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POWEE OF APPOIK-TMEITT. 

And see Bankruptcy, 218. 

(a) Construction. 

1. Appohdment to Uses of Prior Sotflemenf 07 ' 
snoh. of them ns are “ Unpahle of tahing 
Effect."''] — Where property is appointed imdcV 
a special povv'er to tiie us(;s of a prior settlement 
or “ such of them as arc capable of taking 
effect,” these latter words are not to be limited 
to what is still existing or possible in fact, but 
extend also to what is allowable in law. 

So, if property is appointed under a special 
power in a w'ill, to the uses of a prior settlement 
made on t.he man iage of the a])poii! tor’s daughter, 
the appointment does not fail because one of the 
beneficiaries of the settlement (p.g., the husband) 
is not an object of the power, or because in the 
case of children being born the rule against per- 
petuities would be broken. It may take effect 
as to the wife’s, life-interest and her power of 
disposition in default of children. 

In re Pinch and»Chew’s Contract, [19031 

[2 Oh. 486 ; 72 L. J. Ch. 690 ; 89 L. T. 162— 

Kekewich. d. 

B»D.— VOL. III. 


, 2. Duration of Power's — Power of Sale — Also- 

lute Vesting of Estate in Person not capable of 
taking Convegance — Power held, 7iot to be Deter- 
mined.]— A testator left his estate to trustees 
[ upon trust for his daughter for life ; and, after 
; her death, upon trust in their discretion, and of 
their uncontrollable authority, to administer, 
e.xpend, and apply it for the benefit of his grand- 
children and the survivor of them. There were 
certain remainders over, which were admitted to 
be invalid ; and there was also power given to 
the trustees, 'when they in their own discretion 
should consider it necessary, to sell and convert 
his estate and effects into money. The testator’s 
daughter died soon after her father, leaving two 
children — Jane, who died without ever being 
married and intestate in 1882, and Eobert, who 
was of unsound mind, and who died intestate in 
1902. The trustees had sold some land before 
the death of Jane, and other land after her 
death, but in Eobert’s lifetime ; and the question 
now arose whether the proceeds of this last- 
mentioned land formed part of his personal 
estate, and this depended upon whether the 
power of sale was in fact subsisting when the 
trustees purported to exercise it. 

Held — that the intention of the testator was 
that the trust should last until the death of 
Eobert ; and that it was not determined by the 
fact that Eobert in 1882 became solely entitled, 
for he was never capable of calling for, or 
accepting, a conveyance ; and that therefore 
the power of sale existcfl and was duly exercised, 
and the property must <levolve accordingly. 

Me Cottm's Trustees 19 Gh. D. 624 ; 51 
L. J. Ch, 514; 30 W. E. 610; 46 L. T. 813) 
discussed. ^ 

In re Jump, Galloway v. Hope, [19031 1 Ch. 

[129 ; 72 L. J. Ch. 16 ; 51 W. K. 2(if> ; 87 L. T. 

502— Eady, J, 

3? Intention — Meferenee to Power.] — Where it 
is manifest on the construction of a will that the 
testator intended to dispose thereby or property 
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Power of Appointment — Continued. 

of his own, and also of property over which he 
had a special power of appointment, and under 
the disposition made by the will the property 
subject to the power is given to a member of the 
class amongst whom it can be appointed, the 
property passes under the power, it being 
immaterial whether the testator supposed that 
the property passed by the power or by virtue 
of his own interest therein. 

Byknb t. Cullikah, [190i] 1 Ir. K. 42— C. A. 

4. Marriage Settlement — Potcer of Apg)oint- 
mcnt — Wife’e Property — Ultimate Lim itation — 
“ Or othenohe as she shall — By a 

marriage settlement real estate belonging to the 
wife was vested in trustees, and during the joint 
lives of the spouses the rents w^ere to be paid to 
the wife during her life for her separate use 
without ppwer of anticipation. After her death, in 
case her husband survived her, he was to have a 
life estate ; after his deach it was to go as his 
wife should appoint by deed or will. In default 
of that limitation it was to go unto and to the 
use of the surviving husband “or otherwise as he 
or they shall direct.” If the wife survived her 
husband, which happened, the trustees were to 
re-convey the lands to her, “ her heirs, executors, 
administrators and assigns lespectively for her 
and their own use and benefit, or otherwise as 
she shall direct.” 

Held — that the words “or otherwise as she 
shall direct” did not impliedly give the wife a 
general power of appointment, for to imply such 
a power wmuld be entirely to alter the scheme of 
the settlement. 

Van G-rutten i\ Boxwell and Others, (1901) 
[84 L. T. 545— H. L. (E.). 

6. Married Woman — General Power of 
Appointment — Appointment hi Bischarge of 
Debt — Eii'oneous Statement of Indebtedness — 
Insolvency — Administration — Assets — Married 
Womeris Property Act, 1882 (45 & 46 Viet. c. 75), 
s. 4.] — Where a married woman, having under a 
settlement a general power of appointment by 
will, made a will and directed her trustees to 
pay legacies, including one of £1,100 to D. in 
satisfaction of a debt due from testatrix to B., 
and, subject thereto, the testatrix, in exercise of 
the power under the settlement, appointed a life 
interest in the trust funds to her husband ; and 
where the testatrix’s estate was insolvent, and 
the debt of £1,100 was not due from the testa- 
trix to D., but from her husband to D., and the 
husband, after the wife’s death, paid the debt of 
£1,100 to B. 

Held — (l) that the debt of £1,100 being the 
husband’s, the legacy of £1,100 was perfectly 
effective at the date of the testatrix’s death, and 
payment of the debt by the husband did not 
make any difference ; (2) that a valid appoint- 
ment was rCade of the £1,100, and, by sect. 4 of 
the Married Women’s Property Act, 1882, the 
other property not being sufficient to pay debts, 
that the legacy must go for that purpose. 

In re Hodgson, Barley v. Hodgson, [1^5991 
[1 Oh. 666 ; 68 L. Ji Oh. 313 ; 47 W. E. 443 ; 

80 L. T. 276~North, J. 


6. Power of Appointment by Deed or Will 
among Children — Appointment to one Child by 
Deed, and subject thereto Bequest to all equally 
by Will — Double Portions — Burden of Proof . '\ — 
A testator bequeathed £10,000 to trustees upon 
trust to pay the income to his daughter for life, 
and afterwards to distribute the fund among her 
children as she should by deed or wdll appoint, 
and in default thereof in equal shares. The 
daughter had three child) en, to one of whom she 
by deed appointed sums of £2,000 and £1,333, and 
by her will she appointed the whole fund to her 
ttiree children in equal shares. A summons was 
taken out to ascertain whether the child so pre- 
ferred should not bring those amounts into 
account before sharing in the fund appointed by 
the wdll. It was decided by Stirling, J. that the 
rule against double portions practically only 
applied to the case of a father (^Powys v. 31u ns field, 
3 My. & Cr. 359) ; that the burden of proof in 
other cases rested on those who sought to estab- 
lish that the rule applied ; and that, as in this 
case there was no evidence to show that the 
grandfather or the mother had assumed the duty 
of providing for the children which primd facie 
belonged to the father, the rule did not apply. 
His lordship also decided that the mere fact that, 
in consequence of appointments in this form, the 
fund would be enjoyed in unequal shares, could 
not be sufficient to exclude or rebut the applica- 
tion of the rule in a proper case. 

On appeal : — 

Held, on the facts of the case, without 
expressing any opinion jui the question of double 
portions, or whether me daughter was in loco 
parentis to her children, within the meaning of 
that expression as applied to the rule against 
double portions, that the appeal must be allowed 
with costs. 

Becision of Stirling, J. ((1898) [1897] 2 Ch. 
574 ; 66 L. J. Ch. 731 ; 77 L. T. 49 ; 46 W. 11. 
138) reversed. 

In re Ashton, Ingram v. Papillon, [1898] 1 Ch. 

[142 ; 67 L. J. Ch. 84 ; 77 L. T. 582 ; 46 W. E. 

231— C. A. 

7. Power . superadded to a Life Interest — 
Insuffieienay of Income — To use '■'•as she may deem 
expedient" — General Power of Appointment .'] — 
Where the testator gave the income of his estate 
to his wife for her life with remainder to resi- 
duary legatees, but directed that “ in case such 
income shall not be sufficient, she is to use such 
portion of my said real and personal estate as she 
may deem expedient” ■ 

Held — that she had a general power of 
appointment during her life over the capital. 

In re PedrottVs Will ((I860) 27 Beav. 583 ; 29 
L. J. Ch. 92 — E.) distinguished. 

In re ErCHARDS, TJglow t\ Eiohards, (1901) 

[50 W. E. 90 ; 85 L. T. 452 ; [1902] 1 Ch. 76 ; 

71 L. J. Ch. 66— Fanvell, J. 

8. Power to Aq^point in fai’bur of a Class — 
Donee of Power a Meniher of Class — Bight of 
Donee to appoint to ^eZ/.] -•-Under a settlement 
trust funds were, in the events which had 
happened, to be held in trust for such persons 
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and purposes and in such manner as the settlor 
should appoint, “so only that every such 
appointment be made to or in favour of a 
grandchild or grandchildren” of the settlor’s 
grandfather. 

Held — that there was no reason why the 
settlor should not appoint the trust funds to 
herself. 

Taylor /•. Allhusex, [1905] 1 Ch. .539: 74 

[L. J. .Ch, 350 ; 63 W, R. 523 ; 92 L. T. 382~- 

Kekewich, J. 

9. JPou'e?’ to appoint Life Untate ivith Re- 
mai/idei' i/i Tail — Reerution — “ To E. R. .4. and 
his Issue'' — Const niati 0 ) 1 .'] — A power was given 
enabling the donee in the events which happened 
to appoint ccj tain I’eal estate to his, the donee’s, 
sons for an estate not exceeding a life estate 
with remainder to their issue in tail. The 
donee by a codicil to his will, after referring to 
the power, ap[)ointed one part of the estate to 
“ E. R. A. and his issue.” E. E. A. was one of 
the donee’s sons. 

Held — that the Court could only come to the 
conclusion that he intended E. R. A. to take an 
estate tail ; and that consequently E. E. A. took 
a life estate, and, after his death -the estates must 
go as in default of appointment. 

Decision of Buckley, J. (54 W. R. 42 ; 93 L. T. 
742) reversed. 

Re Adams. Adams r. Adams, (1906) 94 L. T. 

[720 -C. A. 


I another instrument of even date he declared that 
the nominees should hold the policy moneys upon 
; trust to pay the income to his wife for life, and 
j at her death to pay £500 to the Religious Tract 
1 Society, and the surplus, if any, to his brother; 

; and he expressly reserved to himselt the power 
j by will or writing in his lifetime to revoke or 
; alter the above dispositions and to make fresh 
j dispositions. By his will made subsequently the 
i test itor cancelled all previous wills and gave an 
j annuity of £.500 to his wife, and a legacy of 
’ £500 to the Religious Tract Society, and as to 
! the rest of the property, which on his wife’s 
decease was not therein disposed of, he directed 
that it should be divided equally between cer- 
tain of his nephews and nieces. 

Held — that the will did not revoke the 
appointment of 1882. A general disposition of 
all property is not, in itself, suiScient to revoke 
a previous appointment. ® 

Re ISIewman Hall, Eawlixgs v. Hall, 
[(1!)03) 19 T. L. R. 420— Eady, J. 

13. Stocli ^'sufficient to raise ” a “ net ” Sum — 

I Succession Daf//.] — A tenant for life under a 
j marriage settlement, in exercise of a power of 
! appointment in favour of the children of the 
j marriage, by deed appointed “ that so much of 
I the stock, funds, shares, and securities ” then 
; subject to the trusts of the settlement “ as shall 
I be sufficient to raise the net sum of £2,000,” 
i should, subject to the life interest therein of the 
; apimintor, “ henceforth belong and be vested in ” 
j S. and be held in trust for him, his executors, 

■ administrators, and assigns. 


10. Real Estate — J ppointinoit to Trustees upon j 
Trust for Sale. ] — A. testator devised real estate : 
to the use of his daughter for life, with remainder 
to the use of such of her children as she should 
by will appoint, and, in default of appointment, 
to the use of her children as tenants in common. 
And he empowered the trustees of his will to sell 
the property, with the consent in writing of the 
persons for the time being in possession under 
the above limitations. By her will the testator’s 
daughter, in exercise of her power, appointed the 
real estate to trustees in trust for sale, and to 
stand possessed of the proceeds upon trusts for 
her children. 

Held— that the parties entitled to sell the 
real estate were the trustees of the daughter’s 
will, and not the trustees of her father’s will. 

Re Paget, Melloe v. Mellor, [1898] 1 Ch. 

[290 ; 67 L. J. Ch. L51 ; 78 L. T. 72 ; 46 W.R. 

328— Kekewich, .J. 

11. Revocable Appointment of Policy 2Io)ieys 
— Subseipiient Will disposing of all Testator's 
Property — Revocation — Wills Act, 1837 (1 Viet. 
c. 26), s. 27.] — A general residuary bequest or 
devise is not in itself sufficient to revoke a 
previous appointment. A testator in 1882 
efiected a policy of yisurance on his life for £500, 
and in that year by an instrument in writing he | 
nominated and appointed certain persons to i 
receive the policy moffeys on his death. This ' 
instrument was Ibdged with the insurance society 
and remained with them until his death. By 


Held— that the appointee took the £2,000 
clear of all charges including succession duty. 

Decision of Stirling, J,([1897] 1 Ch. 888 ; 66 
L. J. Ch. .503 ; 76 L. T. 345 ; 45 W. R. 456) 
reversed. 

Ranks V. Rraifhwaite ((1862) 32 L. J. Ch. 35) 
considered and questioned. 

Re Saunders, Saunders r. Gore, [1893] 1 

[Oh. 17 ; 67 L. J. Ch. 55 ; 77 L. T. 450 ; 46 
W. R. 180 -C. A. 

14. Succcssire Appouitments — Intention of 
Appointor.] — A father and mother who had 
power to appoint £7,000 among their children 
(other ilian an eldest son) at a time when they 
had seven younger children living, appointed 
£1,000 to each of two daughters. 

The father and one of the five younger children, 
in whose favour no appointment had been made, 
died ; and the mother by a deed, which did not 
refer to tlie first appointment, but recited a 
power of appointment over £7,000, appointed 
oue-sixih of the £7,000 to each of her six younger 
children then living. Some error having been 
discovered, she executed another deed of similar 
purport, which concluded My intentfen is that 
each of my said six children . . . shall take a 
vested interest in . . . one-sixth of the said sum 
of £7,000.” 

Hem — that her intention was clear ; that the 
second appointment was substitutional, and that 
j each of the six children took one-sixtlf of the 
! £7,000. 
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Power of Appointment — Continued. j 

England v. Larers ((1866) L. E. 3 Eq. 63 ; 15 | 

\V. K, 51— Lord Romilly, M.R.) followed. | 

In EE Tancebd’s Settlement, Someeville r. j 
riANCRED, [1903J 1 Ch. 715; 72 L. J. Ch. 

321 ; 51 W. E. 510 ; 88 L. T. 164— Buckley, J. 

15 . Testamenturg Poiver— Execution— Incom- 
jdete Eecital— Intention— After the Death of my 
mid Wife'" read suhject to niy^ said Wlfes 
Interests] — A testator recited m his will that he 
had power under his marriage settlement to 
appoint a fund after the death of his wife, though 
the power was in fact somewhat wider in Ihe 
event of the wife’s re-nianying, her life interest 
then being cut down to one moiety. The testator 
appointed" that ‘‘ after the death of my said wife ” 
the fund should as to three-fifths be held upon 
trust for’his elder son and as to two-fifths for his 
younger son. The wife re-married after the 
testator’s death. The elder son having attained 
his majority, claimed his proportionate share of 
the moiety set free by his mother’s re-marriage. 

Held — that there was an absolute intention 
to appoint the entire fund subject to the wife's 
interest ; that the testator’s reference to his 
wife's death .showed that he did not intend to 
displace her interest ; that the reference to the 
point of time at which the prior interest deter- 
mined was not the material matter, but the 
reference to the prior interest itself was impor- 
tant ; that tlie true meaning of the words “ after 
the death of my said wife ” was “ subject to my 
said wife’s interest”; that the elder son was 
therefore entitled to payment of three-fifths of 
the free moiety of the fund. 

Madd'ison v. Chapman { (1858) 4 K. & J. 709, 
719 — ^Wood, V.-C.) followed. 

In EE Shdckbdegh’s Settlement, Eobert- 
fsON V. Shucicbdegh, [1901] 2 Ch. 794 ; 50 
W. 132 ; 85 L. T. 406 ; 71 L. J. Ch. 32— 

Farwell, J. 

16 . Testamentary Power — Excessire Execution \ 
— Cypres.]— A cyprhs estate can only be implied 
in lieu of excessive limitations of real estate 
under a testamentary power, when it wiU include 
all persons intended to take under such void 
limitations, and no others. 

B. had power to appoint real estate among his 
children or other issue born in his lifetime. H e 
appointed it to his son W. for life with remain- 
ders to his sons and grandsons in tail male with 
remainder to his daughters, with remainder to 
testator’s daughter for life with remainder to 
her sons in tail male. Upon the true construe- ^ 
tion of the w'ill the remainders to W.’s children | 
*(who were not born) failed ; but it was con- 
tended that W. took an estate tail by the doctrine 
of cypresT 

Held — that W. took only a life estate, for no 
estate tail could be given to him which would 
not defeat the testator’s intention by including 
a class for whom he did not mean to provide, or 
exeludiug persons for whom he did intend to 
provide. 


Hampton v. Holman ( (1877) 5 Ch. D. 183 ; 46 
L. J. Ch. 248 — Jessel, M.R.) followed. 

In re Rising, Rising r. Rising, [1904] 1 Ch. 
[538 ; 73 L. J. Ch. 455 ; 90 L. T. 504— 

Eady, J. 

(b) Exercise. 

And see Wills, 366—369. 

17 . Ej ■erclso — Power to charge limited. Sum 
on Real Estate — General Power to appoint 
Charge — General Gift — Wills Act, 1837 
(7 w'ill. 4 & 1 Viet. c. 20), .<!. 27.]— A testator 
by his will declared that it should be lawful for 
A. by deed or writing to limit and appoint, grant, 
sell, release and confirm all or any part of certain 
land to any person or persons by way of mort- 
gage or otherwise as a security for any sum not 
exceeding £2,000, or by any such deed, writing, 
or by will to charge and incumber the lands with 
the 'payment of any sum not exceeding £2,000 
for such use, intent and purpose as A. should 
think fit to direct and ai)point. A., by his will 
made after the Wills Act, and which did not 
refer to the power, gave, devised, and bequeathed 
to his wife all his property, real and personal, 
and all his estate, goods and chattels, money and 
charges secured upon lauds of or to which he was 
possessed or in any way entitled. 

Held— that A.’s will did not operate under 
sect. 27 of the Wills Act as an exercise of the 
power of charging and appointing in favoirr of 
the wife. 

In re Gomes, Greene v. Gordon (34 Ch. D. 65) 
distinguished. 

The 27th section of the Wills Act presupposes the 
existence of some real estate, or some personal 
estate, as the case may be, which is subject to a 
general power of appointment, and w'hich, though 
not the testator’s property, is at his uncontrolled 
disposition. The language of the section does 
not extend to the creation of property at the 
expense of another, or to the imposition of an 
otherwise non-existent charge upon the property 
of another, or to this conversion pro. tanto of the 
real estate of another into a money charge, which 
if and when charged will be personal estate 
which the testator wiU have power to appoint as 
he may think fit, but which has no existence 
unless and until the testator creates it. 

In EE Estate op John Wallingbe and 
[Others, [1898] Mr. R. 139— C. A. (Ir.). 

18 . Exercise of a Power hy Will—Ex-erche of 
a Potoer hy subsequent ^Wll — “ Give, devise, 
hequeath, and appoint" — Evidence of no other 
Power — No Clause of Revocation — Exercise of 
Power ly first Will superseded hy Exercise oj 
Power ly second Will.'] — The mere fact of making 
a subsequent testamentary paper does not work 
a total revocation of the prior one, unless the 
latter expressly or in effect revoke the former, or 
the two be incapable of standing together, and if 
a subsequent testamentary paper, whether will 
or codicil, be partially inconsistent with one of 
earlier date, then such later instrument wiU 
revoke the former as to those parts only where 
they are inconsistent. • 

A testator’s testamentary paper, dated Octo- 
ber 16th, 1894, contained these words : “ I hereby 
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devise, bequeath, and appoint all my real and 
personal estate whatsoever' belonging to me or 
over which 1 have a powmr of appointment iinder 
the will of my late father . . . unto my trustees 
upon trust. . . 

By a testamentaiy paper, dated December 4th, 
1896, he commenced : “This is my last will and 
testament.” There w’as no clause of revocation, 
but he named the same two persons as executors 
and trustees of “ this my w'ill.” He continued : 
“I give, devise, bequeath, and appoint all my 
real and personal estate whatsoever unto my 
trustees upon trust. . . .” There was no other 
power of appointment — general or special — which 
could have been intended lo be exercised under 
the particular powder given to the testator by his 
father’s will. 

Hbid — that the testator by the word “ appoint” 
in the second will did not intend merely to use 
a conventional term, but did intend to execute 
the power of appointment in a way to supei sede 
the exercise of his power by the first will ; and 
that the second will effected the revocation of the 
first will. 

In re Maylieio, Syyencer v. Cutlnish (\\20\~\ 1 
Ch. 677 ; 70 L. J. Ch. 428 ; 49 W. R. 330 ; 84 
L. T. 761 — Farwell, J., No. 38, infra) followed. 

Keht r. Kent, [1902] P. 108 ; 71 L. J. P. 50 ; 

[86 L. T. 536’; 18 T. L. R. 293 — Jeune, P. 

19 . Exercise hy Will—Eesiduary Clause — 
Blending Testatrix's aion Broperty and that 
over which she had a general Power — Direction 
to pay DeUs — Lapse — Ifi/Z-s* Hct, 1837 
(7 Wili. 4 & 1 Viet. c. 26), s. 27.]— A testatrix, 
having, under her marriage settlement, a general 
testamentary powder over certain stocks, funds, 
and securities, appointed by her will the sum of 
£5,000 and the stocks, funds, and secuiities 
representing the same, and of such part of the 
stocks, funds, and securities compiised in the said 
settlement as should with the said sum of £5,000, 
or the securities representing the same, make up 
the sum of £9,000, in trust in six equal shares for 
six persons respectively in the will named. She 
empow'ered the trustees of the settlement and 
her executors to appropriate any security or 
investment subject to her powers of appointment 
or belonging to her at the time of her decease at 
the market value of the day in or towards pay- 
ment and satisfaction of the legacies. And as to 
the rest and residue of her real and personal ' 
estate she “ devised, bequeathed, and appointed ” 
the same, subject to the payment of her debts, 
funeral and testamentary expenses, unto her 
brother H. S. absolutely. H. S. died in the life- 
time of the testatrix. The testatrix had no real 
estate. 

Held (Vaughan Williams, L.J., dissenting) — 
that the residuary clause was a true residuary 
clause, and operated as a general residuary 
appointment ; that it expressly blended into one 
fund that which was the testatrix’s own pro- 
perty, and that over which she had a general 
power of appointment, the whole being .made 
subject to her debts, funeral and te>tamentary 
expenses ; and that the next of kin of the testa- 


trix were entitled to that paid of the property 
which had not been effectually appointed, and 
that the title of the person who w'ould have taken 
in default of appointment wms defeated. 

In re Pinkie's Settlement ((1879) 12 Ch. D. 
667 ; 48 L. J. Ch. 741 ; 28 W. E. 178 ; 41 L. T. 
579 — Jessel, M.R.) followed by Romer, L.J. 

In re Davies' 2'rusts ( (1871) L. R. 13 Eq. 163 : 
41 L. J. Ch. 97 : 20 W. R. 165 ; 25 L. T. (n.S.) 
227 — Wickens, V.-C.) and In re De Lusi's 'Iriists 
( (1879) 3 L. R. Ir. 232) distinguished by Romer, 

L.J. 

Coxen V. Howland ([1894] 1 Ch. 406; 63 
L. J. Ch. 179 ; 42 W, R. 5(i8 ; 70 L. T. 89— 
Stirling, J.) follow^ed by Cozens-Hardy, L.J. 

Decision of Byrne, J. ([1901] 1 Ch. 370 ; 70 

L. .J. Ch. 354) revei’secl. 

In re Marten, Shaw r. Marten. [1902] 1 Ch. 
[314 ; 71 L. J. Ch. 203 ; 50 W. R. 209 : 85 
L. T. 704— C. A. 

20. Exercise and Creation hy }Vill — Donee 
exercising hy Will — Death of Donee in Donor's 
Lifetime — Inralidity. ] — A powder created by will 
has no existence until the death of the testator. 
Therefore, where a husband by will created a 
power of appointment in favour of his wife, and 
she purported to exercise it by will and jire- 
deceased him, the appointment by her was held 
to I e invalid. 

Jones V. Southall ((1864) 32 Beav. 31 — Romilly, 

M. R.) followed, 

Sharpe c. M‘Call, [1903] 1 Ir. R. 179— V.-C. 

21 . Exercise, of Power hy IVill — Foreign Will 
— Unattested — Whether a Valid Appohitme'nt — 
Wills Act, 1837 (1 A^ict. c. 26), s.s\ 9, 10, 27.]— 
English law recognises^ as a valid will a will made 
by a domiciled foreigner in accordance with the 
law of his domicil, though not valid accordins to 
the Wills Act, 1837. But sect. 27 of the Wills 
Act, being a rule of construction, does not apply 
to suph a will, which cannot therefore operate as 
an appointment under a power contained in an 
English settlement, unless it refers to the power 
or the property, or by its language imports into 
itself the English rule of construction. 

An English settlement containing a power of 
appointment was made on the mandage of an 
Englishwoman and Frenchman, whose domicil 
she then took and retained till her death. She 
might by will have exercised the power of ap- 
pointment ; but her will, though valid according 
to French law, wns unattested, and it made no 
specific reference to the settlement, or any power 
of appointment. 

Held — that it did not operate as an appoint- 
ment under the settlement. 

In re Price 1 Ch. 442; 69 L. J. Ch. 

225 ; 48 W. R. 373.; 82 L. T. 79 — Stirling J., 
No. 37, infra) distinguished. * 

In re D’Este’s Settlement Trusts, Poulter 
[ r. D’Este, [1903] 1 Ch. 898: 72 L. J. Ch. 
305 ; 51 W. R. 552 ; 88 L. T. 384— Buckley, J. 

22 . Extent of Exercise — Agipointment of 
specifed Sum. described as One-thi7-(h Portion — 
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Defimency of Fund.'] — B. had a power of appoint- 
ment in favour of her younger children over 
£4,600 raisable out of lands an'd over lands ; in 
default of appointment such money and lands 
were to be equally divided between the younger 
children. At a time when she had three younger 
children alive, she appointed in favour of one 
who was about to be married “ that the sum of 
£1,500 being one-third portion of the sum of 
£4,500 so raisable ... be raised and also 
interest therefor at 5 per cent. . . . and that 
the said sum of £1,500 and the interest . . . 
shall immediately belong to” the child about to 
be married. She also appointed to this child one 
moietj' of the lands. She never made any 
appointment of the residue. The lands proved 
insufficient to raise the £4,500. 

Held — that the specific sttm of £1,500 and 
interest was nevertheless payable in full out of 
the amount actually raised. 

Btjtlek r. Blackall, [1907] 1 Ir. E. 405— 

[Boss, J. 


within the meaning of sect. 27 of the Wills Act, 
1837. 

In EE Jacob, Moetimee r. Moetimee, [1907] 

[1 Ch. 445 ; 76 L. J. Ch. 217 ; 96 L. T. 362— 

Parker, J. 

25. General and Limited Foieers — Ea-ereine 
ly Will — No Reference to Pmver — Intention to 
Exeroine.] — A testatrix had a power of appoint- 
ing a life estate and other powers. By her wdll, 
after giving- her husband all her own property, 
she appointed all real and personal estate over 
which she might have a power of appointment 
to her husband. 

Held — that it was not necessary to have a 
reference to the power or to the proi)erty, if the 
intention to exercise the pow-er was otherwise 
clear, and that the testatrix had clearly expressed 
her intention of exercising every- power she had 
in favour of her husband. 

In EE Shaeland, In be Eew'. Eew r. 

[WiPPELL, [1899] 2 Ch. 5.36 ; 68 L. J. Ch. 

747 ; 81 L. T. 384— Kekewich, J. 


23. Foreign Will — Attestation — Wills Act. 
1837 (1 Viet. c. 26), ss. 9, 10, and 27— 
Eingsdotvn's Act, 1S61 (24 & 25 Viet. e. 114), 
s. 1.] — A. had under the will of her father a 
general pow'er of appointment by will over 
one-fifth share of his residuary estate. A. 
lived in France, and after her death the follow- 
ing paper writing signed by her, but unattested, 
was found : “ To my executors : I leave Arthur 
Brandt in case of my death the sum of (£600) six 
hundred pounds.” 

This paper writing was a valid will according 
to the French law. 

Held — that the paper writing not having been 
attested in accordance with sects. 9 and 10 of 
the Wills Act, did not operate as an execution 
by A. of her general power of appointment. 

Hummel v . Hummed, [1898] 1 Ch. 642 ; 67 

[L. J. Ch. 363 : 78 L. T. 518 ; 46 W. E. 507— 

Kekewich, J. 

And see No. 37, infra. 


26. Inqilied Execution of — Erpress Intention 
of — Eonee to the Contrary — Mistahe — Election 
— Conditional Appointment. 1 — The donee 
having under a will a power of ai>pointment 
of a sum of £15,000, appointed two-sixths of 
it in trust for her son and his children and 
one-sixth in trust for her daughter A. and 
another sixth in trust for her daughter B., and 
declared as follows : “ I make no appointment of 
the other two-sixth parts of the said sum of 
£15,000, as I wish them to pass directly to my 
said two daughters so as to give them an imme- 
diate vested and disposable interest therein, and 
I also declare that neither my son nor his chil- 
dren (if any) shall take any share or interest 
in the said unappointed parts of these trust 
funds.” 

Held— that the donee did not in effect 
appoint under her codicil the balance of the 
fund by implication, as she had expressly said 
that it was unappointed, and that she appeared 
to have acted under a mistake which could not 
be rectified. 


24. General- Power to appoint hy Will — 
Bequest of Stocks, Shares and Securities — “ Per- 
sonal Property described in a General Manner" 
—Wtlls Act, 1837 (1 Viet. e. 26), s. 27.]— 
J. M. bad under her man-iage settlement a 
general power of appointment by will over per- 
sonal property (subject to a life interest in her 
husband, if he survived her). She had a similar 
power under her father’s will over other 
property. 

At the time of her death the trust funds con- 
sisted of railway and colonial stocks, and her 
husband was alive. 

By her will she bequeathed to her sisters, sub- 
ject to her husband’s life interest, “ all stocks, 
shares and securities which 1 possess or to which 
I am entitled.” 

Held — that this bequest operated as* an 
exercise of the powers, being a “ bequest of 
personal property described in a general manner ” 


Held, also, that no question of election arose 
or could arise, and that a condition could not be 
implied that if the son chose to make a claim 
under the will in default of appointment to the 
unappointed part of the fund his children’s 
interest should cease under that appointment. 

In ee Jack, Jack r. Jack, [1899] 1 Ch. 374 ; 

[68 L. J. Ch. 188 ; 80 L. T. 321— Eomer, J. 

27. Intention to exercise Power — Gift of Pro- 
perty orer which I hare disposing Power ."] — 
A testator had by his mamage settlement power 
to appoint a rent-charge of £30, subject to the 
Life interests therein of himself and his intended 
wife, amongst the children of the marriage, and 
in default of appointment his? wife had a like 
power. He had no other power of appoint- 
ment. The testator by his will devised and 
bequeathed to his execirtors all properties to 
which he might be entitled or was possessed of 
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Power of Appointment — Oontimiei. I 

at the time of his death, or over which he had | 
any disposing power, on trust to pay the income j 
thereof to his wife for life, and after her death i 
to his children, share and share alike. There I 
were three children of the marriage. The ' 
testator’s wife survived him, and by her wiU | 
devised and bequeathed the residue of the pro- j 
perty belonging to her, or over which she had i 
any power of appointment or disposition, to her ; 
daughter A. | 

Held — that there was no intention to exer- i 
cise the power expressed in the will of the testa- ' 
tor, and that the annuity passed under the will 
of his wife. 

Sykes r. Oabeol, [1903] 1 Ir. R. 17— M. R. 

28. lyiterpretation — Special Power of Appoint- 
ment — Exercise in Will dated prior to the 
Creation of Special Power — Wills Act, 1837 (7 
Will. 4 & 1 Viet. c. 26), ss. 24, 27.]— The 27th 
section of the Wills Act, 1837, applies to general 
and not to special powers of appointment. 

The combined effect of sects. 24 and 27 of the 
Wills Act, 1837, is to enable a general power of 
appointment by will to be w'eU exercised by a 
will executed prior to the date of the instrument 
creating the power. 

A special power of appointment by will cannot 
be wen exercised by a will dated prior to the 
creation of the power by virtue of the operation 
of sect. 24 of the Wills Act, 1837. 

H., ihe younger, by his will, dated December 
29tb, 1884, gave all the residue of the property 
over which, at the time of his death, he should 
have a disposing powei-, upon trusts (inter alia') 
to pay the yearly income to his vnfe for life or 
widowhood, and afterwards for his children. 

H., the elder — the father of H., the j’-ounger — 
by his win, dated June 10th, 1893, empowered 
each child of his by his or her will to appoint in 
favour of his or her wife or husband the whole or 
any pail; of the yearly income of his or her share 
in his — H., the elder’s — residuary estate, for life 
of such wife or husband, or for any interest 
determinable on or before the death of such wife 
or husband. H., the elder, died in 1895, and H., 
the younger, in 1899, leaving a widow and three 
children. 

Held — that, there being no specific description 
of or reference to the property in question, the 
case could not be dealt with upon the footing 
that, not being within sect. 27, sect. 24 of the 
Wills Act, 1837, applied, and that the po^er of 
appointment contained in the will of H., the 
elder, was not well exercised by the will of H., 
the younger. 

Stillman v. Weedoyi ((1848) 16 Sim. 26 ; 18 
L. J. Ch. 46) discussed and considered. 

Decision of Byrne, J. ( [1900] 2 Ch. 332 ; 69 
L. J. Oh. 691 ; 49 W. R. 25 ; 83 L. T. 162 ; 16 
T. L. R. 448) affirmed. 

Ik EE Hayes, Tuenbdll v. Hayes, [1901] 2 

[Oh. .529 ; 70,L. J. Ch. 770 ; 49 W. R. 659 ; 85 
L. T. 85 ; 17 T. L. R. 740—0. A. 

29. Joiyit Potoer%f Appoiyityyieyit to Father aytd 
Son — Cuntiyigeyit Sole Power of Appointiyieyit to 


Son if surdriyig — Coreyiayit bg Soyi to execute 
Sole Power — Suhseqiieyit Exercise of Joint Power 
— Eefectire Execyition of Power — Jlorfgage sub- 
ject to eertaiyy, Charges so far oyilg as they afiect 
the Land — Priority — Derogation froyn Qrant .) — 
By a disentailing deed, executed and enrolled in 
1862, lands were limited to such uses as A. and 
B., subject to the life estate of A. during their 
joint lives, -should by deed appoint, and, in 
default of such appointment, to such uses as B., 
if he should survive A., should, after the death of 
A., by any deed made after the decease of A. 
appoint, and, in default of such appointment, 
to such of the uses of a certain settlement as 
were subsisting before the execution of the dis- 
entailing deed, under which B. took an estate 
tail. 

In 1868 B. by a deed of arrangement with his 
creditors covenanted that in case he survived 
A., and came into possession of the premises, he 
would grant and appoint the lands by way of 
mortgage to trustees to secure the sum of £2,010, 
the aggregate sum due to his creditors. 

Ill 1872 A. and B., in exercise of their joint 
power, mortgaged the lands (A. conveying his 
life estate therein) to the petitioners, it being 
stated in the mortgage that the security thereby 
created was to be subject to several charges, 
including the sum of £2,010 secured by the deed 
of 1868 so far as the same were then subsisting 
and capable of taking effect, and so far only as 
they afected the lands. 

In 1880 A. and B., in further exercise of their 
joint power, by deed mortgaged the lands to M., 
subject to the charges mentioned in the schedule 
to the deed (which included the deed of 1868), 
but not so as to give the same, or any of them, 
any greater or other priority, lien or security 
than they respectively had. 

A. having died in 1898 : — 

Held — that after the death of A. the deed of 
1868 took priority over the two mortgages of 1872 
and 1880, though these latter deeds were executed 
under the joint power given to A. and B. 

Decision of Ross, J. ([1901] 1 Ir. R. 12) 
reversed. 

In ee Lambeet’s Estate, [1901] 1 Ir. R. 261 

[—0. A. 

29a. Marriage Setileyneyit — Coreyiayit to 
Jointure— Power to Jomtwe not yet in Existence 
— Approval of Draft Deed — Effect of, as Exer- 
cise of Poioerj] — A. by his marriage settlement 
covenanted to charge all property which might 
come to him on his father’s death with a jointure 
of £400 to his wife for life. At that date his 
father had already made a will giving A. power 
to appoint a jointure of £400 to any wife for 
her life, to be charged on certain estates settled 
by the will. After his father’s death A. approved 
a draft deed intended to fulfil his covenant by 
appointing a ]ointnre of £400 to his wife for life, 
to be charged upon the settled property : he 
died a few days later without executing the deed, 
but having made a uill appointing in alleged 
exercise of the power a jointure of £400 during 
widowhood only. 

•Held — ( 1) that the covenant followed by the 
approval of the draft deed amounted to a due 
exercise of the power. * 
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Power of Appointment — Ck>nti'med, 

Afflech V. Afflech ((18B7) 26 L. J. Ch. 358 ; 
3 Sm. & G. 394) applied. 

And (2) that the jointure was charged on the 
settled estates. 

• 

Coi-eyitrij v. Coreivtry ( (1724) 2 P, Wms. 222 ; 
1 Str. 596) followed. 

Charlton r. Charlton, [1906] 2 Ch. 523 ; 

[75 L. J. Ch. 715 ; 95 L. T. 714— Warrington, J. 

30. Marriage Settlement — Power of A2)point- 
ment — Exercise ly 1157^ of a Ponriciled 
Foreigner — Pisjiosihon of Property.'] — The 
execution of any power of appointment validly 
created and given to a foreigner is in no 
way affected by any disability which he or 
she may be under to dispose of his or her own 
property by the laws of his or her domicile ; but 
different considerations would arise if the 
appointee predeceased the appointor by will, 
and the effect of the appointment is held to be 
to take the appointed property out of the 
instruments creating the power for all purposes, 
and to make it part of the property of the 
appointor. 

A domiciled Frenchwoman made her will in 
France, which was admitted to probate in 
England. The will recited a special power of 
appointment under her English marriage settle- 
ment, and purported to exercise the power. 

Held — that the execution of the power was 
good, as it did not bring the appointed property 
into the will of the appointor at all, but operated 
as a nomination of the person whose name was 
to be inserted in the settlement, and that there 
was no disposition of property belonging to the 
testatrix, so that it was immaterial that the 
testatrix could not by French law dispose of 
property at all, or only part of it. 

PouEY V. Hordern, [1900] 1 Ch.-492 ; 69 L. J. 

[Ch. 231 ; 82 L. T. 51 ; 16 T. L. R. 191— 

Farwell, J. 

81. Marriage Settlement — Power of Appoiid- 
ment — Wife's — “.Si/ any Writing in the Nature 
of or purporting to he a Will" — Execution of 
Power.] — A mariiage settlement creating a 
power of appointment contemplated the execu- 
tion of it by the wife “ by any deed or deeds, 
writing or writings . . . sealed and delivered 
... or by her last will or testament, or any 
codicil or codicils thereto ... or any writing in 
the nature of or purporting to be a will or 
codicil.” The donee of the power, previously to 
her death, signed a document commencing with 
the words “This is the last will of me,” and 
going on, “ I bequeath ... I further bequeath 
. . .” This document was not duly executed 
because the maker of it did not sign it in the 
presence of two witnesses, but was otherwise a 
valid execution of the power. 

Held — thSt the document was one which pur- 
ported to be a will, and was a good execution of 
the power. 

In re Broad, Smith v . Drabser, [19011 2 

[Ch. 86 ; 70 L. J. Ch. 601 ; 84 L. T, 577— 

Kekewich, J. 


32. Power to charge Limited Sum on Peal 
Estate — General Gift of Personalty — Effect as 
to exercising Power to charge Pealty — Wills 
Act, 1837 (1 Viet. c. 26), s. 27.]— Sect. 27 of 
the Wills Act presupposes the existence of some 
realty or personalty (as the case may be) which 
is subject to a general power of appointment, 
and at the testator’s uncontrolled disposition, 
although not his property ; and the section does 
not extend to the imposition of an otherwise 
non-existent charge upon the property of another 
person, which, if and when cieated, would be 
personal estate which the testator would have 
power to appoint by a general bequest. 

The reasoning of FitzGibbon, L.J., in In re 
Wullingcr's Estate ([1898] 1 Ir. R. 139) adopted 
and followed. 

A testator had under a settlement power by 
deed or will to charge leal estate, of which he 
w'as only tenant for life, with payment to him- 
self or any other person or pei’tons of any sum 
or sums not exceeding in the whole £6,000, with 
interest, and to appoint the premises charged to 
any person for any term of years upon trusts for 
raising the sums chaiged ; by his will he gave 
all his real property to one person and all his 
personal property (except some pecuniary 
legacies) to other persons. 

Held — that the gift of pei'sonalty did not 
operate as a charge in favour of the donees, on 
the real estate which he had power to charge. 

In re S ALVIN, Marshall v. Wolsbley, [1906] 

[2 Ch. 459 ; 75 L. J. Ch. 825 ; 95 L. T. 289— 

Buckley, J. 

38. Special Power — Settled Land — Inoperative 
till Death of Testator e.cercising the Power — No 
Pelatum hack — Lagnse hy Peason of Death of 
Appointee, or Failure of Suhject-matter prior to 
Appointor's Death — Leases hy Appointor in Con- 
sideration of Premiums — Ademgkion — “ Capital 
Money" — Change of Investments — Wills Act, 
1837 (7 Will. 4 &; 1 Viet. c. 26), .%•. 23, 24, 27— 
Settled Land Act, 1882 (45 & 46 Viet. o. 38), 
s. 22, suh-s. 5.] — The rules for construing a will 
exercising a power are, except so far as they are 
altered by the Wills Act, the same as those for 
construing a will disposing of a testator’s own 
property. 

The exercise of a power of appointment by 
will does not take effect upon the death of the 
testator as from the date of the will. The 
appointment is absolutely inoperative until the 
death of the testator. Nothing vests in the 
appointee at the date of the execution of the 
will. It differs in this respect from an appoint- 
ment by deed under a power giving a power of 
revocation. Although what is -taken by the 
appointee, whether realty or personalty, is taken 
under the authority of the power, yet it is not 
taken from the time of the creation of the power. 
There is no relation back so as to make things vest 
from the time of the power. The same principle 
which makes a gift to an appointee, under a 
special power of appointment by wdll, fail or 
lapse by reason of the death o*f the appointee 
before the death of the testator also applies to 
the failure of the subject-maWer of the appoint- 
ment. 



17 


POWEES. 


18 


Power of AppointmeEt— 

In re Domett ([1901) 1 Ch. 398 ; 70 L. J. Ch. 
1-19 ; 49 W. E. 208 — Farwell, J., No. 46, infrat) 
approved. 

Cooper V. Martin ( (1867) L. E. 3 Ch. 47; 17 
L. T. 587 — dicta of Lord Cairns) approved. 

A testator gave by wiE to his trustees his 
freehold estates in the Westminster Bridge Eoad 
and in the Dover Eoad upon trust for his son for 
life, and after his death for the children of his 
son as the son should appoint. The-^on, while 
tenant for life, under the Settled Land Act, 
1882, granted leases of tw'o of the houses in 
W'estminster Bridge Eoad ; each lease was 
granted in consideration of a premium of £750. 
The premiums were paid to the trustees of his 
father's will and invested. The son also granted 
a lease of one of the houses — a public-house — in 
the Dover Eoad in consideration of a premium 
of £14,400 ; this premium was also paid to the 
■trustees and invested. The son exercised his 
power of appointment by his will, which was 
' made prior to the granting of the leases, and he 
died subsequently to the granting of the leases. 

Held — that the appointment did not operate 
^s regards the premiums and the investments 
representing them, which therefore passed as in 
default of appointment. 

Decisions of Byrne, J., and C. A. ([1902] 1 Ch. i 
100 ; 71 L. J. Ch. 101 ; 85 L. T. 596 ; 18 T. L. E. 
147 — C. A.) (sul) noin. In re Moms, Dcddington 
V. Beddmgton) affirmed. 

BEDDINGTOK i’. Baumahst and Anothee, 

[1903] A. C. 13 ; 72 L. J. Ch. 155 ; 51 W. E. 

383 ; 87 L. T. 658 ; 19 T. L. E. 58— H. L. (E.). 

34 . Sjwci/il Poircr — Exercise hy Will — Word 
appoint ” used — Indications of Contrary In- 
tention.']— For the exercise by will of a special 
power there must be either (1) a reference to the 
power, or (2) a reference to the property subject 
to it, or (3) an inteiition otherwise expressed in 
the will to exercise the power. 

X. had power to appoint by will certain here- 
ditaments among his children, who in default of 
appointment would share equally. In his will, 
after bequeathing certain articles of personal 
use, X. used the word “ appoint,” giving, devis- 
ing, bequeathing, and appointing all the residue 
of his estate to trustees in trust for three of his 
children : he declared that his other children 
were sufficiently provided for. 

Notwithstanding the use of the word “ap- 
point,” the Court held that the will did not 
amount to an exercise of the power : a contrary 
intention was inferred from the fact that X. 
directed the conversion of his residue (which he 
could not do as to property subject to the power), 
and that he directed the shares of residue 
destined for two infant sons to be invested 
(which again he could not do, so far as his 
residue included property subject to the power). 

In re Mayhem ([1901] 1 Ch. 677 ;■ 70 L. J. Ch. 
428 ; 49 W. E. 330 ; 84 L, T. 761- Farwell, J., 
No, 38, infra) distinguished. 

In ke 'Weston’s Settlement, Neeves r. 

[■Weston, [1906] » Ch. 620 : 95 L. T..581 ; 

76 L. J. Ch.'Sl— Buckley, J. 


35 . Special Power — Legacies to Persons 7wt 
Oljeots of Power — Pesidue to Object of Power — 
Evidence of Testator's DitentUm to exercise 
Power — Implied Contrary IntentionJ] — In deter- 
mining whether a testator has exercised by will 
a power of appointment, the Court will look at 
the will to discover therefrom evidence of the 
testator’s intention to exercise the pow’er ; it 
will not infer a contrary intention from such 
circumstances as bequests to persons not objects 
of the power. 

A testatrix had, under a father’s will, a special 
power of appointment in favour of her husband. 
By her will she bequeathed to persons not 
objects of the power certain legacies out of “ my 
separate estate or out of the estate and effects 
over which I have any disposing power,” and 
gave, be(iueathed, and appointed all the residue 
of her estate and effects to her husband. Her 
husband survived her. 

Held— that the power was well exercised. 

In be Milneh, Brat r. Milner, [1899] 1 Ch. 

[563 ; 68 L. J. Ch. 255 ; 47 W. E. 369 ; 80 L. T. 

151 — Stirling, J. 

36 . Sum to be invested — Appointment of 
Specific Sums part of Sum to he invested — 
Increase of Value of invested Sum — Inteiition to 
exercise Ajjpointment of Investment.'] — A father 
by his will gave his daughter power to appoint a 
sum of £30,000, which was to be invested in the 
manner directed by his will, together with the 
interest thereof. The daughter in her will 
recited the exact words of her father and said : 

“ In exercise of the power given me by the said 
will of my father, 1 direct that the said sum of 
£30,000 together with the interest and annual 
proceeds thereof, by the will of my father directed 
to be held in trust for me, my children and 
grandchikhen, and over which 1 have such 
power of appointment as aforesaid ” should after 
her death remain and be, and the trustees of her 
father’s will should stand possessed thereof, 

upon trust that the sum of £30,000, together 
with the interest and annual proceeds thereof, 
should be held by the said trustees upon the 
trusts thereinafter declared of and concerning 
the same, that is to say, as to the sum of £1,000, 
part thereof” for her daughter B., and upon 
trusts as to other parts thereof for others, and as 
to “ the remainder of the said sum of £30,000” 
for another child. 

Held — that the power was in effect to appoint 
an invested fund which was to produce interest, 
and that when the daughter appointed the sum 
of £1,000 she meant an invested fund of £1,000 
— a sum of £1,000 as it was invested — which as 
it happened was worth more than £1,000, and 
that when she appointed the last sum, which she 
described as “ the remainder of the said sum of 
£30,000,” she was dealing with the £30,000 as 
an invested sum, and she did not intend to leave 
any part of it unappointed, and that •the whole 
£39,000, which the investments were worth, was 
appointed. 

In re Cruddas, Cruddas r. Smith, [1900] 1 

rCh! 730 ; 39 L. J. Ch. 355 ; 82 L. T. 514— 

C A. 
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Power of Appointment— 

87 . Testamentary Power — Domiciled Foreiyoier 
— Ejcecutiom— Unattested Will — Interpretation 
— Administration with Will annexed — Wills Act, 
1837 (7 Will. 4 & 1 Viet. e. 26), ss. 9, 10, 27— 
Wills (^Lord Kingsdown's') Act, 1861 (24 & 25 
AMcfc. e. 114), s. 1.] — M. F., the wife of a French 
subject domiciled in France, was the donee under 
an English will of a power of appointment of a 
fund of £2,000. By her holograph French will 
she declared that she bequeathed to her husband 
everything which she possessed or might possess, 
and declared that the will should be considered 
in England the same as in France. She had no 
other property but the fund in question. The 
will had been admitted to piobate and letters of 
administration had been granted with the will 
annexed. 

Held— that it wms competent for her to exer- 
cise the power of appointment by such will as 
was recognised by the Probate Division ; that, 
as the law of France did not recognise the mode 
of disposition by appointment, and a Ph-ench 
Court would consider and apply the English 
rales of law applicable to the construction of a 
will for the purpose of carrying out the inten- 
tion of the testatrix, such rules were to be 
applied here, with the result that there was a 
valid execution of the power. 

D'Hnart'^. Harlitiess ((1865) 34 Beav. 324; 
34 L. J. Oh. 311 ; 13 W. E. 513) followed. 

In re Kirwan's Trusts ((1883) 25 Ch. D. 373 : 
52 L. J. Ch. 952 ; 32 W. K. 581 ; 49 L. T. 292— 
Kay, J.) and Hummel v. Iltimmel ( [1898] 1 Ch. 
642 ; 67 L. J. Ch. 363 ; 46 AV. K. 507 ; 78 L. T. 
518 — Kekewich, J., Ko. 23, distinguished. 

In’ re Price, Tomlin v. Latter, [1900] 1 

[Ch. 442 ; 69 L. J. Ch. 225 ; 48 W. E. 373 ; 

82 L. T. 79 ; 16 T. L. E. 189— Stirling, J. 

38 . Festame7itary Power — Exercise of Limited 
Power — Appoint, derise, and lequeath" — 
Direction to pay Dehts-, — Dcidence of no other 
PowerJ] — A. testatrix had a special power of 
appointment by will, given to her by the will of 
her father, over a share of his personal estate in 
favour of her nephews and nieces. The words 
of her will were simply, “ I appoint, devise and 
bequeath my real estate, and the residue of my 
personal estate, to my trustees upon trust to sell 
or convert the same into money, and to pay and 
divide the proceeds (after paying my debts, 
funeral and testamentary expenses) equally 
between” four named nephews and nieces. 
Evidence was tendered to show that the 
testatrix had no other power of appointment. 

Held — that the limited power was exercised ; 
that the direction to pay debts was not enough 
to negative an intention to exercise the power ; 
and that the evidence that the testatrix had no 
other pother was admissible. 


Dictum of Chatterton, A'.-C., in In rc Itiohard- 
son's Trusts ((1886) 17 L. E. Ir. 436, 442), dis- 
sented from. 

In re Mathew, Spencer r. Outbush, [1901]- 

[1 Ch. 677 ; 70 L. J. Ch. 428 ; 49 AV. E. 330 ; 

84 L. T. 761— Farw'ell, J. 

39 . Testamentary Power — “ Purport to exer- 
cise."'] — AA'’., under a testator’s will, had power to 
appoint funds by her own will provided such 
will “ expressly purported to exercise the 
power.” 

By her vidll AV. disposed of all the estate “ of 
which 1 shall be possessed at the time of my 
death, or over which I have or shall have any 
disposing power.” 

Held — a good exercise of the power. 

In re Waterhouse, AVaterhouse r. Etley, , 

[ (1907) 96 L. T. 688 — Joyce, J. 

40 . Testamentary Power — Special Formalitim- 
— Donee a Foreigner — Unattested Will valid 
according to Donee's Domicil, hut invalid accord-^\ 
ing to English. Law — Wo Execution of Power — • 
Non-compliance with Formalities.] — In the case 
of the donee of a testamentary power of appoint- 
ment being a foreigner, it is not enough, where 
special formalities are required by the instru- : 
ment creating the pow'er, that the instrument i 
should be a will according to the law of domicil, 
but in cases where the provisions of the Wills ' 
Act do not apply, such will must comply with 
the terms of the pow’-er. 

A lady, being a domiciled Frenchwoman, made^ 
a will valid according to French law, but invalid 
accor-ding to English law, being unattested. The 
will had been admitted to probate, being a good 
will in accordance with the law of the testatrix’s 
domicil ; the question arose w^hether or not it 
operated as a good execution of a general power 
of appointment created by an instrument coming 
into operation before the Wills Act. The power . 
in question w^as a power to appoint “ by her last 
will and testament in writing, or any writing in 
the nature of or purporting to be her last will 
and testament, or any codicil or codicils thereto, 
to be respectively executed by her in the presence 
of, and attested by, two or more creditable 
witnesses.” 

Held — that the will of the testatrix did not 
operate as a good execution of the power, not 
having been executed in accordance with the 
formalities required by the instrument creating 
the power. 

In re Kirwan's Trusts ((1883) 25 Ch. D. 373 ; 

.52 L. J. Ch. 952 ; .32 W. E. 581 ; 49 L. T. 292- 
Kay, J.) and In re Price, Tomlin v. Latter 
([1900] I Ch. 442 : 69 L. J. Ch. 225 ; 48 AAA E. 
373 ; 82 L. T. 79 : 16 T. L. E. 189— Stirling, J., 
No. 37, supra') considered. 

Barretto V. Young, [1900] 2 Ch. 339; 69 
[L. J. Ch. 605 ; 83 L. T. 154 — Byrne, J. 


In re Teape's Trusts ( (1873) L. E. 16 Eq, 442 ; I 41 . Testamentary Poioer - Special Power 
43 L. J. Ch. 87 ; 21 W. E. ’780 ; 28 L. T. (N.S.) | Void Execution of in Favour of Legatee — Election 
799 — Lord Selborne, L.C.) and In 7‘e Swinburne j — Covenant to exercise in Particular Way — 
( (1884) 27 Ch. D. 696 ; 54 L. J. Ch. 229 ; 33 j Enforcememt of CovenwnP— Co.sts “ as between 
AV.E. 394— Pearson, J.) followed. i Solicitor and Client"— E. S. C., 1883, Ord. 
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Power of Appointment — Continued. 

65, r. 27, 29 — B. S. C., Janvanu, 1902, 

r. 10.] — A testator, A. B., had, under W. B:’s 
will, a power of appointment among his childa-en. 
•JiTo^irportod to exercise the power so as to give 
tiip^PSQns to whom the law would not allow him 
to give, ',by reason of the rule against perpetuities, 
and thei''^fore the appointment to those persons 
l\'as bad; The result was that the property" 
which he purported to dispose of went to those 
who, under the original will of W. B., took in 
default-' of the exercise of the power of appoint- 
inent^v but to those very persons A. B. had given 
property which was his own and which he might 
give, in a legal manner, as he pleased, the result 
being that those persons who took in default of j 
appointment were themselves beneficiaries under | 
JL B.’s will. ! 

Held — that, as in the case of an appointment 
to ti person not an object of the power a case p£ 
election was raised, so in the case of an appoint- 
ment such as this which was void for remote- 
ness, a case of election was i-aised. 

•- In re Warren's 'Trusts ((1884) 26 Ch. D. 208 ; 
nX L. J. Ch. 787 ; 32 W. il. 641 ; 50 L. T. 454-- 
Peaq-son, J.) distinguished. 

Held, also, that A. B.'s covenant with the 
trustees of his marriage settlement to exercise 
the special power in a particular way was bad, 
and could not be enforced against his estate. 

Held, also, that it was still necessary to use , 
the words “ as between solicitor and client ” in i 
such a case as this. 

IJf EE Beadshaw, Beadshavv V. Beadshaw, j 

[1902] 1 Ch. 436 ; 7 L. J. Ch. 230; 86 L. T. | 
253 — Kekewich, J. I 

i 

1 

42. Will — Suhef/uent Wills — Prolate of First ' 
and Last Wills, omitting ‘Intermediate Will — | 
Bevocation.'\ — Under the will of her father a 
testatrix had a power of appointment by will j 
over a sum of £4,000. She left three testamhn- j 
tary documents dated respectively 1890, 1894 
and 1895. By the will of 1890 she gave that 
sum “ being the sum left to me by the will of my 
late father ” to her daughter Gertrude for her 
sole use and benefit alsolutely. By the will of 
1894 she bequeathed the sum of £4,000 to her 
daughter Gertrude without specifying any fund. 
By the will of 1895 the bequest to her daughter 
was in these terms : “ All the property, real, 
freehold, or personal, wheresoever situate, of 
which I may die seised or possessed for her own 
absolute use and benefit and to dispose of as she 


(c) Selease. 

43. Joint Power — Power as Surriror of Donees 
— Dealing with Estate — E-etinction of Power — 
Implied Release of Snhserguent Appointment. 1 — 
Any dealing with the estate by the donee of a 
power inconsistent with the exercise’of the power 
puts an end to it. 

Under a marriage settlement property was 
settled after a life estate upon trust for Jackson 
and the children or issue of the marriage in such 
shares as the husband and wife should by deed 
jointly appoint, and in default of such appoint- 
ment as the survivor should by deed or will 
appoint, and in default of such appointment for 
others. The husband and wife and the parties 
entitled in default of appointment, by deed of 
1886, assigned the property to Jackson for his 
own absolute use, subject as therein mentioned. 
The joint power was not referred to in the deed. 
The husband executed a deed of appointment to 
the infant children of Jackson. The wife subse- 
quently died intestate. 

Held — that the deed of 1886 operated as a 
release of the husband’s power of appointment, 

I and his subsequent appointment was inoperative. 

; In re Ilanroeh ([1896] 2 Ch. 173; 65 L. J. 
i Ch. 690 ; 44 W. E. 545 ; 74 L. T. 658— C. A.) 
j applied. 

Foakes -r. Jackson, [1900] 1 Ch. 807 ; 69 

[L. J. Ch. 352 : 48 W. R. 616 ; 83 L. T. 26— 

Farwell, J. 


44. Limited Power of Appoi ntment — Donee of 
Power the ultimate Iterersioner — Donee a Banh- 
rupt — Claim, of 'Trustee to release Power — 
Banhruptey Act, 1883 (46 & 47 Viet. c. 52),.?. 44 
— Conreyanoing and Law of Propeitg Act, 1881 
(44 & 45 Viet. c. 41), s. hi—Lunaeg Act, 1890 
(53 & 54 Viet. c. 5), s. 120.] — A bankrupt was 
under a settlement donee of a limited power of 
appointment and also the ultimate reversioner, 
his trustee in bankruptcy claimed to be entitled 
to release the power for the benefit of the 
estate. 

I HBLD,bv FarweE, J. ([1904] 2 Ch. 348 ; 73 
! L. J. Ch. 726 ; 91 L. T. 254) that he was not 
j so entitled : on appeal order discharged by con- 
I sent without any decision upon the point. 

I In EE Rose, Hasluck r. Rose, [1905] 1 Ch. 
1 [94; 74 L. J. Ch. 22; 91 L. T. 821; 11 

I ' Manson, 353 — 0. A. 


may think fit.” Neither the will of 1894 nor I 
the*wiU of 1895 contained any words of revoca- | 
tion. I 

Held — that as there was no express revocation | 
of the first will, and the second and third wills i 
contained nothing inconsistent with the execu- 
tion of the power, admittedly brought by ^the j 
first will, and as, moreover, sect. 27 of the Wills 
Act did not apply, the general w'ords of bequest 
contained in the later walls could not revoke or j 
aifect the previous' valid execution of the power, j 

Cadell r. WiLCOCKS, [1898] P. 21 ; 67 L. J. P. j 
[8 ; 78 L. T. 83 ; f4 T. L. R. 100 ; 46 W. R. j 

394 — Jeuue, P. ‘ 


46. Marriage Settlement — lld/e’.? Life Interest 
without Power of Anticipation — Power of Ap- 
t ointment hy Wife — Beleuse of Power — Aelnioic- 
ledgment — Conrei/ancing and Laio of Propertg 
Act, 1881 (44 & 45 Viet. o. 41), •?. 62 ]— By ante- 
nuptial settlements made in 1872 the intended 
wife had a life interest in persona? property, 
without power of anticipation, with a power of 
appointment among her issue. There was issue 
of the marriage. By an indenture made in 1899 
she rSleased her pow'er. 

Held — that she could do so under sect. 52 
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Power of Appointment— 

of the Conveyancing and Law of Property Act, 
1881, and acknowledgment was not necessary. 

In kb Chisholm’s Settlement, In kb 

[Hemphill’s Settlement, Hemphill v. 

HemphilL, [1901] 2 Ch. 83; 70 L. J. Gh. 

533 — Stirling, J. 

(d) Validity. 

46. AdemjJtlon — Ko Person to tahe or no 
Property on which Pou-er can operate — General 
or Special Power— Wills Act, 1837 (7 WiU. 4 & 
1 Viet. c. 26), s. 23.]-T-In the case of the will of 
a person having a general or a special testa- 
mentary power of appointment, the question 
whetiier there has been a failure by ademption 
is one of construction. You have to read the 
power with the instrument creating it, and then 
if you find that at the date when the instrument 
comes into operation, either there is no person to 
take, or that there is no propeity on which the 
power can operate, in either case the appoint- 
ment fails. There is no distinction for this 
purpose between general and special powers. 

There is no difference in principle between a 
gift of Blackacre ” or of moneys specifically 
described, by virtue of property in “Blackacre,” 
and an appointment under a general or special 
power of “ Blachacre ” or moneys so specifically 
described. If the testator, having made his will 
in those terms, afterwards parts with the pro- 
perty, the gift fails because there is nothing 
on which it can operate when the testator 
dies. 

Gale V. Gale ((1856) 21 Beav. 349 ; 4 W. R. 
277), Blake v. Blake ( (1880) 15 Ch. D. 481 ; 
49 L. J. Ch. 393 ; 28 W. R. 647 ; 42 L. T. 724— 
Jessel, M.B.), Collinson v. Collinson ( (1857) 24 
Beav. 269), and In re Johnstone's Settlement 
( (1880) 14 Ch. D. 162 ; 49 L. J. Ch. -596 ; 28 
W. R. 593 — Malins, V.-C.) considered and ex- 
plained. 

In EE Dowsett, Dowsett f. Meakin, [1901] 

[1 Ch. 398 ; 70 L. J. Ch. 149 ; 49 W. R. 268— 

FarweU, J. 

Approved in No. 33, supra. 

47. BqidtaUe Limitations — Appointment to 
Trustees upon Trust for Sale — Validity of Ap- 
p>ointment.\ — The fact that the limitations are 
equitable, and not legal, does not prevent the 
operation of the rule that a power to appoint 
land is well exercised by an appointment to 
trustees to sell. 

Estates were conveyed unto, and to the use of, 
trustees upon trust to convey the same to such 
one or more of E.’s children or issue as E. might 
by will appoint. E. by her will appointed all 
her estates to a trustee to receive and apply the 
rents during the minority of her grandchildren, 
and to sell the estates and divide the proceeds 
among suej) grandchildren as soon as the youngest 
attained the age of twenty-one. 

Held — that the appointment w^as good, and 
the property (which had in fact not been sold) 
noust be treated as converted into personalty at 
the date when the youngest grandchild attained 
twenty-one. 


Rule in Kenworthy v. i?af(3((1802) 6 Ves. 793 , 

6 R. R.. 46) applied. 

In be Rbdgate, Mabsh r. Rbdgate, [1993] 

[1 Ch. 356 ; 72 L. J. Ch. 204 ; 51 W. R. 276— 

BuckW , . 

48. Fraud on Power — Jointure — jf^ar^iyi 

hetween Huskand and Wife — Benefit 
hand.'] — It is no objection to the valiC^Y of s*' 
jointure that the husband receives a c^^^^^oera- 
tion for exercising the power so long as 
receives the whole jointure and provid®® 
consideration aliunde. , 

Tlie Court will not inquire into the qua^Gim 
of the consideration given by a wife to 
husband in return for a jointure. 

A tenant for life had a power of jointuring 
to £300 ; fourteen years after marriage, wlr^e 
living apart from his wife, he appointed to iher 
a jointure of £300 during widowhood, in ret 
for a cash payment of £50. Upon his death tn^e 
succeeding tenant for life impugned the appoints 
ment as being a fraud on the power or a corrupt . 
bargain. There was evidence that, taking into 
account the respective ages of husband and wife, 
the jointure was not worth £50. 

Held — that the transaction was valid. 

Baldwin v. Roche ((1842) 5 Ir. Eq. Rep. 110) 
approved and followed. 

Whelan v. Palmer ((1888) 39 Ch. D. 648 ; 57 
L. J. Ch. 784 — Kekewich, J.) oveiTuled. 

Decision of Kekewich, J. (91 L. T. 282) 
reversed. 

Sadndees r. Shaeto, [1905] 1 Ch. 126; -^LA. 

[L. J. Ch. 110 ; 53 W. R. 424 ; 91 L. T. 789— 

C. A. 

49. Period of ascertaininy Class — Remote- 
ness.'] — In 1835 a husband and wife, under the 
pow'ers given them by their marriage settlement 
dated 1793, out of the residue of the settled 
funds, consisting of personalty, and subject to 
their life interest therein, appointed £1,500 to 
each of three then unmanned daughters, who 
should thereafter marry ; directed the income of 
the residue to be paid to such of them as should 
remain living and unmarried, in equal shares ; 
and gave the re.sidue itself, in case one only 
married (which event happened), after the 
death, or, as the case might require, the mar- 
riage of the last daughter living and unmarried, 
to four other children, and such of the un- 
married daughters as should marry, in equal 
shares. The last surviving daughter died un- 
married in 1897. 

Held — (1) that the final gift was wholly void 
for remoteness ; (2) that the gift of £1,500 to 
each of the three daughters was also invalid ; 
and (3) that there was a good gift of an equal 
undivided third share of the income to each of 
the three daughters so long as she remained 
unmarried, but that the gift over, which upon 
the construction of the deed of appointment was 
intended, of the share of a daughter who married 
to her sisters who remained unmarried, was also 
void for remoteness. 

Re Gage, Hill v. Gage, [1898] 1 Ch. 498 ; 07 

[L. J, Ch. 200 ; 78 L. T.»347 ; 46 W. R. 569— 

Kekewich, J. 
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50. Power to “ dem >se ’’ — Fund to Donee's 
^Brothers or Sisters, or their Children, as she 
2 troper — Power executed in Farour 
of a Ni'e^ who predeceased the Doiwe — Resi- 
dnurij — A testatrix bequeathed the sum 

of £3,00{)-' upon certain trusts, and, amongst 
others, u'fPou trust to pay the interest on a sum 
of £500./ port thereof, to her niece Kebeeca, for 
life, or funtil she should have married, in which 
event directed the said sum of £500 should 
be sailed. The testatrix then declared the 
trusts of other portions of the £3,000 in favour 
of i\er nieces Anne and Frances, and declared 
tha'^ it was her will and desire that her said , 
nie jpes, or such of them as died unmarried, , 
shrSuld have power to demise (pul) the above- 
me iitioue<l legacies to such of their brothers and 
sis jpevs, or their children, as she, or they, .should 
th/S'nk proper. The will contained a residuary 
gi-|ft to a sister of the testatrix. Rebecca died 
w 5thout having married. By her will she left 
tlu^ £500 so bequeathed to a sister who pre- 
^f^eceased her. 

Held — that there was no trust for the objects 
of the power, and that the sum of £500 fell into 
the residue. 

In ek Hall, deceased, Shetl r. Claeke. 

[1899] 1 Ii\ E. .308— M.E. 

(e) In General. 


was about to be married, and it was not cer- 
tain whether the trust funds would be sufficient 
to provide for the appointment of £10.000 to 
. that daughter, as the donees of the powers 
j desired, and therefore they directed the trustees 
[ to stand possessed of the remainiug"funds, after 
i satisfying the three previous appointments, in 
j trust for that daughter, indicating that they 
; intended her to have £10,000, because there was 
j a proviso that she was not to have more. The 
! deficiency was to be made good out of the tes- 
I tator’s estate. The time for distribution had 
I arrived, and the question was how the costs of 
the trustees were to be borne. The funds were 
not .sufticient to provide for the appointment of 
£10,000 to the fourth daughter. 

Held — that all tlie costs of the trustees in 
relation to the administration of the fund, in- 
cluding its distribution, must be borne by the 
appointed funds rateably. 

Eule laid down bv Chitty. L.J . re Saunders 
([1898] 1 Ch. 17, 23 : 07 L. J. Ch. 55 ; 46 W. E. 
180 ; 77 L. T. 450) applied. 

Held, also, that the deficiency to be supplied 
by the testator's estate was the sum required to 
make up the gross amount of the appointmeiit to 
£40,000. 

Held, also, that the estate duty on so much 
of the testamr’s estate as was required to make 
up that deficiency was to be borne by that 
estate. 


'~~&37 General Testa meriarp Power — Covenant 
to exercise Power as Securiti/ for Loan — 
Liahility of Appointed Fund for Ap>j)ointor's . 
other Dehts .'] — Personalty appointed by will ; 
under a general pow'er is assets liable for pay- : 
ment of the testator’s debts in default of other ; 
assets. I 

L., the donee of a general testamentary power | 
of appointment over £10,000, in order to secure j 
a loan covenanted to, and did exercise, his power j 
in favour of the lender. The rest of his estate 
was insufficient to pay his debts, j 

Held- that the lender had no priority over | 
other creditors in respect of the appointed fund, i 


In re Gray ([1896] 1 Ch. 620 ; 65 L. J. Ch. 
462; 60 J. P. 314 ; 44 W. E. 406 ; 74 L. T. 274 
— North J.) followed. 

In eb Chisholm, Goddaed r. Brodib. [1902] 
[1 Ch. 457 ; 71 L. J. Ch. 289 ; 86 L. T. 183-- 

Kekewich, J. 


PRACTICE 

CEDURE. 


AND PRO- 


COL. 


Fleming y. Buchanan ((1853) 3 D. M. & G, 976 j 
— Knight Bruce, L.J.) followed. 

Decision of C. A. suh twin. In re Lawleij, Zuiser 

V. Lawleg ([1902] 2 Ch. 799 : 71 L. J. Ch! 895 ; 51 

W. E. 150 ; 87 L. T. 536) affirmed. 

Betfus and Another r. Lawley and 
[Another, [1903] A. C. 411 ; 72 L. J. Ch. 

781 ; 89 L. T. 309— H. L. (E.). 

53. Successive Appointments of Specif c Sums \ 
— Appointment of Residue — Costs of administer- i 
ing Fund, including Distrihition — Borne hy 
appobited Funds rateahhj — How Defeienoy to 
he supplied — Estate Duty — Incidence.'] — A tes- 
tator and his wife, in pursuance of an ordinary 
power of appointment over trust funds, amongst 
the children of the marriage, directed on three 
several occasions that the trustees should stand 
possessed of £10,000, to be raised if necessary 
out of the funds in their hands in trust for three 
of their daughters. Then a fourth daughter 
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sion 

XXII. Appeals. 

ia) Appeals to Court of Appeal 

ib) Appeals to House of Lords 

io) Arbitration Appeals . 
id) Divisional Court 

(e) Final and Interlocutory Orders . 

if) Miscellaneous .... 

ig) Official Eeferee .... 
(A) Security for Costs 

(1) Time for Appeal 

XXIII. Costs, 

(rt) Appeal 

Apportionment .... 

ip) Discretion of Judge . 

id) Documents .... 
(tf) Independent Proceedings , 

(/) Miscellaneous 

ig) Security for Costs 

ih) Taxation generally . 

if) ift-ustees and Executors . 
iji) Two Defendants 

XXIY. Stay of Proceedings. 
ia) Actions in different Courts 
ip) Frivolous and Vexatious Actions 
(e) Miscellaneous .... 


XXV. Miscellaneous . , , .124 

See aUo Admiralty ; Arbitration- 
Bankruptcy ; Charities 

PANIES ; CONPLICT OF . 

Contempt and ! 

Contracts ; County ’. 

Criminal Law; 

E vidence ; Execution ; .P 

tors ; Highways, 99, 101 ; 

TioNS ; Interpleader: Lib\*^\^^ ‘ 
Slander, S, 15, 38 ; Limit1“.X" 
OP Actions : Lunatics, 4, V. 

Partnership ; Pleading ; 
ceivers ; Set-opp ; Specific PLLj," 
FORMANOE ; Shipping, 320-327, . 0-7 ’ 
Trade Marks. ’ 


_ I 1. SERVICE OF WRIT OF SUMMONS. > 

'! Amended TH'/f — Defendant wbo lin^ 

) ! appeared — Personal Service — DherctUui 
Court— P. S. C., Ord. 9, r. 2 ; Ord. 16, r. ' • ,!/. 

’ Ord. 17, r. 4 ; Ord. 19, r. 10 ; Ord. 28, n. 1, /. tq ! 

Ord. 67, rr. 4, 5.] — The rules make no provisionHv 
. for personal service of an amended writ. Such a 
- writ need not always be served personally upon 
! a defendant who has failed to appear to the 
i original writ. 

i In the exercise of its discretion the Court will 
|. require such service where otherwise injustice 
^ might be done to the defendant, c.y., if the claim 
against him, as shown by the endorsement, has , 

) been substantially increased ; but in other cases 
the amended writ may be served by filing it with 
I the proper officer. 

A defendant to an action brought by a colonial 
! railway company and the governor of the colony 
; (expressed in the statement of claim to be suing 
on behalf of ihe Government) did not appear. 

' The writ was subsequently amended by adding 
as plaintiff the name of the governor’s successor 
in office. 

Held — that filing the amended writ was 
sufficient service. 

In re Ilartleij ( [1891] 2 Ch. 121 ; 39 W. E. 
604; 64 L. T. 786) and 'lUlmp Id. v. Dlijthe 
([1899] 1 Q. B. 557; 68 L. J. Q. B. 350; 

47 W. R. 273 ; 80 L. T. 44— C. A.) discussed 
and explained. See Ho. 170, 'infra. 

Jamaica Ry. Cd. r. Colonial Bank, [1905] 2 

[Ch. 677 ; 74 L. J. Ch. 410 ; 53 W. R. 564 ; 92 
L. T. 548— C. A. 

2. Entiehig Defendant loitMn the lurhdiction 
— Sett mg aside Servioe .] — If a person is induced 
by fraud of any kind to come within the juris- 
diction for the concealed purpose of serving him 
with a writ in an action, the Coui't will set aside 
the service as an abuse of the process of the 
Court. 

Where an invitation was issued to the de- 
fendant, who was a foreigner resident abroad and 
the general manager abroad of an English com- 
pany, by the directors of ther company to come 
.within the jurisdiction with a real intention to 
discuss certain matters in difference between 
them and the defendant, although the directors 
also intended to serve him with a writ, and the 
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Service of Writ of Summons — Continued: 

defendant came and was served with a writ, the 
refused to set aside the service. 

Ameeicaht Land akd 
in ParS!TSk. (1904) 20 T. L R 534- 
dant, and the ag 
plaintiff would & 

defendant woul(|. resident with In Juris- 

promise was effecj?. s, a, 1883, Ord.2,r. 8.1— If 
agreement in Eh'ation lease an office, write up 

Held thaP^'^^ stamp upon themselves and 

there was an business in London the 

the payment business 

that the plain® resident within the juris- 
Ord 11, r. 1 (e)N® ®®rvice on their agent at the 
writ out of the ]ur!^^ ^ “i an Admiralty 
*• for damage by collision on 
Anq-bb ®. Vasniee, '(’^^rvice on them within the 
^ 'of the E. S. 0., 1883. 

P-1 :<58L. J. P. 1 ; 

Place of Pay nL_ q 4^3 ; 15 T. L. R. 28) 
In order to allow se-^ - ' 

out of the jurisdb 

it is not necessary: GfiNEEALE Teansatlantique 
pressly state thLAW & Co., “La Bouegogne,” 
the jurisdictiwC. 431 ; 68 L. J. P. 104 ; 80 L. T, 
By a conb T. L. R. 424 ; 8 Asp. M. C. 550 — 
carried f"- H. L. (B.). 

defend'- 
busy 

a’ 4. Foreign Corporation resident uuthln Juris- 
t-diction — Fxhlhition — Person in Cliarqe — “ Head 
Ofwer".^. S. a, 1883, Ord. 9, k 8.]— The 
defendants were a foreign company. They hired 
an exhibition stand at the Crystal Palace, for the 
purpose of exhibiting their wares at the National 
Cycle Show, which lasted nine days. They were 
vendors of motor-cars ; on the wheels of these 


5. Scottish Corporation — Serrlce on Branch 
I Office in England — Statutory Provision regulut- 
! Ing Service of Process — Citation Amendment 
, ^Scotland) Act, 1882 (45 & 46 Viet. c. 77), s. 3 — 
j Ord. 9, r. 8.] — The plaintiff, who was resident in 
I Scotland, brought an action in Englatid against 
i the Bank of Scotland to recover damages in 
i respect of a cause of action w'hich arose in Scot- 
land. The bank was incorporated by an Act of 
the Scottish Parliament, and neither in that Act 
nor in any subsequent Act dealing with the bank 
was there any provision as to service of process 
on the bank. 1 he head office of the bank was in 
Scotland, and it had a branch office in the city 
of London. 

The -u'rit was served in the city of London on 
1 the London manager of the branch. 

Held — that the bank, being a Scottish cor- 
poration, was in the same position as a foreign 
corporation canying on business within the 
j jurisdiction, and coidd be sued here ; and that, 

I as there was no statutory provision regulating 
: service of process, the writ was properly served, 

1 under Ord. 9, r. 8, upon the manager of the 
I branch in London. 

I Logan r. Bank of Scotland and Othees, 

: [1904] 2 K. B. 495 ; 73 L. J. K. B. 794 ; .53 

1 \V. B. 39 ; 91 L. T. 252 ; 20 T. L. R. 640— 

C. A. 

6. Writ for Serrlce lolthin the Jurhdiction — 

! Defendant departing out of Jurisdiction — Suh- 
I stituted Service — Ord. 9 r. 2.] — A -writ for 
i service wuthin the jurisdiction was issued against 
I a defendant who -n-as then within the "jiu-is- 
! diction. Before service of the, writ could be 
j effected on him, he departed out of the jurisdic- 
' tion, though not for the purpose of evading 
i service. 


cars they had apparently pneumatic tyres, and | 
an action was brought against them by the | 
plaintiffs in respect of an alleged infringement i 
of a patent. The di,fendants sent over a person | 
caUed Struck, -who, with his subordinate, Muller, 
looked after their interests at that exhibition, 
viz., looked after their exhibits and pushed the 
sale of the defendants’ manufactures. The writ 
was served upon Miiller. lire point of service on 
the wrong officer was not raised in the summons, 
and leave to amend was refused. 

Held — that Struck came within the meaning 
of “ head officer ” in Ord. 9, r. 8, as he had to do 
everything incidental to canying on that part 
of the defendants’ business which consisted in 
showing and vending their wares ; that the 
defendants were resident in England, as they 
were conducting their business in this country at 
some defined place, and they had sent over their 
own servant to conduct their own business and 
nobody else’s business, and to conduct it exclu- 
sively on premises rented by them exclusively for 
their own purposes, though only for a period of 
nine days. 

Dunlop Pneumatic Tyre Co., Ld. r. Actibn 
[GeSELLSOHAIT EUR MOTOR, &C., VOEM., 
Cudell & Co., [1902] 1 K. B. 342 ; 71 L. J. 
K; B. 284 ; 50 W. K. 226 ; 86 L. T. 472 ; 18 
T. L. R. 229 ; 19 R. P. 0. 46—0. A. 


Held — by Lord Halsbury, L.C., and Collins, 
L.J. (Rigby, L.J., dissenting), that, under Ord. 9, 
r. 2, the Court had jurisdiction to make an order 
for substituted service. 

Wilding V. Bean ( [1891] 1 Q. B. 100) distin- 
guished. 

Jay t. Budd, [1898] 1 Q. B. 12 ; 66 L. J. Q. B. 
[863 ; 77 L. T. 335 ; 14 T. L. R. 1 ; 46 W. N. 

34~C. A. 

II. SERVICE OUT OE JURISDICTION. 

(a) Breach of Contract petformahle within 
Jurisdiction. 

7. Breach of Promise of 2Iarriage— Evidence 
of Covrohoration of Promise — Evidence Further 

1 Amendment Act, 1869 (32 & 33 Viet. c. 68), s. 2 — 
i?. S. C., Ord. 11, r. 1 (e).] — It is a matter for 
the discretion of the judge at chambers whether 
he will give leave to serve a writ to recover 
damages for Breach of promise of marriage out of 
the jurisdiction where the affidavit in support of 
the application shows no evidence of corrobora- 
tion of the promise. 

Feanklyn r. Chaplin. (1901) 17 T. L. E. 84 

[— C. A. 

8 . Breach of Promise of Marriage — Defendant 
jResiding Airoad — B. S. C., Ord. *11, r. 1 (e).] — 



31 


PRACTICE AND PROCEDURE. 


Service out of Jurisdiction— 

Upon an affidavit stating that the defendant, a 
ciitish subject, when in England promised to 
marry the plaintiff, it being agreed that the 
mamage should take place in England, and that 
the defendant refused to do so, the Court gave 
leave under Ord. 11, r. 1 (e), to issue and serve 
a writ in an action for breach of the promise to 
niairy upon the defendant, who was residing out 
of the jurisdiction. 

CooPEE V. Knight, (1901) 17 T. L. K. 299 

[—0. A. 

/ of Action relied on to that 

stated in AfUdarit on which Leave ions qranted 

\\ rit and Service set aside — Ord. 11,V. 1 (e).! 

The plaintiff having obtained leave to issue a 
writ for service out of the jurisdiction under 
Ord. 11, r. 1 (e), upon an affidavit alleging a 
breach of contract within the jurisdiction, the 
^ui’t, upon the defendants applying to set aside 
the writ and_ the service upon the ground that 
that breach did not occur within the jurisdiction, 
lefused to allow the plaintiff to set up and rely 
upon another and distinct cause of action. 

Paekee V. Schuller and Another, ( 1901') 

[17 T. L. E. 299-C. A. 

10. English Agents of Foreign Insurance Com- 
pany —Breach of Contract — Ord. 11, ?•. 1 (e).] 

The defendants, a Spanish insurance companv 
domiciled at Teneriffe, by a contract entered 
into at Teneriffe appointed the plaintiffs, who 
carried on business in London, their exclusive 
msurance agents for five years for the United 
Kingdom and elsewhere. The defendants bound 
themselves not to undertake any business which 
came within the agreement except through the 
intervention of the plaintiffs, and they undertook 
to open banking credits at a bank in London for 
the use of the plaintiffs. The business of the 
agency was carried on for a year at the plaintiffs’ 

5 London, when the agent-general of the 
defendants came to London, and, acting on 
behalf of the defendants, terminated the agree- 
ment of agency from that date. 

Hei-d that it was an implied term of 'the 
agreement that the defendants would do nothing 
to prevent the plaintiffs from acting as their 
representatives in England ; that there was a 
bleach within the jurisdiction of the contract, 
which, according to the terms thereof, ought to 
n within the jurisdiction within 

Urd. 11, r. 1_ (e), and leave could be granted 
to serve notice of a writ of summons on the 
defendants out of the jurisdiction. 

Mutzenbecker and Others r. La Asegura- 
[DOEA Espanola, [1906] 1 K. B. 2.64; 75 
L. J. K. B. 172 ; 54 W. R. 207 ; 94 L. T. 127 ; 

22 T. L. R. 175— C. a! 

of Summons — Foreelosure Action — 
Breach of _ Contract ” — Action “ vroim'lii 
Drought ' against Person within Jurisdiction — 
Ora. 11, r. 1 (ej and (g).] — An action for fore- 
ciosure by a first mortgagee against his mbrtgagor 
and the assignees of a second mortgagee as co- 
derendants is not founded on any “ breach of 


82 

contract ” within the meaning of Ord. 11 r. 1 fe") 
between the plaintiff and defendants, nor is it 
an action “properly brought ” within the mean- 
mg of Oi'cl. 11, r. 1 (g), against the assigns*^" 
ot the second mortgagee when such assigi^Slf- 
merely trustees for the plaintiff ; ■ 

leave to serve notice of the writ.£^T.XcHMENT • 
diction upon the defendant mor^ Courts • 
to be given. I^i^covery 

j Deutsche National Bank ' Execu- 
I [Ch. 283 ; 67 L. J. Ch. 156 ; ^ ^ i 
I T. L. E. 193 ; 46 W. R. 2 VtJ.t 

j Y "-U^ON 

Ought" to he perforin ■’ '"p®’ 

I Jurisdiction— Ord. 11, r. 1 (e^^niPir 
j not be allowed to be served oiv'320 327 
I tion under Ord. 11, r. 1 (e), • 7 ’ ’ fT ; 

j in respect of which the act’..'' ' 

j wffiich must be performeryATntnwnwo ^ 
tion. ‘ ‘ 0 ught ” in tha 
Where a merchant out/endant loho has nt.^e 
tracted to sell goods ^ i J; 

remit the proceeds in firsc Ord. 16 ;■ ’/a 
England.— 'f 28, iv’. 1, ’ 

Held (reversing the judgn*'® provisir^ 
below) — that no part of the corU^'^^- a 

sarily to be performed in this cou?^^‘^^U upon 
a writ could not be is.^ued for sei the 
either for breach of the contract or x,,. 
had and received. * will 

Comber r. Leyland, [18981 A. 0. 524 
[L. J. Q. B. 884 ; 79 L. T. 180— H. L. (e!".,' 

IB. Person domiciled in Scotland — Agr^nmd 
for her vice on Agent in England— Validitu— 
a s. a, Ord. 9, rr. 1,2; Ord. 11, r. 1 (e).! 

1 • contract of sale made between the 
plaintiffs and the defendants it was agreed 
that the service of proceedings upon a party 
residing or carrying on business in Scotland 
or Ireland by leaving the same at the office 
ot an association in London, together with the 
posting of a copy of such proceedings to the 
address in Scotland or Ireland of such party, 
should DG dGemed good service. 

The defendants were domiciled and carried on 
business in Scotland. The plaintiffs brought ' 
this action against the defendants in respect of 
t he contract of sale, and the writ was served in 
I the manner provided by the contract. 

I Held that the agreement as to service was 
valid and binding, and that the defendants were 
not entitled to have the service of the writ set 
aside. 

Fharsis Sulphur Co. v. Socim IndustrielU des 
Metaux (60 L. T. 924) approved. 

British Waggon Co., Ld. v. Oray ((1896) 1 
Q. B. 35) distinguished. 

Montgomery, Jones & Co. v. Liebenthal 
[& Co (No. 1), [1898] 1 Q. B. 487; 67 L. J. 

Q. B. 3J3 ; 78 L. T. 211 ; 14 T. L. R. 201 ; 46 
W. R. 292—0. A. 

Payment — Agreement made 
Abroad hy Foreigner to^piay Money to English 
Creditor— Behtor to seek his Creditor— B. S. C. 

Ord. 11, o\ 1 (e).]— A French firm had as agents 
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Service out of Jiiriadictioji — CoTitimied. 

in England a firm consisting of the plaintiff and 
a partner. The plaintiff was a naturalised 
Englishman who was resident and domiciled in 
England. The French firm took legal proceed- 
ings in France against the English firm. While 
these proceedings were pending the plaintiff was 
in Paris, where he saw an agent oi the defen- 
dant, and the agent agreed with him that, if the 
plaintiff would compromise the proceedings, the 
defendant would pay him d&8,000, and the com- 
promise was effected. The plaintiff sued on that 
agreement in England. 

Held — that the Court ought not to infer that 
there was an implied term in the contract that 
the payment was to be made in England ; and 
that the plaintiff failed to bring his case within 
Ord 11, r. 1 (e), so as to allow service of the 
writ out of the jurisdiction. 

Angeb V. Vasniee, (1902) 18 T. L. R. 596— 

[O.A. 

15 . Place of Payment — Ord. 11, r. 1 (e).] — 
In order to allow service of a writ of summons 
out of the jurisdiction under Ord. 11, r. 1 (e), 
it is not necessary that the contract should ex- 
pressly state that it is to be performed within 
the jurisdiction. 

By a contract made abroad the plaintiffs, who 
carried on business in England, appointed the 
defendants, who were domiciled and carried on 
business abroad, their agents to sell their goods 
abroad. By the contract the defendants had to 
pay the net balance of the price of the goods 
sold, after the necessary deductions, to the plain- 
tiffs, but the contract did not state where the 
payment was to be made. The plaintiffs sought 
to sue the defendants here for moneys alleged to 
have been received by them, but not paid over. 

Held — that, as the payments ought to have 
been made within the jurisdiction, there was | 
power to give leave to issue the writ and to 
serve notice thereof on the defendants out of the 
jurisdiction. 1 

Ohaelbs Dttyal & Co., Ld. Cans AND Pick, 

[1904] 2 K. B. 685 ; 73 L. J. K. B. 907 ; 91 

L. T. 308 ; 20 T. L. R. 705 ; 53 W. R. 106— 

0. A. 

16 . Through Carriage — Contract alleged to he 
made in Irelcmd with Agent — Interpretation — 
Motion to set aside the Order — Ord. 11, r. 1.] — 
The plaintiff entered into a contract with a 
steamship company in Ireland for the through 
carriage of certain live stock from Londonderry 
to York. The carriage necessitated the live stock 
being taken to Liverpool, and thence by two 
lines of railway to their destination. 

Held, on the construction of the contract and 
on the. facts, that there were three independent 
contracts with the steamship company and the 
two railway companies ; that the contracts with 
the railway companies were made and to be per- 
formed in England ; and that, consequently, an 
order giving leave to issue and serve a writ out 
of the jurisdiction, in an action for a breach at 

B.D.^VOL. III. 


York of one of these contracts, could not be 
maintained, and should be discharged. 

M’Gettigan V. Hobth Easteen Ry. Go. of 
[England, [1899] 2 Ir. R. 375— Q. B. 

17 . Wrongful Dismissal — Letter' of Dismissal 
written and posted Abroad — S. C, Ord. 11, 
r. 1 (e).] — The plaintiff was employed in this 
countiy by the defendant, who was a foreigner 
resident abroad, as the London correspondent for 
the European edition of a newspaper. Subse- 
quently the defendant wrote and posted a letter 
abroad addressed to the plaintiff in England, 
giving him notice to terminate his employment, 
The plaintiff obtained leave to issue a writ and 
serve notice thereof out of the jurisdiction, 
claiming damages for wrongful dismissal, and he 
served notice thereof on the defendant abroad. 

Held — that the alleged breach of contract 
of employment occurred when the letter was 
posted abroad ; that therefore there was no 
breach of the contract within tne jm’isdiction 
within Ord. 11, r. 1 (e) ; and that the notice of 
the writ and the service thereof must be set 
aside. 

Holland v. Bennett, [1902] 1 K. B. 867 ; 71 

[L. J. K. B. 490 ; 50 W. R. 401 ; 86 L. T. 485 ; 

18 T. L. R. 510—0. A. 

(b) Injunction. 

18 . Action for Damages and an Injunction — 
Claim for Injunction not bonfi fide — Reasonable 
ProbahHity of obtaining Injunct ion — R. S. C., 
Ord. 11, r. 1 (f).] — An application under 
Ord. 11 r. 1 (f), for leave to issue a writ 
for service out of the jurisdiction in an action 
brought for damages and an injunction will not 
be allowed if it appears that the claim for an 
injunction is made not bond fide, but merely for 
the purpose of bringing the case within Order 
11. Neither will the Gourt allow the application 
if it is satisfied that there is no reasonable 
probability that- the plaintiff will obtain an 
injunction even though successful in his action. 

Service of a writ in a libel action against a 
Scotch newspaper was set aside although the 
plaintiff asked for an injunction to restrain 
■further publication within the jurisdiction, the 
defendants selling few copies of their paper in 
England and disclaiming any intention of 
repeating the alleged libels. 

Watson & Sons, Ld. r. “Daily Recoed” 

[(Glasgow), Ld., [1907] 1 K. B. 853 ; 76 

L. J. K. B. 448 ; 96 L. T. 485 ; 23 T. L. R. 333 

—0. A. 

19 . Alleged Infringement of Patent — R. S. <7., 
Ord. 11, r. L] — In an application for leave to 
serve a writ or notice of a writ out of the juris- 
diction, if the facts are in dispute the judge must 
try to ascertain from the affidavits whether the 
plaintiffs have made out a good cause*of action, 
meaning thereby a primd facie probability of 
their being successful at the trial. 

The actual words “good cause” need not be 
used in the affidavit, if as a whole it sets out 
sufficient facts based on satisfactory sources of 
information to make it a proper inference that 

2 
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there is a good cause of action in the sense 
above described. 

facts are admitted, but there is a 
^ u point of law arising out of them, quaere 
whether he is bound to hear and determine that 
point of law instead of allowing the action to go 
on to trial in the ordinary course. 

Decision of Buckley, J., affirmed. 

Badisohe Anilik une Soda Fabeik r. W. G 

[Thompson & Co., Ld., (1903) 88 L. T. 492, n. ; 

20 R P. C. 422— C. A. 

20. Alleged Infringement of Patent— Affidavits 
founded on ^'Information and Belief"— Question 
Oj Ldio—^SvffiGieiit pritnfi fEcie Cclsg of l%fT% 7 iQB~ 
ment-Ord, 11, r. 1 (f).]--The evidence neces- 
sary to support an application under Ord. 11, 
r. 1, discussed. 

The plaintiffs’ patent gives them the sole right 
to make, use, exercise, and vend ” their inven- 
tion for making dyes within the United Kingdom • 
their affidavits, founded on information and 
belief, suggested that the defendants had through 
tiavellers exhibited samples and solicited orders 
for dyes, made according to the plaintiffs’ patent, 
from dealers (but not consumers) in this country, 
such orders being executed by delivery abroad 
purchasers’ agents. If these facts were 
established, it would be a question of law whether 
they constituted an infringement. 

Held— that leave had rightly been given to 
serve notice of writ out of the jurisdiction. 

Decision of 0. A. (88 L. T. 490 : 19 T L E 
382 ; 20 R. P. 0. 413) affirmed. 

Ohbmisohe Fabeik Voemals Sandoz ■». 

Soda Fabeik 

(1904) 90 L. T. 733 ; 20 T. L. R. 552; 21 
R. P. 0. 533~H. L. (E.) 

Taoh^^ on Cause of Action not within 
C/m. 11 Notice of Writ of Summons — J2. S. C. 
Ord. 11. r. 1 (f).] — Where it is intended to 
serve notice of a writ out of the jurisdiction 
under Ord. 11, a cause of action not within the 
terms of that order cannot be tacked on to one 
which does fall within it. 

If the plaintiffs in such a case make out a 
pnma facie cause of action within the terms of 
the order, and the defendants raise an issue of 
tact, service out of the jurisdiction should be 
allowed, and the issue of fact reserved for the 
trial. 

B.^ische Anilin end Soda Fabeik v. 

[Ohbmischb Fabeik Voemals Sandoz, 
(1904) 21 R. P. 0. 346— Eady, J. 

(c) Miscellaneous. 

22. Claim to have a Charging Order on Shares 
enf^eed by Sdle—R. S. C, Ord. 11, r. l.j— A 
writ of sjjmmons claiming to enforce a charge 
upon personal property in this country cannot 
nnder any existing rule be served out of the 
jurisdiction. 

Eolohman-N V. MeeeiCE, [19031 1 K. B. 534 • 

[72 L. J. K. B. 289 ; 51 W. E. 356 ; 88 L. t! 

369 ; 19 T. L. E. 254— C. A. 


36 

S3. Company out of Jurisdiction-Special 
Mode of Service— Writ containing False Address 
within Jurisdiction— R.. S. 0. (JrelandX Ord. 9 

ft — Where there is a 

Statutory provision as to service of process on a 
A 1 which service ought to be effected 

at a place outside the jurisdiction, service on an 
agent within the jurisdiction is bad, nor can an 
order be made for substituted service. 

The head office of a railway company is the 
office where the government of the company is 
earned on ; if such office is in England an Irish 
writ against the company cannot be validly 
SCTved on the person in charge of the company’s 
office _ in Dublin, nor can an order be made for 
substituted service on such person. 

If a plaintiff, knowing a defendant’s true 
address to be outside the jurisdiction, deliberately 
inserts in a writ a false address within the 
jurisdiction, the writ may be set aside on that 
ground. 

Clokey V. London and Noeth Westeen 
[Ry. Co., [1905] 2 K. B. 251.— K. B. D, 

24. Esc parte Order of Court of Appeal giving 
Leave to serve Writ out of Jurisdiction— Motion 
to set aside— Where Application to be made.']— 
Where the Court of Appeal makes an order 
ex parte, giving the plaintiff leave to issue and 
serve a writ out of the jurisdiction, an applica- 
tion to set aside that order is properly made to 
the Divisional Court. 

Johnston v. Stoddaet, [1899] 2 I. R. 233— 

[Q. B. 

26. Summons for leave to enforce Aicard- 
Arbitration Act, 1889 (52 4’ 53 Viet. e. 49) 
ss. 1, 12.]— A mercantile contract between the 
appellants and the respondents, who were and 
are foreigners resident out of the jurisdiction, 
provided for the reference of disputes to arbitra- 
tion. The appellants, alleging that a ffispute 
had arisen, appointed an arbitrator, and he made 
an award against the respondents, who failed to 
appoint any arbitrator, in their absence. 

The appellants, thereupon, took out a summons 
for leave to enforce the award. 

Held- — that it could not be served out of the 
jurisdiction. The general agreement to refer 
disputes did not amount to a submission to the 
jui-isdiction on the part of the respondents ; and 
no statutory enactment has authorised service of 
such process outside the jurisdiction. 

Rasch & Co. V. Wdleeet, [1904] 1 K, B. 118 • 
[78 L. J. K. B. 20 ; 52 W. R. 145 ; 89 L. t! 

493 ; 20 T, L. R. 70— C. A. 

26. Writ f 01 ' Service out of Jurisdiction — Sub- 
stituted Service within Jurisdiction — R 8. C., 
1883, Ord. 10.] — ^Where a concurrent Wiit has 
been issued for service out of the jurisdiction, an 
order for substituted service to several addresses, 
some within and some without the jurisdiction 
may properly be made. ’ 

Westeen Subueban, &c., Building Society 
Iv. RuckLidge, [loos'] 2 Ch. 472 : 74 L. J 
Oh. 751 ; 54 W. R. 62 ; 93 L. T. 664— Eady, j'. 



87 PEACTICE AND PEOCEDURE. 38 


Service out of Jurisdiction- 

(d) Uecessary or Proper Party. 

27 . Cause of Action arising out of Junsdiction 
' — One Defendaiit Duly Serced within Jurisdic- 
tion — Foreigner Co-defendant — Concurrent Writ 
— D. S. C., 1883, Ord. 11, r. 1 (g.)] — A collision 
occurred on the “ high seas ” between a British 
steamer and a French sailing vessel in tow of a 
British tug ; the steamship owners issued a writ 
against the owners of the tug and of the sailing 
vessel : and, having served it upon the tug 
owners, obtained leave to issue a concurrent 
writ, and serve notice thereof upon the owners 
of the sailing vessel in France. 

Held — that, as the negligence might well be 
(as the plaintiffs alleged) the joint negligence of 
tug and tow, the owners of the latter were 
“proper” parties; the test is, “supposing both 
parties had been within the jurisdiction, would 
they both have been proper parties to the 
action ? ” 

Judgment of Lord Esher in Massey v. Haynes 
(1888) 21 Q. B. D. at p. 338', 57 L. J. Q. B. 
521 ; 36 W. E. 83i ; 59 L. T. 470) cited with 
approval. 

Cause of action arising out of the jurisdiction : 

Held, also, that this fact made no difference, 
one defendant having been already served 
within it. 

Decision of Barnes, J. (19 T. L. R. 421 ; 51 
W. E. 271) aiSrmed. 

“The Duo d’Aumale,” [1903] P. 18 ; 72 L, J, 

[P. 11 ; 51 W. E. 332 ; 87 L. T. 674 ; 19 
T. L. R. 87 ; 9 Asp. M.iC. 359— C. A. 

28 . Colonial Company — Debenture-holders' 
Action — R. S. C., Ord, 11, r. 1 (g).] — A colonial 
company that has borrowed money in this 
country on debentures issued by it is a “ necessary 
or proper” party to an action byithe debenture- 
holders for the protection of their security. 

Decision of Horth, J., reversed 

Bawtbeb r. Great North-West Central 
[Rt. Co., (1898) 14 T. L. R. 448.~C. A. 

29 . Discretion of Court — R. 8. C., Ord. 11, 
rr. 1 (g) 2.] — The Court has a general discretion 
as to service out of the jurisdiction under Ord. 11, 
r. 1. Although under Ord. 11, r. 2, the Court is 
obliged to consider specially the comparative 
cost and convenience, while giving some weight 
to those considerations, it will consider princi- 
pally whether the interests of justice are best 
served by trying the question here or leaving it 
to a foreign tribunal. 

Lopez ■». Chavabri, [1901] W. N. 115; 45 
[Sol. J. 536 ; 36 L. J. (n.C.) 278— 
Farwell, J 

80 . English Debenture Deed — Foreign Assets — 
Receiver — Party out of Jurisdiction — R. S. C., 
1883, Ord. 11, 1 (g).] — The plaintiffs were a 

Brazilian firm, carrying' on business in Bahia ; 
one of the members of the firm was resident for 
the time being in England. The plaintiffs 


brought an action to enforce an alleged prior 
equitable charge made in England, on property 
and assets in Brazil. The defendants were (1) a 
Dutch corporation, the trustees of a debenture 
deed, having no place of business 'Or assets in 
England ; (2) the receivers appointed under the 
debenture deed were resident in England ; and 
(3) an English company having assets and 
property in Brazil, The plaintiffs moved for the 
appointment of a receiver of the propei’ty and 
assets comprised in the debenture deed. The 
Dutch corporation moved to set aside the writ, 
to which they had appeared under protest. It 
was agreed that the Dutch corporation’s motion 
should be dealt with as though leave had been 
given to serve the notice of the writ abroad, and 
the application was to discharge the order giving 
leave. 

Held — ^that the case fell within the terms of 
Ord. II, r. 1 (g), as the defendants, the ti-ustees, 
were necessaiy or proper parties to an action 
properly brought against other persons seiwed 
within the jurisdiction ; that the application 
ought not to succeed, as to allow service in 
accordance with the rule was not to extend 
jurisdiction, but to enable the old jurisdiction to 
be exercised in a case where, at one time, it 
could not have been exercised by reason of de- 
fective rules of procedure ; and that the plaintiffs 
were entitled to the appointment of a receiver 
of so much of the property as was within their 
contract. 

Duder V. Amsterdamsch Trustees Kantoor, 

[1902] 2 Oh. 132 ; 71 L. J, Oh. 618 ; 50 
W. R. 551 ; 87 L. T. 22— Byrne, J. 

31, Ex parte Order by Court of Appeal — 
Application to Court of first instance to set aside 
—R. 8. C., Ord. 11, r. 1 (g).]— The Court of 
Appeal made an order under Ord. 11, r. 1 (g), 
ex parte for the service of a writ on certain 
defendants in Scotland. They applied to Keke- 
wich, J., at chambers to set aside the order. 

Held — upon the authority of Honduras Banh- 
ing Co. V. Compagnie Ginirale., noted in 
“ Annual Practice,” 1904, p. 100, and an article 
in the “ Solicitors’ Journal,” 1896, pp. 288, 289, 
that the judge had jui'isdiction to set aside the 
order, but that, upon the merits, the order was 
rightly made, and would not be disturbed. 

Balfour v. Wylie, [1904], W. N. 72 ; 116 
[L.T. Jo. 477 ; 39 L. J. (N.c.) 147.— 
Kekewich, J. 

32 . Infringement of Patent — Party vMhin 
Jurisdiction supplied by Party out of Jurisdiction 
—R. 8. a, 1883, Ord. 11, r. 1 (g),(h), r. 2.]— In 
an action against M., a vendor of cycles within 
the jurisdiction, and L. & F., cycle manufacturers 
in England, for an injunction to restrain the 
defendants feom infringing in Ireland the plain- 
tiffs’ patent, and for damages, it appealed that 

L. & F. supplied M, with cycles having the article 
complained of as an infringement attached. The 
plaintiffs alleged that these cycles were sold by 

M. as agent for L. & F., while L. & F. alleged 
that the cycles were sold by them to M. for re-sale 
by him. L. & F. also alleged that the plaintiffs’ 
invention had been anticipated and was not novel. 

2—2 
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Service out of Jurisdictiou — Continued. 

M. had been duly served with the writ within the 
jurisdiction. 

Held — that the case came within both clause 
(y) and clause (A) of Ord. 11, r. 1, and that an 
order giving leave to issue a concurrent writ, and 
to serve it on L. & F. out of the jurisdiction, had 
been rightly made. 

JOYNT r. M‘Ceum, (1899) 1 Ir. E. 217— V.-O. 

33 . Insvfficient Disclosure of Facts — Discretion 
of Court — JR. 8. C., Ord. 11, ?■. 1 (g)]. — This was 
an action brought against four persons for relief 
in respect of a breach of trust in improper 
investment of trust funds. The first three 
defendants were partners in a firm of solicitors 
practising in Calcutta ; the fourth was the legal 
personal representative of the survivor of the 
two trustees who were alleged to be responsible 
for the breach of tinst. He was resident in 
England, and had been duly served. _ An order 
had been made for service out of the jurisdiction 
upon the first three defendants upon affidavits 
which only stated that the money was in their 
hands when invested and the investment was 
really made by them. The three defendants now 
moved to discharge the order. It appeared from 
the evidence on this motion that the defendant’s 
firm had only acted as solicitors for the trustees, 
the business having been brought in and entirely 
conducted by a deceased member of the firm. 

Held — that the order for service must be 
discharged because (1) the affidavits on which 
the order was obtained did not sufficiently dis- 
close the facts ; (2) the first three defendants 
were not necessary or proper parties to the 
action; (3) the case was not one in which the 
court ought in the exercise of its discretion to 
order the case to be tried in England. 

PlaskitT V. Eddis, (1898) 79 L. T. 136.— 

[North, J. 

III. sttmmaey judgment on specially 

INDOESED WEIT. 

84 . Cownterelaim or Defence. — In an action by 
a company, carrying on business in Scotland, for 
the price of goods delivered, the defendant 
alleged that under the contract the goods ought 
to have been packed by the plaintiff for sending 
abroad, and this not having been done that he 
was entitled to deduct from the amount claimed 
in the action the sum he had spent in properly 
packing them. 

Held — ^ that the plaintiff was not entitled to 
summary judgment, and that the defendant 
should have leave to defend. 

Decision of Day, J., reversed. 

United^ Gutta-Peecha Co., Ld, r. Welch 
[& Co., (1898), 14 T. L. E. 154— C. A. 

35 . Action on Foreign Judgment — Substantial 
Question for 'Irial — JR. 8. C., Ord. 14. j — Leave 
should not be given to sign judgment under 
Ord. 14 unless it is clear that there is no real 
, substantial question to be tried. Therefore when, 


in an action on a foreign judgment, the defen- 
dant made an affidavit that the judgment had 
been obtained by fraud ; — 

Held (reversing the judgment of the court 
below) — that the plaintiff should not be allowed 
to sign judgment under Ord. 14. 

CODD V. Delae, (1905) 92 L. T. 510.— H. L. (B.). 

36 . Bond conditioned on One Event — Liqui- 
dated Damages — Penalty — Judgment under 
Ord. 14, r. 1—8 & 9 Will. 3, f. 11, s. 8.]— To 
enable the defendant to get out of prison, where 
he was committed for disobeying an injunction, 
he executed a bond in favour of the plaintiff for 
£100, whose object was to secure obedience to 
the injunction. If be obeyed the injunction, he 
would not be called upon to pay ; but if he dis- 
obeyed it, he was to be liable under the bond. 
He disobeyed it. 

Held — that the payment was conditioned on 
one event. The payment was therefore in the 
nature of liquidated damages and not in the 
nature of a penalty. The procedure of Ord, 14, 
r. 1, was applicable to the recovery of the £100. 
Steickland r. Williams, [1899] 1 Q. B. 382 ; 

(68 L. J. Q. B. 241 ; 80 L. T. 4 ; 15 T. L. E. 

^ 131— C. A. 

37 . Co-defendants— Claim against Defendaifds 
Alternatively — Judgment against One — JEJlection 
—B. 8. C., Ord. 14, r. 5.]— The last words of 
r. 5 of Ord, 14 (semUe, also, of r. 4 of Ord. 13> 
apply only to cases of joint liability, and not to 
cases of alternative liability. 

Therefore, if a claim be made against two 
persons as liable in the alternative (e.g., principal 
and agent), the plaintiff, by signing judgment 
against one, loses his right to recover against the 
other. Where, however, the claim is both joint 
and in the alternative, the plaintiff, after signing 
judgment against one, may still recover against 
the other by establishing joint liability. 

Decision of 0. A. ([1903] 1 K. B. 64 ; 72 
L. J. K, B. 66 ; 51 W. E. 290 ; 87 L. T. 635 ; 
19 T. L. E. 43) affirmed. 

Moeel Beos. V. Eael oe Westmobelahd, 

[1904] A. C. 11 ; 73 L. J. K. B. 93 ; 52 

W, E. 353 ; 89 L. T. 712 ; 20 T. L. E. 38— 

H. L. (E.). 

88. Costs of Application under Ord. 14 — 
Action JRemiited to County Court — Order made 
for “ Costs in Cause ” — Jurisdiction — County 
Courts Act, 1888 (51 & 52 Viet. a. 43), ss. 65 and 
116— .B. 8. C., Ord. 14, r. 9.]— Upon an applica- 
tion for judgment under Ord. 14, in an action of 
contract to recover £22, the defendant obtained 
leave to defend. Upon a subsequent application 
by the plaintiff at chambers, it was ordered that 
the action should be remitted to the county court, 
and that the costs of the application under Ord. 14 
should be “costs in the cause.” 

Held — that there was no jurisdiction to make 
the order as to costs. 

DtTNH r. AEELETOK, [1898] 1 Q. B. 564 ; 67 

[L. J. Q. B, 428 ; 78 L. T. 246 ; 14 T. L. E. 

264— C. A. 
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Summary Judgment on Specially Indorsed Writ 

— Contimed,. 

39. Joint Debtors — Effect of Smimary Judg- 
ment — Judgment under Ord. 14 agaimt 0)ie of \ 
Several Joint Debtors — No Bar to further Pro- j 
eeedings against other Defendants — R. S. O., ‘ 
Ord. 14, r. 5.] — A plaintiff issued a summons for 
judgment under Ord. 14 against three defendants 
alleged to be jointly liable to him; Two of them 
■obtained leave to defend ; but the third did not 
appear on the summons and the plaintiff obtained 
leave to, and did, sign judgment, against him. 

Held— that the plaintiff had not thereby lost 
his right to continue the action against the other 
two defendants. 

Dictum of Lord Davey in Morel Bros. v. 
Westmoreland, ([1904] A. 0. 11 ; 73 L. J. K. B. 
93 ; 2 W. R. 353 ; 89 L. T. 712— H. L., No. 37, 
supra} followed. 

Waltojt & Co. V. Topaktait aitd Others. 

[(1905) 53 W. E. 6.57— C. aI 

40. Leave to Defend — “ Seeurity to the Satis- 
faction of the Master" — Sufficiency of Security 
Appeal.] — In proceedings under Orel. 14, r. 6, 
where a defendant has been granted leave to 
defend upon the terms of giving security to the 
satisfaction of the master, the decision of the latter 
as to the sufficiency of the security given cannot 
be questioned on appeal. 

Hoars & Co. v. Mors head, (1903) 52 w. R. 

[87 ; 89 L. T. 125 ; 19 T. L. R. 632— C. A. 

41. Leave to Sign Judgment — Leave to Defend 
Ments of Case — R. 3. C., Ord. 14.] — Unless 

the Court is satisfied that the defendant has no 
defence, the plaintiff is not entitled to judgment 
under Ord. 14. The merits of the case are not 
to be gone into upon an application under this 
order, and a defence is not to be shut out where 
on the disclosed facts a triable issue arises. 

Jacobs v. Booth’s Distillery Go., (1901) 50 

[W. R. 49 ; 85 L. T. 262— H. L. (E.). 


Money-lender’s Action— Excessive\Bomos — 
Marsh and Unconscionable TransacUon — Ord. 14 
—Money-lenders Act, 1900 (63 & 64 Viet. o. 61), 
s. 1.] — The plaintiff, who was a money-lender, 
lent to the defendant at various times sums of 
money amounting in all to £940, which, with a 
■cash bonus of £100 agreed to be paid to the 
plaintiff, made a debt of £1,040. Upon each 
advance the defendant gave to the plaintiff a 
bonus in the shape of shares in a company. In 
this way the plaintiff received from the defendant 
shares to the value of £1,800, and he "also held 
an undertaking to deliver a number of other 
shares. The defendant brought an action in the 
Chancery Division to have these transactions re- 
opened, and the plaintiff sued in the King’s 
Bench Division to recover the £1,040. Upon an 
application in this latter action for judgment 
under Ord. 14, the defendant alleged that the 
transactions were harsh and unconscionable, and 
that he was entitled to relief under the Money- 
lenders Act, 1900. The Master and judge gave 
the defendant leave to defend upon bringing 
£1,040 into Court. 


Held — that the case was not one for Ord. 14, 
j and that the defendant must have unconditional 
j leave to defend. 

j Dott V. Bohhaed, (1905) 21 T. L. R. 166— C. A. 

I Atid see under Moxey ajn’D Moxey- 

- LBUDERS. 

43. Unconditional Leave to Defend — Calls on 
Shares resisted on the Ground of Deception in 
Prospectus — R. S. C., Ord. 14.]— Where there is 
any question that should be submitted to a jury 
the defendant should have unconditional leave to 
defend. 

Decision of Day, J., at chambers, reversed. 
Trhppaolt Cycle akd Tube MaisHpac- 

rTCEim Co., Ld. V. Sacxders, (1898) 14 
T. L. R. 40— C. A. 

IV. PARTIES. 

(a) Attorney-General, 

44. Alleged Public Wrong — Right of Indi- 
viduals to Sue without Attorney-Genei'al .] — 
Plaintiffs claimed, on behalf of themselves and 
other the burgesses of the borough of Hythe, an 
injunction to restrain the borough council from 
consenting to a Bill for the construction of 
certain tramways within the borough otherwise 
than in accordance with a certain resolution 
passed and confirmed by the council on August 5th 
and August 9th, 1905. 

The preliminary objection was taken by the 
defendant council that, this action involving a 
public and not a private inquiry, the Attorney- 
General should be a party to it. 

Held, following the decision in Evan v. 
Corporation of Avon, (1860) 29 Beav. 144 — that 
the objection was well founded, and that the 
action wms not properly constituted. 

Watsoh V. Hythe Borough Coducil, (1906) 

[70 J. P. 153 ; 22 T. L. R. 245 ; 4 L, G. R. 340 
— Warrington, J. 


45. When Entitled to 21ainta\n an Action .] — 
The Attorney-General sues to protect the rights 
of the whole public, not those of a small portion, 
especially when that portion can themselves 
maintain an action. 

Therefore, where the Attorney-General and a 
district council brought an action to defend 
certain rights, and it was eventually found that 
such rights were parochial and vested in the 
parish council : — 

Held — that the fact that the Attorney- 
General was a party did not get over the 
difficulty caused by the absence of the parish 
council. 

Attorney -Geheral and Spalding Rural 

[District Councils. Garner, [1907] 2 K. B. 

480 ; 76 L. J. K. B. 965 ; 71 J. P. 357 ; 97 L. T, 

486 ; 23 T. L. R. 563 ; 5 L. G. R. 944 — 

Channel!, J. 

(b) Compromise. 

46. Co-plaintiffs — Otw Compromisimg Action 
— Defendants applying to Strihe out Name — Dis- 
cretion tff Court.] — One of several plaintiffs is not 
entitled as of right to have his name struck out 
if he compromises the action. 
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In an action by thi-ee plaintiffs against three 
defendants two of the latter applied to strike out 
the name of one of the plaintiffs, with her con- 
sent, on the ground that a compromise had been 
arrived at between them. The other plaintiffs 
opposed the application, 

Helb — that the Court would refuse to make 
any order. 

In eb Mathews, Oates r. Mooney, [19061 

[2 Ch. 460 ; 74 L, J. Oh. 666 ; 54 W. E. 75 ; 

93 L. T. 168— Eady, J. 

47. Pmcer of Court to hind Absent Persons — 
i? S. C,, Ord. 16, r. 9 a.] — -In an action brought 
on behalf of the holders of bearer bonds of a 
company against the company and the trustees 
for the bondholders, the Court in 1894 sanctioned 
a compromise scheme, and ordered that the 
scheme should be binding on bondholders not 
parties to the proceedings. 


2 Q. B. 321 ; 65 L. J. Q. B. 18 ; 48 W E. 691 ; 73 
L. T. 12 ; 11 T. L. E. 612 ; 8 Asp. M. C 36 ; 14 
E. 575— C. A.) distinguished. 

MoCheane r. Gyles (No. 2), [1902] 1 Ch. 911 ; 
[71 L. J. Ch. 446 ; 60 W, K. 387 ; 86 L. T 
217— Buckley, J 

^49. Adding JDefendayits — Breach of Trust — 
Keoessitg for joining the Bepresentatives of lad 
Swvi'L'ing Trustee, '[ — An action for breach of 
trust was brought against the executors of one of 
two deceased trustees, without making the 
representatives of his co-trustee (who had sur- 
vived him) parties. 

Held — that the action was not properly 
constituted ; and that either the representatives 
of the sm’viving trustee, or new trustees (if 
appointed) must be added as defendants. 

In be Jordan, Hayward r. Hamilton, [1904] 
[1 Ch. 260 ; 73 L. J. Ch. 128 ; 62 W. R. 15U ; 

90 L. T. 223— Byrne, J. 


Held — that the Court had now jurisdiction 
to order bondholders, whose names were un- 
known, to come in within six months or be 
excluded from the benefit of the scheme. 


Decision of C. A. (suh noni, Collitighani v. 
Sloper, [1901] 1 Ch. 769 ; 70 L. J. Ch. 361 : 84 
L. T. 289 ; 49 W. E. 404) reversed. 


Saragossa and Mediterranean Ey. Co, r, 
[COLUNGHAM AND OTHERS, [ 1904] A. C. 169 • 
73 L. J. Ch. 568 ; 62 V7. R. 609 ; 90 L. T. 212 ; 

20 T. L. R. 354— H. L. (E.). 


(c) Joinder of Defendants. 

48. Adding Defendant — Breach of Trust- 
Trustees Jointly and Severally Liable— Action 
brought against One Trustee only — B.ight of 
Defendant to join Co-l'rustee—B.'S. C., 1883, 
Ord. 16, 11.] — Two trustees committed a breach 
of trust, and were under a joint and several 
liability in respect of it. The cesf%% gue tru,.st 
sued only one of the trustees. The other trustee 
W'as dead, and his legal personal representative, 
Mrs. 0., was m Ireland. The trustee who was 
sued asked that Mrs. _C. should be added as a 
defendant to the action. The cestui que tTust 
opposed, and said that he would not himself add 
her as a defendant. 


Held— that Mrs. 0. was not a party “ who 
ought to have been joined or whose presence 
before the Court may he necessaiy in order to 
enable the Couit effectually and completely to 
adjudicate upon and settle all the questions 
involved in the cause or matter” within Ord. 16 
r. 11, and the defendant was not entitled to have 
Mis. C. jomed as a co-defendant ; that, moreover, 
1 . joined as a defendant, and the 

plaintiff^d not make any allegation against her, 
she migflrt ask to be disnoissed the action ; and 
that on the ground that the action was ready to 
be set down for trial the order asked for should 
be refused. 


Y. tTreuc western My. (Jo. r ngge ) 
D. J. Ch. 797 ; 34 W R. 712; 64 L. T 8 
and Montgomery v. Foy, Morgan Co. ( [18 


60 , Conspiracy — Defendants joining Con- 
spiracy at different Dates — Dwinaqes — B. 8. 0. 
(Irelimdf Ord. 16, rr. 4, 6 ; Ord. 18, r. 1.]— An 
action may be j)roperly brought against a number 
of defendants jointly for an illegal conspiracy 
although they joined the conspiracy at different 
dates ; there is in substance only one cause of 
action. 

In such a case the jiuy may assess the dam- 
ages against each defendant separately, taking 
into account the date at which he joined the 
conspiracy ; and, sem hie, a defendant is not 
liable for such damages as resulted from tiie 
conspiracy before he joined it. 

O’Kbebe r. Walsh and Others, [1903] 2 Ir. R. 

[681-C. A. 

_51.^ County Council and Water Company — 
Negligent Escoavation ■ — Separate Causes of 
Actionr-R. 8. C, 1883, Ord. 16, rr. 4, 5, 7.J 
— The plaintiffs claimed damages by reason 
of the defendants having negligently exca- 
vated ^ the subsoil of the street adjoining the 
plaintiff’s premises, and so taken away the 
support thereof, thereby causing a part of the 
premises to subside. The defendants, in their 
statement of defence, denied that the injuries 
complained of were caused by their acts, and 
alleged that the injuries were caused by the 
negligence of a water company in having their 
water mam insufficiently stopped. The plain- 
tiffs thereupon applied to add the water company 
I as defendants in the action. 

Held — ^that the causes of action against the 
defendants and the water company were sepa- 
rate and distinct, and that therefore the water 
company could not be added as defendants. 

Thompson r. London Oohnty Cohnoil, [1899] 

[1 Q. B. 840 ; 68 L. J. Q. B. 625 ; 47 W. E; 

483 ; 80 L. T. 512—0, A. 

62 . Similar Slanders — Conspiracy— Indepen- 
dent Causes of Action— R. 8. C., Ord. 16, r. 4 ; 
Ord. 18, r. 1.] — ^The plaintiff, who was employed 
by one of the defendants to act m a play at a 
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parties — Continued. 

theatre of which the other defendant was the 
lessee, sued the defendants m the same action 
for a similar slander spoken by each defendant at 
different times, but arising out of the same 
matter, and also for conspiracy wrongfully to 
dismiss him from his employment. 

Held — that the claims against the two 
defendants could not be joined in one action, 
because the slanders were quite independent 
slanders and were spoken at different times, and 
the claim for conspiracy had nothing to do with 
the slanders which were quite independent. 

Pope r. Hawtrey aitd Another, (1901) 85 
[L. T. 263 ; 17 T. L. E. 717— C. A. 

(d) Joinder of Plaintiffs. 

63. Hefusal to join as Plalrdiff — Joint Promisee 
— Joined as JDefendant — R. S. C., Ord. 16, rr. 2. 
11.] — A ]oint promisee, to whom an indemnity 
against costs had been offered, refused to join as 
plaintiff in an action brought by his co-promisee 
to enforce their ]oint rights. 

Held — ^ that he might be joined as a defen- 
dant. 

Cullen v. Knowles, [1898] 2 Q. B. 380 ; 67 
[L. J. Q. B, 821 — Bigham, J. 

64. “Same Transaction" — Separate Causes of 
Action — R. S. (7., Ord. 16, r. 1.] — In an action 
against the du’ectors of a limited company and 
the company, the plaintiff claimed damages 
against the directors for fraudulently inducing 
him to buy shares in the company and m his 
particulars of their alleged fraud he stated that 
they had wrongfully declared and paid an in- 
terim dividend which was not paid out of the 
profits of the company. He also claimed on 
behalf of himself and the other shaieholders of 
the company a declaration that such declaration 
of the interim dividend was ultra vires and 
illegal, and ;|udgment against the directors for 
repayment of such moneys to the company. 

Held — that these two causes of action did not 
arise “ out of the same transaction or series of 
transactions” within the meaning of Ord. 16, 
r. 1 ; and that therefore they could not be joined 
in one action. 

Stroud v. Lawson, [1898] 2 Q. B. 44 ; 67 L J. 

[(Q. B.) 718 ; 78 L. T. 729 ; 14 T. L. R. 421 ; 

46 W. R. 626— C. A. 

65. “Same Transaction" — Comm.on Cause of 
Actum — R. S. <7., Ord. 16, r. 1.] — The expression 
“the same transaction” in E. S. 0., Ord. 16, r. 1, 
does not necessarily imply a transaction taking 
place between two parties ; and where different 
persons have causes of action arising out of the 
same transaction against the same defendants, 
they may be joined as co-plamtiffs. 

Drinoqbier V. Wood, [1899] 1 Oh. 393 ; 68 

[L. J. Oh. 181 ; 47 W. E. 252 ; 79 L. T. 548 ; 

16 T. L. R. 18 ; 6 Manson, 76 — Byrne, J. 

66. Same Transaction — Common Question 
of Fact or Law — R. S. C, Ord. 16, r. 1.] — 
E, S. 0., Ord. 16, r. 1, in its present form 


is not intended to allow any number of different 
plaintiffs to join in one action any number of 
separate and different causes of action, but it is 
intended merely to effect a modification of the 
old rule, by which a limited liberty of joining 
plaintiffs with separate causes of action should 
be conferred. By the Emitation it is necessary 
that the right to relief aUeged to exist in each 
plaintiff should be m respect of or arise out of 
the same transaction, and also that there should 
be a common question of fact or law in order 
that the case may be within the rule. Where 
the action arose out of the publication by the 
defendants of a aeries of books bearing the title 
“ The Oxford and Cambridge Publications,” or 
“ The Oxford and Cambridge Edition,” and 
otherwise bearing the name of “Oxford and 
Cambridge,” and the user of those titles in such 
a manner as to induce belief that the books or 
publications of the defendants were publications 
of the Universities of Oxford and Cambridge, or 
emanated from the presses of those universities * — ■ 

Held — ^that the action arose out of one tran- 
saction, or series of transactions, and that there 
was a common question of law or fact, and that 
the plaintiffs were entitled to ]om in one action, 

Stroud V. Lawson ([1898] 2 Q. B. 44 ; 67 L. J 
Q. B. 718 ; 46 W. E. 626 ; 78 L. T. 729— C A., 
No. 64, supra) followed. 

Oxford and Cambridge (Universities of) 

[v. George Gill & Sons, [1899] l Oh. 65 ; 

68 L. J. Oh. 34 ; 47 W. R. 248 ; 79 L. T. 338 ; 

15 T. L. R. 21 — StirEng,. J. 

57. Trade Union — Watching or Besetting — 
Lnterlocutory Injunction — Compiracy and Pro- 
teetion of Property Act^ 1875 (38 & 39 Vict. 
c. 86), s. 7 — Joinder of Parties — Joint Cause 
of Action — R. S. C., 1883, Ord. 16, r. 1.] — 
The eight defendants, who were officials of 
various trade unions, met men who had been 
brought over by the plaintiffs under contracts 
from Ireland to replace workmen on strike, at 
the railway station of their destination, and 
persuaded many of them to leave the place or to 
refuse to work for the plaintiffs. The seven 
plaintiffs were several master budders and 
members of a master builders’ association. 

Held — (1) that the action was properly con- 
stituted, since the seven plaintiffs were suing 
the eight defendants on one and the same senes 
of transactions, and there was a common question 
of fact, as weE as law, to determine a question of 
combination ; (2) that the acts complained of in 
two out of the eight cases were a “ watching or 
besetting ” within the meaning of sect. 7 of the 
Conspiracy and Protection of Property Act, 1876 ; 
and an injunction was granted in those two cases 
accordingly. 

Sadler V. Great Western Ry. Co. ([1896) A. 0. 
450 ; 66 L. J. Oh. 462 ; 45 W. R. 61 ; 74 L. T. ^ 
561 — H. L. (E.) ) distinguished. * 

Charnochv. Court ([1899] 2 Ch. 35 ; 68 L. J, 
’Oh. 660 ; 63 J. P. 466 ; 47 W. R. 633 ; 80 L. T„ 
564) followed. See Torts, No 61. 

Stroud V. Lawson ([1898] 2 Q. B. 44 ; 67 
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L. J. Q. B. 718 ; 46 W. R. G26 ; 78 L. T. 729, 
0. A., No. 64, mprci) applied. 

WAliTBES V. Green, [1899] 2 Ch. 696 ; 68 

[L. J. Ch. 730 ; 63 J. P. 742; 48 W. E. 23 ; 81 
L. T. 161 ; 16 T. L. R. 532— Stirling, J. 

(e) Married Woinaii. 

68. Receive.)' — Cods “ Pmjahle out of Married 
Woman's Separate Estate, Imt not othei'toise"— 
EquitaMe EscecKtion — Jud,icature Aet, 1873 
(86 & 37 Viet. G. 66), s. 26, snh-s, 8.] — ^A married 
woman, in an action unsuccessfully brought by 
her, was condemned in costs to be taxed and paid 
to the defendants “ out of the plaintiff’s separate 
estate, but not otherwise ” The only separate 
estate to which the plaintiff was entitled was a 
reversionaiy share in some property left to her 
by her sister’s will. The share having come into 
possession, Kekewich, J., on the apphcation of 
the defendants, and before the certificate of the 
defendants’ costs had been issued, appointed a 
receiver of the plaintiff’s share. 

Held — ^ that apart from the Judicature Act, 
1873, 8. 26, there was jui'isdiction in the Court 
to appoint a receiver of the married woman’s 
separate estate for the protection of the fund out 
of which the costs were directed to be paid. 

Kearns v. iea/ ( (1864). 1 H. & M. 681 ; 12 
■W. R. 462 ; 10 L. T. 185) followed. 

Cummins v. Perkins, [1899] 1 Oh. 16; 68 

[L, J. Ch. 57 ; 47 W. R. 214 ; 79 L. T. 456 ; 

15 T. L. R. 76—0. A. 

(£) Pauper. 

69. Appeal — Respondeni to — Opinion of Coun- 
sel — JR. 3, 0., Ord. 16, rr. 23, 24.] — A respondent 
to an appeal need not produce an opinion of 
counsel in order to obtain leave to appear ^n 
formet paupens: an affidavit of poverty is 
sufficient. 

Handforp r. Geo. Clarke, Lp., [1907] 1 

[K. B, 181 ; 76 L. J. K, B. 76 ; 96 L. T. 175— 

0. A. 

60. Assignment of Solicitor- — Official Solicitor 
— R. S, C., Ord. 16, ?*. 26.] — Though a judge has 
jurisdiction, under Ord, 16, r. 26, to order the 
official solicitor to take up the case of a pauper 
plaintiff or defendant, he ought not to do so 
except under very special circumstances, and 
when a pauper applies for leave to sue or defend 
an action in forma pauperis, he should put 
forward the name of some solicitor other than ' 
the official solicitor, whom he suggests as a 
proper person to be appointed ; and then the 
judge or master will have to consider whether 
the person so suggested shall be assigned to act 
as solicitor for the pauper. 

Mopteib V. Mitchell, [1901] l Q. B. 696 ; 70 
' [L. J. K.JB. 401 ; 49 W. E. 274 ; 84 L. T. 187 ; 

17 T. L. R. 258—0. A. 

. (g) Hepresentation. 

61, Rankruptcy of Plaintiff- — Plaintiff suing 
Zr ^imself and other Creditors — Application to 


Dismiss Action — Representatire Capacity " — 
R. S C., Ord. 17, r. 1 J — A plaintiff on behalf of 
himself and all other creditors of B. brought an 
action against B. and B.’s wife for an order 
setting aside a settlement of property made by 
B. in favour of his wife. Upon the plaintiff 
being adjudicated bankrupt : 

Held — that the action must he dismissed 
unless the official receiver intervened within a 
specified time. The plaintiff ceased to be a 
creditor when his assets vested by operation of 
law in Ills trustee, and could therefore no longer 
sue as a creditor, nor was he trustee of the right 
of action. 

Held, further, that the fact that an in- 
3 unctioii bad been granted and a receiver ap- 
pointed in the action made no difference. 

Wolff v. Van Boolen, [1906] 94 L. T. 602 — 

[Kekewich, J. 

62. Guardian ad litem — Practice — Appear- 
ance in Person .'] — A guardian of infants ad litem 
cannot appear in person on behalf of the infants. 

In re Berry, [1903] W. N. 125 — Kekewich, J. 

63. Persons liamng same Interest in Cause or 
Matter — Market Rights — Attoi'ney- General — 
R 3. a, 1883, Ord. 16, rr, 1, 9.]— The 
original right to Covent Garden Market was 
coifferred by letters patent to the Earl of 
Bedford a great many years ago, and was the 
subject of the Covent Garden Improvement Act, 
1828, which recognised and specified various 
classes of permanent stands of the market under 
the different heads of “ Casual Cart Stands,” 
“Yearly Cart Stands,” and “Yearly Pitching 
Stands,” and by its enactments conferred on 
“ the growers of fruit, flowers, vegetables, roots, 
and herbs ” rights of priority in the occupation 
of the stands for the purposes of iheir business 
and at certain rates scheduled in the Act. The 
plaintiffs alleged that the defendant, the present 
Duke of Beefford,- refused to give the plaintiffs 
and other “ growers ” the privileges of the occu- 
pation of the various classes of stands to which 
they had right under the statute, and that when 
they got such occupation the rates charged 
exceeded those allowed by the statute. The 
plaintiffs claimed a declaration as to the true 
construction of the statute, an injunction to 
restrain the infringement of their alleged statu- 
tory rights, and an account of. overcharges. The 
Duke applied to set aside the writ. 

Held — that the plaintiffs had aU “ the same 
interest” in the cause or .matter or in each of 
the different matters which were the subject of 
the action within Ord. 16, r. 9, and that that 
rule is not restricted to persons having or claim- 
ing some beneficial proprietary right, and that 
the Attorney-General need not he made a party 
to the proceedings. 

Temperton v. Russell ([1893] 1 Q. B. 435 ; 62 
L J. Q. B. 300 ; 67 J. P 518 ; 41 W. R. 321 ; 68 
L. T. 425 ; 9 T. L. E. 304— G. A.) observed upon. 

Decision of 0. A. ( [1899] 1 Ch. 494 ; 68 L. J. 
Ch. 289 ; 47 W. R. 385 ; 80 L. T. 332 ; 15 
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T. L. E. 202) affirmed (Earl of Halsbmy, L.O., 
and Lord Brampton dissenting). 

Bedford (Ddke of) v Ellis [1901] A. 0. 1 ; 

[70 L. J. Oh. 102 , 83 L. T. 686 ; 17 T. L. E. 

139— H. L. (E.). 

64. Unborn Children — Trustees — JR. 8 C, 
Ori. 16, r. 32 (a).] — Upon a summons to deter- 
mine the constiTiction of a settlement, unborn 
children who take an interest under it are 
sufficiently represented by the trustees. 

The Court cannot appoint a person to repre- 
sent a class of which there is no member in 
existence. 

In EE Whitino, Whitino v. de Kutzen, 
[1906] 1 Oh. 96— Byrne, J. 

(h) Substituting Plaintiff. 

65. Action in Name of Wrong Plaintiff — BonS,- 
fi'dLQ Jilistahe — Others buistituted as Plaintiff's — 
B. 8. C., Ord. 16, rr. 2, 11.] — The plaintiff 
commenced an action against the defendants, 
and a question arose whether the plaintiff had 
made an absolute assignment of his claim 
against the defendants, or only an assignment 
by way of charge only, and on the decision of 
that point depended the plaintiff’s right to taring 
an action. Wright, J., took one view of the 
case, and the Court of Appeal took another, viz , 
that there had been an absolute assignment of 
the debt within sect. 25, sub-sect. 6, of the 
Judicature Act, 1873, to Lloyds Bank. The 
plaintiff thereupon applied for an order for the 
substitution of Lloyd’s Bank as plaintiffs. 

Held — that the plaintiff had made a bond fide 
mistake in commencing the action in his own 
name, and that let in the jurisdiction of the 
Court under Ord. 16, r. 2, to order the substitu- 
tion of Lloyd’s Bank as plaintiffs. 

Hughes v. Pump House Hotel Co. (No. 2), 

[1902] 2 K. B. 485 ; 71 L J. K. B. 803 ; 50 
W. R. 677 ; 87 L. T. 359— C. A. 

66. Change or Transmiss}on of Interest —Death 
of Sole Plaintiff, a Tenant for Life, in Action to 
Becoter Land -Non-Substitution of Tenant in 
Tail in Bemainder — B. 8. C., Ord. 17, r. 4 ] — The 
plaintiff, as tenant for life under an indenture of 
marriage settlement, executed on the occasion 
of his marriage in 1869, sued, in an action of 
ejectment on the title to recover lands in the 
county of Mayo. Dunng the pendency of the 
suit, he died in the year 1895. His eldest son, 
as tenant in tail in remainder under the settle- 
ment, now applied to be substituted as plaintiff 
in the action. 

Held — that the apphcant did not represent 
the interest of the plaintiff in the action ; that 
there was no change or transmission of the 
interest of the plaintiff to the applicant ; and 
that the application must be refused. 

Eereall V. Curran, [1899] 2 Ir, R. 470 — Q. B. 


(i) Third Party Procedure. 

67. Chaiier-party — Indemnity — Different 
Question ans-mg between Sets of Parties — JR 8. G., 
Ord. 16, r. 48 ] — A charter-party provided 
that the shipowner should keep the charterers 
indemnified to the same extent as the shipowner 
would be indemnified by the Protection and 
Indemnity Club, in which the ship was entered, 
against claims and risks covered by such 
; Indemnity Club. Such claims and risks in- 
cluded damage to goods and loss consequent on 
seizure The vessel was seized, as trading with 
an enemy, and claims were made against the 
charterers by the owners of goods on board. 

Held — that the defendants were not entitled 
to have the shipowners joined as third parties as 
questions might arise under the rules of the club 
as between the defendants ami the shipowners, 
which, owing to many considerations, would be 
quite different from the questions which might 
arise between the plaintiffs and the defendants 
in the action. 

Dunn r. Donald Currie k Co., (1901) 6 Com. 

[Cas. 118— Bigham, J. 

68 Contract of Indemnity — Policy of Be- 
insurance — B 8. C, Ord. 16, r. 48 ]— A contract 
of re-insurance is not a contract of “indemnity” 
within the meaning of Ord. 16, r. 48. 

Therefore, an underwiiter, sued on a policy of . 
manne insurance, cannot bring in as a third 
party another underwriter who has re-insured 
the same risk. 

Nelson Empress Assurance Corporation, 

[Ld , Faber, third party, [1905] 2 KB, 

281 ; 74 L. J. K. B. 699 ; 63 W. R. 648-; 93 

L. T. 62 ; 21 T. L. R. 555 ; 10 Com. Cas. 237; 

10 Asp. M. C. 68— C. A. 

69. Countei'-Clam. — Plaintiff bringing m a, 
Third Paity — Jurisdiction — B. 8. C., Ord 16, 
r. 48.] — There is jurisdiction to allow a plaintiff, 
against whom a counter-claim has been brought, 
to bring in a thud party for contribution or 
indemnity, under the rules relating to third- 
party procedure. 

Levi v. Anglo-Continental Gold Reefs of 

[Rhodesia, Ld., [1902] 2 KB. 481 ; 71 

L. J. K B. 789 ; 60 W. R. 626 ; 86 L T. 857 ; 

18 T. L. R. 720— C. A. 

70, Bight of A'ppeal by Third Party — B. 8. C., 
Ord. 16, rr. 48, 62, 63, 66.] — In an action by 
cargo owners against two sets of defendants, 
ownei's respectively of a barge and a tpg, the tug 
owners served an indemnity notice on their 
co-defendants. 

The plaintiffs recovered only against the tug 
owneis, who, however, obtained their indemnity 
against the barge owners. The latter sought to 
appeal in respect of the plaintiff’s judgment 
against the tug owners, the latter having entered 
and abandoned an appeal. 

TTet.d — that they could not do so, for they 
were not parties to the judgment , further, not 
having paid the judgment debt, they were not 
subrogated to the tug owner’s rights, and, even 
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if subrogated, they could not avail themselves of 
an abandoned appeal ; and, lastly, no order had 
been made under Ord. 16, r. 63, as to the extent 
to which they were to be bound by the judgment 
against their co-defendants. 

‘The MilwALL, [1906] P. 166 ; 74 L. J. P. 61 ; 

[53 W. E. 471 ; 93 L. T. 426, 429 ; 21 T.L.E. 

346 ; 10 Asp. M. C. 110, 113-C. A. 

71 . Service out of Jurisdiction — Judicature 
Act, 1873 (36 & 37 Vict. c. 66), s. 24, suh-s. 3— 
R. S. a, Ord. 11, rr. (1) {g), 2, Ord. 16, 
rr, 11, 48.] — The whole thirAparty procedure is 
the creation of the Judicature Act, 1873, s 24, 
sub-s. 3, and that Act treats the third-party 
procedure as analogous to a cause instituted by 
the defendant as plaintiff against a third party. 
As the rules stand, the service of a third-party 
notice out of the jurisdiction can only be pro- 
perly sanctioned when the subject-matter of the 
claim of the defendant — not of the plaintiff — ■ 
covered by the third-party notice, is of such a 
character that, if the claim had been the subject 
of an independent action commenced by writ in 
the ordinary way, an order for service out of the 
jurisdiction could properly have been made in 
accordance with the provisions of Ord. 11, r. 1. 
An action for contiibution not being mentioned 
m Ord. 11, r. 1, no thiid-party notice for contri- 
bution from a single peison can be served out of 
the jurisdiction. 

MoCheane V. Gtles, [1902] 1 Ch. 287 ; 71 

[L, J. Ch. 183 , 60 W. K. 376 ; 86 L. T. 1— 

C. A. 

V. JOINDEE OF CAUSES OF ACTIOIT. 

72 . Action to Recover Possession of Zand — 
Zeave of Court or Judge — Waiver — Irregularity 
—R. S. a, Ord. 18, r. 2 ; Ord. 70, rr. 1, 2.]— The 
joinder m one action of other claims with a claim 
for recovery of possession of land without leave 
having been obtained under Ord. 18, r. 2, is an 
irregularity which maybe waived under Ord. 70. 

Even if it be not waived, leave may be 
obtained to join the causes of action after the 
writ in the action has been issued. 

Llotd u. Great Western and Metropolitan 

[Dairies, Ld., [1907] 2 K, B. 727 ; 76 

L. J. K. JB. 924; 97 L. T. 384; 23 T. L. li. 

570—0. A. 

73 . Several defendants — Joint and several 
Torts — Claim for Damages — R. S. O., Ord. 16, rr. 
4, h~^Ord. 18, r. 1.] — In an action against several 
defendants claiming damages for a joint tort the 
plaintiff cannot join a claim for another tort 
committed by some only of the defendants, 
although both causes of action may have arisen 
out of the same transaction. 

Gower Couldridge, [1898] l Q. B. 348 ; 67 

[L, J. Q. B. 261 ; 77 L. T. 707 ; 14 T. L. E. 

» ' 166 ; 46 W. E. 214—0. A. 

VI, PAYMENT INTO COUET. 

(a) Acceptance. 

74 . Costs-^Money paid into Court in satisfac- 
tion iefore Defence ■ — Acceptance within four 


days — Action without pileadings — Short 
cause — R. 8. C., Ord. 22, r. 7.] — When, 
upon an application for leave to sign judgment 
under Ord. 14, an order is made that the action 
shall be tried as a short cause without pleadings, 
and the defendant subsequently pays money into 
Court which the plaintiff accepts in satisfaction 
of the whole of his claim, the provisions of 
Ord. 22, r. 7, apply, and the plaintiff is entitled 
to his costs under that rule. 

Lomer r. Waters, [1898] 2 Q. B. 326; 67 
[L. J. Q. B. 663 , 79 L. T. 81—0. A. 

76 . Costs — Plea of Tender before Action 
brought — Payment into Court of Amount Ten- 
dered with further sum — Recovery in the Action of 
Dxcessabove Tender — Severable Items — Ord. 22.] 
— Where the defendant pleads tender before 
action brought, and lodges the amount tendered 
in Court, and also pleads payment into Court of a 
further sum, in addition to the amount lodged 
under the plea of tender, m full discharge of the 
plaintiff’s claim, the plaintiff, on drawing the 
two sums out of Court in satisfaction of Ins claim, 
has “recovered in the action” only the excess 
above the tender, where the defendant’s tender 
was made in respect of specific items in the 
claim severable in themselves, and is only 
entitled to costs accordingly. 

James v. Vane (ZorJ) ((I860) 2 E. & E.883 ; 
29 L. J. Q. B. 169 ; 6 Jur. (n.S.) 731 ; 8 W. E. 
446) followed. 

Scott’s Standard Pneumatic Tyre Co. r. 
[The Northern Whbbleries Cyolb Manu- 
facturing Co., [1892] 2 Ir. E. 34— Q. B. 

(b) Admitting Liability, 

76 . Amount not to be mentioned to Jury — 
Ord. 22, r. 22,] — Where money is paid into 
Court with an admission of liability, the amount 
ought not to be mentioned to the jury. 

Jacques v. South Essex Waterworks Co., 

[(1904) 20 T. L. E. 663 — Lord Alverstone, O.J. 

77 . Zump Sum — Liability admitted as to part 
of Claim, and denied as to Remainder — Plaintiff 
Successful on same Issues — Issues not going to the 
lohole cause of Action — Costs — R. S. D., Ord, 22, 
rr. 1, 6.] — The plaintiff claimed from his 
employers three months’ fuU pay and nine 
months’ half - pay upon his dismissal. The 
employers admitted liability for three months’ 
fall pay and six months’ half -pay. They paid a 
sura of money into Coui't, and denied further 
liability. On appeal from a verdict and judg- 
ment in favour of the plaintiff the Court of 
Appeal decided in his favour upon the issue of 
nine (as against six) months’ half -pay ; but upon 
another point (the date at which a valid notice 
to quit was given) they decided against him, and 
held that he was entitled to less than the sum 
paid into Court, 

Held — that the defendants, though entitled 
to the general costs of the action, must pay the 
costs of the issue decided against them, although 
it did not go to the whole cause of action. 

Wagstnffe v. Bentley ([1902] 1 E, B 124 ; 
71 L. J. K. B. 66 ; 85 L, T. 744— C.|A., No. 83, 
infrcf) applied. 
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Semble, a defendant cannot, as a defence, rely 
upon payment into Com’t of a lump unappor- 
tioned sum coupled with a denial of liability as 
to part of the claim. 

Hubback r. Bbitish Noeth Bobneo Co., 

[1904] 2 K. B. 473 ; 73 L. J. K. B. 664 ; 58 
W. R. 70 , 91 L. T. 672— C. A. 

78. Sulstantial Counter-claim — Money 
ordered to he retained in Court — It. S C. 
(Ireland), Ord 22,?*. 6.] — Defendants, sued for 
£320 balance of freight by plaintiffs resident out 
of the jurisdiction, but who had given security 
for costs, admitted liabihty and paid the money 
into Court. They counter-claimed for £860 in 
respect of damage to the particular cargo. 

Held — that the money should be retained in 
Couit until the counter-claim was disposed of. 

Fabbe & Co. V. Hall & Co., [1905] 2 Ir. R, 132 

[— K. B. D. 

(c) Denying Liability, 

79. Oi'der for Particulars of the Items 
Malting up the Sum — Discretion of Court .'] — 
Underwriters brought an action against a firm of 
shipowners and other persons alleging that for 
a series of yearn manipulated accounts had been 
made up and laid before average adjusters, m 
consequence of which the underwriteis had paid 
sums largely in excess of the amounts actually 
expended in repairing the vessels insured by 
them. 

The defendant firm pleaded that they had 
only recently discovered that excessive amounts 
had been claimed, and that they had placed aU 
their books, &c., at the underwriters’ disposal ; 
they also brought into Court a sum of £1,600 
with a denial of liabihty. 

Held— that the nature of the contract 
imposed upon the defendants the duty of full 
disclosure ; that they must have based then- 
figures upon entries in the documents ; and 
that the Cour-t, in its discretion, would order 
them to give the best particulars they could of 
the admitted overcharges making up the £1,600 

Boulton- and Others r. Houldbb Beos. & Co. 

[AHD Others, (1903) 19 T. L. R. 635 , 9 Com. 

Cas. 75 — C. A. 

80. Price of Peace — Admission — Counter- 
claim — Injumction — Damages — B. S. U., 
1883, Ord. 22, rr. 1, 6, 7.] — The object of 
payment into Court, where all liability is 
denied, is to enable a defendant to deny a 
plaintiff’s right to sue, yet to offer a sum as 
the price of peace and for the prevention of 
future litigation. Such an offer is not an admis- 
sion of the plaintiff’s title, and cannot be con- 
verted into such by the plaintiff accepting the 
sum paid in. 

If the entire claim or cause of action is satis- 
fied by payment into Court, it would seem that 
the proceedings are not available for a plea of 
a, but if either party were to attempt 
to reopen the matter, the appropriate defence 
of the other would be an apphcation to the Court 


to stay proceedings either under r, 6 of Ord. 22, 
or as an abuse of the process of the Court. 

Decision of Stirhng, J. ([1899] 2 Ch, 93 ; 68 
L. J. Ch. 508 ; 47 W. R. 489 ; 80 L. T. 697) 
affh-med. 

Coots r Ford, [1899] 2_Ch. 93 : 68 L. J. Ch. 

[508 , 47 W. R. 548 ; 80 L, T, 697 ; 15 T, L. R. 

379— G. A. 

81. Separate Defences — Payment into Court hy 
One Defendant — Megligence — Employment if 
Contractor — Contractor's Negligence— Obligation 
of District Council — Verdict far less than Sum 
paid in — fbsfA] — A district council employed a 
contiactor to make up a road, which was being 
used by the public, under sect. 150 of the Pubhc 
Health Act, 1875, In the course of the work the 
contractor negligently left a heap of earth un- 
fenced and unlighted on the road, over which 
one of the public, while passing along the road 
at night, fell and was injured. In an action 
against the district council and the coutractor to 
recover damages for the personal injuries so 
sustained : — 

Held — that as the work which the contiactor 
was employed to do would, unless precautions 
were taken, cause danger to the public passing 
along the load, an obligation was thrown upon 
the district council to see that the necessary 
precautions wei*e taken, and they were, therefore, 
liable for the negligence of their contractor in 
not taking proper precautions, such negligence 
not being merely a casual or coUateral act of 
negligence. 

The defendants delivered separate defences, 
both denying liability. The coutractor, with a 
denial of liability, paid £75 into Court. The 
district council did not pay money into Court, 
but pleaded that their co-defeudant, while deny- 
ing hability, had paid £75 into Court, and that 
sum was sufficient to satisfy the plaintiff’s claim. 
The jury found a verdict for the plaintiff for £50. 

Held— that as the district council had not 
paid money into Couit, the plaintiff was entitled 
to judgment against them ; but as the £50 had 
been recoveied fiom their co-defeudant, the 
judgment must be limited to costs. 

Judgment of Biuce, J. ([1898] 2 Q. B. 212 ; 
67 L. J. Q. B. 764 ; 62 J P. 582 , 78 L, T. 748 ; 
14 T. L. B. 477) affirmed. 

Penny u. Wimbledon Urban Distbict Coun- 

[GIL, [1899] 2 Q. B. 72 ; 68 L. J. Q. B 704 ; 

63 J. P. 406 ; 47 W. R. 666 ; 80 L. T. 615 ; 

16 T. L. R. 348— C. A. 

82. Verdict for Amount Paid in — Costs of 
Issues— R. S. C., Ord. 65, ?•. 1 ]— In a running 
down action the plaintiff recovered £50. The 

, defendants had paid that sum into Court, deny- 
ing liability ; and in their defence had denied 
negligence. 

Held — that the defendants mua^, pay to the 
plaintiff his cost of the issue as to negligence. 

Powell V. Vicars, Sons and Maitim, Ld. (No. 
85, infra) followed, 

Fitz(4eeald Thomas Tilling, Ld., (1907) 
[96 L, T.718— 0. A. 
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83. Yerilctfor a Less Aimunt than that paid, 
in — Costs of issnes found in Plaintiff's Fmour — 
€rd. 22, rr. 1, 6.] — The plamtifPs brought an 
action founded on the negligence of the defen- 
dants. The defence denied any negligence, 
alleged contributory negligence, and, alterna- 
tively, the defendants, while denying liability, 
"brought into Court £80 as sufficient to cover any 
claim of the plaintiffs The plaintiffs did not 
tahe that sum out of Court in satisfaction, and 
the trial resulted in a verdict for the plaintiffs 
for £36. Judgment was entered for the defen- 
dants with costs. 

Held — that the plaintiffs were entitled to 
have the costs incurred with relation to the 
issues of negligence and contributory negligence 
taxed in their favour. 

"Wagstafeb V. Bentley, [1902] 1 K. B. 124 ; 

[71 L. J. K. B. 65 , 85 L. T. 744— C. A. 

84. Verdict for Amount less than that paid m — 
Costs of Issues on lohwh Plaintiff succeeded — 
Costs before Payment into Court 1 — The plaintiff 
brought an action for damages for trespass and 
wrongful conversion of the plaintiff’s goods, 
chattels and household furniture. The proceed- 
ings arose out of a wrongful distress Lincoln 
was the bailiff and Furnace and Wickman were 
his men. While denying liability, Lincoln, on 
behalf of himself and Furnace and Wickman, paid 
into Court the sum of £5, and said that that sum 
was sufficient to satisfy the plaintiff’s claim against 
the three. Furnace and Wickman also each paid 
into Court the sum of 5s. on hi? own account 
personally. The jury found in favour of Wick- 
man, but for the plaintiff against Furnace and 
assessed the damages against him at one far- 
thing. They also found for the plaintiff against 
Lincoln, and assessed the damages against him 
at £6. 

Held — that Wickman was entitled to judg- 
ment against the plaintiff, with costs ; that, as 
against Lincoln and Furnace, the plaintiff was 
entitled to the costs of action up to the time of 
the payment into Court by them ; that from 
that time the defendants were to have the 
costs of the action, but the costs of the 
issues raised by Lincoln and Furnace found 
against them the plaintiff was entitled to, and 
that the Master was to deal with those issues on 
taxation. 

Wheeler v. United Telephone Co, ((1884) 13 
Q. B. D. 597 ; 63 L. J. Q. B. 466 ; 33 W. E. 295 ; 
60 L. T. 749 — C. A.) and Wagstaffe v. Pentley 
([1902) 1 K. B. 124 ; 71 L. J. K. B. 55 ; 85 L. T. 
744— C. A., supra) followed. 

Eidout V. Geeen and Othees (1902) 87 L. T. 

[679 ; 18 T. L. E. 709- Bruce, J. 

85. V&rdict for a Less Amount than thM paid 
in — Costs of issues on which Plaintiff Succeeded 
— Payment out of Money in CouH—^J)iscretion — 
Jt. S. C., Ord. 22, r. 6 (c).] — Where the defen- 
dant with a denial of liability pays money into 
Court as sufficient to satisfy the plaintiff’s claim, 
and the plaintiff does not take the money out 
in satisfactidn, but proceeds with the action 


and recovers a sum not exceeding the amount so 
paid in, the plaintiff is entitled to the costs of 
the action up to the time of the payment into 
Court, and to the subsequent costs of the issues 
on which he has succeeded, and the defendant is 
entitled to the general costs of the action after 
the time of payment in. 

In such a case ymnut facie so much of the 
money in Court as will satisfy the plaintiff’s 
claim ought to be paid out to him, but he is not 
entitled as of right to an order of payment out, 
and the judge has a discretion in a proper case 
and upon proper evidence to order the money to 
remain in Court. 

"Where, therefore, judgment was entered for 
the plaintiff for the costs of the action up to the 
time of payment into Court, and for the subse- 
quent costs of the issues on which he had suc- 
ceeded, and for the defendants for the general 
costs of the action after the payment into Court, 
the costs to be set off against each other, the 
mere suggestion by the defendants that when the 
costs were taxed and set off against each other 
a sum might be found to be due to them in 
respect thereof was held not enough to justify an 
orcier that the money should remain in Court 
until further order. 

Powell v. Viokbes, Sons, and Maxim, Ld,, 

[1907] 1 K. B. 71 ; 76 L. J. K. B. 122 ; 95 L. T. 

774 ; 23 T. L. E. 78— C. A. 

(d) Generally. 

86. Pact of Payment in Communicated to the 
Jury — R. S. (2, Ord. 22, r. 22.] — In opening the 
plaintiff’s ease the plaintiff’s counsel mentioned 
the fact that payment into Court had been made 
by the defendant. On objection being taken, the 
Chief Justice remarked that in his opinion Orff 22, 
r. 22 was a very foolish one and worked very 
inconveniently, and then suggested that the 
actual amount paid in should be stated, which 
was done and the hearing of the case thereupon 
continued. 

Klamboeowski V. Cooke (1898) 14 T. L. E. 88 — 
[Lord Eussell, C. J. 

87. New Trial — Money paid into Court hy 
Defendant pending his Application — Order that 
such be paid out to /ti.w.J— The Court having 
grajited the defendant’s application for a new 
trial, ordered that money, paid by him into a 
bank pending the application, should be paid 
out to him, although the plaintiff was instituting 
an appeal to the House of Lords from the order 
directing a new trial. 

Seaton v. BdenanS, (1900) 15 T. L. E. 342 — 

[C. A. 

[This case is here noted on a point of practice 
only, which does not seem to be affected by the 
subsequent decision of the House of Lords on the 
merits. See Instjeanoe, No, 27.] 

88 . Separate causes of Action — Particulars of 
cause of Action in respect of which Money paid in 
— E. S. C; Ord. 22, rr. 1, 2, 6.] — ^The plaintiffs, 
who were shipowners, claimed against the defen- 
dants who were the charterers of one of the plain- 
tiff’s ships — (1). the balance of freight imder the 
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charterparty ; (2) a sum alleged to have been 
OYerpaid to the defendants’ steYedores, who were 
employed by the plaintiffs at the port of loading 
in puisuance of the charterparty upon the faith 
that they charged no more than other steYedores 
of good standing at those ports ; and (3) damages 
for demurrage. The defendants, while denying 
liability, brought into Court £250 as sufficient 
to satisfy the plaintiffs’ claim. The plaintiffs 
applied for an Older for particulai's of the pay- 
ment into Court. 

Held — that, as the three claims were in 
respect of separate causes of action, the plaintiffs 
were entitled to particulais stating how much 
was paid into Court in respect of each head of 
claim. 

The James Tucker Steamship Co., Ld v. 

[Lamport and Holt, (1906) 23 T. L. E. 10— 

0. A. 

89 . Several Plaintiffs — Sejjarate Causes of 
Action — J? S. 0., Ord. 22, r, 2.] — SeYeral plain- 
tiffs, being a mortgagor and his mortgagees in pos;; 
session respectiYely of certain houses, brought an 
action against the defendants to recoYer damages 
for injuries done to the houses in consequence of a 
flood caused by the negbgence of the defendants. 
The defendants did not deny liability, and paid 
£100 into Court without apportioning the 
amount between the claims of the several 
plaintiffs The action was referred to the official 
referee, who awarded each of the plaintiffs a 
small sum, amounting in all to £79 10#., and 
gave the defendants the costs of the action after 
the date of the payment into Court. The plain- 
tiffs contended that the plea of payment into 
Court was bad under Ord. 22, r. 2, inasmuch as 
it did not apportion the amount paid in among 
the several plaintiffs, and that therefore they 
were entitled to the costs of the action. 

Held — that the plea was good, and that, if 
the plaintiffs considered' the plea to be embar- 
rassing, they ought to have applied at chambers 
to have the sum paid into Court apportioned 
among the various claims. 

Bbhnlng and Others r. Ileord Gas Co., 

[Ld., [1907] 2 KB. 290 ; 76 L. J. K.B 681 ; 

97 L. T. 102 ; 23 T. L. E. 485— Div. Ot. 

(e) Libel Action. 

90 . Newspaper — Libel Act, 1843 (6 & 7 Vict. 
c. 96), s. 2—8 & 9 Vict. c. 75— Jt. S. C., Ord. 22, 
r. 1.] — Where in a libel action money has been 
paid into Court simply as part of a plea under 
Lord CampbeE’s Act, it cannot be treated by 
the defendant, after the trial of the action, as a 
payment into Court under Ord. 22, r. 1. 

OXLBT r.'WiLKS, [1898] 2 Q.B. 66 ; 67 L. J. Q.B. 

[678 , 78 L. T. 728 ; 14 T. L. E. 402—0. A. 

91 . Death of Difendant Pending Action — Lia- 
bility not itenied — Jurisdiction to order Money 
to be Paid out — P. S. C., Ord. 22, r. 5.]— In an 
action for libel the defendant, without denying 
Lability, paid money into Court as sufficient to 


satisfy the plaintiff’s claim. The plaintiff pro- 
ceeded with the action, and did not take the 
money out of Court. Before trial the defendant 
died, and the action, therefore, abated. His 
executors thereupon apphed for an order that 
the money should be paid out to them. 

Held — ^that the Court had power under its 
general jurisdiction to make an order as to the 
disposal of the money in Court ; and tliat, 
though the money did not become the pkiintift’s 
money when paid into Court, girimd faaie, the 
proper order to make was to order the money to 
be paid out to him. 

Browh i. Feehey, [1906] 1 K. B. 663; 75 

[L. J. K. B. 494 ; 64 W. E. 446 ; 94 L. T. 460 ; 

22 T. L. E. 393— C. A. 

92 . Death of Plaintiff — No Denial of Liability 
— Abatement of Aet ion— Jurisdiction to Order 
Payment out to Plaintiffs JExecutor — E. S. C., 
Ord. 22, rr. 1, 6.] — The defendant in an action 
of hbel paid a sum of money into Court without 
a denial of liability. The plaintiff did not take 
the money out, and he died before the case came 
on for trial, and the action thereby abated. 

Held — that the Court had jurisdiction to 
order that the money in Court be paid out to the 
plaintiff’s executor. 

Broion v. Feeney ([1906] 1 K. B, 563 ; 75 
L. J. K. B. 494 ; 64 W. E. 445 ; 94 L. T. 460 ; 
22 T. L. E. 393 — 0. A., No. 91, supra') apphed. 

Maxwell t'. Viscount- Wolselbt, [1907] 

[1 K. B. 274 ; 76 L. J. K. B. 163 ; 96 L. T. 4 ; 

23 T. L. E. 157—0. A. 

(f) Trustees. 

93 . Purchase-money of Shares — Payment 
away in Good Faith — Insufieient Stuteme/nt .'\ — 
A trustee, in answer to a motion that he should 
pay into Court money arising from the sale of 
shares forming part of the trust property, swore 
that he in good faith paid away the purchase- 
money in the belief that he was entitled thereto, 
and no part thereof was then in his hands and 
he had no power over the shares. 

Held — that, as the terms of the affidavit did 
not show that the trustee had no control over 
the purchase-money, he must bring the sum into 
Court. 

In re Benson, Elletson r. Billers, [1899] 

[1 Ch. 39 ; 68 L. J. Ch. 6 ; 47 W. E. 264 ; 79 
L. T. 590— North, J. 

94 . Writ ne exeat regno — Non-compliance 
by Trustee with Order to Pay Money into 
Court — Evidence of Actual Receipt — Debtors 
Act, 1869 (32 & 33 Vict. c. 62), #. 4 (3).]— 
The circumstances under which the Court wiU. 
allow a vrat ne exeat regno to issue must be such 
as would justify the issue of a writ ot attachment, 
and in addition the evidence as to the intention 
of the defendant to leave the country must be 
direct and uneqmvocal. An affidavit by a solici- 
tor as to his belief founded on information given, 
to him by persons unwilling to have their names 
mentioned was held insufficient. 
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Decision of Joyce, J. affirmed. 

In he Underwood, In re Bowles, U. v. W., 
[(1903) 51 W. R. 336—0. A. 


VII. PAYMENT OUT OF FUND IN COURT. 

95. Adnunktratim Action — Fund to the Credit 
of an Fstate — Procedure — Petition. — R. S. C., 
Ord. 55, r 2 (1).]— R. 2 (1) of Ord 65, wRich 
provides that applications for payment out of 
Conrt can be made in chambers “ where the title 
depends only upon proof of the identity or the 
birth, marriage, or death of any person,” applies 
only to cases where the fund is carried over to 
the separate account of a particular 2>ermL So, 
where a fund has been earned over in an action 
to the credit of a separate account , entitled 
“ Residuary estate of John Birkin, deceased,” it 
was held that payment out could only be made 
on petition. 

In re Birkin, [1901] W. N. 33 — Farwell, J. 

96. Defective Title — Petition — Distribution of 
Fund in Cou,rt — Assignment of Share— Subse- 
quent Acquisition of good TiiZe.]— Where a 
person purports to convey one-sixth of a fund in 
Court representing real estate, though only 
entitled to one-ninth share, and afterwards 
becomes entitled to one-sixth, the Court wiU 
make the good title subsequently acquired 
available to make the assignment effectual. 

Noel V. Bewley ((1829) 3 Sim. 103) followed. 

A complete distribution of a fund paid into 
Court depending on the solution of such a 
question as the above can be determined on 
petition, and the Court would be extremely 
unwilling to put the parties to the expense and 
delay of an action. 

In re Hoepe’s Estate Act, 1885, 48 W. R 
[607 ; 82 L. T. 656 — Kekewich, J. 

97. Interest under Will — Alahing Trustees 
Res;pondentsi\ — ^Where a petition was presented 
for payment out of a fund in Court standing to 
the “Account of M. (widow) with remainder I 
over,” being the interest of M. under a will . — 

Held — that in order to bring any incum- 
brances of which the trustees had notice before 
the Court the trustees should be made respon- 
dents. 

AllNDTT n. Allnxttt, [1907] 122 L. T Jo 367 

[ — Joyce, J. 

98. Married Woman Petitioner — Marriage \ 
Settlement — Funds in Court not affected by 
Settlement — Cei'tificate of Coumeli] — A certifi- 
cate of counsel is necessary to prove that funds 
in Court, for payment out of which a married 
woman is a petitioner, are not (so far as con- 
cerns her share) affected by the trusts of her 
marriage settlement. 

Re Smith, Smith v. New, (1907) 61 Sol. Jo. 673 

—Warrington, J. 


99. Nominee of Persons entitled.'] — A number 
of persons entitled to a fund in Court petitioned 
for payment out to two persons as nominees 
who were not entitled as trustees. At first no 
power of attorney was produced, but at the 
second hearing it was produced and accepted as 
sufficient. 

Held — that it is not the practice of the Court 
to pay to persons other than the persons actually 
entitled except on the usual power of attorney 
required by the Paymaster-General. The only 
exceptions are (1) in the case of corporations 
where the petition is sealed with the corporate 
seal; (2) in the case of the Mayor, &c., of 
London, on whose unsealed petition payment 
may be made to the City Chamberlain. 

In re Brettingham, Mblhado v. Woodcock, 
[1904] W. N. 168— Farwell, J. 

100. Payment to Persons not entitled — Stogy 
Order — Default of Paymaster-General — Court 
of Chancery (Funds) Act, 1872 (35 & 36 Viet. 
c. 44), s. 5 J — A person who is interested in a 
fund in Court, who never obtains any stop 
order, and never requires any notice to be given 
to him, cannot complain of any default as 
against him on the part of the Paymaster- 
General, e.g., payment of the fund to persons 
not entitled to receive it. 

Jones V. Jones ((1879) unreported — Lord 
Cairns, L.C ) followed. 

Decision of Kekewich, J. ([1901] 1 Ch. 460; 
70 L. J. Ch. 270 ; 49 W. R. 341 ; 84 L. T. 107) 
affirmed. 

Bath v. Bath, (1902) 71 L. J. Ch. 500 ; 50 
[W. R. 535— C. A. 

101. Personalty — Affidavit of no Incum- 
brance.] — The rule requiring an affidavit of no 
incumbrance does not apply to personal estate. 
There may be cases in which such an affidavit 
would be required. 

Edwards v. Grove, (1907) 51 Sol. Jo. 27— 

[Kekewich, J. 

102. Person Entitled to take out Lettey's of 
Administration — Fund under £20 ] — Where a 
person entitled to a fund m Court has died 
intestate, the Court will not allow the fund to 
be paid out to the person entitled to take out 
letters of administration to the estate of the 
intestate, but who has not done so, even although 
the fund is under £20. 

Frogley V. Phillips, (1902) 60 W. R. 184— 

[Byrne, J. 

103. Petition affecting Fund — “ Account of 
A. B. with Remainder Over” — Notice to Trustees.] 
— On the hearing of a petition for payment out 
of Court of a fund standing to the “ account of 
A. B. with remainder over,” the trustees must be 
seiwed, inasmuch as they might have received 
notice of assignments or dealings with the fund. 
Practice Note, [1907] W. N. 44— Joyce, J. 

104. Petition by lenant for Life — Reversion 
assigned by Wife — Affidavit of no Settlement .] — 
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On a petition for payment out of Court by a 
tenant for life of a fund who had taken assign- 
ments of all the reversionary interests, one of 
the reversioners, who was a married woman, and 
her husband refused to make an affidavit of no 
settlement. 

Held — that the fund might be ordered to be 
paid out on an affidavit of no settlement by a 
person likely to be weU informed. 

Rowland v. Oaldeij ((I860) 14 Jur. (n,s) 845) 
followed. 

Timothy v. Oeowh, (1900) 82 L. T. 142— 
[Cozens-Hardy, J. 

106 . Presumption of Death — Etidenaef^ — 
Where an application is made for the payment 
out of Court of funds by persons claiming as 
upon the presumption of death by reason of 
seven years’ absence of the person to whose 
credit the funds stand, and the Court is satisfied 
with the evidence, it is not m accordance with 
modern practice for the Court to require security 
to refund before making the order for payment 
out. 

Isr EE B.’s Tehsts, (1905) 63 W. R. 491 — 

[Wamngton, J. 

106 . Service of Petition — Assignment v/nder 
IIoHgageeh Power of Sale — Dispensing with 
Service on Mortgagor.'] — Where there was a 
mortgage of the reversionary interest of a fund 
in Court -with a power of sale which had been 
properly exercised, and there was no question 
about the title of the mortgagee, and it was 
found impossible to ascertain the whereabouts 
of the mortgagor. 

Held — on a petition for payment out, that 
service of the petition on the mortgagor might 
be dispensed with. 

Catteeson V. Claek (1), [1906] W. N. 173. 

VIII. ACTION FOR DECLARATION. 

107 . Intended to Assist Plaintiffs in Action 
Alroad.] — The plaintiffs were first mortgagees 
of The Maiiar, and as such took possession in 
March, 1902 ; they then chartered her for a 
voyage fi-om 0. to St. Nazaire. On her arrival 
there she was arrested by the defendants, who had 
obtained an English ]udgment for necessaries, 
and had made it “ executory ” in France. The 
plamtiffs, in order to obtain the release of the 
vessel, had to give bail ; and they intervened in 
the French proceedings : they then issued writs 
in England against the mortgagors and the 
creditors, claiming a declaration of their rights 
to the vessel and her freight as against the 
creditors. Both defendants applied to stay the 
proceedings. 

Held — ^that the action against the creditors 
should proceed, for it had not been clearly estab- 
lished that the declaration asked for by the 
plaintiffs would not assist them before the 
French tribunal ; 

But, that, as the mortgagors had not yet 
attempted to dispute the mortgage, the action 
agamst them should be stayed. 


[ Broolting v. Maudslaij, Son S' Held ((1888 
38 Gh. D. 636 ; 67 L. J. Cb. 1001 ; 36 W. R. 
664 ; 82 L. T. 378 — dictum of Stirhng, J.) 
followed. 

“ The Mahae,” [1903] P. 95 ; 72 L. J. P. 41 ; 

[61 W. R. 687 ; 89 L. T. 218 ; 9 Asp. M. C. 

482 — BuckniR, J. 

The action subsequently came on for hearing ; 
and a declaration was made that according to 
English law the plamtiffs were in March, 1902, 
entitled to take possession, and, upon doing so, 
to retain the freights subsequently earned by the 
vessel. 

“ The Mahae,” (1903) 72 L. J P. 64 ; 89 L. T. 

[26 ; 19 T. L. R. 617— Bucknill, J. 

108 . Limits— B S. C, Ord. 25, r. 5.]— The 
right to bring an action for a declaiation alone 
under Ord. 25, r. 5, is not unrestricted, and is 
subject to the discretion of the Com’t. 

Hoeth Easteeh Maeine Engineeeikg- Co., 

[Ld. v Leeds Foegb Co , Ld., [1906] 1 Ch. 

324 ; 75 L. J. Ch. 178 ; 54 W. R. 370 ; 94 
L. T. 56 ; 22 T. L. R. 178— Joyce, J. 

109 . liHien Maintainable — R. S. C., Ord, 25, 
r. 5.] — The mere fact that a highway authority 
have disputed a plaintiff’s right to a piece of 
roadside waste does not entitle him to bring an 
action for a declaratory judgment 

OeFIK C, ROOHIfOED RHEAL DiSTEICT COUNCIL 

[1906] 1 Ch. 342 , 70 J. P. 97 , 54 W. R. 244 
— ^Warrington, J. 

IS. DISCONTINDANCE. 

110 . Auxiliarij Proceedings — Incidental Costs 
— Costs of Adjournment — R. S, C., Ord. 26, r. 1 
—R. S a, Ord. 55, rr. 15, 15a.]— T he right of 
every suitor in the Chancery Division to have 
any question determined by the judge personally 
is beyond question, and an ad30urnment to the 
judge is not in the natoe of an appeal. All 
orders in the Chancery Division are made by the 
Court or by a judge, either personally or through 
a Master. 

All orders made in chambers are orders of the 
judge, though taken without the parties actuaUy 
going before him. 

Some orders must, under the rules, be made by 
the judge in person (see Ord. 65, rr. 16, 15 a), and 
matters in which such orders are sought for are 
brought before the judge as a matter of course. 
If orders, not being of the nature last referred to, 
are applied for, and when, before the Master, he 
is prepared to make for the judge a proper order, 
if at the instance of the party resisting such 
order, the matter is adjourned to the judge, 
whether in Chambers or in Court, the costs of 
the adjournment are in the discretion of the 
judge. 

Especial care should be taken in reference to 
the costs of the adjournment in cases where, from 
the nature of the apphcation, it is clear that the 
proper necessary costa of the application must 
be borne by the applicant. 

Judges are careful not to check reasonable and 
proper adjournments to themselves by visiting 
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the party at whose instatice the adjournment 
is taken with costs simply because he is un- 
successful. 

A plaintiff seeking to discontinue an action 
upon terms of paying the defendant’s costs in 
that action, will not be compelled as part of his 
bargain to pay the costs incurred by the defen- 
dant in auxiliary proceedings taken by the 
plaintiff befcire another tribunal arising out of 
the same case, and the result of which caused 
the plaintiff to discontinue his action. 

Lloyd’s Bank, Ld. v. Peincess Eoyal Col- 
[LIERY Co., (1900) 48 W. K. 427, 460 ; 82 
L. T. .569 — Byrne, J. 

111. Konsuit — B. S. C., Ord.2Q,rr.l — 4] — A 
plaintiff can no longer elect to be nonsuited. 
Should he wish to discontinue the action at the 
trial, he must do so under Ord. 24, r. 1, by 
leave of the judge. 

Decision of C. A. ([1898] 1 Q. B. 636 ; 67 
L. J. Q. B. 4.54 ; 46 W. B. 340 ; 78 L T. 311 ; 
14 T. L. E. 280) affirmed. 

Fox V, Stae Newspaeee Co., [1900] A. 0. 
[19 ; 69 L. J. Q. B. 117 ; 48 W. E. 321 ; 81 
L. T. 662 ; 16 T. L. E. 97— H L. (E.). 

112. Notice of Bisoontiimanoe after Clom of 
Pleadings — Validity — B S. Cl, Ord. 26, r. 1.] — 
By Ord. 26, r. 1, a plaintiff may give notice of 
discontinuance before receipt of defence, or after 
receipt thereof before taking any other pro- 
ceeding in the action (save an interlocutory 
application). 

The fact that a plaintiff, after receipt of 
defence, does nothing, but allows the pleadings 
to be closed automatically, and the defendant to 
give notice of trial, does not prevent him from 
subsequently giving a valid notice of discon- 
tinuance. 

De Jong v. United Motoe Co , (1903) 20 
[E. P. C. 472— Kekewich, J. 

113. Notioe to Proceed — Defendant not appear- 
ing to Wrrt of Summons — No Proceedings for a 
Year — Personal Service — B. 8. <7., Ord, 64, 
r. 13.] — Where a defendant has been duly 
served and has not appeared, and there has been 
no proceedings for a year against him, the filing 
of a month’s notice to proceed is a sufficient 
compliance with Ord. 64, r. 13, and personal 
service is unnecessary. 

Jamaica By. Co. v. Colonial Banli ([1905] 
1 Ch. 677, PTo. 1, mpra) approved. 

MOEEISON V. TeLEEE, [1906] W. K 31 ; 120 
[L. T. Jo. 383 ; 41 L. J. (N.c.) 103— 
Eady, J. 

113a, Discontmnanoe — Terms as to a Seoo7id 
Aotiort.]-^Where a plamtiff applies for leave to 
discontinue an action, the Court will consider 
whether they should not make it a condition 
that he should not be at liberty to bring another 
action. 

Hess v. Labodoheee, (1898) 14 T. L. E. 360 

-[C.A. 


X. TRIM. 

(a) Miscellaneous. 

114. Affidavit ly One of the Jwy at the 
Trial — Inadmissibility on Apiplication for New 
Trial.'] — A juryman cannot be heard to com- 
plain of a verdict to which he has been a party 
after he has left the jury-box. He must protest 
in the jury-room or in the Court. Two days after 
the verdict of the jury was pronounced in Court, 
one of the jury wrote to the Lord Chief Justice, 
who tried the case, stating that he had not agreed 
to the verdict as pronounced. This juryman had 
since made an affidavit. 

Held — that the affidavit was not admissible 
on an application for a new trial. 

Nesbitt v. Paeeett and Anothee, (1902) 
[18 T. L. E. 510— C. A. 

116. Certificate for a Special Jury.] — An 
application for a certificate for a special jury 
should be made immediately upon the conclusion 
of the trial. 

Geieeiths IV. Geiepiths (Queen’s Peootob 
[showing cause), (1898) 14 T. L. E. 184. — 

Barnes, J. 

116 Citation of Beports — “ Weekly 
— The “ Weekly Notes ” should only be cited on 
points of practice, or as interim reports of cases 
pending publication in the Law Reports. 

In EE Smith’s Settlement; Williams v. 

[Smith, [1903] l Ch. 373— Eady, J. 

117. Hearing in cameih — Interests of Justice.] 
— ^Whenever it is reasonably clear that justice 
cannot properly be done unless a case is heard 
in camei'ci, every Court has an inherent juris- 
diction to so hear it. 

The necessity for this course may arise in 
different classes of cases : e.g., patent cases, 
cases connected with wards of Court, and matri- 
monial cases of such a type that real investiga- 
tion of the facts is impossible before a mixed 
audience. 

Deuce v. Deuce and Gibbs, [1903] P. 144 ; 
[72 L. J. P. 61 ; 88 L. T. 673 ; 19 T. L. E. 

387 — Jeune, P. 

118. Jury exp'cssing Opinion in favour of 
Plaintiff after hearing Plaintiffs Case only — 
Bight of Defendant to New Trial.] — The mere 
communication by the jury who are trying an 
action for an opinion in favour of the plaintiff 
during or at the close of the plaintiff’s case 
before the defendant’s evidence is heard is_ not of 
itself such misconduct on the part of the jury as 
will justify counsel for the defendant in refusing 
to go on with the case before that jury and 
entitle the defendant to a new trial. 

Campbell v. The Hackney Fuenishing 

[Co., Ld., (1906) 22 T. L. E. 318— Div. Ct. 

119. Bight of Beply — Two Defendants — One 
Defendant not calling Witnesses.] — ^At the trial 
of an action for libel agamst two defendants, 
one defendant called witnesses who gave 
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evidence material to the cases of both defendants, 
and the other defendant called no evidence. 

Held — that the defendant who had not called 
witnesses had the right to address the jury after 
the plaintifE’s concluding speech. 

EyLAND V. jAOKSOIf AND BrODIE, (1902) 18 
[T. L. R. 571— Bruce, J. 

(b) Hotice of Trial. 

120 Summons for Directions — Assizes — Ten 
Days' Notice — R.8. C., Ord'dO,rrA,2 — Ord 36, 
rr 11, 18, 18a] — I t is competent for a ]udge, 
when a case comes before him on a summons for 
directions, under Ord 30, r. 1, to order that notice 
of trial may be given for the next assizes, but 
that the case shall not come on for trial tiU such 
time as will give the defendant ten days’ notice 
of trial. 

Lasher v. Telman ((1892) 67 L T. 121 — Div. 
Ct.) distinguished 

Baxter v. Holdsworth, [1899] 1 Q, B. 266 ; 

[68 L. J. Q. B. 151 ; 17 W. R. 179 ; 16 T. L. R. 

84— C. A. 

121 Sum mans for Directions — Setting down for 
Trial as Short Oiuse — Length of Notice — R.S. C, 
Ords. 16, r 21 ; 30, r 2, ; 36, r 14 ; 40, r. 1 , 
52, r. 6.] — Upon a summons for directions 
the Master ordered a debeutm'e holder’s action 
to be set down for trial without pleadings to 
be heard as a short cause • judgment to be 
applied for on minutes, evidence to be taken by 
affidavit. 

Held — that the order should have given the 
plaintiS leave to serve notice of trial, and that 
ten days’ notice would be necessary. 

Re Pringle & Co., Ld ; Pawnall v. Pringle 
[& Co., (1904) 89 L. T 743 — Buckley, J. 

(c) Place of Trial. 

122 . Change of Venue — Assizes — Disoretion.'\ 
— The Oom-t of Appeal ought always to require 
an overwhelmingly strong case before they inter- 
fere with the discretion of a judge at chambers 
as to the place wheie an action should be tried. 
In an action of ejectment with regazd to land 
in CornwaR, 'primd facie CornwaR is the right 
place in which to tiy it ; and circuit cases shoiRd 
be tried on circmt. If, however, it can be shown 
that there is a great balance of convenience in 
favour of trying the case elsewhere, that would 
be a ground for asking for an order for a change 
of venue. 

Decision of Day. J. affirmed: 

Foxwbll v. Van Geutten, (1898) 14 T. L. R. 

[145 

123 . Discretion of Judge in Chambers — Appeal 
— R. S. Cl, Ord.m,r. l.J — The Court of Appeal 
wRl not interfere with an order of a j'udge at 
chambers fixing the place of trial of an action, 
unless a clear case is made out against it. 

Thorogood r. Newman and Others, (1906) 
[23 T. L. R. 97 ; 51 Sol. Jo. 81.— C. A. 

B.D.— VOL. III. 


124 . Transfer of Action — Selection of Iri- 
hunal — Attorneg- General's Dticretion.l — In 
the above case the Attorney-Geneial never 
intended to exerci.se any prerogative right, and 
did not wish to interfere with the discietion of 
the Court in any way. 

It has never been the practice of the Attorney- 
General to exercise in such manner the pre- 
rogative of the Crown, assuming him to have it. 
All that he does is by his fiat to authozise the 
relators to go on with the matter involving 
pu’obc interest, so long as he thinks it right that 
they should be permitted to go on. He does not 
clothe them with the prerogative of the Crown, 
He has no intention of doing so. 

Decision of Hekewich, J. ((1900) 49 TV. R. 
152 ; S3 L. T. 569) reversed. 

Attorney-General v TVil,son, (1901) 70 L. J. 

[Ch. 234 ; 49 TV. R. 195 ; S3 L. T. 647— C. A. 

(d) Right to Jury. 

125 . Counter-claiming Defendant — Action for 
Specif G Performance commenced in Chuncerij 
Division — Counter-claim by Dejendant for Relief 
in respect of Slander, Libel and Malicious 
Prosecution — Application for Transfer of whole 
Action and Counter-claim to King’s Bench Dm- 
sionfo be dried loith a Jury — Trial %n that Form 
of Particular Issues raised by Counter-claim — 
Judicature Act, 1873 (36 & 37 Vict. c. 66), 
s 100 — Ord. 19, rr .3 — Ord. 27, r. 11 — (9?’A 36, 
rr 2-7.] — On the true construction of xiRe 2 of 
Ord. 36, “ action ” does not include a counter- 
claim, and “plaintifl’ does not include a 
defendant who is seeking relief by means of a 
counter-claim. 

I Where, therefore, the defendant to an action 
seeRs by a counter-claim rehef m respect of any 
of the matters specified in that rule [e.g. Rbel), 
he IS not entitled as of right to have the whole 
action and counter-claim tried by a judge with 
I a jury , but there is strong ground for an appR- 
: cation to the judge to exercise the wide discretion 
! given to him by rule 7 (a) of the same order to 
j aRow particular issues raised in the counter- 
claim to be so tried. 

Decision of Warrington, J affirmed. 

' Kinnaird V. Field (No 2), [1905] 2 Ch. 361 ; 

’ [74 L. J. Ch. 692 , 64 TV. R. 86 ; 93 L. T. 190 ; 

21 T. L. R. 682— C. A. 

126 . Ireland — Action in Chancery Dmsion — 
Damages for Conspiracy and Injunction — Dis- 
cretion of Court below — Judicature {Ireland') 
Act, 1877 (40 & 41 Vict. c. 57), 48 ]— The 
plaintiff brought an action in the Irish Chancery 
Division for damages for conspiracy, and an 
injunction against boycotting and similar matters. 
The Vice-ClianceRor rejected the defendants’ 
contention that they were entitled as qf right o 
a jury, and refused an order for one , but it was 
not clear whether the question of discretion (as 
distinct from right) was argued before him. 

The C. A. in the exercise of their discretion 
ordered a trial before the Vice-Chancellor and a 

iw- 

Held (Earl of Halsbuiy, L.O., dissenting) — ■ 

3 
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that the order of the C. A. ought not to he 
disturbed. 

Per the L.C , the V.-C. had exercised his 
discretion, and therefore the G. A. should not 
have interfered with his order. 

Loed db Feevne V . Johnston, (1901) 20 
[T. L. E. 451— H. L. (Ir.). 

127. Leave to Defend given without any 
Condition or Direction as to Mode of Trial — 
Right of Defendant to Trial with a Jury — 
R S C., 1883, Ord. 14, rr. 6, S—Ord. 36, r. 6.]— 
Where on a summons under Ord 14 an order 
has been made giving the defendant have to 
defend without any condition or direction as to 
the mode of trial, the judge at chambers cannot 
on a subsequent summons deprive the defendant 
of his right under Ord. 36, r. 6, to have the action 
tried with a ]tny. 

WooLEE V, De Beaam, (1899) 48 W. E. 161 ; 

[81 L. T. 633 ; 16 T. L. E. 61— G. A. 

XI. MOTION FOE NEW TEIAI. 

(a) Costs. 


Dhilhps V. L. S' S. W. Ry. Co., (1879) 5 Q. B. D. 
78) applied. 

Johnston r. G. W. Ey. Go., [1904] 2 K. B. 250 ; 
[73 L. J. K. B. 668 , 50 W. E. 612 ; 91 L. T. 

157 ; 20 T. L. E. 455— C. A. 

131. Excessive Damages — Order for Mew Trial 
unless Smaller Damages accepted— Jiirisdiotion.l 
— In an action of toit, if the C. A. consider the 
damages awarded excessive, there is no juris- 
diction without the defendant’s consent to order 
that there should be a new trial unless the 
plaintiff agree to accept a lesser sum fixed by 
the Gourt. 

Opinion of C, A. in Belt v. Laices ((1884) 12 
Q B D. 356 ; 53 L J Q. B. 249 ; 32 W E. 607 ; 
50 L. T. 441) overruled. 

Per Load Halsbury, L 0. Even in mitigation 
of damages you cannot go into evidence which, if 
proved, would constitute a justification. 

A new trial has been granted because counsel 
for the plaintiff read to the jury the amount of 
damages claimed. 

Watt v Watt, [1905] A. 0. 115 ; 74 L J.K, B. 
[438 ; 69 J. P. 249 , 63 W. E. 547 ; 92 L. T. 

480 ; 21 T. L. E. 386— H L. (E.). 


128 Misdireation — Costs of First Trial and 
Application for Mew Irial.l — ^Where a new trial 
IS granted on the ground of misdirection, the 
Court, as a general rule, will order the costs of 
the first trial and of the application for a new 
trial to abide the event of the new trial. 

Jones v. Eiohaeds, (1899) 16 T. L. E. 398 — 


129. Successful Application.'] — In the absence 
of special circmnstances the costs of a successful 
apphcation for a new trial should be borne by 
the party opposing such application. 

Hamilton v. Beal, [1904] 2 K. B. 262 ; 73 
[L. J. K. B. 660 ; 52 W. E. 681 ; 90 L. T. 692 

— C. A. 


(b) Grounds for Ordering New Trial. 

130. Excessive Damages — Prospective Loss of 
Income,— Professional Earnings.]— The Court 
wiE not Older a new trial merely because the 
damages awarded are larger than the Coimt 
would have given. The verdict must stand 
unless the damages are so excessive that twelve 
reasonable men could not have given them, or 
unless it can be seen that the jury have dis- 
regarded some direction of the judge, or have 
considered topics which they ought not to have 
considered. 

A jury in awarding damages for loss of earnings 
ought not to merely capitahse the income, but 
should aEow for accidents, &c. 

A yoiing engineer with prospects of a good 
appointment was incapacited by a railway acci- 
dent from following his profession, and a jury 
awarded him £3,000. 

TTET.t) — that a new trial ought not to be 
ordered. 

Praed v. Graham ((1890) 24 Q. B. D. 53, and 


132. Inconsistent Findings ] — In an action 
brought by the respondent (who sued both in 
person and as tutor to his minor son ) against the 
appellants for causing the death of his wife and 
his son’s mother by neghgently supplying tartar 
emetic instead of bismuth, the jury found — 
(1) that the wife’s death was accelerated, hut not 
to any appreciable extent, by her talcing a dose 
of tartar emetic in mistake for bismuth , (2) that 
the respondent had not suffered any damage by 
reason of his wife’s death ; but (3) that the child 
had suffered damage to the extent of one thousand 
dollars. 

Held — that the second and third findings 
were not inconsistent, but that it was for the 
Gourt to say whether on ah the facts the 
respondent could recover the damages from the 
appellants, and as the jury had found that 
the death of the wife was not accelerated by the 
poison to any appreciable extent, it followed as 
a legal consequence that the damage attributable 
to the appellants was inappreciable, and that, it 
could not be appreciable for the boy any more 
than for his father, and that the order of the 
Court of Queen's Bench for Lower Canada 
granting a new trial must be reversed. 

Kerey V. England, [1898] A. G. 742 ; 67 
[L. J. P. C. 150— P. C. 

133. Misdirection — Omission of Counsel to 
suggest Questions to Judge at Trial.] — At the end 
of his summing up the judge asked counsel 
whether they wished any other questions put to 
the jury. Counsel on either side answered in 
the negative. On an application for a new trial, 
it was objected that the defendant could not raise 
the question of misdmection, as his counsel had 
suggested no further question. 

Held — that there had been no misdirection, 
but (per Vaughan WiUiams, L.J. that the fact 



69 


70 


PEAGTICE AND PEOCEDUEE. 


Motion for New Trial — Continued. 

that the ]udge asks counsel whether they have 
any fni’ther questions, and they reply lu the nega- 
tive, cannot prevent it being said on a motion for 
a new trial that there was some other important 
question which ought to have been submitted to 
the jury. 

Weiseb r. Se&ae, [1901] W. N. 93 ; 117 L T. 

[Jo. 8 , 48 Sol. Jo. 457 ; .89 L. J. N. C. 237— 

C. A. 

134 . New Evidence dncoiered — Conchishe^ms 
— Verdict of Juri/\ — The rule as to granting 
a new tiial in order to enable a party to adduce 
new evidence after an action has once been 
decided by a ]ui’y is that a new trial may be 
granted if new evidence, which could not have 
been obtained before, has been discovered which, 
if it had been adduced at the trial, would have 
been conclusive, so that the verdict must have 
been otherwise than it was. 

Young t Kershaw. Burton r Kershaw, 
[(1899) 81 L. T. 531 ; 16 T. L. E. 62—0. A. 

135 . Setting Aside Verdict againit Evidence — 
Malicious Prosecution ] — Before setting aside 
the verdict of a jury the Court must be satisfied 
that upon the evidence it was unreasonable and 
almost perverse for a 3 ury to find such a verdict 
when properly instructed by the judge. 

A plaintiff obtained a verdict for damages for 
having been adjudged banki'upt maliciously and 
without reasonable and probable cause. It 
appeared that, even assuming that he was not 
intentionally avoiding his creditors, yet there 
was evidence on which a reasonable man might 
conclude that he was doing so. 

Held — that (the onus being on the plaintiff) 
the verdict was rightly set aside. 

Cox V English, Scottish, and Australian 

[Bank, Ld., [1905] A. G. 168 ; 74 L. J. P. G. 

G2 ; 92 L. T. 483— P. G 

136 . Verdict against Evidence.'] — Where a 
question of fact is left to the jury, and they have 
answered it reasonably, their verdict cannot be 
disturbed. But where the verdict is one that 
could not reasonably have been found if the 
attention of the jiuy had been directed to the 
whole of the facts of the case, or if the Court is not 
satisfied that the real question to be determined 
was so left to them that their verdict was given 
upon the determination of that question, the 
Court may set aside the verdict and order a new 
trial 

Judgment of C. A. reversed. 

Jones v. Spencer, (1898) 77 L. T. 636 ; 14 
[T. L. K. 41— H. L. (E.). 

(o) Time for Serving Notice. ^ 

137 . Claim of Tme for Appeal under Ord.5% 
—R. 8 a, Ord. 39, r. 4; Ord. S8, r. 16.]— A 
litigant in peraon had allowed the time to expire 
within which he ought to have brought an appeal 
from judge and jury under Ord. 39, r. 4. He 
claimed the right to the longer period of three 


months in which to appeal as provided by 
Ord. 58, r 15. On objection by counsel for the 
respondent, — 

Held — that he was out of time, such appeals 
being governed by Ord. 39 alone. 

Fryer c. Church Agency, Ld., (1903) 47 
[Sol. Jo. 361— C. A. 

138. Findings of Jury — Reference for Report 
as to Amount Eue — Judgment at a Later Fate — 
R S C., Ord. 39, r. 4.] — At the tiial of an 
action the jury answered ceitain questions in 
favour of the plaintiff, and the judge directed 
that the amount to be paid by the defendant to 
the plaintiff should be refei red for assessment to 
a referee, who should report to the judge The 
referee having reported, the judge gave judg- 
ment for the plaintiff for the amount assessed. 
The defendant then gave notice of motion for a 
new trial. 

Held — that the notice was too late, as the 
time specified in Ord. 39, r. 4, ran from the 
date of the findings of the jury and not from the 
judgment of the judge. 

G-reenb V. Croome, (1907) 24 T. L. E. 89— 

[C. a. 

XII. ENTEY or JUDGMENT. 

139. Consent to Perpetual Injunction — Method 
of g 1 X 1001 Consent in Chancer ij Ei vision — R. S. C., 
Ord. 41, rr. 9, 10.] — In an action for an injunc- 
tion, the defendants appeared to the writ by a 
bohcitor. On the plaintiffs applying for an 
interlocutory order, the defendants did not 
appear, but signed a consent to a perpetual 
injunction which was attested by their solicitor. 
By Ord. 41, it. 9, 10, an order for judgment by 
consent cannot be made unless the defendant 
either attends before the judge and gives his 
consent m writing, or unless his written consent 
IS attested by a solicitor. 

Held — that according to the practice in the 
Chanceiy Division, an order could not be made 
unless the defendant attended in person and 
signs the registrar’s book. 

Elliman V . Sequah, [1903] W. K. 187 — 

[Farwell, J, 

140 Undertaliing — Breach of Undertalung 
emhodied in Order — Service of Ovdev — Commit- 
tal or Attachment — R. S. C., 1883, Ord. 42, r. 7 ; 
Ord 44, rr. 1, 2.] — Where defendants in au 
action committed a breach of an undertalung 
given by them and embodied in an order of the 
Court which was not served on them personally, 
plaintiffs asked for leave to issue a writ of 
attachment. 

Held — that the order might be enforced by 
committal without service, and that the proper 
remedy for the breach of an undertaking* is by 
committal, and not by attachment. 

D V. A. & Go , [1900] 1 Ch. 484 ; 69 L. J. Oh. 

[382 ; 48 W. E. 429 ; 82 L. T. 47— Cozens- 

Hardy, J. 

141. Undertalung to execute Indenture — 
Breach — Attachment — Rules of Court., 1883, 

3—2 
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Ovd. 41, r 5.] — By a judgment all further pio- 
ceedmgs in an action weie stayed, the defendants 
undertaking forthwith to execute a certain 
indenture. On a motion by the plaintilS that 
he might have leave to issue a writ of attach- 
ment against the defendants for breach of their 
undei taking ■ — 

Held — that in the case of an undertaking of 
this kind there ought either to be service in 
accordance with Ord 41, r 5, or an order in 
the nature of a four-day order The use of the 
word “ forthwith ” dispenses with the necessity 
for fixing a time. 

Haleoed V. Haedy, (1900) 81 L T. 721 — 

[Kekewich, J 

142. Undertuhinq to Pay Mooney — Partnership 
Action — Breach of Undertahing — Committal — 
Debtors Act, 1869 (32 & 33 Vict. o. 62), s. 4.] — 
An undertaking in a partnership action to pay 
money into Court, or into a banking account, 
cannot be enforced by attachment or committal, 
as it does not fall within the exceptions m 
sect. 4 of the Debtors Act, 1869. 

Caetee d. Robbbts, [1903] 2 Ch. 312; 72 
[L J. Oh. 655 ; 89 L T. 239— Byrne, J. 

XIII. EXECUTIOIT. 

(a) Discovery in Aid. 

143. Apjieal for Costs — Discretion of Judge — 
Examination of Debtor as to Means — Gar- 
mshee Order — Costs — Judicature Act, 1873 
(36 & 87 Vict. c. 66), s. 49~i2 S. C., 1883, 
Ord. 42, rr. 32, 84; Ord. 46, r. 9.]— There 
is no appeal from the decision of a judge, without 
his leave, refusing to older the costs incident to 
the examination of a judgment debtor as to his 
means under Ord. 42, r 32, and the costs 
incident to the application for a garnishee order 
under Oid. 46 to be paid by the debtor, such 
costs being in the discretion of the judge. 

The Court of Appeal cannot give leave to 
appeal in such a case. 

Semble, there is no reason why the examina- 
tion of a judgment debtor as to means should be 
considered as a luxury, the costs of which must 
be paid by the creditor in any event. 

Adliegton r. CONINGHAM, [1898] 2 Q. B. 492 , 

[67 L. J. Q. B. 926 ; 79 L. T. 292—0. A. 

144. Judgment against Company — Power to 
examine Ptetired O.tficer — B. 8. C., Ord. 42, 
r. 32.] — ^Where judgment has been signed 
against a company there is power under Ord. 42, 
r. 32, to examine an ofBcer of the company, who 
has retired, as to its assets and book debts, &c. 
SOOIBTiS GEtrilEALE Dtr COMMBECE EX DE 

[l’^NDDSTEIE EN PEANCE V. JOBANN MAEIA 

FAEESTA & Co., [1904] 1 K. B. 794 ; 73 L. J. 

K. B. 355 ; 62 W. E. 404 ; 90 L T. 472 ; 20 
T. L. E. 367— C. A. 

(b) Scotch Judgment. 

146. Decreet of Court of Session — C&i'tificate 
registered in Migh Court — Equitable Execution 


— Receiver — Judgvie.nts Extension Act, 1868 (31 
& 32 Vict. G. 54), ss. S, 4 ] — When a certificate 
of a Court of Session decreet has been registered 
in the High Court in accoidance with the Judg- 
ments Extension Act, 1868, there is power to 
appoint a receiver of the debtor’s life interest in 
settled funds, by way of equitable execution. 

Thompson and Anothee r . Gill, [1903] 1 

[K. B. 760 ; 72 L. J. K. B. 411 ; 61 W. E. 

484 , 88 L. T. 714 ; 19 T. L. E. 366— C. A. 

(c) Sequestration. 

146. Local Authority causing Emsance from 
Seioaye — Injunction — Disobedience — Application 
to Sequestrate — Costs ] — Costs as between 
solicitor and client may sometimes be given to 
the party moving, by way of indemnity, instead 
of committing the respondent. 

In July, 1901, an injunction was granted 
restraining a sanitary authority from allowing 
sewage to flow into a certain stream so as to he 
a nuisance to the plaintiff. In July, 1902, the 
latter applied for leave to sue out a writ O'f 
sequestration on the ground of the authority’s 
disobedience, and the Court directed an expert 
to report upon their sewage woiks On the 
presentation of this report the Court made an 
order for sequestration , but directed the writ to 
lie in the office for six months on the authority 
I undertaking to carry out the works recommended 
by the expert, and on their paying the costs of 
and incidental to the motion, including the fees 
of the plaintiff’s expert and of the expert 
appointed by the Court. 

Lee r. Aylesbhey Ueban Disteict Council, 
[(1903) 19 T. L. E 106— Buckley, J. 

146a. Breach of Undertahing by Company — 
Application to Commit Directors — R. 8. C, Ord 
62, r. 31.] — Where there was a breach of an 
undertaking by the defendant company to make 
up a road given at the hearing of an action, an 
application was made to commit two of the 
dhectors under Ord. 62, r. 31. 

Held — that having regard to the fact that 
this was an undertaking, though the directors 
were not morally justified m not carrying it out, 
the Court could not make an order under Ord. 
42, r. 31. There would, however, be an order 
that the company do the work within three 
months. 

Attoeney-Geneeal I . S Whkaxley & Sons, 
[(1903) 116 L. T Jo 153— Joyce, J. 

147. Notice of Writ of Sequestration — Effect 
on Chose in Action in hands of Third PaHij — 
Banhev.l — Mere notice of a writ of sequestration 
does not bind a ehose in action m the hands of a 
third party. 

A defendant in an administration action was 
ordered to pay a sum of £136 odd into Court to 
the credit of the action. Failing to do so, a writ 
of sequestration was issued against him on May 
20th, 1902. The sequestrators attended at the 
defendant’s bank on the same day and gave notice 
of the writ ; and demanded payment to themselves 
of the amount (which consisted of £204 odd) 
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standing to defendant’s credit at that date. The 
bank undeitook not to deal with defendants 
account pending consultation with their solicitors. 
Notwithstanding the undertaking, the defendant 
was permitted to draw on his account, and on 
May 22nd his balance was reduced to £187 odd. 
On May 22nd the sequestrators gave formal 
notice in writing of the writ to the bank, and 
took out a summons asking that the bank might 
be ordered to pay to them the amount standing 
to defendant’s credit in the books of the bank on 
May 20th, 1902 

Held — that an order could not be made for 
the full sum of £20-1 standing to defendant’s 
credit in the books of the bank on May 20th, 
but an order was made, without costs, for the 
amount standing to defendant’s credit at the 
bank on May 22nd, 1902. 

In EE POLLAED, POLLAED l\ POLLAED, (1902) 

fol W. R. Ill , 87 L T. G1 ; 18 T. L. E. 717 

— Joyce, J. 

148 . Order for payment of Costa — Serrioe — 
It. S. a, Ord. 41, V B—Ord. 48, rr. 6, 7.]— 
Ord 41, r 5, and Ord. 43, r 6, do not apply to 
the case of an application for leave to issue a 
sequestration to enforce payment of costs. Ord. 
43, r. 7, IS the rule applicable to such a case. 
An order for a sequestration to issue for costs 
can be made on special application to the judge 
without any four-day order having been made 
The judge should be satisfied that the order for 
payment of costs had come to the knowledge of 
the person against whom the application was 
made, and that the failure to comply with the 
order was contumacious. 

In re Lvmtey, Ex parte Cuthcart ([1894] 2 
Ch 271 , 63 L J. Ch 435 ; 42 W. R. 401 ; 70 
L. T 780 ; 7 R. 179— C. A.) followed. 

In EE Deakin, Ex paete Gathcaet, [1900] 2 

[Q. B. 478 ; 69 L. J Q. B. 797 ; S3 L. T. .39— 

C. A. 

149 . Wilful Eisoljedience of Order of Court — 
Submission after Notice of Motion — R. 8. C.f\ 
Ord. 42, r. 31.] — Upon an application for 
sequesti ation the only question foi the Court is 
whether a contempt has been committed. The 
defendants submitted to an injunction restraining 
them from infringing the plaintiff’s patent, and 
subsequently committed an alleged infringement 
in circumstances which were held not to amount 
to an intentional disobedience of the injunction 

Held — that the Court could not make any 
declaration as to whether the facts alleged 
amounted to an infiingement of the patent. 

Metees, Ld. r. Meteopolitan Gas Metees, 
[Ld., (1907) 61 Sol. Jo. 499— Joyce, J. 

(d) Stay. 

150 . Judgment in High Court — Order in 
County Court for payment of judgment debt by 
Instalments — Subsequent proceedings to levy 
execution-— ftebto^'S Act., 1869 (32 & 33 Vict. c. 
62), s. 6.]— The effect of sect. 6 of the Debtors 


Act, 1869, is that, if a plaintiff, who has obtained 
judgment m an action in the High Court, goes to 
the County Court, and accepts an order there 
for payment of the judgment debt by instal- 
ments, he thereby consents to have the judgment 
of the High Court modified to the extent of that 
order, and he is not entitled to afterwards issue 
execution upon the judgment in the High Court, 
without at any rate getting the order made by 
the County Court discharged. 

Jones V Jeiiner (25 L. J. Ex. 319), approved 
and followed. 

Dictum of Cave, J. in Re Ives ; Ex partx 
Addington (16 Q. B. D. 665, atpp 670, 671) dis- 
sented from. 

Decision of Dailing, J affirmed. 

Montgomeey & Co. r. De Bulnes, [1898] 2 

[Q B. 420 ; 67 L. J. Q. B 768 ; 78 L. T. 671 ; 

47 ’W. R. 22— C. A. 

(e) Writ of Possession. 

161. Receiver — Order to deliier Possession — 
No lime Limited — No Power to issue Writ of 
Possession — R. S. G , Ord 41, r. 5 ; 47, r. 2.] — 
Where m an order for delivery of possession of 
piemises to a receiver by enor no time was 
limited — 

Held — that, without obtaining a “ fouridays ” 
order, the receiver was not entitled to sue out a 
wiit of possession. 

Savage r. Bentley, (1904) 90 L. T. 641 — 

[FarweU, J. 

153 Right to Costs — Judicature Act, 

& 64 Vict. c. 44), s. 5 ] — Wheie a landlord has 
recovered judgment tor possession of premises 
and has issued a writ of possession, the Court or 
a judge has jurisdiction under sect 5 of the 
; Judicature Act, 1890, to order the defendant to 
; pay the taxed costs of the writ of possession as 
being costs of and incident to a proceeding m 
the Supreme Court. 

I 

I The Daeteoed Beeweey Co., Ld. r. Mosely, 

I [1906] 1KB. 462, 75 L. J K B. 279; 
i 64 W. R. 333 ; 94 L. T. 263 ; 22 T. L. R. 304 
! — C. A. 

XIV. ATTACHMENT OF DEBTS. 

153 Action upon Oarmshee Order — Judgment 
— Wiiuling-up — R. 8. G, 1883, Ord. Cl, ?■. 24 ; 
Ord. 45, rr. I, 2, 7, Form 40 ] — Though a gar- 
nishor who has not received payment from the 
garnishees, a limited company, is not thereby 
entitled to petition for a windmg-up, he can 
bring an action under Ord. 1 4 on the garnishee 
order, and obtain a judgment against the gar- 
nishees, which may be made the foundation of 
windmg-np proceedings. ^ 

In re Combined Weighing and Advertising 
Machine Co. ((1889) 43 Ch. D. 99 ; 69 L J. Ch. 
26 ; 38 W. E. 67 ; 61 L. T. 582) discussed. 

Peitchett V. English and Colonial Syndi- 

[CATE, [1899] 2 Q. B. 428 ; 68 L. J. Q. B. 

801 ; 47 W. R. 577 , 81 L. T. 206— C. A. 
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164:. Apportionment — Rent — Garnishee 
Order.'] — It is not possible even since the 
Apportionment Act, 1870 (33 & 34 Vict. c. 35), 
s. 2, to attach rent under the garnishee order 
before it is payable. 

Babnktt V. Eastman, (1898) 67 L. J. Q B. 517 

[—Day, J. 

165. “ileZit ” — Garnishee Order — Money of 
Drltor in Hands of Pullic Official — Relation of 
Reitor and Creditor — Proceeding to obtain Pay- 
ment — Sui'plus Assets of Company in Liquidation 
— Companies Liquidation Aecoimt — R. 8. C., 
Ord. 45, r. 1 — Companies (Windiny-uq}) Act, 
1890 (53 A 54 Vict. e. 63), ss 11, 16.]— It was 
sought by a judgment creditor to attach a sum 
of money which constituted part of the surplus 
assets of a company in liquidation. The com- 
pany’s asset.s were more than snlBcient for the 
payment of their debts, and theieforethe surplus 
became distributable amongst the shareholders. 
One of the shareholders ^nas the judgment 
debtor, and the liquidator in due course gave 
him notice that the sum of money was payable 
to him. He paid no attention to the notice, and, 
under the provisions of sect. 15, sub-sect. 3, of 
the Companies (Winchng-up) Act, 1890, this 
sum due to him was paid by the liquidator to 
the companies liquidation account at the Bank 
of England. A garnishee order absolute was 
obtained by the judgment creditor against the 
inspector-general in companies liquidation. On 
appeal by the latter : — 

Held — that the only proceeding open to 
obtain payment of the money in question was 
that provided by sub-sect. 3 of sect. 15 of the 
Companies (Windmg-up) Act, 1890, and theie- 
f ore there was no “debt” due, either from the 
Board of Trade or from any of their officials, to 
the judgment debtor, and that Ord. 46, r. 1, did 
not apply. 

Spence v. Coleman, [1901] 2 K. B. 199 ; 70 
[L. J. K B. 632 ; 49 W. R. 516 ; 84 L. T. 703 ; 

17 T. L. K. 469—0. A. 

156 Pelts Owing or Accruing — Assignment of 
Choses in Action, Executed ty Assignor only, 
'Validated by subsequent Execution by Assignee 
— Assignment of Choses in Action Void against 
Creditors — 13 Eliz. e. 6 — Effect of Assignment to 
Pe/eat Individual Creditor — Right of Garnishee 
to mahe Payment after Notice of Garnishee 
Order nisi — Obligation to Stop Payment of 
Cheque.] — The fees of a public vaccination 
officer, under a contract specifying that he shall 
perform certain ministerial acts prior to becom- 
ing entitled to payment, and fees for registering 
births and deaths under the Eegistration Act, 
1836, which prescribes verihcation of the 
accounts of the fees by the superintendent 
registrar, are debts accruing due so as to be 
attachable as soon as the work is performed, 
and although the time for payment may not 
have arrived. 

An assignment by a judgment debtor may be 
valid in garnishee proceedings against the claim 
of the judgment creditor, although at the time 


of the garnishee proceedings, the assignment has 
not yet been executed by the assignee, provided 
that he afterwards assents to and executes the 
same, when its validity relates back to the date 
of its execution by the assignor. 

Since choses in action became attachable by 
sects. 60 et seq. of the Common Law Piocedure 
Act, 1854, an assignment of them may be void 
under 13 Eliz c. 6, as tending to defeat, hinder, 
or delay creditors 

If the effect, not necessarily the object, of the 
assignment is to defeat, hinder, or delay one 
particular creditor only, the assignment will be 
void under the statute. 

A garnishee is not on notice of a garnishee 
order nisi bound to stop payment of a cheque 
aheady given by him to the judgment debtor, 
but after notice of the order he cannot make 
payment to the judgment debtor of any monies 
in his hands covered by the order, although 
exceeding the sum attachable. 

Edmunds v Edmunds, St. Jambs, West- 

[minster Union (Garnishees), [1904] 

P. 362 ; 73 L. J P. 97 , 91 L. T. 668— 

Barnes. J. 

167, Garnishee Issue — Practice — Paities — 
Property.] — The right of a judgment creditor 
obtaining a garnishee order against the fund 
attached is similar to that of an assignee taking 
subject to all equities against the assignor ; it is 
therefore not necessary that the judgment debtor 
should be a party to an issue stated to detei’mme 
whethei the judgment creditor or the person 
seeking to enforce such an equity has the better 
right to the fund in dispute. 

Levenb V. Maton, (1907) 61 Sol. Jo 532 — 

[Joyce, J. 

168. Garnidtee Order Absolute — Power to 
set aside for Mistahe ] — The Court ha.s power to 
set aside a garnishee order absolute, even though 
it has been acted upon, where it appears 
that the evidence on which it was made was 
mistaken. 

Moore v. Peachey (No. 2) ((1892) 66 L. T. 198 
— Div. Ct.) followed. 

Marshall v. James, [1906] 1 Ch, 432; 74 

[L. j. Ch. 279 ; 63 W. E. 363 ; 92 L. T. 681— 

Joyce, J. 

159 Incomplete Pischarge of Garnishee — 
Liability to be sued by Judgment Pebtor — Pis- 
cretion of Court — R. S. C , Ord. 45, r. 1,] — Ihe 
Court in its discretion will refuse to make a 
garnishee older when such order will not amount 
to a valid discharge to the garnishee, and will 
leave him liable to an action in respect of the 
money attached. 

The defendant, a German, residing in Berlin, 
appealed to the House of Lords against a judg- 
ment, and for the purpose of the appeal he had 
to find a person to enter into a recognizance, 
for £600. A Berlin bank, which had an office 
in London, entered into the recognizance, 
through their London branch, upon the defen- 
dant paying to them in Berlin the sum of £600. 
The defendant’s appeal was unsuccessful, and 
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£300 was required for payment of the costs, and 
there remained a balance of £200 due from the 
bank to the defendant. The plaintiff in the 
action applied for a garnishee order attaching 
the sum of £200 to answer the ]udgment. 

Held — that the judgment creditor had not a 
right to the order ex dehito justitice^ and that, 
as the bank would still remain bable to be sued 
by the defendant in Berlin to recover the £20U 
notwithstanding the Older, the Court would not 
make a garnishee order for payment of the £200 
by the bank to the plaintiff. 

Martin v. Nadel, The Deesdnbb Bank 

[(Garnishees), [1906] 2 K B. 26 ; 75 

L. J. K. B. 620 ; 64 W. R 625 ; 95 L. T. 16 ; 

22 T. L. E. 661—0. A 

160 . Ireland-— Judgmetit oitamed in England 
— Garnishee Order — Judgments Extension Act, 
1868 (31 & 32 Vict. c. 64).] — A garnishee order 
may be made in respect of an English judg- 
ment registered in Ireland under the Judgments 
Extension Act, 1868. 

Johnstone v. Bucknall, [1898] 2 Ir. E. 499 

[ — Gibson, J. 

XV. CHARGING ORDERS. 

And see Fraudulent and Voluntary 
Conveyances. 

161 . Apphoation to Enforce iy Sale — Fresh 
Action Necessary.'] — A charging order upon 
shares in this country cannot be enforced by an 
order for sale in the original act' on. A fresh 
action for the purpose is necessary, and leave 
cannot be given to serve the writ theiein out of 
the jurisdiction. 

Leqgott v Western ((1884) 12 Q. B. D. 287 ; 
53 L. J. Q. B. 316 , 32 W. E. 460) followed. 
Kolohihann V. Meurice, [1903] 1KB. 634 ; 

[72 L. J. K. B 289 ; 61 W. E. 366 ; 88 L. T. 

369 ; 19 T. L. E. 254— C. A. 

163 . Eeath of Judgment Eeltor — Leaie to issue 
Execution against Executor — Judgments Act, 
1838 (1 & 2 Vict. 0 . 110), ss 14, 15 — 
E. S. C, Ord 28, r. 11 ; Ord. 42, r. 23 ; 
Ord 46. ?■.!.] — -The effect of obtaining leave to 
issue execution against an executor under Ord 42, 
r. 23, IS to dispense with the necessity of 
obtaining a judgment against the executor, 
but is not equivalent to obtaining a judgment 
against him. A charging order under Ord. 46, 
r. 1, has only such effect as is provided by 
the Acts 1 & 2 Vict c. 110, ss. 14, 15, and 3 & 4 
Vict. c. 82, s 1. Under these Acts a charging 
order can only be made against a person against 
whom a judgment has been obtained. 

It follows, therefore, that a creditor who has 
obtained judgment against a debtor cannot, after 
the death of the debtor, obtain a charging order 
'against the executor of the deceased judgment 
debtor without first obtaining judgment against 
the executor. 

Ealy v. Barry ((1868) L E 3 Oh. 462 ; 37 
L. J. Oh. 723 , 16 W. E. 654 , 18 L T. (NS) 491) 
and Finney v. Hinde ((1879) 4 Q. B. D. 102 ; 48 


L. J. Q. B. 275 ; 27 W. E. 413 ; 40 L. T. 193) 
commented on. 

Decision of Stirling, J ([1900] 1 Oh. 386; 69 
L. J. Oh. 174 ; 48 W. E. 233 , 81 L. T. 807), 
affirmed. 

Stewart r Rhodes, [1900] 1 Oh. 386 ; 69 

[L. J. Oh. 174 ; 48 W. E. 354 , 82 L. T. 337 ; 

16 T. L. E. 203— C. A. 

163 . Ireland — Egiiitable Execution — Appoint- 
ing Plaintif Receiver — Stop Order — Priority,'] 

— On September IGth, 1897, A., who had 
recovered judgment against B., obtained an order 
in the Queen’s Bench Division, appointing him- 
self receiver by way of equitable execution, on 
entering into security before the Master, over 
the beneficial interest of B. in a sum of £250 
Oonsols, standing to the credit of this suit 
pending in the Oourt of the Vice-Ohancellor, 
and, on December 17th, 1897, A. obtained a 
stop order from the Vice-Chancellor, but he 
omitted to perfect his security until 1901 

On November 2nd, 1897, 0 , another judg- 
ment creditor of B , obtained, in the Queen’s 
Bench Division, an order charging the interest 
of B. in the £260 Consols to the credit of the 
present action, and, on December 8th, 1897, 
entered notice of the order in the books of the 
Accountant-General. 

Held, affirming the decision of the Vice- 
Chancellor, that C was entitled to be paid his 
debt, out of the share of B. in the Consols in 
priority to A. 

Fahey v. Tobin, [1901] 1 Ir R. 511 — A. C. 

164 . Interest in Stock — Eehtor entitled to a 
Share of Ini ested Capital in Six Years' Time — 
Judgments Acts, 1838 and 1840 (1 & 2 Vict. 

0 . 110), s. 14, (3 & 4 Vict. 0 . 82), s. 1.]— 
An American lady by her will directed her 
executor-trustees to collect all her assets in 
England, both capital and income, and to invest, 
re-invest and manage the whole fund ; the 
income was to be accumulated for six years. At 
the end of that period one-third of the capital 
then in their custody was to be paid to, and 
become the absolute pioperty of C. 

A judgment creditor of C. applied befoie the 
end of SIX years for a charging older on C.’s 
interest in the Transvaal Government Stock, in 
which the funds weie invested. 

Held — that, as the trustees were not bound to 
seE, and C. might demand his share of the stock 
in specie, he had “an interest in the stock,” and 
that a charging order should be made. 

Eixon V. Wrench ((1869) L. R. 4 Ex. 164 ; 38 
L. J. Ex. 113; 20 L. T. 492 , 17 W. R. 691) 
distinguished. 

Such order would not inteifere with the exer- 
cise by the trustees of their discretionary power 
of reinvesting. 

Bolland V . Young-, [1904] 2 K ®. 824 ; 73 

[L. J. K.B. 1030 , 63 W. R. 67 ; 91 L. T. 746 

^ 0. A. 

166 Notice of Motion — Form of Title — 
Motionto restrain Eealing icith Fund — Court of 
Chancery Act, 1841 (5 Vict. c. 6), s. 4.] A 
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notice of motion under the Coui’t of Ohanceiy 
Act, ISfl, s. 4, to restrain the bank until the 
hearing of an originating summons from trans- 
ferring or paying dividends on a fund standing 
in the names of the testatrix and her niece 
should be entitled “ In the matter of the Court 
of Chancery Act, 1841, and in the matter of the 
trusts of the ■will of ” 

In be Pike, [1902] W. N. 42 ; 37 L J. (n c ) 
[110 ; 112 L. T Jo, 383— Byrne, J 

166 Receiver appointed lyreciously — Pnority.'] 
— A residuary legatee under a wiil brought an | 
action to administer the estate. She had incum- 
bered her interest under the will up to its full 
value. The personal estate was realised, and the j 
proceeds paid into Court. Before the adminis- 
tration action was commenced, one of the 
incumbrancers who had recovered judgment' 
obtained a receivership order by way of equitable 
execution and gave notice thereof on the same 
day to the executor of the will. Subsequently 
some of the other incumbrancers obtained stop 
orders and charging orders on the fund in | 
Court. ' 

Held — that the creditor w’ho had obtained 
the receivership order had prioiity over the 
other incumbrancers. 

In EE Marquis of ANaLBssr, De Galve v. 

[Garner, [1903] 2 Ch 727 ; 72L.J Ch.782 , 
19 T. L. E. 719— Eady, J. 

167. “ StooTi or Shares ” — No Power to charge 
Pehentures — R S. 0., Ord. 46, r. 1 — Judgments 
Act, 1838 (1 & 2 Vict. c. 110), a 14.]— Deben- 
tures issued by a company are not “ stocks ” or 
“ shares ” within the meaning of E. S. C , 
Ord. 46, r. 1, or sect. 14 of the Judgments Act, 
1838, and therefore a charging order cannot 
be made in respect of them under the Ordei in 
question. 

Sellar j. Charles Bright & Co., Ld., [1904] 

[2 K B. 446 ; 73 L. J. K. B. 643 ; 52 W R. 

663 , 91 L T. 9 ; 20 T. L. R. 686— C. A. 

XVI. ICmiTABLE EXECUTIOK. 

168. 'Ex ly&i'te In]U7icf 1071 — Receivers — R. S. G., 
Ord. 60, r. 15 (a), App. AT., Form 61 (a).] — Upon 
the issue of a summons for the appointment of a 
receiver by way of equitable execution, an order 
was made etc parte restraining the judgment 
debtors from dealing with the property before 
the hearing of the summons. 

Held — that such an order should only be 
made upon some proof that there was a danger 
of the property being made away with. 

Lloyds Bank, Ld. h. Medway Upper 

[Navigation Co., [1905] 2 K. B. 359 ; 74 

L. J, K.*. 851 ; 64 W. R. 41 ; 93 L. T. 224— 

C. A. 

169. Judgment Pehtor a Foreigner Abroad~ 
Peits owing to Judgment Debtor tn England — 
Receiver — R 8. C., Ord. 45, r. 1 ; Ord. 60, r. 16 ; 
Appendia B., Form 25 — Judicature Act, 1873 


(36 & 37 Vict. c. 66), s. 25, sub-s. 8 ] — The 
plaintiff recovered judgment against the defen- 
dants, who n ere a limited company incorporated 
and carrying on business in Germany, for an 
account of the commission due to him as the sole 
agent of the defendants in the United Kingdom, 
The costs having been taxed, the plaintiff applied 
for the appointment of a receiver of the debts 
due and to become due to the defendants from 
their customers in England, and he made an 
affidavit in support of the apphcation which 
stated that the defendants had no place of busi- 
ness in this country and no assets or property 
which could be taken by any oidinary process 
of execution ; that the only assets which they 
had here were the debts due and to become due 
from the persons to whom they had supplied 
goods , that he was informed by several of those 
persons that the defendants’ representative had 
since the judgment called upon them to obtain 
payment of their accounts, and he believed that 
the defendants intended to collect aU the moneys 
due to them in England, and thus prevent the 
plaintiff from obtaining the fruits of his judg- 
ment. Though the plaintiff knew who the 
customers of the defendants in this country 
were, he did not know whether any debts were 
due from them, or the amounts of the debts, 
if any, and therefore could not take garnishee 
proceedings. 

Held— that there wdre special circumstances 
in the case which rendered it just or convenient 
to appoint a receiver, 

Goldschmidt v . Oberrheinische Metall- 

[WERKE, [1906] 1 K. B. 373 ; 76 L. J. K. B. 

300 ; 54 W. E. 256 ; 94 L. T. 303 ; 22 T. L. E. 

285—0. A. 

170. No Appeai'ance entei'ed — Judgynent signed 
— Service of Summons for the Apporntmesit of Re- 
ceiver — R S. C., Ord. dT, rr. 4, 5.] — Where the 
defendant has not entered an appearance to the 
writ in the action, and judgment has been signed 
foi default, a summons for the appointment of a 
I eceiver cannot be served upon him by filing it 
at the Central Office, under Ord. 67, r. 4, but 
must be served personally, or an order obtained 
for substituted service. 

Tilling, Ld v. Blythe, [1899] l Q. B. 567 ; 

[68 L. J. Q B. 360 , 47 W E. 273 ; 80 L. T. 

44; 15 T. L. R.205— 0. A. 

171. Pension — Royal Ii'ish Constabulary — 
Receiver.^ — The Court has power to appoint a 
receiver over the pension of a retired officer of the 
Royal Irish Constabulary The proper form of 
such an order settled. 

Manning v. Mullins, [1898] 2 Ir. R. 34 — 

[0 A. 

XVII. ACTIONS BY AND AGAINST PIBMS. 

172. Pissolution — Receiver — Execution 
of Judgment against Firm, — Charging Order 
— Ord. 48a, r. 8.] — A partnership was 
dissolved by a consent judgment in an action 
in the Chancery Division, and a receiver 
of the partnership assets was appointed by 
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the Court. After the dissolution an action 
was brought in the King’s Bench Division against 
the partnership in the firm name, and judgment 
was recovered, upon bills of exchange accepted 
by the firm before dissolution, but falling due 
after. Some of the partners had not been seived 
with the writ and had not entered an appearance 
personally. 'Ihe judgment ci editor thereupon 
•obtained, in the partnerslnp action m the 
Chancery Division, a charging older against the 
partnership assets m the hands of the receiver. 
The partners who had not been served with the 
wilt in the action in the King’s Bench Division 
moved to discharge this ordei . 

Held — that it had been rightly made against 
the partneiship assets under Ord. 48a, r. 8. 
Beakd V. Sandgroititd, (1901) 85 L T. 617 ; 

[18 T. L. K. 96— Parwell, J. 

173 . Execution — Judgment against Finn — 
Ajoplioation to Issue Execution against Partner 
• — Issue whether a Person “ was, or has held 
Miuselfoiit to be, a Partner" — R.S. C, Ord. 48a, 
T. 8.] — A writ was issued against a firm, 
and served upon a manager at their place of 
business , appearance was entered for “ H. H. 
sued as H. & Co ” Judgment having been 
signed, the plaintiff applied under Ord. 48a, 
r. 8, against one 8. M. H., and the Master 
ordered an issue to determine “ whether the 
said S. M. H. was, or has held himself out as, a 
partnei in the defendant firm. 

Held — that no valid objection could be taken 
to the terms of the issue as ordei ed by the 
Master. 

Davis v. Hyman & Co., [1903] 1 K. B. 834 ; 72 

[L, J. K. B. 426 , 51 W. K, 598 , 88 L. T. 

284 ; 19 T. L, E 348— 0. A 

174 Parties — Karnes of Parties — Action 
brought in name of Firm — Affidavit disclosing 
Karnes of Partnei's — Conclusiieness ofAjfidaiit — 
B. S 0., Ord 4Sa, rr. 1, 2.] — Where au action 
has been brought in the name of a firm; and the 
plaintiffs have m accoi dance with Old. 48a 
stated upon affidavit the names of the partnei s 
composing the firm, the statement is conclusive ; 
there is no power to cioss-exarame the deponent, 
or to direct an issue to determine what paitners 
in fact constitute the firm. 

Abeahams & Co. r. Dunlop Pneumatic Tyre 

[Co, Ld. and Others, (1904) 91 L T 11 , 
[1906] 1 K. B. 46 ; 74 L J. K. B. 14—0. A, 

176 . Partners Sued m Firm's Kame — Death 
of a Partner after Appearanoe — Defence of 
Sole Survinng Partner — R S 0., Ord. 48a, 
r. 6.] — Two partners were sued in the 
name of their firm After appearance and 
before defence delivered one of the partners 
died, and the surviving partner, B. C. Hesbitt, 
delivered a defence headed with the title of the 
action, followed by the words, “ Defence of the 
defendant, E. 0. Nesbitt.” 

Held — that the defence was wrong m form, 
as it was not a defence of the firm, Wt of the 


surviving partner m his individual capacity, in 
which capacity he was not .sued 

Ellis v. Wadeson, [1899] l Q B. 714 : 68 

[L. J. Q B. 604 , 47 W E. 420 ; 80 L. T. 

508 ; 15 T. L. E. 274— C A. 

176 . Writ of Summons — Service on Manager — 
Motion to .set aside Sernce — R. S. C , Ord. 48a, 
rr. 1, 3,t 11.] — The writ m an infringement 
action against the defendant company was served 
on G as its manager. K. moved to set aside the 
service on the ground that the business was that 
of K , an individual trading in Germany as a 
firm, and that K. did not carry on business m 
England, C. being only an agent to coEeet 
ordei s. 

Held — that though C. might have no right to 
hold himself and his firm out as the defendant 
company, yet, as he had done so, he had been 
propeily served ; and that fuither, as K. was not 
a party to the proceedings, his motion was 
misconceived. 

Morgan Crucible Co. v. Vulcan Crucible 
[Go , (1906) 23 E. P. C. 229— Kekewich, J. 

XVIII. TEANSFEE OF ACTIONS. 

177 Action m Queen's Bench Division under 
the Fatal Accidents Act, 1846 (9 k 10 Vict c, 93) 
— Decree limiting Liahditg m Admiralty Divi- 
sion — Merchant Shipping Act, 1894 (57 & 58 Vict. 
c 60), s. 503 — Ord. 49, r. 3.] — An action was 
brought by the plaintiff against shipowners in 
the Queen’s Bench Division, under Lord Camp- 
bell’s Act, to recover damages for the loss of her 
husband. The plaintiff desired to have her 
damages assessed by a jury, as provided by 
sect. 2 of that Act. The defendants brought an 
action in the Admiralty Division foi the limita- 
tion in accordance with sect. 503 of the Merchant 
Shipping Act, 1894, of their liability in lespect 
of claims made or to be made against them, and 
they obtained a deciee limiting their liability. 
The defendants apphed foi an order traubferring 
the plaintiff's action to ttie Admiralty Division. 

Held — ^ that a jury was the proper tribunal for 
assessing the damages, and not the registrar and 
merchants. 

The “ Kereid " ((1889) 14 P D. 78 ; 58 L. J. P. 
51 , 37 W. E 688 ; 61 L. T. 339) followed 

Eoohe V. London and South Western Eail- 

[WAY, [1899] 2 Q. B 602 , 68 L. J. Q. B. 

1041 ; 48 W. E. 1 ; 81 L. T. 315 ; 16 T. L. E. 

514 ; 8 Asp M. C. C. 688— C. A. 

178 . Chanem'y Division — Action to set aside 
Promissory Kote retained in.'] — ^Au action for the 
cancellation of promissory notes is an action for 
the cancellation of a written agieement within 
the Judicature Act, and was therefore retained 
in the Chancery Division. 

Collyer-Bristow r Leslie, [1907^ L T. Jo. 

[343— Eady, J. 

179 Coiimeroial Cause — Order for Fitry of 
Cause vh the Commercial List — Bight of Appeal,] 
— There is a right of appeal against an order for 
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the entry of a cause m the commercial list if the 
cause IS not really a commercial cause. 

JBan'y ^ . Peruvian Corporation ([1896] 1 Q. B. 
208 ; 65 L J. Q B. 191 ; 14 W R. 487 ; 73 L T. 
678 ; 12 T. L. R. 133 ; 1 Com. Gas. 269—0 A ) 
followed. 

Sea Insurance Co r. Care, [1901] 1 K. B. 7 ; 

[69 L. J. K. B. 954 ; 49 W R. 55 ; 83 L. T. 

517 ; 17 T L. B. 6 ; 6 Com. Gas. 11— C. A. 

XIX. MOTIONS. 

180 . Abandoned 3Iotion — Right of Counted to 
save 3fotion.] — Where counsel has been duly 
instructed to move on the day mentioned in a 
notice of motion, he may save the motion by 
mentioning it at any time before the risirg of 
the Court, although the judge may have finished 
the hearing of motions 

Statement to the contrary in In re Conipton- 
Smith ((1857) 23 Beav. 284) not followed. 
aAPP v. Williams, [1901] W. N. 91 ; 30 L. J. 

[(N.c.) 239— Byrne, J. 

181 . Breach of Injunction — Attachment — Oial 
Evidence — Oral Evidence as to Breaches not men- 
tioned in Affidavits — Admissibility — Surprise — 
R. S. Cl, Ord. 52, r. 4.]— On a motion to sue out 
a writ of sequestration against the defendant 
company for breach of an injunction to lestrain 
them from causing a nuisance, owing to the con- 
flicting nature of the affidavits, the motion was, 
by consent, ordered to be heard with witnesses 
At the hearing, the plaintiffs sought to adduce 
evidence of breaches and injuries other than those 
specified in their affidavits. The defendants, 
reljing on Old. 52, r. 4, objected that the plain- 
tiffs could only substantiate what they had 
alleged in their affidavits 

Held — that the evidence was admissible, the 
rule in question having no application where a 
motion launched on affidavit evidence, is ordered 
to be heard with witnesses , and that the defen- 
dants could have obtained all necessary informa- 
tion by appljnng for particulars ; but that, if 
they w'ere tahen by surprise an adjournment 
might be gi anted. 

Chester (Dean, &c., op) v Smelting Cor- 

[PORATION, [1902] W.N 6; 112 L. T. Jo, 311 ; 

46 Sol. Jo. 196— Farwell, J. 

182 . Copy of Petition for use of the Court — 
Quality of Paper — Costs.] — Where the copy of a 
petition supplied for the use of the Comt was 
typewritten on such thin paper that the letters 
on the second page could be seen tlirough the 
first, one third of the costs of the copy were 
disallowed, and it was intimated that in future 
aU. costs would he disaRowed in such a case. 
Powell *. Hellioar, [1908] W. N 154— 

[Byrne, J. 

183 Mition for Attachment — Affidavit in 
support — Eadnbits.] — Copies of exhibits to the 
affidavit in support of a motion for attachment 


must be served on the defendant with the notice 
of motion and affidavit. 

Rosenbaum v. Bblson, [1901] W. N. 124 ; 36 
[D. J. (N 0.) 308 ; 111 L. T. 157— Byi-ne, J. 

184 . Motion to Commit — E.vhibits to Affidaiits 
— Service of Coynes upon Respondent — R. S. C , 
Ord. 62, r. 4 ] — An exhibit to an affidavit 
IS not part of the affidavit within the teims of 
Ord. 52, r. 4, and that rule does not require copies 
of exhibits to be served upon the respondent to a 
motion for committal. But the respondent ought 
to have notice of the evidence intended to be used 
against him, and if the party moving omits to 
furnish him with copies of such exhibits as are 
necessary to enable him to know fairly the 
nature of this evidence, the motion may be 
ordered to stand over, and in some cases the 
application may be dismissed at once. 

Carter v Roberts, [1903] 2 Ch. 312 ; 51 W. R. 

[620 ; 89 L T. 239— Byime, J. 

185 . Reg ist rati on — Motion f or Lea re to Recti f p 
Register of Debentures — Companies Act, 1900 (63 
& 64 Vict c. 48), ss. 14, ] 5 ] — A motionfor leave to 
file debentures outside the twenty-one days pro- 
vided by the Compaiifi'S Act, 1900, s. 14, must be 
assigned to a particular judge by ballot. It 
should not be made to the senior judge of the 
Chancery Division. 

In EE Legal and General Investment Co., 
[1901] W. N. 72— Farwell, J. 

186 . Short Rot ice of Motion — R.S. C., Ord. 62 , 
r.5.] — A short notice of motion, served by special 
leave, should state that leave was obtairud to 
serve the notice on a certain dsy foi a certain 
day. So where a plaintiff obtained leave on 
June 8th to serve the defendant with short notice 
of motion for the lOtb, the fol owing notice (dated 
June 8th) was held bad: “Take notice that 
special leave has been this day obtained to serve 
you with this notice for the 10th mst.” 

Alexander v. McGowski, [1898] 105 L. T. Jo. 

[164 — North, J. 

XX. ORIGINATING SUMMONS. 

187 . Application for Sale -Judgment Debt — 
Summons — R. S. C., Ord. 56, r, 9 b.] — ^A ccording 
to E. S. C., Ord. 66, r. 9 b, the application by a 
judgment creditor for a sale under sect. 4 of the 
Judgments Act, 1864, for the recovery of bis 
debt, should be made by summons, not by 
pet tion 

In re Harrison and Bottomlby, [1899] 1 
[Ch. 465— North, J. 

188 . Common Account — Breach of Trust — 
Impi'oper Iniestment by Trustee.]—^^ an order 
made on an originating summons, an account 
was director of the capital of the pei-sonal estate 
of a testator and the proceeds of a sale of real 
estate. The Master disallowed, as against the 
surviving trustee, a sum of LnOO invested on 
second mortgage. 'The surviving tiustee asked 
that the certificate might be varied by allowing 
the £500 as a payment. It was contended that 
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investment on second mortgage was not neces- 
saiily a breach of trust and that in proceedings 
under a common account, the question whether a 
payment was a breach of trust could not be 
considered. 

Held — that the investment was a breach of 
trust and that upon a common account it is the 
duty of the trustee not only to bring in an 
account of Ins receipts, but to discharge himself 
as regards those receipts, and show that he had 
done with the money received. The summons 
was therefore lefused. 

Dictum of Stirling, J., in Bimth v. Srvart 
((1896) 74 L. T. 546), followed. 

Ee Nbwland,Bush V. Summers, [1904] W. N. 

[181 , 117 L. T. Jo. 698 ; 49 Sol. Jo. 14 ; 39 
L. J. (N. 0.) 563 — Eekewich. J. 

189 . Con.strt(otion of “ Deed, Will or Other In- 
strument” — B. S. C., Ord. 64A.] — Under the 
power reserved to the Court by Ord. 54 a to 
determine on originating summons any question 
of construction arising under a deed, &c., it was 
decided that a series of letters passing between 
a lessor and his lessee did not amount to an 
agreement by the lessee to take a further lease. 

Bossbet V. Jones, (1904) 117 L. T Jo 285 ; 48 
[Sol. Jo. 636— Joyce, J. 

190 . Construction of Instrument — Persm In- 
terested — liieiht of Bepurohuse — Trustee in 
Banhuiptey — B. S. C, Ord, 64a, rr, 1, 4.] — By 
Ord. 54a, r. 1, any person claiming to be inte- 
rested, under a deed, will, or other written 
instrument, may apply for the determination of 
any question of construction arising under the 
instrument. 

Held — that the word “instrument” was 
meant to leceive a wide construction, and that 
it would apply to any written document under 
which any right or liability, whether legal or 
equitable, exists, e.y., mercantile instruments, 
and that a written contract for the sale of a lease 
IS such an instrument. 

' Held, also, that the word “interested” was 
a wide one, and ought to extend to the claim of 
any person who has an interest of any sort, 
whether vested or cimtingent, absolute or 
defeasible, in possession or reversion. 

The tiustee of a banki'upt claimed an interest 
under a contract for the sale of certain real 
estate, and to exercise the light of repurchase 
conferred on the bankrupt, and took out a 
summons, asking questions as to rights which 
involved the construction of the contract. 

Held — that the trustee had an interest within 
the meaning of the rule, Bucldand v. Papillon 
((1866) L. K 2 Ch. 67 ; 36 L. J. Ch. 81 ; 16 
W. E. 92 , 16 L.T. (n.s) 378 ; 12 Jur. (N.S.) 992) ; 
that the rule or order was not limited to cases 
where an action might be brought in respect of 
the instrument , and that the conveyance by a 
formal deed m pursuance of the contract did not 
put an end to the right of repurchase conferred 
by the contract itself. Palmer v. Johnson 


((1884) 13 Q. B. D. 361 ; 63 L. J. Q. B. 348 . 33 
W. E. 36 ; 15 L. T. 211— C. A.). 

■Mason v. Shuppisseb, (1899) 81 L. T, 147— 

[Stirling, J. 

191 . Construction of Written Instiumcnt" — 
Articles of Association — Preference Shareholders 
as a Class— B. 8. C., 1883, Ord. 16, r. 32 (Is) ; 
Ord, 64a, rr. 1, 2.]~An originating summons 
was issued under Ord. 64 a, r. 1, against the 
defendant only, as “ a holder of preference 
shares issued by the plaintiff company, sued on 
behalf of himself and all others the holders of 
similar preference shares,” for the determination 
of, amongst other questions, the question whether, 
m ascertaining the amount by which the issue 
of preference shares rauking^ian jia.ssu with the 
original prefer ence share.s issued by the company 
might be increased under the articles of associa- 
tion on the purchase of any new or additional 
property, the company was entitled to take into 
account all or any part of the moneys expended 
upon the construction and completion of new 
buildings upon vacant laud. 

Held— that the Court could only decide the 
questions as between the company and the 
present detendant ; and that if the Court was 
asked to bind all preference shareholders, a 
meeting of them must first be called, and they 
could nominate some one to act for them wl om 
the Com-t would nominate to represent them on 
the hearing of the summons. 

Morgan’s Breweet Co. v Crosskill, [1902] 

n Ch. 898 ; 71 L. J. Ch. 585 ; 10 Manson, 235— 

Buckley, J. 

192 . Costs — Trustee and cestui que Trust— 
Buies for Guidance of OiKirt]— Where trustees 
apply by onginatiug summons to the Court 
to construe an instrument for their guidance, 
and in order to ascertain the interests of the 
beneficiaries or to have determined some question 
arising in the administration of the trust, the 
costs are incurred for the benefit of the estate, 
and the Court will, as a general rule, diiect 
them to be taxed as between solicitor and cheat 
and paid out of the estate Again, wheie the 
application is of the same character, but is made 
by some of the beneficiaries, and not by the 
trustees, because such a course is considered 
more convenient, the same rule as to costs 
applies. But where the application is made by a 
beneficiary in respect of a claim which is adverse 
to other beneficiaries, and the applicant t tkes 
advantage of the procedure by originating 
summons to get determined a question which, 
but for that procedure, would pioperly form the 
subject of an action and fall within the term 
litigation, the Court will order the unsuccessful 
party to pay the costs. 

In re Buckton, Buokton Bdokton, [1907] 

[2 Oh. 406 ; 76 L. J. Ch. 584 ; 97 L. T. 332; 

23 T. L. E. 692 — Eekewich, J. 

193 . Parties— Trustee and Beneficiary Bepre- 
sented hy the same Counsel — Separate Bepresenta- 
tion Beeessary,} — On an originating summons to 
decide whether a certain bonus j^iaid to the 
trustees of a will was capital or income, a trustee 
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•who had no inteiest and the life tenant ■were 
represented by the same counsel. 

Held — that this was irregular, inasmuch as 
the trustee’s counsel was bound to assist the 
Court, and could not argue for a beneficiary. 

Re Bueton, [1901] W. N. 202 ; 112 L T. Jo 33 

[ — Farwell, J. 

194 . Questions Tooth of Laio and Fact involved 
—Procedure — i2. S C, Ord. 64a, r?'. 1, 4.] — ^An 
originating summons under Ord 64A is not the 
jiroper mode of procedure when questions both 
of law and of fact are invol'ved, and when a 
decision of the questions in law will not (what- 
ever the decision) end the litigation. 

Lewis v. G-reen, [1906] 2 Ch. 340 ; 74 L J. Ch 
[682 ; 64 W. R 93 , 93 L. T. 303— Wainng- 

ton, J. 

XXI. CHAMBERS IN CHANCERY DIVI- 
SION. 

196 . Aacount — Master's CeHijicate — Summons 
to Vary — Judge's Jurhdietwn to Vary ] — Upon 
a summons to vary a certificate of a Master it is 
open to the judge m Court to reconsider what 
he or another judge has done, and he may arrive 
at a different decision as much as if a motion 
were made to vary or discharge an order made 
by a judge in chambers, upon an ordinary 
summons. 

Hbwlings V. Graham, (1901) 70 L. J. Ch. 668 ; 

[84 L. T. 497— Joyce, J. 

196 . Administration Action — Creditors' Peed 
— Action for Account — Discretion of Court — 
B. 3. a, 1883, Ord. 56, r. 10 ]— The Com-t will 
in the exeicise of its discretion under Ord. 65, 
r. 10, not order an account of the dealings and 
transactions of the trustee under a creditor’s deed 
of arrangement, where it can determine the 
questions between the parties without such order, 
and where such order would have mischievous 
results, notwithstanding that the trustee may 
have been guilty of some misconduct in his 
duties. 

Campbell v. Gillespie, [1900] 1 Oh 225 ; 69 
[L. J. Ch. 223; 48 W. R. 160 ; 81 L T. 614— 
Cozens-Hardy, J. 

197 . Discharge or Variation of Order — Motion 
to Discharge Order.'] — An order made by a 
Master in chambers cannot be varied or dis- 
charged by motion in Court. 

Harringtok V. Ram AGE, (1907) 51 Sol. Jo. 614 

[ — Kekewich, J. 

198 . Further Consideration — Evidence to be 
used befoi'e the Judge.] — Where, upon a further 
consideratiou in the Chancery Dmsion, there is 
a dispute between the parties, e'vidence not before 
the Master ought not to be used, first, without 
notice, and, secondly, without the consent of the 
Court. 

Re Watson, (1904) 49 Sol. Jo. 54 ; 118 L. T. Jo. 

[87 — Kekewich, J. 


XXII. APPEALS. 

(a) Appeals to Court of Appeal. 

199 Appeal from Inferior Court — Bight to 

Ajjpeal from Inferior Court to Court of Appeal — ■ 
Jurisdiction to giie Leave to Appeal — Judicature 
Act, 1873 (36&37 Vict a. 66), s 45 — Judicature 
Act, 1894 & 58 Vict. c. 16), s. 1, suh-s. 5.] — 

Where a Divisional Comt, after deciding an 
appeal from an inferior Court, refuses leave to 
appeal, the Court of Appeal has jurisdictiou to 
grant leave to appeal. 

Godman v. Moses, (1900) 69 L. J. Q B. 823 ; 
[48 W. R 689 ; 83'L. T. 46; 16 T. L. R. 534— 

C. A. 

200 Appeal from Inferior Court — Bight of 
Appeal" — Appeal from Duisional Court to 
Court of Appeal bg Leave — Judicature Act, 1894 
(67 & 58 Vict c 16), s 1 (B).] — In a case where 
a county court judge gives leave to appeal (such 
leave being necessaiy), he creates a “right of 
appeal” within the meaning of sect 1 (.6) of the 
Judicature Act, 1894 ; therefore the conditions of 
a further appeal aie governed by that section, 
and the Court of Appeal can give leave for such 
fuither appeal after the Divisional Court has 
lefused it. 

Moore Nettlefold & Co. v. Singer Manu- 
[PACTERING Co , [1904] 1 K. B. 820 ; 73 L. J. 
K. B. 457 , 68 J. P, 369 ; 62 W. R 385 , 20 
T. L. R. 366— C. A. 

201 . Appeal turning on question of Fact — 
Action tried without a Jury — Behearing — 
Credibility of Witnesses.] — The practice m regard 
to appeals from a judge sitting without a jury, 
where the appeal turns on a question of fact, 
explained. 

CoGHLAN V. Cumberland, [1898] 1 Ch 704 ; 

[67 L. J. Ch. 402 ; 78 L. T 540— C. A. 

202 . Case stated under Baine's Act — Eie 
Quarter Sessions Act, 1849 (12 iS? 13 Vict. c. 45), 
A. 11 — Judicature Act, 1873 (36 & 37 Vict. o. 66), 
s. 19.] — An appeal hes to the Court of Appeal 
fiom a decision of the Divisional Couit upon a 
special case stated under sect. 11 of the Quarter 
Sessions Act, 1849 (12 & 13 Vict. c. 45), and this 
right of appeal is not affected by judgment being 
entered under that section, at quarter sessions, 
in accordance with the decision of the Divisional 
Court. 

The Corporation of Peterborough v. The Over- 
seer's of XVxlsbhorpe (12 Q B. D. 1) and The 
Guardians of Holborn Union v. The Guardians 
of Chertsey Umon (15 Q. B. D. 76) followed. 

Lodge v. Huddersfield Corporation, [1898] 
[1 Q. B. 859 ; 62 J. P. 616 ; 67 L J. Q. B 571 ; 

78 L. T. 582— C. A. 

203 Copies of Judge's Botes.] — On appeal to 
the Court of Appeal copies of the judge’s notes 
must be provided for the use of the Court. 
Costs thrown away by an omission to supply the 
notes may have to be paid by appellants’ 
soheitors, 

Lewis v. Gory, [1906] W. N, 95 ; 121 L. T. Jo. 

[39— C. A. 
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204 . Copies of Maternal JDoouments for the 
v.se of the Court — Affidavits — Costs — R. S. C., 
Ord. 68, 8.] — Wheie an appeal is brought, 
oiSpe copies of affidavits are pniiid facte 
sufficient, and, if on any appeal further copies 
are made for the use of the learned judges of the 
Court of Appeal, that Court should be asked at 
the time to allow them , and unless the Court is 
asked to, and does allow such copies, the taxing 
Master properly disallows the costs thereof. 

Decision of Kekewich, J. affiimecl. 

Re Rollason's Design, (1898) 78 L. T. 511 ; 

[16 R. P 0. 231— C. A. 

205 . Leave to appeal.'\ — Applications to the 
Court of Appeal for leave to appeal from the 
Divisional Coiu’t should be made ex parte. 

Dorset County Council v. Pethiok Bros., 
[(1898) 14 T. L. R 183— C. A. 

206 . Opinion of Assessor — Reasons for 
Opinion — Admissihilitij on Ilearinvj of Appeal — 
Patents, Resigns and Trade Marks Act, 1883 
(46 & 47 Vict. 6'. 57), s. 28 — Judicature Act, 
1873 (36 & 37 Viet. c. 66), s. 56.] — Where a trial 
takes place before a judge, as.sisted by an 
assessor, and the assessor has given his opinion 
to the judge, upon an appeal from the decision 
of the judge, the Court of Appeal has power to 
consider the opinion given by the assessor, and 
the reasons, if any, stated by him for that 
opinion. 

Hattersley & Sons, Ld v. George Hodgson, 
[Ld , (1906) 21 T. L. R. 178—0. A. 

207 . Shorthand Motes — Use of in Court of 
Apjieal — Agreement in Court helow with Consent 
of the Judge — Supgilying Judge’s Motes on 
Appeal.'] — Where at the trial of an action the 
parties agi'ee, with the consent of the judge, that 
a shorthand note shall be taken in place of notes 
by the judge, the Court of Appeal maybe referred 
to the shorthand notes alone , but where the 
judge has himself taken a note of the evidence, 
the parties cannot, upon an appeal, agree to use 
shorthand notes alone, and so to deprive the 
Court of the advantage of seeing the judge’s 
notes. 

Yorkshire Laundries v. Pickles, [1901] 

[ W. N. 28 ; 36 L J. (N. C ) 72 ; 110 L. T. Jo. 

57— C. A. 

208 . Stay of Execution — Jurisdiction of Court 
of Appeal — R 8. C., Ord. 68, rr. 16, 17.] — An 
appeal having been entered in the Int for hearing, 
an application was made to the Court of Appeal 
for a stay of execution, no application having 
been previously made to the judge who tried the 
case, he being away on circuit. 

Held — that the Court of Appeal had 
jurisdiction to hear the application 

Brown v. Brook, (1902) 18 T L. R 388— C, A. 

(h) Appeals to House of Lords. 

209 . Costs — Stay of Execution — Undertaking 
ly Respondents' Solicitors to Return Costs — 


Special Circumstances."] — Plaintiff, who had 
been unsuccessful m the Court below and the 
Court of Appeal, applied for a stay of e.xeeution, 
unless the defendants’ sohcitoi's would give an 
undettaking to return costs paid or to be paid, m 
the event of an appeal to the House of Lords 
being successful. 

Held — that there is no general rule as to 
giving or not giving an undertaking, each case 
depending on its own special circumstances. 
The plaintiff not showing special circumstances 
the application must be dismissed. 

Schweppes, Ld. v. Gibbens, [1904] W. H. 208 ; 

[118 L. T Jo. 177 ; 39 L. J. (n. c ) 702— C. A. 

(Reported on other points, 22 R. P. C. 113 ) 

210 Costs — T '"erdiot not Warranted hi/ 
Evidence — Ajipeal hj Plaintiffis — Mo Cross- 
appeal hy Eefendant — Judgment entered lor 
Defendant.] — Where there is a veidict which is 
ceitainly not warranted by the evidence, and no 
evidence to goto the jury .and no cross-ajipeal m 
the House of Lords, but only an appeal by the 
plaintiffs, an order ought to be made that 
judgment should be entered for the defendant, 
and that the plaintiffs should pa^v to the 
defendant the costs in the House of Lords and 
below. 

iBo Syndicate, Ld. v. Wyler, (1902) 87 L. T. 

[83 ; 51 Wk R. 320— H. L. (E.). 

211 . lo'ish Common Law Court — Interlocutor g 
Order — Appellate Jurisdiction Act, 1876 (39 & 
40 Vict. c. 59), ss. 3, 12 — Supreme Court of 
Judicature Act (^Irelandf, 1877 (40 & 4 1 Vict. 

0 . 67), s. 86.] — There was not any power to biing 
up an I inteilocutory order of a common law 
Court by way of appeal to the House of Lords; 
the mode in which it can be done at piesent is 
by specific legislation, viz., the Appellate Juris^ 
diction Act, 1876, sects. 3, 12, m lespect to 
England. There is no such specific legislation 
with regal d to Ireland, and, therefore, as regards 
Ireland, the law lemains as it was. 

Earl op Gospoed v Irish Land Commission, 

[1899] A. C. 435 ; 68 L. J P. C. 69 ; 81 L. T, 
330 ; 15 T. L R. 429— H. L. (Ir >. 

212 . Irish Common Lazo Court — Ceitiorari — 
Appellate Jurisdiction Act, 1876 (39 k 40 Vict. 
c. 59), ss 3, 12 — Supreme Court of Judicature 
Act (^Ireland), 1877 (40 & 41 Vict. o. 57), s. 86.} 
— The manifest intention of sect. 86 of the Irish 
Judicature Act, 1877, is that in future there 

: should be no appeal to the House of Loids m 
cases in which up to that time and under the 
then practice there was no appeal. 

Earl of Qosford v. Irish Land Commission 
([1899] A. 0. 435 ; 68 L. J. P C 69 ; 81 L. T. 
330 ; 15 T. L. R. 429— H.L. (Ir.), supra) followed. 
Reg. V. Barton, [1902] A. C. 268 f 71 L. J. P. C. 

[80 ; 87 L. T. 82 ; 18 T. L. R. 674— H. L. (Ir ). 

(c) Arbitration Appeals. 

213 . Aetion referred to Master hy Consent — 
Appeal from Jm Decision — R. iS. C,, Ord. 14, 
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r. 7 ; 40, rr 6, 6a ; 69, r. 3 — Avhitration Act, 
1889 (B2 & 53 Yict o. 49), ss. 14, 15.] — ^Where 
an action is by consent referred to a Master for 
trial under Ord. 14, r. 7, an appeal from his 
decision lies to the Divisional Court 

Decision of Div. Ot ([1904] 2 E B. 245 ; 73 
L. J. K. B. 816 ; 53 W. E 47 ; 90 L. T. 709 ; 20 
T. L. E 437 — Div Ct.) reversed. 

Fraser?). Fraser, [1905] l K B 368'; 74L. J. 

[K. B 183 : 63 W. E. 310 ; 92 L. T. 341 ; 21 
T. L E. 186—0. A. 

214 . Award l)ii Arbitrator appointed by 
County Court Judge — Mnrter and Servant — 
Aocident — Compensation — Ko Appeal direct to 
Court of Appeal — WorlimerU a Compensation Act, 
1897 (60 & 61 Viet. c. 37), Sdied. 2, cl (2), (3), 
and (4).] — An appeal wdl not lie direct to the 
Coiut of Appeal from the award of an arbitrator 
appointed by a county court judge under the 
Workmen’s Compensation Act, 1897, Sched 2, 
cl. 2. 

Gibson?’. Wormald and Walker, Ld., [1904] 

[2 K. B. 40 , 73 L J. K. B 491 ; 68 J P. 382 , 

52 W. E 661 ; 91 L. T. 7 ; 20 T. L K. 4.62— 

0. A. 

216 . Cose Stated by Arbitrator— Jurisdiction — 
Arbitration Act, 1889 (52 & 53 Viet. e. 49), 
? 19.] — No appeal lies from a decision upon a 
special case stated by an arbitrator with respect 
to a question of law arising in the course of the 
reference under sect. 19 of the Arbitration Act, 
1889. 

In re Knight and Tabernacle Permanent 
Building Society ([1892] 2 Q. B. 613 ; 62 L. J. 
Q. B. 33 , 67 L. T. 403 ; 41 W. E. 35 ; 8 T. L.E. 
783 — 0. A.) followed. 

Shrewsbury ?•. Shrewsbury, (1907) 23 T. L. E. 

[224-0. A. 

216. Case Stated by Arbitrators — Alternative 
J, ward — Matter to go bach to Arbitrator in one 
Brent — Consultative Junsdiehon of Court — Arbi- 
tration Aot, 1889 (52 & 63 Vict. c. 49), ss 7, 19.] — 
An arbitrator, to whom certain differences were 
refeiTed, stated a special case, which he headed 
■“ Award in form of special case,” and he asked 
the Court whether his construction of certain 
contracts on two points was correct , and the case 
stated that if both points were con-ectly decided 
the award was to stand, but if either point was 
wrongly decided the matter was to be remitted 
to him to give effect to the true construction of 
-the contracts in his final award. The High Court 
held that the arbitrator bad decided both points 
correctly. Upon appeal : — 

Held —that as the arbitrator had not stated 
the case so that, whichever way the question 
was answerdS, the rights of the parties would 
.have been finally determined, but had reserved 
the matter for himself in the event of the ques- 
tion being answered in one particular way, 
the case was not an award in the form of a 
snocial case within sect 7 of the Arbitratiou xict, 
1889. but wa'- a spec lal case f-tated undei 


sect. 19, and the ]unsdiction of the High Court 
was consultative only, and was not subject to 
appeal. 

In re The Holland Steamship Co., The 
[National Steamship Co., and The Bris- 
tol Steam Navigation Co., (1906) 23 
T. L. E, 59 ; 95 L. T. 769— C. A. 

217 . Enforoing Award — Appeal Direct to 
Court of Appeal — Arbitration Aot, 1889 (52 & 63 
Vict c 49), ss. 1, 12, Judicature Act, 1894 (67 
& 58 Vict. c 16), s. 1, sub-s. 4 ] — An application 
to enforce an award under sect. 12 of the Arbitra- 
tion Act, 1889, IS a mattei of practice and pro- 
cedme within the meaning of sect, 1, sub-sect. 4, 
of the Judicature Act, 1894, and an appeal from 
an order made thereon by a judge at chambers 
lies direct to the Coui’t of Appeal. 

In re Colman and Watson, (1907) 24 T. L. E. 

[39— C A. 

218 . Order to Aibitrafor to State a Case — 
Arbitration Act, 1889 (52 & 53 Vict c. 49), s. 19 
— Judicature Act, 1894 (57 & 58 Vict c. 16), s 1 , 
sub-s 4.] — Proceedings m an action in the High 
Court were stayed upon the ground that there 
was a submission of the matters in dispute to 
arbitration, and the matters were accordingly 
refen'ed ; in the course of the reference an order 
was made in chambers under sect 19 of the 
Arbitration Act, 1889, dnecting the arbitrator to 
state a case for the opinion of the Court upon 
certain questions of law which arose iiithe course 
of the reference. 

Held — that this was not a matter of practice 
and procedure within sect. 1, sub-sect 4 of the 
Judicature Act, 1894, and that therefore an 
appeal did not lie to the Court of Appeal. 

In re Frere and Staveley Taylor & Co. and 
[the North Shore Mill Co., Ld., [1905] 1 
K. B 366 , 74 L. J. K. B 208 ; 53 W. E. 242 ; 

92 L. T. 194 ; 21 T. L. E. 188— G. A. 

(d) Divisional Court. 

219 Appeal from Judge at Chamber s~Pro- 
hibition to County Court Judge— Supreme Court 
of Judicature {Procedure') Aot, 1894 (57 & 58 
Vict. n 16), s. 1, sub-s.i.l — An applicntion for a 
writ of prohibition to restrain an inferior Court 
from exceeding its jurisdiction is not a matter of 
practice or procedure within the meaning of 
sect. 1, sub-sect. 4, of the Supreme Court of 
Judicature (Procedm’e) Act, 1894, and an appeal 
from an order of a judge at chambers is to the 
Divisional Court of the Queen’s Bench Division, 
and not to the Court of Appeal m the first 
instance. 

Watson v. Petts, [1899] 1 Q, B. 64 ; 67 L. J. 
[Q. B. 970 ; 47 W E. 68 ; 79 L. T. 330 ; 16 
T. L. E. 31— C. A. 

220 . Appeal from Judge at Chambers — Prac- 
tice and Procedure" — Claim for Compensation 
under the Lands Clauses Aot, 1845 — Order for 
Trial in High Court — Regulation of Railways 
Acf. 1868 (31 &32 Vict r. 119) s 41 — ^vgpwme 
Covrf. ot Judicature {Prooednre) A<t. JS94 (57 6: 
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58 Viet. c. 16), s. 1, suh-s. 4.] — The defendants 
applied under sect. 41 of the Regulation of 
Railways Act, 1868, to the judge lu chambers for 
an order for the trial in the High Court of a 
claim for compensation under the Lands Clauses 
Consohdation Act, 1846. The judge made the 
order and the claimant appealed. 

Held — that the appeal should be made to the 
Divisional Court and not to the Appeal Com-t, on 
the ground that when the application was made 
to the judge in chambers there was no cause or 
matter in the High Court to which it could 
relate, and therefore it was not “practice or 
procedure” in a cause or matter in the High 
Court within sect. 1, sub-sect. 4, of the Judicature 
Act, 1894. 

WaUony. Fetts ([1899] 1 Q. B. 64 ; 67 L. J. 

Q. B. 970 ; 47 W. R. 68 ; 79 L. T. 330 ; 15 T. L. 

R. 31 — C. A., No. 219, supra) followed. 

Long v Geeat Noetheen and Citv Ry, 

[1902] 1 K. B. 813 ; 71 L. J. K. B 698 ; 50 

W. R. 402 , 86 L. T. 440 , 18 T. L. E. 478— 

0 A. 

221 , '^Criminal Cause or Matter" — Order for 
Deinolihon of Building — General Line of Build- 
ings — London Building Act, 1894 (57 & 68 Vict 
0 , ccxiii.), s 22 — Judicature Act, 1873 (36 & 37 
Vict. c. 66), .9. 47.] — A magistrate, upon a sum- 
mons charging a person with having erected a 
new building beyond the general line of buildings 
in a street contrary to the London Building Act, 
1 894, having made an order for the demolition of 
the building, the Divisional Court refused to 
grant a rule nisi calling upon him to state a case 
for the opinion of the Court. 

Held— that the decision of the Divisional 
Coui't was 111 a “criminal cause or matter" 
within sect 47 of the Judicature Act, 1873, and 
no appeal lay. 

Rex V. D’Eyncouet, (1901) 85 L. T 601 ; 18 
[T. L. R. 63— C. A 

222 . Divisional Court Specially Constituted — 
Power to Bedew Decisions ] — A specially consti- 
tuted Divisional Court appointed by the Loid 
Chief Justice of England has power, in cases 
where there is no appeal from Divisional Courts, 
to review previous decisions of Divisional Courts 
upon the same subject. 

Keuse V. Johnson, [1898] 2 Q. B. 91 ; 62 J. P. 

[469 ; 67 L. J. Q. B. 782 ; 78 L. T. 647, 14 
T. L. R. 416 ; 46 W. R 631— Div. Ct. 

(e) Final and Interlocutory Orders. 

223 Final or Interlocutory Order — Applica- 
tion for Solicitors to deliver Lists of Securities, 
4'e. — Appeal from Dismissal of Order — Length 
of Notice of Appeal — R 8 0., Ords. 52, r. 25 ; 
58, r, 3.] — On an application for an order under 
Ord. 52, r. 25, to direct the defendants, a Him of 
soheitors, to deliver a list of securities and to bring 
them into Court, and to deliver a cash account 
to the plaintiffs, the Master refused to make an 
order, and the judge affirmed his decision. On 


' appeal to the Court of Appeal, a four-day notice 
was given as if the order was inteiiocutoiy. It 
was objected that the order was reaUy final, and 
that pursuant to Old. 58, r 3, fourteen days’ 
notice should have been given. 

Held — ^foRowingiZa Herbert Reeves, [1902] 

1 Oh 29, that the order was final. The time for 
appealing would be extended. 

Hatdon r. Oaetweight, [1902] W. N. 163 ; 

[13 L. T. Jo. 363 ; 37 L. J. 420— C. A. 

224 Final or Interlocutory Order — Order 
Disposing finally of Action.'] — An order is a final 
Older if it finally disposes of the rights of the 
parties ; if it does not it is interlocutory — per 
Lord Alverstoue, C J. 

Where an order has been made in an action 
that the question of liability only be tiied first, 
the question of damages (if any) to go to a 
referee, and the judge, who tries the (juestion of 
liability, finds against the plaintiff, [his order 
dismissing the action is a final and not an inter- 
locutory Older. 

Skuirooh v. Tufnell ((1882) 9 Q. B. D. 621 ; 
30 W R. 740) followed , Salamati v. Warner 
([1891] IQ B 734 ; 60 L. J. Q B. 624 ; 39 
W. R. 547 — 0. A.) not followed 
BOZSON 9). Altetncham Ueban Disteiot 

[Council, [1903] I K. B. 547 ; 72 L J K B. 

271 , 67 J. P. 397 , 51 W. R. 337 ; 19 T L. R. 

266; 1 L G. R. 639— G. A. 

226 . Final or Interlocutory Order — Order 
setting aside an Aioard 1 — An award was stated 
in the form of a special case ; but before such 
case was argued a successful apphcation was 
made to a Divisional Coui't to set aside the 
award oil the gioimd of some technical miscon- 
duct on the part of the arbitrator. 

Held — that such order of the Divisional Ooimt 
was an “interlocutory” and not a “filial” 
order. 

In be Ceoasdell and Cammell, Laied & Co., 

[1906] 2 K. B. 669 , 75 L. J. K. B. 769 ; 64 

W. R. 620 ; 95 L. T. 441 ; 22 T. L. E. 769— 

C. A. 

226 . Final or Interlocutory Order — Summons 
to Review Taxation of Solicitor's Bill — Refusal 
to Review — Judicature (Procedure) Act, 1894(57 
& 68 Vict. c. 16), s. 1.] — An order dismissing a 
summons to review taxation of a solicitor’s bill, 
under the Solicitors Act, 1843, is an interlocutory 
order. Leave to appeal therefrom is conse- 
quently necessary imdersect. 1 of the Judicature 
(Procedm-e) Act, 1894. 

In EE Jeeome, [1907] 2 Ch. 145 , 76 L. J Ch. 

[432 , 96 L. T. 866—0. A. 

227 Interlocutory Order — JLeave to Appeal — 
Striking out Glavm as Frivolous and '\)^xaiious — 
Claim for an Inyunction— Judicature Act, 1894 
(57 & 58 Vict. c. 16), s. 1, sui-s. (1) (b) ] — An 
Older striking out a statement of claim as dis- 
closing no reasonable cause of action and dis- 
missing the action as fi-ivolous and vexatious, is 
an interlocutory order, and leave to appeal is 
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necessaiy, and this is so though au injunction is 
claimed. 

Charles Beig-ht & Co , Ln v River Plate 
[COKSTRUGTIOK Co., Ld , (1901) 17 T. L. R. 

708— C. A. 

228 . Interlocutor]) Order — heme to Appeal — 
Liherty of the Subject — Refusal to Commit — 
Supreme Court of Jud'cature QPi'oeedure') Aot, 
1894 (57 & 58 Vict c. 16), s. 1 (h), ] — Leave 
to appeal from the refusal of a ]udge to order 
the committal of the defendants for an alleged 
breach of an undertaking given by them to the 
Court was refused by the '^udge. 

Held — that the liberty of the subject was not 
concerned in the matter, and therefore leave to 
appeal was required, and that the Court of 
Appeal saw no reason for giving leave. 

Bowden r. Yoxall, [1901] 1 Ch. 1 ; 70 L J. 
[Ch 6 ; 49 W. R. 247 ; 83 L. T. 419 ; 17 
T L. R. 43— C. A. 

229 Summons for Delneri) and Taxation of 
Sol'icitoSs Bdl of Costs — R S. C, Ord 58, rr 3, 
9, 15 ] — A Ghent took out an originating summons 
in the common form, asking that a solicitor who 
had acted for him in that capacity might be 
ordered to deliver a bill of costs, and that the 
same nught be taxed. 

Held — that, whether the summons was dis- 
missed or granted, there was a final order, and a 
foiu'teen days’ notice of appeal was necessary. 

In re Herbert Reeves & Co , (1901) 85 L T. 
[495 , [1902] 1 Ch. 29 ; 71 L J. Ch. 70 , 60 
W R. 252— C. A. 

(f) Miscellaneous, 

230 Action of Rei iew — Atteni}rt to Review 
Charging Order — JError in Law upon Face of 
Judgment. 'j — The Court has still jurisdiction to 
deal by a fresh action with some matters which 
would have formerly been the subject of a biU of 
review, ey , wheie a judgment has been obtained 
by fraud, or w'here material evidence, not procur- 
able before, has been obtained since judgment. 

But the old jurisdiction to discharge by bill 
of review an order on the ground of error 
appearing upon its face no longer exists. The 
remedy is by appeal ; and, if the time for appeal- 
ing has expired, the Court may in a proper case 
extend it. 

Decision of Wright, J. (19 T. L. R. 623) 
affirmed on different grounds. 

Charles Bright & Co., Ld. « Sellar, (1903) 
[72 L. J Ch 921 ; 89 L. T. 431 ; 20 T L. R. 
12 ; [1904] 1 K. B 6 , 52 W. R. 148—0. A. 

231 . lUegality in Proceedings — Power of 
Court to take notice of Illegality — Reio 'Tinal — 
Questions not raised in Court Below.'] — It is the 
right and duty of the Court at any stage of a 
cause to consider, and, if it be proved, to act 
upon, an iRegality which may be fatal to the 
contention of either party to the litigation, so as 


to prevent the process of the Court from being 
used to es ablish a claim which ought not to be- 
enforced. 

But in a case in which a Court of Appeal,, 
after argument and before judgment, raised of 
its own motion the question of the illegality of 
the contract upon which the action was brought, 
which had not been raised in argument before 
them, the Judicial Committee, though consider- 
ing the circumstances very suspicious, decline 1 to- 
give judgment upon questions which had not 
been raised in the Court below, and sent the case 
back for a new trial. 

Connolly AND Another r. Oonsdmers Cord- 
[AGE Go., (1903) 89 L. T. 317— B G. 

22,2. Interest on Judgment Beht — Decision 
affirmed — Inferior Court subsequentlg ordering' 
Pag merit of Interest on Judgment Debt — J iirisdic- 
tion — Bisoretwn.] — The plaintiffs had obtained 
a colonial judgment, affirmed by the Brivy 
Council, ordering the defendant to repay to them 
a certain sum of money In this action the 
statement of claim included no prayer for 
interest, and the question of interest was not 
raised at auy stage of it. 

Subsequently, on further directions, the Comrt 
of Appeal, affiiming the Court of first instance, 
diiected payment of interest. 

Held — that the Court had discretion |to do so 
in a proper case ; 

But that any mention of interest had been 
intentionally omitted from the original order of 
the Privy Council with a due regard to the 
merits of the case , aud that therefore interest 
should only run from the date of the original 
decision of the Court of Appeal, aud not from the 
date when the liability arose. 

Burland V. Earle & Sons, [1905] A. 0. 690 ; 

[93 L. T. 313— P. C. 

233 . Interest where Judgment Reversed — Claim 
for Bamages — Action dismissed at 'Inal — Judg- 
ment entered for Plaintiff on Appeal — 'lime from 
which Interest runs — Antedating Judgment — 
Ord. 41, r 3 ; Ord. 58, rr. 1, 4.] — The plaintiff 
brought an action to recover unliquidated 
damages for injury to a cargo of meat arising 
from a breach of contract. At the trial judg- 
ment was given for the defendants. Upon 
appeal the judgment was reversed and entered 
for the plamtiff fox an amount of damages to be 
assessed, by a referee. The paities having sub- 
sequently agreed upon the amount of the 
damages, the plaintiff claimed interest upon 
that amount from the date of the original judg- 
ment at the trial. 

Held — that the judgment of the Coiu’t of 
Appeal pionouncing the plamtiff entitled to 
damages must be regarded as of the date on 
which it was pronounced and not as of the data 
upon which the judgment at the trial was 
pronounced ; that though the Court had power, 
under Ord. 41, r. 3, to antedate its judgment, 
no ground had been shown, such as a wrongful 
withholding of the damages, for antedating it ; 
and that, therefore, the plaintiff was only entitled 
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to interest from the date of the judgment of the 
Court of Appeal. 

Bouthwigk Elderslie Steamship Co., 

[Ld., [1905] 2 K. B. 516 ; 74 L. J. K. B. 

772 ; 53 W. E. 643 ; 93 L. T. 387 ; 21 T. L. E. 

630 ; 10 Asp. M. C. 121— C. A. 

234. Notice of Appeal — Personal Service — 
Wliereahouts of Respondent unhmvm — Snlsti- 
tuted Servioe.'\ — Where it is impossible to effect 
personal service of a notice of appeal to the Court 
of Appeal, service by registered letter to the last 
known adcLress will be allo.wed. Where such a 
letter was returned through the dead letter 
ofHce, publication in Lloyd's Weehly Newspaper 
was held sufficient. 

In re London County Council, [1901] W. N. 

[7 ; 110 L. T. Jo. 264 , 36 L. J. M. C. 31— 

0. A. 

234a. Offer hy Defendants — Refusal without 
more — Cods since date of Offer."] — ^Where defen- 
dants, who were sued for an injunction to 
restrain them using a certain firm name, after 
writ issued offered an undertaking not to con- 
tinue the acts complained of, eaOh party to bear 
their own costs, but the plaintiff refused the 
offer and continued the action, the defendants at 
the hearing gave a perpetual undertaking. 

Held, on the question of costs, that the 
plaintiff, having acted oppressively and un- 
reasonably in declining the offer without more, 
should pay the defendants their costs as from 
the date of the offer. Plaintiffs to have costs 
up to that date. 

Wright r. Eansom, (1902) 47 Sol Jo. 92. 

235 Setting aside Judgment on the Ground of 
Perjury,] — Mere proof that a judgment has been 
obtained by perjury is not sufficient to induce the 
Com’t to set that judgment aside in .an action 
subsequently brought for that purpose. 

Baker v. Wadsworth, (1898) 67 L. J. Q. B. 

[301— Div. Ct. 

236. Special Leave to Appeal — Terms Im- 
posed.] — Special leave given to the petitioners to 
appeal upon the condition of their submitting to 
pay to the respondent his costs of the appeal in 
any event, if so directed on the determination of 
the appeal. 

Montreal G-as Co. v. Cadieux, Ex parte 

[Montreal Gas Co., [1898] A. C. 718 ; (1898) 
67 L. J. P. C. 115— P. 0. 

(g) Official Eeferee. 

237. Action referred hy Judge of Chancery 
Division to Official Referee — Appeal from 
Referee — To lohat Com't.] — ^When an action in 
the Chancery Division has been referred by the 
judge to an official referee for trial, and judg- 
ment has been entered in accordance with the 
referee’s direction, an appeal from his decision 
(whether on law or on the facts) lies to the judge 
who referred the action, and not direct to the 
Court of Appeal. 

B,D. — VOL. III. 


Daglish v. Barton ([1900] 1 Q B. 284 ; 68 
L. J. Q. B. 1044 ; 48 W. E. 50 ; 81 L. T. 561— 
0. A., infra) disapproved. 

Wynne-EinCH V. Chaytor, [1903] 2 Oh. 475 ; 

[72 L. J. Ch. 723 ; 52 W. E. 24 ; 89 L. T. 123 ; 

19 T. L. E. 631—0. A. 

238. “ Right of Appeal to the High Court from 
any Court or Person ” — Application to Set Aside 
or Vary the Findings of an Official Referee — 
Judicature Act, 1894 (57 & 58 Viet. o. 16), s. 1, 
suh-s. 6.] — ^Where an action has been tried before 
an official referee, and an application is made to 
a Divisional Com't to set aside or vary the find- 
ings of the official referee, the decision of the 
Divisional Court is final ; and there is no appeal 
to the Com’t of Appeal without leave. 

Daglish r. Barton, [1900] 1 Q. B. 284; 68 

[L J. Q. B. 1044 ; 48 W. E. 50 ; 81 L T. 651— 

0. A. 

Disapproved in Wynne-Finoh v. Chayter, 
supra. 

(h) Security for Costs. 

239. Company Appealing — Companies Act, 
1862 (25 & 26 Viet. c. 89)‘ ,s. 69.]— A company 
appealing in an action, Avhich it has defended 
unsuccessfully, is not a “ plaintiff or pursuer in 
an action,” &c., within the meaning of sect. 69 of 
the Companies Act, 1862, and cannot be ordered 
under that section to give security for the costs 
of the appeal. 

Sinclair v. Glasgow and London Contract 

[Corporation, Ld., (1905) 6 E. 818 — Ct of 

Sess. 

240. Company opposing Appeal — Companies 
Act, 1862 (24 & 25 Viet. o. 89), s. 69.]— Where a 
company is successful in an action, and an appeal 
is lodged, the company is not “plaintiff or pur- 
suer ” within the meaning of sect. 69 of the 
Companies Act, 1862, so as to be required to give 
secm'ity for costs. 

Star Eire and Burglary Insurance Co. v. 

[Davidson, (1903) 4 F. 997— Ct. of Sess. 

240a. Default of Appearance — Applioation to 
Restore — Plaintiff Next Friend of Infants — 
Terms of Order to Restore — R. S. C., Ord. 27, 
r. 16.] — Where the plaintiff’s solicitor in an 
action was ignorant of the fact that the case had 
been transferred to the list of another judge, the 
defendant obtained judgment by default of 
appearance. The plaintiff was the next friend 
ot certain infants, on which ground it was 
urged, on an application to restore, that he 
should be ordered to give security for costs. 

Held (following Cochle v. Joyce, 37 L. T. 
428) — that on the payment within seven days of 
the costs thrown away, and of the coste of the 
application, the case should be restored. 

FoAKBS V. Miller, (1900) 108 L. T. Jo. 346— 
[Cozens-Hardy, J. 

241. Motion for New Trial — Divorce Petition 
■ — Same Rule applied in K, B. D. and P. D. 

\ A. D. — Judicature Act, 1890 (53 & 54 Vict. c. 44), 

4 



99 


PEACTICE AND PEOCEDUEE. 


100 


Appeals — Continued, 

s. 1, jR. S. C., Ord. 68, r. 16.]— The rule laid 
down in Hechsher v. Crossley, [1891] 1 Q. B, 
244, namely, that since the Judicature Act, 
1890, security will not be ordered for the costs of 
a motion in the Court of Appeal for a new trial 
of an action in the Queen’s Bench Division, also 
applies to the case of a motion for a new trial of 
a divorce petition. 

EiOKABY r. Eickaby, [1901] W. K 45 — C. A. 

242 . Motion for Mew Trial — U. S. C., Ord. 68, 
r. 15.] — The Court will now order security for 
the costs of a motion for a new trial m the same 
circumstances as security for the costs of any 
other appeal will he ordered. 

Eule in Hechsher v. Crossley ([1891] 1 Q. B 
224 ; 60 L. J. Q. B 75 ; 39 W. E. 211— C. A.) 
no longer binding. 

WlGHTWIOK V. Pope, [1902] 2 K. B. 99 ; 71 

[L. J. Ch. 709 ; 50 W. E. 531 ; 86 L. T. 760 ; 

18 T. L. K. 639— Div. Ct. 

243 . O^tfioud Meferee—Aj/peal froiii.l — There 
is power to order security for costs to be given 
by a person who appeals from an official referee 
to the King’s Bench Division. 

Billing-ton, Ld. v. Billington, [1907] 2 K. B 

[106 ; 70 L. J. K. B. 664 ; 96 L. T. 665 ; 23 
T. L. E. 473— Div. Ct. 

244 . Pi'ootioe the same tn loth Chancery and 
Xing's Bench Divisions. 2 — The practice with 
regard to orders for security for the costs of 
appeals from the King’s Bench Division, as to 
directing that the security be approved, will in 
future be the practice with regard to appeals 
from the Chancery Division — ^viz., to the satis- 
faction of the ]udge in chambers. 

Hope ^•. Hope, (1902) 86 L. T. 363— C. A. 

246 . Worlmen's Compensation — Appeal from 
County Court — Worlmen's Compensation Act, 
1897 (60 & 61 Vict. 0 . 37).] — A county court 

S held that the father of a young man 
, by an accident was not a “ dependant ” 
within the meaning of Sched. I. to the Work- 
men's Compensation Act, 1897, The father 
appealed, and the employer applied that the 
appeUant might be ordered to give security for 
the costs of the appeal. 

Held — that security to the amount of £16 
must be given, as the appeal was not in the 
nature of a motion for a new trial. 

In EE Habwood and Abrahams, [1901] 2 
[K. B. 304 ; 70 L. J. K. B. 746 ; 84 L. T. 867 

—0. A. 

246 . TJ^orhmen's Compensation — Rule as to 
reguinng Seouiniy for Costs.'] — The general 
rules aS to ordering security for costs apply to 
an appeal against an award of compensation 
under the Workmen’s Compensation Act, 1897 ; 
it does not, therefore, follow that security wiE 
not be ordered because a stay of execution has 
been granted by the county court ]udge 


Hulliill V. Bvcritt A'- Sons, Id. ((1900) 16 
T. L. E. 168, see Master and Servant, 272) 
explained. 

See Master and Servant, No. 272. 
Shea r. Deolenvaux and Another, (1903) 
[88 L. T. 679 ; 19 T. L. E. 473—0. A. 

247 , Worhmen’s Compensation — Kcoessity for 
Previous Bequest for Seeurity—Appeal under 
Workmen's Compensation Art, 1897.] — Befoio 
applying to tho Court for secuiityfor the costs 
of ail appeal under the Workmen’s Compensation 
Act upon the ground of the appellant’s poverty 
the respondent ought lirst to apply to the 
appellant for security. 

Btanland r. The Nouth-East'ejin Steel Oo., 
[Ld., (1906) 23 T. h. E. 1— (b A. 

(i) Time for Appeal. 

248 Any other Matter not heiny an ^lotion ’’ 
— B. S. C., Ord, 68, r. 9.] — An appeal from an 
order made on a summons un(l(n' tlio Vendor and 
Purchaser Act, 1874, s. 9, for the rescission of a 
contract and for the return of deiiosit comes 
under the head of “any other matter not being 
an action” within the meaning of Ord. 68, r. 9, 
and that rule as to time for ajipeal applies 
accordingly. 

Walker r. Oakbhott, [1902] W. N. 147 ; 37 
[L. J, N. C. 388— C. A 

249 . Pinal Order in Mutter not leing an 
Action — Decision of Divisional Court on Case 
stated by Magistrate under Merchant ShipjCinq 
Act, 1894— it!. S. a, Ord. 68, r. 16.]— An order 
of a Divisional Court affirming the decision of an 
alderman of the City of London upon a summons 
for the recovery of wages talicii out by a seaman 
undei sect. 164 of the Merchant Shipping Act, 
1894, IS a “ liual order in a matter not being an 
action ” within the meaning of Ord. 68, r. 15, and 
therefore no appeal to the (iourt of Appeal from 
such an order can be brought after the expiration 
of fourteen days. 

ADstin Friars Steam Shipping Co., Ld. v, 

[Steaok, [1906] 2 K. B. 499 ; 76 L. J. K. B. 

668 ; 70 J. P. 628 ; 94 L. T. 876 ; 22 T. L. E. 

701— C. A. 

260 . Infant Apqiellant — Extension of Time — 
Subsequent Expression of a Different Vieio by 
other Judges — B. 8. C., Ord. 18, r, 16,] — An 
infant sought leave to appeal from a decision of 
Kekewicb, J., although out of time, on the grounds 
that (a) the appheant was an infant ; (b) there 
was £20,000 at stake ; and (c) that other judges 
had dissented from the views expressed by 
Kekewich, J. 

held — that the discretion given to the Couri, 
by Ord, 18, r. 16, should only be exercised on 
the principles stated by Cotton, L.J., in In re 
Manchester Economic Building Society, (1883) 
24 Oh. D 488 ; and that none of the grounds 
stated in the appheation were “ special gi’ounds ” 
which would influence the Court to exercise its 
discretion. 

In re Bradshaw, Bradshaw v. Bradshaw, 

[1906] W. N. 86 ; 120 L. T. Jo. 591 ; 60 
Sol Jo. 439 , 41 L. J. N. C. 294— C. A. 
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351. Mistake — JUxteyiCon of Time —Dmeretioyi 
of Court.'] — The judgment in this action was 
delivered on March 19th, 1902, and the judge 
granted a stay of execution on the terms of the 
money being brought into Court. The defen- 
dants took up a position of observation, and did 
not pay the money into Court. They gave notice 
of appeal on the last available day, and it was 
not set down in time owing to some discussion 
between the town and country solicitors. The 
peiiod during which the appeal had to be set 
down was interrupted by certain holidays. The 
defendants applied to extend the time for setung 
down the appeal. 

Held — that as the defendants refused, or were 
unable to offer any immediate prospect of bring- 
ing the money and the taxed costs into Court, 
the application must be refused. 

Illingwobth r Melbouene Paeish Council, 
[(1902) 18 T. L. E. 776— C. A. 

253. 2hsfcilic of Coun&eL — Extension of Time — 
Special Leu.te to Appeal — E. 3 C, Ord. 58, r. 16.] 
— The fact that, owing to a mistake on the part 
of counsel, notice of appeal was not served 
within the proper time is not a ground upon 
which the Court of Appeal will give special leave 
to appeal under Ord. 58, r. 15, 

In re Hdsly ([1894] 1 Q. B. 742 ; 63 L. J. Q. B. 
265 ; 42 W. E. 218 , 70 L. T. 144 , 1 Manson, 4 
— C. A ) followed. 

In EE Coles and Ravensheak, [1907] 1 K. B. 

[1 ; 76 L. J. K. B 27; 96 L T. 750, 23 
T. L. R 32— C. A. 

253. Mistake of Legal Adoiser — Eivtenmn of 
Time— Ord. 68, r. 15.] — The fact that the legal 
adviser of a workman was at the time of opinion 
that it was impossible in the circumstances 
successfully to appeal against a certain order 
made under the Workmen’s Compensation Act, 
1897, is no ground for subsequently extending 
the time for appealing from that order 

Nicholson r. PiPEE, (1907) 24 T. L. R. 16 — 

[C. A. 

XXIII COSTS. 

And see Baebislees, 2—14. 

(a) Appeal. 

264. Action of Reoiew — Judgment lij Consent 
oMahned hij False Statement in Affidavit —Co.sts 
of First Action — Costs of Action of Reiiew .'] — 
L. sued S. for money lent, and applied for sum- 
mary judgment under Ord. 14, and in support of 
his application made certain statements in an 
atlidavit. Relying on these .statements, H. con- 
sented to an order, and judgment was signed. 
S. afterwards discovered that the statements 
were false, and brought an action of review to 
set aside the consent order and the judgment. 
Had the truth been disclosed in the action L. 
would have had to pay S. his costs in that action 
as between party and party. 

Held — that S. ought to be placed in the same 
position as if the first action had been brought 


to its legitimate conclusion, and that he was 
entitled to recover the party and party costs of 
such action and also the costs of the action of 
reviewL 

Stueeook V. Littlejohn, (1899) 68 L, J. Q. B. 

[166— Div. Ct. 

356. Appeal as to Costs — Discretion of Judge.] 
— In an action by the assignee of an equitable life 
estate in a freehold farm, the plaintiff sought to bo 
let into possession or receipt of the rents The 
Court made the order desired, subjeot to condi- 
tions, but directed that the plaintiff must pay the 
costs of the trustees and the remaindermen. 

Held, on apjieal as to costs, that the judge 
of first instance had exercised his discretion and 
that there was no right of apjieal from ins deci.sion 
in that resjiect. 

In EE Hunt, [1901] W N. 144; 45 Sol Jo, 

[662— C. A. 

366 House of Lords — Set-of—R S. Ord. 66, 

14 — Application of in House of Lords.] — 
Under Ord, 65, r. 14, a set-off for damages or costs 
between parties may be allowed, notwithstanding 
the solicitor’s hen for costs in the particular 
cause or matter in which the set-off is sought. 
This rule does not apply to the House of Lords. 
After a final judgment in the House of Lords, 
the Appeal Committee will not set off costs due 
by an appellant against costs due to him in the 
Court of Appeal 

Russell c. Russell, [1898] A. 0. 307 : 67 
[L. J P. 69— H. L. (B.) 

267 Official Referee — Discretion as to Costs — 
Leave to Appeal as to Costs — Judicature Act, 
1873 (36 & 37 Viet. c. 66), s. 49— J2. S. C., Ord. 
36, r. 55, (b) ; Ord. 65, r. 1 ] — An action was 
referred to the official referee tor trial, with all 
the powers of certifying and amending of a judge 
of the High Court. He decided as to the costs, 
but gave no leave to appeal from his order as to 
costs The plaintiffs appealed 

Held — that where there is no right to costs, 
and they are in the discretion of the pei sons who 
have to award them, there is no appeal except 
by leave , and that therefore the appeal did not 
he. 

Ministee ck Co, c. Appeely, [1902] 1 K. B. 

[643 , 71 L. J. K. B. 462 ; 50 W. R. 510 ; 86 
L. T. 625— Div. Ct. 

268 Portion of Judgiiient reversed — Repuij- 
inent of Portion if Costs.] — Where a party who 
has been ordered to pay, and has paid, the costs 
of a trial appeals successfully again.st one portion 
of the decision, the Court of Appeal may itself 
examine the taxed bill, and fix the amount to be 
repaid to the appellant in respect of tne point 
wrongly decided against him. 

In EE (tEIPBl’s Patent, [1904] 1 Ch. 239 — 

[C. A 

369. Repa.yment of Costs on successful Appeal 
— Interest upon such Costs — Judgments Act, 1838 
(1 & 2 Viet. c. 110), .s. 17.]— An action having 

4 — 2 
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been dismissed with costs, the plaintiff in March, 

1902, paid to the defendants £1,042, their taxed 
costs. 

In July, 1902, his appeal was allowed and the 
defendants repaid the £1,042 with interest 
thereon. 

In November, 1 908, the House of Lords restored 
the original order. 

Held— that the plaintiff must repay the 
amount paid to him in July, 1902, together 
with interest from July, 1902, to November, 

1903. 

Ashwoeth V. English Oaed Clothing Co., 

TLd. (2), [1904] 1 Ch. 704 ; 73 L J. Gh. 282 ; 

90 L. T. 263 ; 21 E. P. C. 356— Joyce, J. 

(b) Apportionment. 

260. (liancp.ry Division — R. S. C., Ovd. 65, 
r, 2.] — Old. 66, r. 2, as amended in 1902, still 
leaves unaltered the practice as to taxation of 
costs in the Chancery Division, laid down in 
Jenlmis Y, Jaehson^ [1891] 1 Ch. 89; 60 L. J. 
Ch. 206 ; 39 W R 242 ; 63 L. T. 688— G. A. 

If the plaintiff is given his costs of one part of 
the claim, and the defendant his costs of another, 
. . . the taxing Master divides the general costs 
into moieties, but gives to each party such part 
of every affidavit or document as relates to that 
part of the claim on which he succeeded, dis- 
allowing the rest 

The addition to Ord. 65, r. 2, was intended to 
sanction the practice of ordering one party to 
bear a fractional part of the entire costs in 
order to avoid the expense of an exact appor- 
tionment. 

In an action for trespass and an injunction, 
the plaintiffs accepted the damages paid into 
Court, and it was ordered that the defendants 
should pay the plaintiffs their costs of the action 
so far as related to the claim for trespass, and 
that the rest of the plaintiffs’ action be dismissed 
without costs. 

Held — that the taxing Master ought to allow 
to the plaintiffs only one moiety of the costs 
common to both issues in the action, and not the 
whole of the general costs. 

Decision of Farwell, J. f (1903) 61 W. R. 
383 ; 87 L. T. 710) affirmed. 

Todd and Anothee v. Noeth Eastben Ey. 

[Co., (1903) 88 L. T. 112— C. A. 

261 . RropoHiomte Method of Appm'tiownent — 
Practice .'] — In cases where a party is liable to 
pay a large portion of the costs of an action but 
IS not liable to pay the whole, it is often con- 
venient, with a view to saving expense, and 
possible to say that the party who is to pay costs 
shall pa;f a ceitain proportion of the whole. 

In be Pollaed, Pollaed v. Pollaed, [1902] 
[W. N. 49 ; 46 Sol. Jo. 290 — Kekewich, J. 

(c) Discretion of Judge, 

262 . Deprivinff SuOomfuZ Defendmd of Costs 
— ^‘Good Cause '[ — Plea of Qamng Aofe — 


Ovd. 65, r. 1.] — The fact that a man, when sued 
in respect of betting transactions, jiloads and 
relies on the Gaming Acts is no “gooil cause,” 
within the meaning of E. S. 0., Ord. (i5, r. 1, for 
depriving him of his costs. 

Decision of Ridley, J., reversed. 

Geanville i\ Feith, (1903) 72 L. J. K. 1?. 

[162; 88 L. T. 9; 19 T. L. E. 213 

263 . DepvivUitj Stioces.'ful IJifouhint of CWs 
— Jiirisdiotlon — Appeal — 11. B. C., Ovd, 6.5, v. 1.] 
— A successful defendant cannot be depnvcil 
of costs on the ground of improper conduct (c,//., 
misrepresentation to the pul die) not comiectcil 
with the issue between the jiartics. 

The [ilaintiffs claimed an injunction to restram 
the defendants from selling (Iricd soup jircpara- 
tions not of the plaintiffs’ mannfactiae in packets 
only coloiirably differing fiom those used by 
jilaintift's, and from passing off their goods as 
and for the plaintiffs’ goods. The plaintiffs' 
packets contained references to exhibition awards 
gained by the jilaintiffs for their soujis. Tlie 
defendants’ jiaekcts contained references to gold 
medals awarded to them, which were anterior in 
date to the time when they commenced to sell 
soup prejiarations, and w'cro in fact awarded for 
other goods. Kekowicli, J., gave judgment for 
the defendants, but he dejirived thorn of cosls 
upon the ground that the reference to the medals 
on the defendants’ packets was such as to lead to 
the inference that they had been gained in respect 
of the soup prejiarations. 

Upeta ajipeal, the Court affirmed the judgment 
for the defendants, but held that, even if the 
defendants had made a misleading statement on 
their packets about the medals, it was not a 
ground upon which they could be deprived of 
costs ; and further, that the statement on the 
packets as to the medals wa.s not misleading, 

King & Co., Ld, v. Gillaed & Co., Ld., [1905] 

[2 Oh. 7 ; 74 L. J. Oh. 421 ; 63 W. R. 598 ; 92 
L. T. 605 ; 21 T. L. R. 398—0. A, 

264 . Depvivmj Successful Defendant of Costs 
-—Judge acting on Irvclevant Matenals — Leave 
of Judge to Appeal — Judicatiive Aat, 1 873 (36 & 37 
Viet. e. 66), s 49.] — Where a judge who tries an 
action without a jurj deprives the successful 
party of costs without having really exercised 
his judicial discretion at all in the matter, as, for 
instance, where there are no materials before 
him upon w'hich he can exercise his discretion, 
an appeal will lie to the Court of Appeal without 
leave. 

In an action of waste against a tenant who 
had converted part of a dwelling-house into a 
shop and built a stable at the back of the 
premises, the judge, who tried the action with- 
out a jury, gave judgment for the defendant ; 
but he deprived her of costs upon the grouiul 
that, in his opinion, before doing what she liail 
done she ought to have approached her landlord 
upon the matter. 

Held — that this was a matter which was 
irrelevant to the question to be adjudicated 
upon in the action, and that the judge had no 
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power upon that ground to deprive the defendant 
of costs. 

Edmund and Others v . Mabtbll, (1907) 24 
[T. L. E. 25— C. A. 

266. Depriving Successful Plaintiff of Costs — 
jSUsconduct — Exaggeration hy Witnesses ] — 
Though a plaintiff, who is successful, may be 
deprived of costs for some misconduct directly 
connected with the subject-matter of the action, 
the fact that some of his witnesses have been 
guilty of exaggeration is not sufficient reason for 
exercising this power. 

LipmAN r. PULMAN & SONS, Ld„ (1904) 91 L. T. 

[132— Kekewich, J. 

266. Depriving Successful Plaintiff of Costs — 
“ Good Cause" — B. S. (7., Ord. 6.5, r, 1.] — In an 
action for breach of promise of marriage the jury, 
who were invited by counsel for the plaintiff and 
by the judge to award moderate damages, found 
a verdict for the plaintiff for £10. The judge 
deprived the plaintiff of costs. Theie was no 
suggestion of any oppression or misconduct on 
the part of the plaintiff in bringing the action 
or in the conduct of it, 

Held — that there was no “ good cause ” for 
depriving the plaintiff of costs. 

Tipping- v . Jepson, (1906) 22 T. L. K. 743— 

[0. A. 

267. Separate Issues — “ Event ” — Judgment — 
B. S. Cl, Ord. 6.5, r. 1.] — In an action, tried with 
a jury, for damages for trespass to land and for 
cutting down and removing a tree, the jury 
awarded damages for trespass, but found that 
the tree was not on the plaintiffs’ land. The 
judge directed judgment to be entered for the 
plaintiffs for the damages and the general costs 
of the action, and upon being asked to direct 
judgment for the defendants upon the issue as to 
the tree mn which they had succeeded, he said 
that he would make no order. Before the judg- 
ment was drawn up the defendants appealed, 
contending that, unless judgment was directed 
for them upon the issue as to the tree, they would 
not get the costs of that issue upon taxation. 

Held — that upon the certificate of the asso- 
ciate, setting out the findings of the jury and the 
judgment directed by the judge, being taken to 
the office, inasmuch as the judge had not made 
any order depriving the defendants of the costs 
of the issue as to the tree, the costs would follow 
the event, and the proper form of judgment to be 
drawn up would be one giving the defendants 
the costs of that issue, and that, therefore, the 
appeal was unnecess.ary. 

Hoyes V, Tate, [1907] 1 K. B. 650 ; 76 L. J. 

[K. B. 408 ; 90 L. T. 419 ; 23 T. L. E. 291— 

C. A. 

268. THal hy Judge alone — Appeal— B. S. C, 
Ord. 65, r. 1 — Judicature Act, 1890 (53 & 54 Vict. 
G. 44), s. 5.] — ^Where a judge, who tries a case 
without a jury, deprives a successful litigant i 
of his costs, the Court of Appeal will interfere I 


if it appears that the judge in so doing exercised 
no discretion or had no materials before him 
upon which he could exercise his discretion. 

The fact that a party insists upon trying a 
case, instead of leaving the matter in the hands 
of the judge as arbitrator, is no ground for 
not allowing him his costs. 

Civil Service Co-operative Society v. 
[General Steam Navigation Co., [1903] 
2 K. B. 756 ; 72 L. J. K. B. 933 ; 62 W. E. 
181 ; 89 L. T. 429 , 20 T. L. E. 10— C. A. 

269. Appeal — Costs, Charges and Expenses — 
Judicature Act, 1873 (36 & 37 Vict c. 66), s. 49 — • 

B. S. C., Ord. 65, r. 1.] — Though the costs may 
be in the discretion of the Court, yet, if it 
appears that the discretion was not exercised, 
but the Court applied a rule instead of exercising 
its discretion, the case is appealable without 
leave. 

The City of Manchester ((1880) 6 P. D. 221 ; 
49 L. J. P. 81 ; 27 W. E. 697 ; 42 L. T. 621— 

C. A.) followed. 

An appeal without leave does not lie as to 
costs only if there is nothing wrong with the 
order as to charges and expenses. 

Charles v. Jones ( (1886) 33 Oh. JD. 80 ; 66 
L. J. Ch. 161 ; 35 W. E. 88 ; 65 L. T. 331— C. A.) 
followed. 

In re Che,nnell ( (1878) 8 Ch. D. 492 ; 47 
L. J. Ch. 80 ; 26 W. E. 595 ; 38 L T. 494— Hall, 
V.-G.) not followed. 

Bew V. Bbw, [1899] 2 Ch. 467 ; 68 L. J. Ch. 
[667 , 48 W. E. 124 , 81 L. T. 284—0. A. 

(d) Documents. 

270. Copies of Documents for the Judge- 
Taxation^ — Where the Court is asked to con- 
strue the terms of a document, a copy should be 
provided for its use, and the costs of such copy 
should be allowed on taxation. 

In he Houston’s Settlement , Spabkes v. 
[Hutohell, (1904) 52 W. E. 61 ; 89 L. T. 

469 — FarweU, J. 

271. Shorthand Notes — Dispute as to Liahility 
to Pay for — Power of Court to decide Dispute^ 
— Where there is a dispute as to the liability of 
parties to pay the costs of a shorthand note, the 
Court can only deal with the matter by taking 
evidence as to wffiat the agreement really was, 
and will not order the costs to be costs in the 
action. 

Bast London Ey. Co. v. Thames Conserva- 
[TOES, (1904) 39 L. J. N. G. 262 ; 117 L. T. Jo. 

59 ; 48 Sol. Jo. 492— Farwell, J. 

272. Shorthand Notes— Transcript — Taxation 
— Discretion of Taxing Master.^ — Shorthand 
notes are an unusual expense, and will not, as a 
general rule, be allowed even on a solicitor and 
client taxation against a fund or estate, but the 
taxing Masters have a discretion, though it is 
exercised very sparingly. 

Ee De Nicols, De Niools v. Curlier, (1907) 
-[51 Sol. .Jo. 47 — Kekewich, 
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(e) Independent Proceedings. 

273 Co^tn before Action — 'llireat of Proceed- 
ingn — Coats Incurred upon Beceipt of — M. S. C, 
Ord. 66 r. 27 (29).]— A defendant, who is 
threatened with an action in respect of a fraud 
disclosed in a previous action to which he was a 
party, and who, in order to defend such threatened 
action, obtains at once a complete transcript of 
the proceedings in the first action, does so at his 
own risk. If the threatened action is launched 
and dismissed with costs, he will only be allowed 
on taxation the cost of so much of the evidence 
and judgment as related to rho issue in the 
second action. 

Buight’s Trustee v. Kellau, [1904] 1 Ch. 

[B69 ; 73 L. J. Ch. 245 ; 90 L. T. 156 ; 20 
T. L. II. 210— hady, J. 

274 . Set-of — JCtpMahle Jurisdiction of Court 
—U. S a, Ord. 65, rr. 14, 27 (.21)]— The 
plaintiff recoveied judgment in the High Court 
by default against A and B., and in the county 
(after remission) against 0.,ia respect of a debt due 
from an unincorporated club and guaranteed by 
them. He then tiled in the High Court to 
garnishee money due from the club to A., and 
standing at a bank in the names of A., C., and 
others as trustees, but failed, and was oidered 
to pay the costs of C. 

Upon an application by the plaintiff to set off 
these costs against the costs due to him under 
his judgment — 

Held — that there was no power to allow such 
a set-off, for 

(1) Ord 65, r. 14, does not apply to costs in 
distinct and independent proceedings (see 
Edwards v. Hope (1886) 14 Q. B. B. 922 — 
Uiv. Ct.) 

(2) Ord. 66, r. 27 (21), is similarly restricted 
in its application (see Barker v. Hemmvnq 
(1880) 5 Q. B. 609—0. A.). 

And (3) Theequitable jurisdiction of the Court 
to allow a set-off is limited to the case of parties 
suing or being sued in their own right. 

David u. Bees and Others, [1904] 2 K.B.435 ; 

[73 L. J. K. B. 729 , 52 W. K 679 ; 91 L, T. 

244 ; 20 T L. R. 577— C. A. 

276 . Set-off — Effect of Consolidation Order — 
11. S. tT'., Ord 65. /V. 14, 27 (21).] — Thepiovisions 
of Ord. 65, rr 14, 27 (21), as to set off of costs do 
not apply to costs in independent proceedings. 

Bavid V. Bees ([1904] 2 KB. 436 : 78 L. J 
K. B. 729 ; 52 W. E. .679 , 91 L T. 244 : 20 
T. L. R. 677 — 0. A.) followed. 

The plaintiff obtained a foreclosure order msi 
m respect of five charges. He subsequently 
applied by motion for a sixth charge to be iii- 
eluded, but his application was dismissed wnth 
costs. He then commenced new foreclosure pro- 
ceedings in respect of all six charges ; the defen- 
dant took out a summons to stay such proceedings 
on the ground of res judicata, this application 
was dismissed with costs, and the plaintiff’s two 
proceedings w'ere consolidated by order of a 
Master, which directed taxation of the costs. 


The plaintiff then applied for an order that the 
costs payable to him upon the defendant'h sum- 
mons should be set off agaiii.st those jjUiiilile by 
him on Ins iinsuccessfel mol inn. 

Held — that his applie.iLiun niusl be dismissed 
with eosts, since (iintwitlistaiiding the ennsnlulu- 
tion order) the pioeoedings were nidepeiident 
ones ; hut that these last-ineutioned eosts might 
be set off against the costs niider theeoiKsolidalion 
order. 

Bake r. French, [1907] 1 Ch. 128 ; 76 L. J. Ch. 

[2tl9 ; 96 L. T. ItKi— Parker, .1. 

(f) Miscellaneous. 

276 Action Settled — Effect on Orders us to 
Costs prerhiuslij made in 1/dcrhicntori/ Pro- 
ccecUngs ]— An action was .settled on the 'terms • 
“Record withdrawn No costs on eitlier side." 

Held— that the defendants were entitled to 
taxation and payment of costs ordered in various 
interlocutory proceedings to be paid to them by 
the plaintiff. 

Walter r. Bewigkio, Muueing & Co , (1901) 
[90 L. T. 409—0. A. 

277 I}isugrecnicnt of Jury— Action Joe AcgJl- 
gence — Charge of Fraud aha ndoncil —Costs — 
Judgment ] — Where in an action for damages for 
negligence and fraud the charge of friuid is 
abandoned, and the jury disagree as to their 
verdict and arc discharged, tlie defeiidaiit is 
entitled to the costs occasioned by the charge of 
fraud, but not to judgment iii respect thereof. 

DANBY I P, (1907) 61 Sol. Jo. 307— Lord 

[Alverstoiie, O.J. 

278 . Claun and Counter-claim — Jiulgmenl for 
Defendant on Claim and for Plaintiff on Counter- 
claim— General Costs of Aefuin.]~k plaintiff 
who has to pay or to receive the general costs of 
an action cannot throw on his opponent or have 
thrown on himself any part of such costs 

Whether both parties fail, or whetlier both 
succeed, or whether one fails and the other 
succeeds, makes no difference in principle. 

In an action for damages for libel the defen- 
dant counter-claimed for damages for libel on 
himself by the plaintiff. The action was tried 
with a jury, and judgment was entered for tiie 
defpdaut on the claim with costs, and for the 
plaintiff on the counter-claim with co.sts. The 
taxing Master apportioned some of the costs of 
the action between the plaintiff and the 
defendant- 

Held — that in considering what V'ere the 
costs of the action, the counter-claim as dis- 
tinguished from the defence ought to be dis- 
regarded and the costs taxed as if theie were no 
counter-claim, and that the plaintiff was only 
entitlert to such extra costs as were actually 
occasioned by the counter-claim. 

Saner v. Bilton (40 L. T. 314 ; 11 Oh. D. 
416) and Shrapnel v. Laing (58 L. T. 706 : 20 
Q. B. D 334) considered. 

Atlas Metal Co. v. Miller, [1898] 2 Q. b 

[600 ; 67 L. J Q. B. 815 ; 79 L. T 6 ; 46 W. R. 

667— C, A. 
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279. Costs Reserved — Motion for J-udgnic-nt — 
Judgment ly Default — Power of Co^lrt.'] — The 
Court has power to make ordeis as to costs 
reserved, as, e.g., costs of an application for an 
interim injunction, even although such costs are 
not mentioned m the statement of claim. 

Beokley i. Colley, [1904] 48 Sol. Jo. 261— 

[ Byrne, J. 

280. General Costs — Costs of Partioular Iss7ie.'\ 
— In an action for damages for the obstruction 
of a right of way, claimed alternatively as a 
public and as a private right of way, the ]ury 
found in favour of the plaintiffs in respect of the 
claim founded on the public right of way, judg- 
ment being directed for the defendant in respect 
of the claim founded on the alleged private right 
of way. 

Held — that the plaintiffs were entitled to the 
general costs of the action, and the defendant 
only to the costs of the issue on which he suc- 
ceeded, 

Smyth v . Wilson, [1904] 2 Ir. 40— K. B Div. 

281. Notices after Simmons for Directions — 
R. 3. C , 1883, App. W, item 51 — Ord. 66, r. 38.] 
— The E. S. C., App. N., item 61, apply to notices 
taken out after a summons for directions has 
been issued. 

MacGttabe r. Milligan, (1902) 61 W. E 74 ; 

[19 T. L E. 44— Eady, J. 

282. Recovery — Order of County Court to Pay 
— Action in High Court to Recover.'] — An action 
cannot be maintained in the High Court upon 
an order of a county court for the payment of 
costs. 

Furber 'i? Taylor, [1900] 2 Q. B 719 ; 69 

[L. J Q. B. 898 : 48 W. R. 689 ; 83 L. T. 

308—0. A. 

(g) Security for Costs. 

283. Aotion for Liltel against a Newspaper — 
Previous unsuccessful Aotion against other News- 
paper — Danhruptey of Plaintiff — No Ground for 
ordering Security.] — In an action for hbel against 
a newspaper pt is no ground for departing from 
the ordinary rule and ordering security for costs 
that the plaintiff has failed in a previous action 
in respect of the same, or similar, words against 
another paper, and has become bankrupt without 
paying the costs of such action. 

Le Mesurier V. Ferguson and Another, 
[(1904) 20 T. L. R. 32—0. A. 

284. Action referred to Official Referee — 
Application for FuHher Security — How made — 
R. 3 0., Ord. 30, rr. 2, 5; Ord 65, r. 6.]— An 
action in which the plaintiff had given security 
for costs was referred to an official referee to 
report on certain transactions and accounts. 
Thereupon the defendants applied by notice 
under the summons for directions for fm’ther 
security to be given. 

Held — that in a proper case such an applica- 
tion might be entertained upon a .summons under j 


[ Ord. 66, r. 6 ; but that the summons for direc- 
tions had ceased to be of any effect after the 
action had come on for trial and had been referred 
to the referee, and that therefore a notice of 
application under it was ineffectual. 

Brown v. Haig, [1905] 2 Oh. 379 ; 74 L. J. Oh. 

[591 ; 54 W. E. 26 ; 93 L. T. 99— Kekewich, J. 

285. Rond of Foreign Company — Ord. 66, r, 7,] 
— There is no general rule that the bond of a 
foreign company will not be accepted as security 
for costs. In each case it is a matter for dis- 
cretion, taking all the circumstances into 
account. 

Aldrich v. British Grippen Chilled Iron 

[and Steel Co., Ld., [1904] 2 K. B.860 ; 74 

L. J. K. B. 23 ; 63 W. R. 1 ; 91 L. T. 729 ; 21 
T. L. E. 1—0. A. 

286 Insohent suing as nominal Plaintiff for 
the Benefit of Third ] — Secui’ity for costs 

is required in the case of an insolvent who is 
suing as a mere nominal plaintiff for the benefit 
of third party 

The plaintiff, being insolvent, had executed 
an assignment of all his property, with one 
apparently insignificant exception, including 
specifically the subject-matter of the action, in 
these words • “ All the beneficial interest and 
pi’operty of the debtor of and m an action 
commenced by him against the Hathern Station 
Brick Co., Ld , but the right, property, or interest 
of the trustee therein shall not arise until judg- 
ment has been obtained by the debtor or the 
debtor has effected terms of settlement.” 

Held — that the plaintiff was merely a nominal 
plaintiff who had no beneficial interest in the 
result of the action himself, and he was suing a 
third party ; that he was suing for the benefit of 
the trustee, or rather for that of the creditors ; 
and that he must give security for costs. 

Lloyd v. Hathern Station Brick Co,, Ld., 

[ (1901) 85 L. T. 168—0. A. 

287. Shm'thand Notes of Evidence — Time foi' 
•malting Application.] — An application for the 
costs of a transcript of the shorthand notes of 
the evidence taken at the trial must be made 
before the ]udgment or order of the Court has 
been drawn up. 

The Turret Court, (1901) 84 L. T. 331 ; 17 
[T. L. K. 339 ; 9 Asp. M. C. 162-Jeune, P. 

288. Limited Company — Plaintiffs m Aotion — 

“ Sufficient Security" — Companies Act., 1862 (26 
& 26 Vict. <*. 89), s. 69.] — The security for costs 
required to be given by a plaintiff company, under 
sect. 69 of the Companies Act, 186^ must, as 
that section provides, be “sufficient” — neither 
illusory nor oppressive — having regard to the 
probable costs likely to be incurred by the 
defendant. • 

Dominion Brewery, Ld, v. Foster, (1898) 

[77 L. T. 507— G. A. 

289. Ordinary Inquiry as to Fund in CouH — 
Claimant a Foreigner resident Abroad.] — A 
person claiming under an ordinary inquiry under 
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ordinaiy circumstances cannot be ordered to 
give security for costs. 

Where solicitors had been ordered to pay into 
Court a sum of money in their hands belonging 
to their client — a Mrs. G. — upon which B., who 
was resident abroad, alleged he had a charge . — 

Held — that in substance S. was in the position 
of a plaintiff, and not of a defendant, and as S. 
was resident out of the jurisdiction, he must give 
security for costs. 

Isr EE Milwaed & Co., [19001 1 Ch. 406 ; 69 
[L. J. Ch. 247 i 82 L. T. 339— C. A. 

390. Melator — No Vhihle Means.'] — ^Where the 
relator in an action by the Attorney-General for 
the carrying out of a public trust or settlement 
of a charitable scheme has no visible means, he 
will be required to give security for the costs of 
the action, if it appears that there is some ques- 
tion to be tried. 

Attoeney-Gbnbeal V. Allman and Otheks, 
[1906] 1 Ir. R. 473— C. A. 

291. Stay of Proceedings until Seourity — Costs 
incurred in preparing Evidence — Comjiany — 
Voluntary Winding-up — Dissolution — Com- 
panies Act, 1862, ss. 142, 143.] — The plaintiff 
company brought this action for infringement of 
patent, and gave notice of motion for an injunc- 
tion for June 18th, 1897. 

The motion stood over for a fortnight, and on 
the same day an order was made that the plam- 
tifis should give security for costs, and, until 
security was given, should take no further pro- 
ceedings against the defendant 
No security was ever in fact given, and on 
August 6th the action was dismissed with costs 
for want of prosecution, the costs of the motion 
for the injunction to be costs in the action. 

On the taxation of costs under this order the 
Master disallowed costs of preparing evidence 
after the date of the order for security fo\' use on 
the hearing of the motion, on the ground that 
the defendant was not justified in incurring any 
expense after the order until the plaintiff had 
given security. 

The defendant took in objections ; the taxing 
Master’s answers were given on January 28th, 
1898, and on February 4th, 1898, the defendant 
took out a summons to review the taxation. 
Owing to the block in business this summons did 
not come on for hearing until July 16th. 

The plaintiff company had been dissolved on 
April 14th, a resolution for voluntary winding- 
up having been passed in May, 1897, the final 
meeting for passing liquidator's accounts held 
on January 8th, and the return to the registrar 
made on January 14th, 1898, as required by 
sects. 142 and 143 of the Companies Act, 1862. 

HELDip-that the taxing Master was wrong in 
disallowing all costs incurred by the defendant 
in preparation of evidence for the motion after 
the order for security, and the bill must be 
referred back to him. 

Held, also, that the Court had jurisdiction to 
make the order notwithstanding that the com- 


pany had been dissolved pen<liiig the proceed- 
ings. 

Do Croohhavon Mining Co. (L. It. 3 Eq. 6!)) 
held not to be overruled by Uc Pinto Silver 
Mining Co. (8 Ch. Div. 273) , De London and 
Caledonian Marine Insurance Co. (11 Ch. iJiv. 
141), and followed. 

Whiteley Exeroisee, Ld. V. Gamaub, [18U8] 

[2 Ch. 406; 79 L. T, 20; 6 MiUison. 249— 

North, J. 

293. Trustee of Deed for (Wditors — Jn.\olrent 
Plaintiff .] — An insolvent plaint itl, who sues as 
the trustee of a deed executed by a debtor for 
the benefit of his creditors to recover a debt due 
to the debtor, and who is not. beneficially inte- 
rested in the subject-matter of the claim, w ill be 
ordered to give security for the costs of the 
action. 

Such a person is not within the exemption 
recognised in the case of a trustee in bankruptcy, 
liquidator, or legal peisonal representative; anti 
he is not beneficially interestetl merely beeause 
the deed empowers him to retain Ins costs, 
charges, and expenses out of the assets. 

Greener r. Kahn & t!o., Ln., [1906] 2 K. B, 

[374 ; 76 L. J. K. B. 660 ; 9.6 L. T. 481 ; 22 
T. L. It. 694— C, A. 

(h) Taxation Generally. 

And see Bankruptcy, 6. 

393. Action referred to Master hg Consent — 
Costs of Deferenee — Costs of Action — Whether 
High Court or County Court Seale — Poieers of 
Master — J?. S. C., Ord. 14, r, 7' — County Courts 
Aot, 1888 (61 & 62 Viet. c. 43), .s'. 116,]— Where, 
upon the hearing of a summons for judgment 
under Ord. 14, an action is by consent leferred 
to a Master for trial under r. 7. the Master has 
the same power of awarding and certifying for 
costs as an 01 diiiary arbitrator ; and therefore he 
can award to a plaintiff costs of the reference 
and award to be taxed on the High Court scale, 
although the sum recovered is less than £60 (in 
an action of contract). 

But with regard to the costs of the action in 
such a case his position is different : a judge 
alone can extend the time allowed by sect. 116 
of the County Courts Act, 1888, and, if the 
twenty-one days have elapsed between service of 
the writ and judgment, the Master has no power 
to give costs of the action on the High Court 
scale. 

Semhle, the Master may allow a fixed sum for 
such county court costs ; but such sum must be 
less than that allowed for “ fixed costs ” on the 
High Court scale. 

Haycocks, Ld. v. Mulholland, [1904] 1 K.B. 

[146 ; 73 L. J. K. B. 126 ; 62 W. e. 400 ; 90 
L. T, 88— Phillimore, J. 

294. Assessment of Dump Sum — Duty of Tax- 
ing Officer — No Oijectum carried in — Sunmom 
to Meview — M. S. C., Ord. 65, r. 27, snh-r. 38a,] 
— ^Where a taxing officer assesses a lump sum for 
costs, in lieu of taxing, under Ord. 65, r. 27, 
sub-r. 38 a, he ought to state explicitly in his 
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certificate that he has done so, and his reasons 
for so doing. His discretion in the matter is a 
very delicate one, and only to be exercised 
judicially upon evidence of special circum- 
stances. 

A taxing officer purported to tax a bill of 
costs, but in fact assessed a lump sum under this 
sub-rule : — 

Held — that although no objections had been 
carried in, yet, as he had not taxed according to 
the rules, the bill of costs must be sent back for 
taxation. 

In re Johnston, Mills v. Johnston, [1904] l 

[Ch. 132 ; 73 L. J. Ch. 17 ; 89 L. T. 497— 

Harwell, J. 

296. “ Costs oj the Action" — Costs of the Appli- 
cation not dealt imth in Order — “ Costs reseried” 

— Costs any event" — Costs, Cliaryes, and 
Expenses of Trustee."'] — It is the duty of a taxing 
Master to include in “the costs of the action ” all 
costs expressly disposed of in that way, and the 
costs of applications, the costs of which are not 
expressly reserved by the order. Where costs 
are expressly reseived by any order (whether 
costs of a trustee or beneficiary or both), such 
costs must be expressly dealt with by the judge, 
and the effect is that the incidence of those 
costs, not only as between the plaintiff aii<^ 
defendant, is reserved, and it is the duty of the 
taxing Master to see they are not included in the 
bill without further dnection from the Court. 

A trustee who makes an unsuccessful applica- 
tion which is dismissed with costs to the other 
party “ in any event ” cannot obtain reimburse- 
ment of his own costs under the oider giving 
him costs, charges, and expenses properly in- 
curred ; the result being that the trustee must 
pay personally not only his opponent’s costs, but 
his own. 

General observations by the Court on the 
proper method of dealing with “costs of the 
action.” 

How ' 0 . WiNTEETON (Eael), (1906) 91 L. r. 763 

[ — Kekewich, J. 

296. Qnardian ad litem — Official Solicitor 

— Party and Party Costs — ■ R. S. C., 
Ord. 65, r. 13.] — An action was brought 
by a schoolmaster against one of his pupils 
(an infant), claiming damages for the defen- 
dant’s wrongful act in setting fire to the 
plaintiff’s house and furniture. The writ was 
served on the defendant’s father, but no appear- 
ance was entered by him on behalf of the defen- 
dant. On the application of the plaintiff, the 
official solicitor was assigned as the defendant’s 
guardian ad litem, and he delivered a defence on 
behalf of the defendant. The jury awarded the 
plaintiff damages. Judgment was entered 
accorchngly, and it was ordered that the plaintiff 
should pay the costs of the guardian ad litem, to 
be taxed by the Master. 

Held — that in the absence of a special direc- 
tion to allow solicitor and client costs, the costs 
of the guardian ad litem should be taxed on the 


party and party footing — i.e., that the costs pay 
able by the plaintiff to the guardian ad Mem 
should be those costs to which the guardian 
ad litem would on taxation be entitled against 
the plaintiff, assuming him to be a successful 
party in the litigation with the plaintiff. 

Eadt V. Elsdon, [1901] 2 K. B. 460 ; 70 

[L. J. K. B. 701 ; 49 W. E. 696 ; 84 L. T. 616 

— Dir. Ct. 

297. Higher Scale — ImpoHance, Difficulty or 
Urgency — Special Ground Allegation of Fraud 
— B. S. C., 1883, Ord. 65, r. 9.] — The mere fact 
of an allegation of fraud being made in an 
action by the unsuccessful party is not a special 
ground for obtaining costs on the higher scale 
under Ord. 66, r. 9, even when the amount in 
dispute is large, and the questions of law and 
fact raised are difficult. The meaning of the 
rule is that it is to apply where the nature and 
importance or the difficulty or urgency of the 
case necessitate the expenditure of more money. 

Assets Development Co., Ld. r. Close 

[Bros. & Co., [1900] 2 Ch: 717; 69 L. J. 

Ch. 715 ; 48 W. E. 699 ; 83 L. T. 162 
— Buckley, J. 

Inguiry under the Lands Clauses Act — 

Taxation by Chancery Master — Lands Clauses 
Consolidation Act, 1846 (8 & 9 Vict. c. 18), s. 52 
— Ord. 66, 9’r. lA 27 (25) — R. S. C., Jaoivary, 
1902.] — The E. S. C., January, 1902, have 
established, under the name of the Supreme 
Court Taxing Office, one taxing department of 
the central office, of which both the Masters of 
the King’s Bench Division and the Chancery 
taxing Masters are officers, each class having 
power to perform the duties hitherto performed 
only by the other class , and therefore Chancery 
taxing Masters have now power to tax the costs 
of an inquiry under the Lands Clauses Act, 
1845, as well as Masters of the King’s Bench 
Division. 

Covington r. Metropolitan District Ey. 

[Co., [1903] 1 K. B. 231 ; 72 L. J. K. B. 93 : 

50 W. E. 428 ; 87 L. T. 649 ; 19 T. L. E. 142 

— Div. Ct. 

298. Inspection of Property — No Order for 
such Inspection — Power to allow Costs of — 
R. S. C., Ord. 60, r. 3.] — A taxing officer may 
in a proper case allow the costs of an inspection 
of property (e.g., the machinery forming the 
subject of a patent action), although there has 
been no order for such inspection under Ord. 50, 
r. 3, and no agreement between the parties that 
such costs shall be costs m the action. 

Ashworth v. English Card Clothing Co., 

[Ld. (1), [1901] 1 Ch. 702 ; 73 L. J. Ch. 274 ; 

62 W. R. 607 ; 90 L. T. 262 ; 21 E. P. C. 

363 — Joyce, J. 

r 

299. Objections.] — The general rule of taxa- 
tion is that you can only get rid of the taxing 
Master’s certificate if you carry in objections 
thereto. 

Craske r. Wade, (1899) 80 L. T. 380~C. A, 
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300 Order for Payment of CoMe to Successful 
Party,! CiVcejyt so far ns increased hy certain 
Issues — Affidniot relating to hath General and 
Eoccepted Issues — Rule in Coininon Law Actions 
— Chancery Rule ] — An order of Byrne, J., con- 
tained a direction as to the taxation of costs, and 
W. C. & Co. were ordered to pay to the E. B. P. 
Co. all their costs except so far as such costs had 
been increased by the issues of fact found against 
the 11 B. P Co. — namely, the issues of user or 
non-user of the trade mark before 1876 and the 
abandonment of the trade mark subsequently. 
The fi. B. P. Co. were ordered to pay to W. 0. & 
Co their costs so far only as they were increased 
by those particular issues Upon the taxation 
of the costs of a witness who had been brought 
over from America to be cross-examined at the 
suggestion of W. C. &: Co., the E B. P. Co. 
objected to the disallowance of those costs on 
the ground that the affidavit did not relate 
solely to the excepted issues. 

HfiLD — that the decision of the taxing Master 
was light ; and that the rule which i.s found 
applicable in common law actions wdiere a 
witness is called and examined tv ivi voce is not 
to be applied to an affidavit, the costs of which 
are allo’wed at so much a folio. 

Re Weight, Crossley & Co., (1902) 86 

[L T. 280—0. A. 

301. Order to Ta,c Costs, including Cosh and 
Remuneration of Recetiers and Managers, 
Balance to be certified — Reference of Costs of 
Receivers and Managers to Master rn Ordinary 
— Separate Certificate — R. S. 0., Ord. 65, 
r. 27, snh-r 26.] — An order, amongst other 
things, ordered that “ it be referred to the 
taxing Master to tax the costs of the plaintiffs 
. of this action up to and including j'udgment, 
including the costs and remuneration of the 
receivers and managers ... to tax the costs of 
the said defendants . . to deduct the said 
costs of the said defendants fiom the plaintiffs’ 
costs hereinbefore directed to be taxed and to 
certify the balance . . .” 

The taxing Master did not certify the balance 
as diiected by the judgment, but he issued a 
separate certificate stating that he had not 
included the costs and remuneration of the 
receivers and managers, as he thought it "was 
a proper case to have them ascertained by the 
Master in Ordinary, and therefore had sent the 
matter to him, and it was still pending. 

Held, by Byrne, J., that the taxing 
Master's certificate, not being according to the 
exigency of the order, must be taken off the file, 
and the amounts thereby certified included in 
the taxing Master’s final certificate to be made 
in the action. 

Held, on appeal, that the order was right. 

HlLKSTOCfB AND HAIOH MOOB COAL Co. r. 
[Edey, [1901] 2 Oh. 652; 70 L. J. Oh. 774 ; 

86 L. T. 300—0. A. 

302. Originating Summons — Instructions for 
Originating Summons — R, 8. 0,, lanuary, 


1902, r. 10 — Ord. 66, rr. H, 27 (29) 

(37) — App. A'., th. 66.] — The effect of 
the alteration made in Ord. 66, r. 27 (29), by 
r. 10 of R. H, 0., January. 1992, is that the tax- 
ing Master is no longer restricted to the allow- 
ances mentioned in App. N. 

On taxing the costs of an originating summons 
the Master was of opinion that a cliarge of the 
guineas was reasonable for taking instructions 
for the summons , and it was held that, he had 
now a discretion mulor Ord. 66, r. 27 (29), to 
allow such charge, and that he was not now 
limited to the charge of .61 bv fixed hy 11. 8. O,, 
App. N., No 66. 

Ord. 66, r. 27 (37), enables the taxing Musters 
to diaw up regulations as a guide to each other 
in order to assimilate allowances and secure 
uniformity, but such regulations known us the 
“ Blue Book ” cannot fetter llie discrctioii given 
by r. 27 (2it). 

Mclver, Ld. v Talc Steamers, Id. ([19U2] 

2 KB. 184 ; 71 !>. J. K. B. 717 , 60 W. R 642 , 
87 L. T. 320— C. A., sec HoLICITOES, 61) followed. 

Re Ermen, Tatham c. Eumen, [1S>03] 2 Oh. 166 ; 

[72 L. J. Oh. 492 : 61 AV. R. 174; 88 L T. 

:162— Farwell. J. 

(i) Trustees and Executors. 

303 Administration Action- -Attached Trustee 
— JEiiiploymont of Two Counsel.’] — A hostile 
attack being made in a crodito)'’s administration 
action against one of two trustees and defen- 
dants, the attacked trustee was allowed to 
appear separately, and, the attack having sub- 
stantially failed, was given his costs as between 
solicitor and client. The plaintiff had employed 
two counsel. 

Held — that the attackc<l trustee was to be 
allowed his costs of employment of tw'o counsel. 

In re Maddock, Butt r. Wright, [1899] 2 

[Ch. 688 ; 68 L. J. Oh. 666 ; 47 AV. R. 684 ; 81 
L. T. 320— Oozeus-Hardy, J. 

304, Administration Action — Real and Per- 
sonal Estate — Apportionment of Costs — Land 
Transfer Aet, 1897 (60 & 61 Viet. e. 66), s. 1, 
sub-s. 1, 2, snh-s. 3.] — The Land Transfer Act, 
1897, by vesting real e.state in the personal 
representative and by directing the real estate 
to be administered m the same way as personal 
estate, has made no difference in the former 
settled practice of the Chancery Division that 
the costs of an administration action, so far only 
as they have been increased by the administra- 
tion of the real estate, are to be borne by that 
real estate. 

In re Middleton ((1882) 19 Ch. D. 652 ; 51 
L. J. Ch. 273 ; 30 AV. R. 293 ; 40 L. T. 369— 
C. A.) followed. 

In re Jones, Elgood r. Kinderley ; Elgood v. 

[Jones, [1902] 1 Ch. 92 , 71 L. J. Ch. 0 ; 60 
W. R. 215 ; 85 L. T 608— Buckley, J. 

306, Construction of Will — Appeal — Costs of 
Appearance of Irustees of Will.] — The trustees of 
a will were served in the ordinary course with 
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notice of appeal in an action relating to the con- 
struction of the will, and no intimation was given 
to them that their appeal ance at the hearing 
would not be expected ; they accordingly ap- 
peared thereat by separate counsel, who was not, 
however, in the events which happened, called 
upon to take any pai t in the proceedings or to 
assist the Court in any way 

Held — that they were entitled to their costs 
of appearance. 

Carroll v. Qraham ([1905] 1 Ch. 478 , 74 
L. J. Ch. 398 ; 68 W li. 549 ; 92 L. T. 66— C. A., 
.see Trusts, 105) distinguished. 

Gattkeson V. Clark, (190(1) 96 L T 42— C. A. 

306 . Siimoions hy JEu'ecutor to determ hie Question 
of Const ruet ion — Betises — Ileir-at-Law — Costs — 
Lund Transfer Art, 1897 (60 & 61 Yict. e 66).] 

■ — ^The executors of the will of a testator, who 
died after the Land Transfer Act, 1897, came 
into operation, asked for the determination of 
the question whether, under the terms of the 
will, a certain piece of freehold land was included 
in the specific devise, or went to the heir-at-law 
The will did imt contain any general devise of 
real estate. 

Held — that the piece of land passed to the 
heir-at-law, and as the devisees had failed to 
make out their title, they weie in the same 
position as to costs as if they had brought an 
action under the old law. 

In re Teel, Woodcock ?. Holroyd, (1899) 
[81 L. T. 604— Kekewich, J. 

307 . Tender fur Costs— Ch/invenj Petition— 

, Service on Trustee — i2. S C., Ord.G5, r, 27 (19) ] 
—Old. 66, r. 27 (19), as to a tender for costs on 
service of a petition, does not apply to a trustee 
whose duty it is to appear and protect the trust 
fund, the subject-matter of the petition. 

Lowe r. Moore. (1906) 22 T. L. E. 640— 

[Eady, J. 

(k) Two Defendants. 

308 . Alternative Claims for Tort— Power to 
Order Unsuccessful Defendant to imy all Costs 
— Joinder of Causes of Action — li o. C, Ord. 
16, rr. 4, '7; Ord, 66, r. 1.]— In an action 
in ’the High Court to recover damages against 
two defendants either jointly or severally for 
personal injuries caused m a collision by the 
alleged negligence of both or cither of them in 
the management of their respective vehicles, 
the jury found a verdict against one defendant, 
and in favour of the other. The judge ordered 
that tiie costs of the successful defendant should 
be added to the costs of the un.successful defen- 
dant, and should be paid by the latter, so as to 
enable the plaintiff to recover all the costs from 
the unsuccessful defendant. 

Held — ( 1) that he had power to do so, and 
also that, as the attitude taken up by the 
unsuccessful defendant made it reasonable for 
the plaintiff to join the successful defendant, the 
order was rightly made. 


(2) That on appeal it was too late to raise for 
the first time an objection to the jurisdiction to 
try an action alleging several torts against two 
defendants. In any event, Old 16, rr 4, 7, 
applies to actions of tort, as well as of contract, 

Sanderson v. Bliitli Theatre Co ([190.3] 2 

K. B. 533 , 72 L. J. K B. 761 ; 52 W. K. 33 . 89 

L. T. 1.69; 19 T. L. E. 660— C A., No. 313, 
infra) applied. 

Sadler v. Great Western By Co. ([1896] A. C 
450 ; 66 L. J. Q B. 462 ; 74 L. T. 501 ; 45 W. E 
51 — H. L.) distinguished. 

Decision of Bray, J. (22 T L. E. 244) affirmed. 

Budlook i London General Omnibus Go., 
[Ld , [1907] 1 K. B. 264 . 76 L J. K. B 127 , 

95 L. T. 905 ; 23 T. L. E. 62— G A. 

309 . fdnforoinij Cuntnhitioii.] — Where an 
Older for costs is made against .several co-defen- 
dants, and one of them pays the whole of such 
co.sts, he can enforce his right to contribution in 
the action without any necessity for taking 
independent proceedings. 

Newry Salt Works Co , Ld r. Macdonnbll 
[and Others, [1903] 2 Ir. E. 454 — K B. 

Div. 

310 . Injunction against One of Two Defendants 
with Costs — Whole of the Costs of the Action 
allowed.']— IhQ plaintife obtained an injunction 
against the defendant Gavin with costs m an 
action to restrain the infringement of a copy- 
right. No relief was granted againfet the co- 
defendant corporation, Lloyds’, the plaintiifs 
were not given any costs against them, and were 
not ordered to pay any costs. An order embody- 
ing the judgment was drawn up and the defen- 
dant Gavin attended at its drawing up. The 
taxing Master allowed against the defendant 
Gavin the whole of the plaintiffs’ costs of the 
action. This was objected to by Gavin. On a 
summons to review . — 

Held — that as the order had been diawn up, 
passed, and entered, the Court was bound by it 
as it stood ; that the Couit could not mould or 
re-fiame the order; and that the taxing Master 
had taken a correct view of what the order 
meant. 

Kelly’S Directories, Ld. v Gavin and 
[Lloyds’, [1901] 2 Ch. 763 , 70 L. J. C-h. 

786 ; 86 L. T. 399— Byrne, J. 

311 . Proceedings stayed hy Consent against 
one Defendant — Order on. other Defendant to 
pay Plaintiffs Costs— Costs incurred against 
First Defendant — Whether included] — An 
action was brought against a company and an 
individual for infringement of a patent. By 
consent proceedings against the company were 
stayed , at the trial the other defendant was 
oulered to pay tlie i)laintiff’,s costs. ^ 

Held— that in the absence of any special 
diiection in the order the costs incuired by the 
plaintiff against the company were properly 
included in the taxation. 

Kelly' s Direrf ones Garin and Lloyds' ([1901] 
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Costs — Chntimu'd. 

2 Oh 763 ; 70 L, J. Oli. 78(; ; 85 L. T. 3'JO— 
Byrne, J., mjjra) followed. 

Badische Anilin und Soda Fabeik v. Hick- 

[SON, (1906) 23 R. P. 0. 149 — ^Warrington, J. 

312 . 8ame Solicitor appearing for Two Lefen- 
(lunt,^ — Judgment for One Defendant with Costa 
— Disagreement of Jury as to other Defendant.'] 
Where m an action on a contract two defendants 
appear and defend hy one solicitor, and judg- 
ment with costs IS entered for one of such 
defendants, the jury disagreeing as to the other, 
the successful defendant is only entitled to an 
aliquot portion of the general costs of the defence, 
notwithstanding that the action is undetermined 
as to th€ remaining defendant. 

McGowAiiT V. Hamilton, [1903] 2 Ir. R. 311 — 

[K. B. Div. 

313 S'Gond Defendant added in consequence 
of First Defendant's Defence — Casts of Sureesf ul 
(added] Defendant to he paid hy Plaintijf — 
Power to Order Umucoessful (originaJ) Defen- 
dant to repay those Costs to Plaintiff- — Ord. 66, 
T. \~3udicaiure Act, 1890 (63 & 54 Vict. 44), 
s. 6.] — The plaintiff brought an action against a 
company to recover the price of work done for 
them .at* the request of their agent. The com- 
pany in their defence denied that they or their 
agent ordered the work. The plaintiff there- 
upon joined the agent as a defendant, and 
claimed against him in the alternative the same 
sum as damages for bieach of warranty of 
authority. The company amended their defence, 
alleging that the agent had no authority to 
employ the plaintiff. At the trial the jury gave 
a verdict for the plaintiff against the company, 
and the judge entered judgment for the plaintiff 
against the company, and for the agent, and 
ordered the plaintiff to pay the agent’s costs, 
and that the plaintiff should recover his costs 
against the company, including the costs which 
the plaintiff was adjudged to pay to the agent. 

Held — that the judge had jurisdiction to 
make the order, as the conduct of the company 
had necessitated the joinder of the agent as a 
defendant. 

Sandeeson V. Blyth Theatre Co. and 

[Hope, [1903] 2 KB. 533 ; 72 L. J. K, B. 

761 ; 62 W. R. 33 ; 89 L. T. 159 ; 19 T. L. R. 

660—0. A. 

314 . Unsuccessful Defendant to pay Costs of 
Successful Defendant — Jurisdiction — Discretion 
—B. S. a, Ord. 16, r. 4 , Ord. 65, 1.]— There 
is jurisdiction to order an unsuccessful defendant 
to pay the plaintiff the costs of the successful 
defendaifb. But the judge has discretion, •which 
he ought to exercise judicially, whether under 
the circumstances he ought to make such an 
order. 

Mullen u. London County Oounoil, (1907) 
[51 Sol. Jo. 82— Jelf, J. 


XXIV. STAY OF PROCEEDINGS. 

Jnd sec title Arbitration. 

(a) Actions in Different Courts. 

316 . Action in Foreign Country — Application 
to stay Action in Enyliml.] — There is no uutlin- 
rity for staying an action in this country merely 
on account of there being an action pending in 
a foreign country in respect of tlie same subjecl- 
matter ; and certainly it will not be done wlioii 
the plaintiffs are not the same in the two 
actions, and the proceedings are not vexatious 
or oppressive. 

In the Goods of Bryan, Board ov Edu- 

[CATION r. Reubell, Hand mtervoniiig, 
(1904) 20 T. L. R. 290— .Jeuiie, B. 

316 . Action in King's Denoh Division — Defen- 
dant commenc.iny Action in Chancery Division — 
Cross Actions — Refusal to stay Chancery Pro- 
ceedings, Reasons for.] — A money-lender issued 
in the King’s Bench Division a specially indorsed 
writ claiming dll460 on a promissory note signed 
by the defendant. 

The boi rower admitted the facts, but said that 
various tiausactioiis between hiiu and the money- 
lender were harsh and unconscionable, and a 
week after the issue of the writ in the King’s 
Bench Division issued a writ against the money- 
lender m the Chancery Division asking that 
these transactions might be rcojiened and for 
an account. 

On a motion by the money-lender that the 
Chancery action might be disimssed with costs, 
as ail abuse of the process of the Court, or 
stayed : — 

Held — that the motion failed. Altliough*the 
money-lender’s proceedings in the King’s Boiich 
Division came first in point of time, and although 
the King’s Bench Division could deeicie all other 
(jucstions between the parties on a counter-claim 
by the bon’ower, yet the Chancery Division had 
the better machinery for taking accounts, which, 
moreover, was assigned to it by the Judicature 
Act, 1873, s. 34, sub-s. 3, and as a general rule it 
was preferable to aliow that action to go on 
in which the burden of proof rested on the 
plaintiff. 

Both actions must continue, unless the King’s 
Bench transfeiTed or stayed the King’s Bench 
action, or until the Court of Appeal, which 
controlled both divisions, had pronounced 
judgment. 

Thomson v. South-Eastern By. Co. ((1883) 9 
Q. B. D. 320 ; 67 L. J. Q. B. 322 ; 30 W. R. 637 ; 
46 L. T. 613 — G. A.) approved. 

Reghnitzer v. Samuel, (1906) 76 L. T. 76— 

[Buckley, J. 

On appeal, the C. A. directed all points to 
be decided in the King’s Bench action, on learn- 
ing that the borrower had consented to an 
order for that action to be set down for trial 
forthwith. 

317 . Conflicting Orders — English and Colonial 
Courts — Judicature Act, 1873 (36 & 37 Vict. 
c. 66), s. 24.] — ^An order was made by the 
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Stay of Continued. 

Supreme Court of Natal on September 8th. In 
ignoranee of this order the vacation judge made 
a conflicting order on September 19tL 

Held — that there was no jurisdiction to set 
aside the second order. 

Naval, Military, and Civil Service Co- 

[OPERATIVB Society of South Africa r. 

Services, Ld., (1907) 51 Sol. Jo. 13 — 

Warrington, J. 

(b) Frivolous and Vexatious Actions. 

318 . Cause of Action arising In Scotland — 
Inconvenience causing Injustice — Jurisdiction of 
Court.} — Where an action of a transitory nature 
is without good reason brought in England by a 
person domiciled abroad against a person also 
resident abroad upon a cause of action arising 
out of the jurisdiction, if the Court is of opinion 
that there is such vexation and oppression in 
bringing ihe action here that the defendant 
would be subjected to injustice to which he 
would not be subjected if the action were brought 
in another accessible and competent Court, the 
Court ought to stay the action. 

Logan u. The Bank op Scotland and 

[Others (2), [1906] 1 K. B. 141 , 76 L. J. 

K. B. 218 , 64 W. E. 270 ; 94 L. T. 153 ; 22 
T. L. R. 187— C. A. 

319 . Cause of Action arising out of Juris- 
diction — iTiconvenience causing Injustice to 
Defendant j]-— 1-0. 1902 a deed of separation was 
executed between a husband and wife, who were 
then resident in India, the husband being an 
American. A solicitor practising in India was the 
trustee under the deed. The husband having 
made default in paying the allowance due under 
the deed, the wife brought an action in England 
against the solicitor, alleging that he had so 
negligently conducted proceedings against her 
husband in India that she had been unable to 
recover the moneys due m respect of the allow- 
ance. The wife at the time when the writ was 
issued was temporarily staying at an hotel in 
England, and the solicitor was served with the 
writ when he happened to be in England. The 
wife knew of her alleged cause of action when 
she was resident in India. Upon an application 
by the solicitor to stay or dismiss the action : — 

Held — that the proper place for the action 
to be brought was India, the liabihty, if any, 
arising under the law of India ; that the action 
was not brought fide in this country, and 
that there was such injustice to the solicitor in 
bringing the action in this country that the 
Court would order it to be dismissed. 

Logan v Baiik of Scotland ([1906] 1 K. B. 141 ; 
75 L. J. K B 218 ; 94 L. T. 163 ; 54 W. E. 270 ; 
22 T. L. E. 187—0. A., sujira) applied. 

Egbert v. Short, [1907] 2 Ch. 205; 76 

[L. J. Ch. 520 ; 97 L. T. 90 ; 23 T. L. R. 558— 

Warrington, J. 

320 . Conditions — Jurisdiction of Judge — 
It. 8. C., Ord. 19, r. 27.]— On an application to 


stay proceedings as frivolous and vexatious and 
an abuse of the process of the Court, the judge 
has no jurisdiction to impose conditions on his 
assent to or refusal of the application. 

Bright v. Killey, (1900) 16 T. L. E. 559— 

[C. A. 

321 . Dismissal.'] — A vexatious action ought 
to be dismissed and not merely stayed. 

Harrington v. Ramagb, (1907) 5i Sol. Jo. 514 

[Kekewich, J. 

322 . Interlocutory Proceedings — Order to Pre- 
vent — Costs.] — A defendant made twenty-four 
interlocutory applications in a pending action, 
most of which were dismissed, others proving 
abortive owing to defective service or his own 
failure to attend. He had paid none of the costs 
incurred in such applications. 

Held — that the Court had jurisdiction to 
make an order prohibiting any further applica- 
tions by him under the summons for dixections 
or on matters of procedure except by leave of a 
j udge in chambers. 

Qrepe v. Loam ((1887) 37 Ch. D 168 ; 57 
L. J. Oh. 435 ; 58 L. T. 100—0. A.) followed. 

Kinnaied (Lord) v. Field, [1905] 2 Ch. 306 ; 

[74 L. J. Ch. 654 ; 64 W. R. 3 ; 93 L. T, 147— 

0. A. 

323 . Interlocutory Order in County Court — 
Sihbseguent Action %n High Court — Identical 
Question — Inherent Jurisdiction of Court,] — The 
judgment creditor under an action in a county 
court agreed to accept from the judgment debtor 
a smaller sum than that which was due under 
the judgment, and accordingly executed a deed 
releasing the judgment debtor from the judgment 
debt and costs, and covenanting not to tax his 
costs or take further proceedings under the 
judgment. 

Subsequently he discovered that the deed had 
been obtained from him by misrepresentation, 
and applied to the county court judge for an 
order to tax bis costs. 

Upon hearing evidence on both sides, the 
county court judge held that the deed had 
been obtained through the fraud of the judgment 
debtor, and he ordered the hiU to be taxed and 
paid by the judgment debtor, together with the 
balance due under the judgment. 

All action was then commenced hy the judg- 
ment debtor in the High Court for a declaration 
that he had been released by the judgment 
creditor from the judgment debt, and for an 
injunction to restrain him from further proceed- 
ings to enforce payment. 

Upon a summons to stay the High Court 
action : — • 

Held — that since the county court judge had 
jurisdiction to decide upon, and had decided 
upon, the validity of the deed of release, and the 
question raised in the High Court action was 
identical with that decided by the county court 
judge, the action ought to be stayed as frivolous 
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stay of Proceedings— 

nnd vexatious and an abuse of the process of the 
Court. 

Stephenson r. Garnett, [1898] 1 Q. B. 677 ; 

[67 L, J. Q. B. 447 , 78 L. T. 671 ; 46 W. B. 

410— C. A. 

3S4. Interlocutor y Order in County Court — 
Suh&equent Action raising same Point.'] — The 
Court IS slow to dismiss an action as frivolous 
and vexatious. 

In 1880 W. let premises to M for 95 years. 
In 1881 M. demised the term less three days at 
a peppercorn rent to H to secure advances now 
amounting to ^8,000. In 1882 M bought the 
fee and in 1886 conveyed it for value to F. sub- 
ject to the lease of 1880. 

In 1902 in M.’s bankruptcy the county court 
registrar ordered that H.’srepreseutatives should 
be excluded from all interest in the lease unle.ss 
they accepted a vesting order with a rent equal 
to that payable by M. They did not appeal, but 
now asked for a declaration that a merger took 
place in 1882, and that the only subsisting term 
was that created in 1881. 

Held — that there was a question to be tried, 
and that the action ought not to be stayed as 
frivolous and vexatious. 

Decision of Eady, J , ((1904) 89 Jj T. 744) 
affirmed. 

Lea t. Thursby, (1904) 90 L. T. 26,7—0 A. 

326 Vexatious Actions Act, 1896 (59 & 60 
Viet. 0 51), s. 1.] — The defendants, members 
of the Welhngton-borough Permanent Allotments | 
Association, in the actions brought by the plain- 
tiii, were all persons m the same rank of life as 
the plaintiff, men of humble position. The 
plaintiff had issued five writs, and had filed live 
statements of claims in respect of the same 
subject-matter. Every one of these actions had 
been stayed, and the last was dismissed as frivo- 
lous and vexatious. There was also a statement 
in the affidavit made by the secretary of the 
association, registered under the Industrial and 
Provident Societies Act, 1876, that the plaintiff 
said that be had no means and meant to make 
the association spend its money. 

Held — that as the effect of the order asked for 
would not be to stop the plaintiff altogether 
from taking any proceedings, but to enable the 
plaintiff to obtain the leave of a judge before 
instituting fresh proceedings, an order must be 
made that no legal proceedings should be insti- 
tuted by the plaintiff unless he obtained the 
leave of a judge, after having satisfied him that 
such legal proceedings were not an abuse of the 
process of the Court, and that there was primd 
facie ground for them. 

In re Jones, (1902) 18 T L. B 476— Div. Ct. 

(o) Miscellaneous. 

326, Abuse of Process — Ulterior Motive.]—T\iQ. 
motive of a party who commences proceedings 
before a Court, however reprehensible, is not 
enough to make it an abuse of process or a fraud 


upon the Court, unless it bo shown that tlie 
remedy would be unsuitable, and would enable 
the person obtaining it fraudulently to defeat 
the rights of others. 

King r Henderson, [1898] A. (J. 720. ii7 

[L. J. P. 0 134 ; 79 L. T. 37 ; 14 T. L. B. 190 . 

47 W. B. 157— P. C. 

327. Amount tendered hij Judgment Debtor 
and refused — Act of Pa nit rapt eg at read g com- 
mitted — Jurisdiction to stag Proceedings — At/.s- 
cretion.] — The plaintiff had signed two judgments, 
for jC 32 and £41 re.speetively, against the defen- 
dant, and served a bankiuptcy notiee in rospeet 
of the latter. The defendant then tendered the 
amount due on the smaller judgment, and, ujioii 
the jilaintiff lehisiiig to aeeejit it, applied to the 
judge in chumbers 

The judge made an order staying .ill jiro- 
ceedings on the £32 judgment upon [layiiieuf of 
that sum ; he knew that at the time the defen 
dant had ooinmitted an available act of bank- 
ruptcy. 

Held — that the order was iiiiin'Operlj' made. 
Brook r. Emerson, (1907) 95 1^. T. 821— C. A. 

XXV. MISCELLANEOUS 

328. District Registrar — Jurisdiction — 
R. S. C., Ord. 35, rr. 1— 6.]— Hmler Or<l 35, r, 6, 
a district registrar has a concurrent jurisdiction 
to set aside a final judgment winch has been 
obtained in the district registiy. 

Hood A )Sons v. I7/A'5 ( [1894] I Q. B. 210) 
considered. 

Townend r. Kirkman, [1898] 1 Q B 51 ; 67 

[L. J. Q. B. 5 ; 77 L. T. 419 ; 46 VV. 11. 65— 

C A. 

329. Middlesex Registrg — Rectification of 
Register — Jurisdiction — Land Registrg {Middle- 
sex Deeds) Act, 1891 (54 & 55 Vict. o. GJ), .s’, 1 — 
Land Trawsfer Act, 1875 (38 & 39 Vict. /*. 87), 
s. 95 — Land Transfer 1897 (60 & 61 Vict. 
c, 65), ,9. 7, .sub-s. 2 ] — The Court now has pow'or 
to order the Begister of Middlesex Deeds to he 
rectified, and, in exercise of this jurisdiction, 
ordered the registration of certain forgeries pur- 
porting to be assignments of leaseholds in Middle- 
sex, dated in 1887, and also the registration of 
certain mortgages dated in 1898 of the same 
property to be vacated. 

Stephenson r. Yorke, [1900] 1 Ch 505 ; 69 

[L. J. Oh. 253 ; 48 W. B. 430 ; 82 L. T. 55— 

Buckley, J. 

330. Receiver — Pjcitment Action — Defendant 
in Possession — Disputed Title — Tenants — Discre- 
tion — Judioature Act, 1873 (36 & 37 Vict. c. 66), 
s. 25, sub-s. 8. ] — On applications in ejectment 
actions for the appointment of a receiver the cir 
cumstances of each particular case must be con- 
sidered, and where it appeared to the Court that 
the plaintiff would probably succeed, and the 
defendant was a person of small means, so that 
the tenants wfere exposed to the risk of being 
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Miscellaneous — Continued. 

called on to pay their rent twice over, the Court 
appointed a receiver until the trial of the action. 

Foxwell V. Van Orutten ( [1897] 1 Ch. 64') 
considered. 

John r. John, [1898] 2 Ch. 673 ; 67 L. J. Ch 

[616 ; 79 L. T. 362 , 14 T. L. E. 683 ; 47 W. R. 

62—0. A 

831. Short Causes loithout Pleadings — Copies 
of Affidavits for Judge.~\ — In actions coming on 
as short causes without pleadings or notice of 
motion copies of the affidavits should be left with 
the papers for the use of the judge 

In EE Chuech Steetton Mineeal Watee 
[C o., Ld., (1904) 62 W. R. 376— Byrne, J. 

332. Liahility to Ajoply — Implied where Judg- 
ment not final — Correction of Order.'\ — Although 
in all orders of the Court, where the order is not 
final, liberty to apply is implied though not 
expressed, the Court will in a proper case correct 
the order under Ord. 28, r. 11, by adding to it the 
words “liberty to apply.” 

Webrdell r. Jenkins, (1902) 46 Sol. J. 484 — 

Byrne, J. 

333. Commisdon to e,cainine }]htnesses — 
Liberty to Other Party to also examine Ti'if- 
•nesses — Party obtaining Order to Pay m the 
First Instance all Fees and Fxpienses — R. S. 6'., 
Oi'd. 37, r. 60 ] — Where one party obtains an 
order for the examination of witnesses before an 
examiner, and the order gives liberty to th^ 
other side to also examine witnesses, the party 
obtaining the order may, upon the true construc- 
tion of Ord. 37, r. 60, be ordered to pay in the 
first instance to the examiner all his fees and 
expenses, including those attributable to the 
examination of the witnesses of the other party. 

Linley V. Houldee, (1903) 88 L. T. 829 — C.A. 

334. Examination of Witnesses out of Jurisdic- 
tion — Order to send Property in Dispiute for In- 
spection by Witnesses — Jurisdiction — R. S. C., 
Ord. 37, r. 5 ; Ord. 60, r. 3. ] — The Court or a 
]udge has power, under Ord. 37, r. 5, and Ord. 60, 
r. 3, to order that propeity, the subject of a 
cause or matter, shall be sent out of the juris- 
diction for inspection by witnesses who are to 
be examined by commission. 

Chaplin v. Phxtick, [1898] 2 Q. B 160; 67 

[L. J. Q. B 516 ; 78 L. T. 410 ; 14 T. L. R. 

366 , 46 W. R. 481— C.A. 

386, Witness — Prematurely Seriing — 8ub- 
pcena ad testificandum — Abuse of Process of 
Court— R. S. C, 1883, Ord. 37, rr. 26—34.]— 
Although a .subpoena ad testificandum may be 
issued at any time, the Court will set aside the 
service of a subpoena which is issued at a time 
when it cannot be effective by any possibility, 
and can only be oppressive to the witness. 

London and Globe Finance Coepoeation r, 

[KAIJEMAN, (1900) 69 L J. Oh. 196 ; 48 W. E. 

468 , 16 T, L. B. 62— North, J. 


PRESCRIPTION. 

See Easements ; Highways ; Mines 
AND Minerals ; Real Reoperty 
AND Chattels Real ; Waters 

AND WATERCOHESES. 


PRESS AND PRINTING. 

See also Gaming and Wagbeing; Libel ; 

Peagtioe and Peocedhee, 90 ; 

Torts. 7, 

1 Action against Newspaper — Conspiring to 
Iteep Advocate's Ahime out of Newspaper — Repiorts 
of Cases.] — An action will not lie by a solicitor 
against the piopnetois of Sunday newspapers 
for conspiring to keep his name out of reports of 
cases in which he has been engaged as advocate 

Sharp v P'eeney & Co., (1898) 14 T L. R 185 

[ — Hawkins, J 

2. Action against A'ewspaper for Libel — 
Apology imth Payment into Court ] — The defen- 
dants m an action of libel pleaded an apology 
which was admitted to be insufficient, with 
payment into Court of the sum of £60 under 
6 & 7 Viet c. 96. The plaintiff recovered judg- 
ment for £35. 

Held — that the defence had failed and that 
the plaintiff was entitled to his costs 

Sley i TillotSON, (1898) 62 J P. 606 ; 14 

[T L. R .645 — Bruce, J., Manchester Assizes. 

, 3. Newspaper giving Advice — Fegligencc — 
Damages — Remoteness — Inter lening Crime .] — 
The plaintiff bought a copy of a newspaper 
which was owmed and published by the defen- 
dants, and m which the City editor gave advice 
to intending investors and upon application 
recommended stockbrokers to them. The plain- 
tiff wrote to the newspaper asking for a safe 
investment paying 6 per cent., and also for the 
name of a stockbroker, and the City editor 
handed the plaintiff’s letter to an “ outside ” 
broker, aslang him to answer it and authorising 
him to introduce himself to the plaintiff. The 
broker thereupon wrote to the plaintiff and 
recommended him to purchase certain stocks (as 
to which no question was raised), and upon the 
plaintiff sending him the money the broker, who, 
unknown to the defendants or their City editor, 
was an undischarged bankrupt, applied it to his 
own use and did not invest it. In an action to 
recover from the defendants the amount sent to 
the broker it was admitted that the defendants 
had committed a breach of contract oj; duty 
towards the plaintiff, but it was contended that 
the damages claimed were too remote. 

Held — that even if the broker committed a 
criminal offence by converting the money to his 
own use, the defendants' negligence or breach of 
contract in recommending the broker to the 
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plaintiff was the primary and substantial cause 
of the loss, and that therefore the plaintiff was 
entitled to recover. 

Decision of Lord Alverstone, 0. J., ([1907] 1 
K. B. 483 ; 76 L. J. K. B. 309 ; 96 L. T. 425 ; 23 
T. L. K. 264) affirmed. 

Db la Bbre V. 0. A. Pearson, Ld., (1907), 24 
[T. L. R. 120—0. A. 

4. JVewspaper — Puhlicatum — Spoi'ting 
Paper ” — Pacing Intelligence — Betting Odds — 
Amateur Athletics .'] — A newspaper is published 
when and where it is offered to the public, and 
may be published at more than one place at the 
same time. A newspaper which excludes racing 
and betting intelligence is not a “sporting 
paper” within the meaning of an agreement 
framed to protect the copyright of papers 
specialiy connected with horse-iacing ; though 
such newspaper IS devoted to “sports” such as 
cricket, football, cycling, running, &c. 
MoParlanb V. Helton, [1899] 1 Oh. 884 ; 68 

[L. J. Ch. 408 ; 47 W. E. 607 ; 80 L. T. 486— 
Cozens- Hardy, J. 


PRESTON COURT OF 
PLEAS. 

See Courts. 


PRESUMPTION AS TO 
DOCUMENTS AND 
FACTS. 

See Evidence ; Sale of Land. 


PREVENTION OF CRIMES. 

See Criminal Law and Pbooedurb. 


PREVENTION OF CRUELTY 
TO CHILDREN. 

See Criminal Law and Procedure. 


PRINCIPALS AND ACCES- 
SORIES. 

S'ee Criminal Law and Procedure. 


PRINCIPAL AND AGENT. 

See Agency. 


PRINCIPAL AND SURETY. 

See Bankruptcy and Insolvency ; 
Bills op Exchange ; Guarantee. 


PRISONS AND REFORMA- 
TORIES. 

1. Industrial Schools — Notice to Parent of 
Charge against Child — Necessitij for Notice 
'before sendlnq Child to such School — Industrial 
Schools Act, I'im (29 & 30 Vict. e. 118), s. 15.] 
— Although when a parent’s address is known, 
especially if he is a reputable person, magistrates 
would do well to give him notice before they 
decide to send his child to an industrial school, 
yet the statute does not actually require them to 
give such notice. 

Hunter c, Waddell, (1906) 7 F. 61 — Ct. of 

[Justiciary. 


PRIVATE INTERNATIONAL 
LAW. 

See Conflict op Laws. 


PRIVATE STREET WORKS. 

See Highways ; Metropolis. 


PRIVATE WAYS. 

See Easements. 


PRIVILEGE. 

See Discovery ; Evidence ; Execu- 
tion ; Libel and Blander ; 
Rates. 


PRIVY COUNCIL. 

See Courts ; Dependencies and 
Colonies. 


PRIZE FIGHTING. 

See Criminal Law and Procedure. 


PROBATE DUTY. 

See Death Duties, 
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PROBATE OF WILLS. 

See Exbcutoes and Administrators. 


PROCESS. 

See Practice and Procbddre. 


PROFITS A PRENDRE. 

See Easements and Profits a 
Prendre. 


PROMISSORY NOTE. 

See Bills of Exchange and Pro- 
missory Notes. 


PROPERTY TAX. 

See Income Tax; Eevenue. 


PROSTITUTION. 

See Criminal Law and Procedure, 


PROVIDENT SOCIETIES. 

See Industrial and Provident 
Societies. 


PROXIES. 

See Companies, 136, 226—229. 


PUBLIC AUTHORITIES 
AND PUBLIC OFFICERS. 

col. 

I. The Public Authorities Protec- 


tion Act, 1893. 

(a) Application of Act . . ,130 

(&) Costs as between Solicitor and 

Client 136 

(o) Limitation of Actions . . , 142 

II. Acts of State . ... 144 

B.D. — VOL. HI. 


COL. 

III. Public Officers . . . ,146 

And see Local Government ; Metro- 
polis ; Patents, 217 ; Public 
Health, 61, 62. 

I THE PUBLIC AUTHOEITIES PEOTEC- 
TIOH ACT, 1893. 

(a) Application of Act. 

1. Aotion "bettoeen Coimoils to set aside an 
Agreemmt — PnMia Authorities Protection Aot, 
1893 (66 & 67 Vict. o. 61).] 

Held — that the provisions of the Public 
Authorities Act, 1893, had no application to an 
action in which one local authority sought as 
against another to set aside an “ adjustment ” 
agi'eement between them on the gxound that 
such agreement had been entered into under a 
misapprehension as to the law. 

Holswortht Urban District Council v. 
Holsworthy Eural District Council, 
1907] 2 Ch. 62 ; 76 L. J. Ch. 389 ; 71 J. P.. 
330 ; 23 T. L. E. 462 — Warrington, J. 

And see No. 26, infra. 

2. Action in rem — Aotion “ Against any Per- 
son'^ — Public Authorities Protection Act, 1893 
(66 & 67 Vict. c. 61), s. 1.] — An action in rem 
does not fall within sect. 1 of the Public 
Authorities Protection Act, 1893, and therefore 
can be commenced after the expiration of six 
months next after the aot, neglect, or default 
complained of. 

The Longford ((1889) 14 P. D. 34 ; 58 
L. J. P. 33 ; 60 L. T. 373 ; 37 W. E. 372 ; 6 
Asp. M. 0. 371— C. A.) foHowed. 

Decision of Deane, J. (23 T. L. E. 258) 
affirmed 

The Burns, [1907] P 137 ; 76 L. J P. 41 ; 

[71 J. P. 193 ; 96 L. T. 684 ; 23 T. L. E. 323 ; 

6 L. G. E. 676—0. A. 

3. Action of Peceit — Contract — Public 
Authorities Protection Act, 1893 (66 & 67 Vict. 

G. 61), s. 1.] — The Pubhc Authorities Protection 
Act, 1893, limiting the time within which an 
action may be commenced against a public 
authority, does not apply to an action brought 
by a contractor where the cause of action alleged 
is a fraud which induces him to make his con- 
tract with the authority. 

Decision of C. A. (Ir.) ([1907] 2 Ir. E. 82) 
reversed. 

Pearson v. Dublin Corporation, [1907] 
[A. 0.351 ; [1907] 2 Ir. E. 637— H. L. (Ir.). 

4. Commercial Company — Act done in Execu- 
tion of Private Act or Public Puty or Authority 
— Public Authonties Protection Act, 1893 (66 & 
67 Vict. c. 61), s. 1 (a).] — A company incorpo- 
rated by private Act of Parliament for the pur- 
poses of completing and maintaining a pier and 
harbour, and empowered to raise money by rates 
and dues to be applied for those purposes, and 
also for the purpose of paying to the shareholders 

6 
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a yearly dividend limited m amount, is a coiu- 
niercial company and not a company acting in 
the execution of statutory or other imblic duties 
within the benefit of the Public Authorities 
Protection Act, 1893. 

Dictum of Jeune, P., in The Ydun ([1899] P. 
236, 239 ; 68 L. J. P. 101 ; 81 L. T. 10 ; 15 T. 
L. R. 361 ; 8 Asp. M. C. 651— C. A., No. 142, 
bifvd') followed. 

Attorney- G-eneeal v. Company of Peo- 
[PRIETOES OF Margate Pier and Har- 
bour, [1900] 1 Ch 749 ; 69 L. J. Ch. 331 ; 64 
J. P. 40B; 48 W. R. 518; 82 L. T. 448— 

Kekewich, J. 

6, Breach of Contract — Transfer of Officer — 
Aholition of Office — Dismissal loithout Notice — 
Compensation — Pullio Authorities Protection 
Aiot, 1893 (56 &57 Viet. c. 61) — London Qorern- 
meiit Act, 1899 (02 & 63 Yict r. 14), s. 30.]— An 
officer of a metropolitan borough council, whose 
office is abolished under sect. 30 of the Local 
Government Act, 1899, is only entitled to com- 
pensation as prescribed by the section, and has 
no right of action against the council for 
damages in lieu of notice, although he was 
appointed by the predecessors of the council 
under an agreement giving him three months’ 
notice. 

The Public Authorities Protection Act does not 
apply where the cause of action is the breach of 
a contract, and not the abolition of an office in 
accordance with statutory provisions. 

Clarke i. Lewisham Boedugh Council, 
[(1903) 67 J. P. 196 ; 19 T. L. R. 62 ; 1 L. G. 

R. 63— Bigham, J. 

6 . C&mmeroial Company — lAalility for Re- 
pairing Itoad— Public Authorities Protection Act, 
1893 (56 & 57 Viet. c. 61), s. 1.] — The Public Autho- 
rities Protection Act, 1893, does not protect 
commercial companies ; and when the liabilities 
and powers of such a company are transferred 
to a public authority, such authority cannot 
rely upon the statute any more than their pre- 
decessors could have done. 

Where an authority, having control of roads, 
are by statute empowered to recover the expense 
of repairing them from a water company which 
has broken them open and failed to reinstate 
them, the provisions of the Act of 1893 do not 
apply to a claim for the expenses incurred. 

Lanarkshire TJprer Ward District Com- 
[mittee V. Airdrie, Coatbridge and 
District Water Trustees, (1906) 8 P. 777 

— Ct. of Sess. 

*t. Cfhtractors for PuMio Authority — Public 
Authorities Protection Act, 1893 (66 & 67 Vict. 
G. 61), s. 1 ] — The limitation of time in sect. 1 of 
the Public Authorities Protection Act, 1893, does 
not apply to an Act of misfeasance committed 
by an independent contractor, not being an 
authority’s servant or agent, but executing work 


in performance of his private obligations under 
Ins contract with the authority. 

Kent County Council r. Policbbtone Cor- 
[PORATION, [1905] 1 Iv. B 62U ; 74 L. J. K. B. 
362 ; 69 J. P. 125 ; 63 W. R. 371 ; 92 L. T. 

309 ; 21 T. L. R. 269 ; 3 L. G. R. 438 -C. A. 

8. Contractors for Publio Authority — Public 
Authorities Protection Act, 1893 (56 & 57 Vict. 
c. 61).] — Contractors carrying out umlor a con- 
tract tor their own benefit work, which a local 
authority are by a statute empowered to do. are 
not within the protection of the Public 
Authorities Protection Act, 1893. 

Kent County Council v. Folhestone Corporation 
(supra'), followed. 

Tilling, Ld, v. Dick, Kerr & Co., Ld., [190.5] 
[1 K. B. 562 , 74 L. J. K. B. 359 , 69 J. P. 
172 ; 53 W. R. 380 ; 92 L. T. 731 ; 21 T. L. R. 

281 ; 3 L. G. R. 369 — Warrington, J. 

9. Debts of Guardians — Period, for Puynient — 
Limitation — Time Running from date of Ascer- 
tainment of Amount — Poor Law (Payment of 
Debts) Act, 1859 (22 & 23 Vict. c. 49), s. 1— 
Public Authorities Protection Act, 1893 (66 & 67 
Vict. 0 , 61), s. 1.] — A contractor agreed for a 
lump sum to execute building works for a board 
of guardians under a contract containing an 
arbitration clause. Eleven months after the 
completion of the work the contractor demanded 
arbitiation, aUeging that he had suffered damage 
in consequence of the work being delayed through 
the default of the guardians and alterations 
required by them. 

Held— ( 1) that, as the amount due was uncer- 
tain until the arbitrator made his award, the 
claim W'as not barred by sect. 1 of the Poor Law 
(Payment of Debts) Act, 1859 ; and (2), that it 
was not barred by the Public Authorities Pro- 
tection Act, 1893, sect. 1 of that Act not apply- 
ing, as the claim was one in respect of a private 
duty arising out of a contract, and not of negli- 
gence in performing a statutory duty. 

Bhaepington V. Fulham Guardians, [1904] 
[2 Ch.449 ; 62 W. R. 617 ; 73 L. J. Oh. 777 ; 68 
J. P. 610 ; 20 T. L. R. 643 ; 91 L. T. 7.39— 

Farwell, J. 

11. “ In case of a continuance of damage or 
injury” — Meaning of — Publio Authorities Pro- 
tection Act, 1893 (66 & 67 Vict. c. 61), s. 1.]— The 
words “ in case of a continuance of damage or 
injui*y ” in sect. 1 of the Public Authorities Pro- 
tection Act, 1893, do not mean or refer to damage 
inflicted once and for all which remains unre- 
paired, but a now damage recurring day by day 
in respect of an act either done once and for all 
at some prior date, or repeated from day to 
day. 

Harrington (Earl of) v. Derby Ooepoba- 
[tioN, [1906] 1 Oh. 205 ; 69 J. P. 62 j 92 
L. T. 153 ; 21 T. L. R. 98 ; 3 L. G. R. 321— 

Buckley, J. 

12. Letting Town Hall for Entertainments — 
Breach of Agreement — Action by Lessee — Public 
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Autlioritie^i Protection 1898 (56 & 67 Vict. 
0 . 61), s. 1.] — The magistrates of a Scotch burgh 
let the town hall to A. for the pui pose of a public 
entertainment. On the day fixed they refused 
to allow him to use the hall. After a lapse of 
seven months he sued them for breach of 
contract. 

Held — that they were not within the protec- 
tion of sect. 1 of the Act of 1893 since they were 
not acting in pui'suance of any public duty. 

McPhie r. Geeenock Ma.gistra.tes, [1905] 7 
[F. 216 — Ot, of Sess. 

13 MecLieal Practitioner, Action against — In- 
fectious Disease— Mistaken Diaqmms and Noti- 
f cation — Clam for Damages — Public Authorities 
Protect ion Act, 1893 (56 & 57 Vict. c. 61), s. 1. 

SeinUe, a medical practitioner in private 
practice, who gives the statutoiy notification in 
a case of illness, erroneously diagnosed by him, 
is within the scope of the Public Authorities 
Protection Act, 1893 ; and, if he has been guilty 
of negligence in giving such notification, any 
action in respect of such negligence must be 
commenced within six months. 

Salisbury r. Gould, [1904] 68 J P. 158— 

[Grantham, J. 

14 . Neglect in Execution of Statute — Six 
Months' Dimitation of Action — Fatal Accidents 
Act, 1846 (9 & 10 Vict. c. 93), ss. 1, n—PuMie 
Authorities Protection Act, 1893 (56 & 67 Vict. 
c. 61), s. 1.] — The defendants, as part of their 
public duty under the Local G overnment Board's 
Provisional Orders Confirmation (No. 9) Act, 1898, 
maintained a hospital, in which the plaintiff’s 
husband was a patient. A nurse, who was a 
servant of the defendants, and part of whose 
duty it was to give medicine to the patients, 
administered to him a sleeping draught, which 
was so strong as lo prove fatal His widow, 
more than six months after her husband’s death, 
but within twelve months, brought an action 
against the defendants, alleging negligence on 
the part of the mu’se. The defendants claimed 
the protection of the Public Authorities Protec- 
tion Act, 1893. 

Held— that the Public Authorities Protection 
Act, 1893, does not interfere with the Fatal 
Accidents Act, 1846, except that as to certain 
classes a different time limit is imposed and the 
action should have been brought within six 
months, calculated from the death of the deceased, 
and that judgment must be for the defendants. 

Market v. Tolworth Joint Isolation 

[Hospital Board, [1900] 2 Q. B. 464 ; 69 

L. J. Q. B. 738 ; 64 J. P. 647; 83 L. T. 28 ; 

16 T. L. E. 411— Div. Ct. 

16 . Officer Commanding Volunteer Corps — 
Alleged Negligence on Duty — Accident due to — 
Public Authorities Protection Act, 1893 (66 & 67 
Vict. G. 61). s. 1.] — An action . was brought 
against the commanding officer of a volunteer 
corps in respect of a street accident alleged to 
be due to his negligence in selecting horses and 


drivers for an ammunition waggon. Six months 
had elapsed before proceedings were instituted. 

Held — that, as the cause of action alleged 
was his neglect of duty in his public capacity of 
commanding officer training his corps, the action 
was barred by sect. 1 of the Public Authorities 
Protection Act, 1893. 

Wilson r. Mackay and Others, [1905] 7 
[F. 168-Ct. of Sess. 

16 . Reggair of Highway — Contract by Local 
Authority to Pay if liable to Repair — Limitation 
of Six Months — Public Authorities Protection 
Act, 1893 (56 & 67 Vict. o. 61), s. 1.] — ^A landslip 
occmred upon a highway repairable by the 
defendant council whereby part of the road feE^ 
on to the plaintiffs’ land. The plaintiffs wrote 
offering to execute the necessary repairs if 
instructed to do so by the council, the question 
of liability to be dealt with afterwards. The 
defendant council replied asking the plaintiffs to 
proceed with the repairs upon those terms. The 
work was completed, and after the expiration of 
six months this action was brought to recover 
the sum of £109 12s. \d. for work done and 
materials supplied for, and at the request of, the 
defendant council. The question arose whether 
the action was maintainable having regard to 
the provisions of sect. 1 of the Public Authorities 
Protection Act, 1893, because it was not brought 
within six months. 

Held — that the road was not destroyed, but 
was repairable by the council , that the real 
action as brought on the contract was not within 
the Act, which does not apply to actions for the 
price of goods sold and delivered and for work 
and labour done ; that a contract was made to 
the effect that if the plaintiffs executed the 
repairs and the defendant was liable to repam 
the road, then the council would pay the cost of 
the work to the plaintiffs ; and that the action 
was maintainable. 

Mileord Docks Co. v. Milford Haven 

[Urban District Council, [1901] 65J.P. 

483— C. A. 

And see title Highways. 

17 . Tramways loorhed by Local Authority — 
Negligence — Public Authorities Protection Act, 
1893 (56 & 67 Vict. o. 61). s. 1.] — A local autho- 
rity, by virtue of certain private and local Acts of 
Parliament, obtained the power to acquire, and 
work certain tramways. A. passenger on one of 
the tramways who sustained personal injuries, 
caused by the alleged negligence of the local 
authority’s servants, commenced an action to 
recover damages for such injuries more than six 
months after the injuries were sustained. 

Held — that the local authority were •pro- 
tected by the Public Authorities Protection Act, 
1893, s. 1, and that therefore the action was 
barred by the limitation imposed by that section. 

Parker v. London County Council [1904] 

[2 K. B. 601 ; 73 L. J. K. B, 561 ; 68 J. P. 239 ; 

62 W.E. 476 ; 90 L. T. 4l5 ; 20 T. L. E. 271 ; 

2 L. G. E. 662— Channell, J. 

5—2 
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18. 'JrtDHWuys — Duty to Corry — Puhlie 
Autkontu‘x Protection Jet, 18fi3 (5G & f)7 Viet. 
0 . 61), s. 1. — A local authority, by virtue of aii 
Older made by the Light Railway Cotumissioueis 
under the Light Railways Act, 1896, and con- 
firmed by the Boiud of Tiade, obtained the 
power to construct and work electric tramways, 
the local authority being bound to provide such 
a service of care as might be reasonably required 
in the public interest. A passenger in one of 
the tramcars who sustained personal injuiies, 
caused by the alleged negligence of the local 
authority’s servants, commenced an action to 
recover damages for such injuries more than six 
months after the injuries were sustained. 

Hisnn — that the plaintiffs cause of action did 
not depend upon a coutiact, but aiose out of the 
defendants’ duly under their order to carry him 
safely ; and that, therefore, the defendants were 
protected by the Public Authorities Protection 
Act, 1893, s. 1, and the action was barred by 
the limitation iuijiosed by that section. 

Quaere^ whether an ordinary trading company 
is a “ person ” within the protection of the Act. 

Palmer v. Grand Junction Ity. Co. ((1839) 
1 M. & W. 749) ; and Carpve v. jAindon and 
Brighton Ity, Co, ((1844) 5 Q. R. 747) distin- 
guished. 

The Ydun ([189S)] F. 23() : 68 L J. P. 101 ; 81 
L. T. 10 ; 8 Asp. M. C. 0.61—0 A., No. 42, 
Infra) ; and Parker v. London Countif Council 
([1904] 2 K. B. 601 ; 73 L. J. K. B. f)6i ; 68 J. P. 
239 , 62 W. R. 476 ; 90 L. T. 416 ; 20 T. L. R 271 
— ^Channell, J , No. 17, sugtra') followed. 

Lyles v. Southend-ok-Sea Coepoeation, 

[1905] 2 K. B. 1 ; 74 L. J. K. B. 484 ; 69 

-1. P.193; 92L. T. .686; 21 T. L. R. 389 ; 3 
L. G. R. 691—0. A. 

19. Traunvaya — “ Conthivanee of Injury or 
Daniayc"’ — Public Authm'ities Protection Act, 
1893 (56 & 57 Vict. o. 61), s. 1.] — Local authori- 
ties carrying on under statutory powers such 
profit- earning undertakings as tramways arc 
within the protection of the Public Authorities 
Protection Act, 1893. 

A mere continuance of the injurious effects or 
damage caused by an accident is not a “ con- 
tinuance of injury or damage " within the mean- 
ing of sect. 1 of that statute. 

Spittal V. Glasgovy Cobpoeation, (1905) 6 
[F. 828 — Ct. of Sess. 

20. Trusteeb of Loan Idociety — Public Autkori- 
ties Protection Act, 1893 (66 k 67 Vict. c. 61.] — 
The Public Authorities Protection Act, 1893, only 
applies to Acts done and to neglects and defaults 
in the execution, or intended execution, of an 
Act of Parliament, or of a public duty or 
authority. It has no application in the case of 
trustees of a loan fund society sued for bleach 
and neglect of their duties as such trustees. 

O’BniENt. Mitohelstown Loan Fund. [1903] 
[1 Ir. R. 282—0. A. 


(b) Costs as Between Solicitor and Client. 

21. Action for a, Bcclaration—Public Authori- 
ties Protection Act, 1893 (56 A 57 ^'lct. r. 61), .s'. 1.] 
— The jfiiuntifls.being about to erect certain build- 
ings upon land belonging tu them within the de- 
fendants’ district, were served by the defendants 
with notice that if they did so legal jmiceedings 
would be t.aken against them for infringing the 
jirovisions of the Public Health (Buildings in 
(Streets) Act, 1888, The jilamtili's thereujion 
brought an action against the delend.ants for a 
declaration that they were cnlitle<l to erect the 
contemplated buildings without the consent of 
the defendants. The action was dismissed with 
costs. 

Held — that it was an action within sect. 1 of 
the Public Authorities Protection Act, ]8!)3, .and 
consequently that tlie dci'eiidunts were entitled 
to their costs as between solicitor and client. 

Geand Junction Wateewoek.s Co. r. Hamp- 

[ton DeBxVn Disteict Council, (1899) 63 
J. P 503 ; 15 T. L. R. 112- Stirling, J. 

23. Action for Xegliycncc — Corjiiiratlon — 
/Statutory Poivcrs — Mlcctric Liyhtiny Provisional 
Order — *^Pu hlic Du ty or Authority' ’ — A^cyl igcncc 
— Action — Judgment for Corjwration — Costif as 
hctuieen Solioitor and Client— Apjwal — Party 
and Party Costs — Public Authorities Protection 
Act, 1893 (56 k 57 Vict. o, 61), s. 1 (b). j — The 
defendants, in lighting or jiroviding for tlie light- 
ing of the streets of Bradford, acijuired some laud 
which adjoined a stream, and upon that they 
proceeded to erect certain sluices, the object of 
winch was to divert the stream so a.s to supply 
motive power for the driving of the electric 
machinery placed m the works winch they erected 
on the adjoining land. In 1890 a heavy thunder- 
storm birrst over the Bradford Valley, filling the 
Bradford Beck and causing a flood, which the 
plaintiffs alleged, by reason of the obstruction 
of the sluices and the consequent heading back 
I of the water, forced up the covering of the stream 
on to the plaintiffs’ premises, causing damage to 
large quantities of goods and machinery belong- 
ing to the plaintiffs, for which they sued the 
corporation, and on the trial of which judgment 
was given in favour of the coiqioration, with 
costs as between party and party. 

Held — that the defendants in lighting or 
providing for the lighting of the streets of Brad- 
ford under the powers conferred iqion them by 
their provisional order, were acting m execution 
of a “ public duty or authority ” within the 
meaning of sect. 1 (b) of the Public Authorities 
Protection Act. 1893 ; that the judgment obtained 
by the Bradford Corporation earned costs, to be 
taxed as between solicitor and client ; and that 
the appeal would be allowed, with costs as 
between party and party. 

Jeeemiah Ambl^e k Sons, Ld. v. Beadfoed 

[COEPOBATION, [1902] 2 Ch. 685 ; 71 L. J. Ch. 

744 ; 66 J. P. 708 ; 87 L. T. 217 ; 18 T. L. R, 

758—0, A. 

24. Appeals — Public Authorities Protection 
Act, 1893 (56 k 57 Vict. c. 61), s, 1.]— Sect. 1 of 
the Public Authorities Protection Act, 1893, gives 
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a right to solicitor and client costs in actions 
for injunctions, as well as in actions for 
damages ; but it does not apply to interlocutory 
appeals. 

Decision of C, A. ([1899] 1 Cli. 1 , ti7 L. J.Ch. 
611 ; 47 W. R 295 ; 79 L. T 231 ; 14 T. L. R. 666, 
affirmed. 

Fieldisn V. Moeley Coepoeation, [1900] A.C. 

[133 , 69 L. J. Oh. 314 ; 64 J. P. 484 ; 48 W. R 

545 ; 82 L T. 29 ; 16 T. L. R. 219— H L. (E.) 

26. Ahutimj XiimaHce on 7/n//nwy ]— Wheie 
a dibtiict council abate an encroachment upon 
a mam road vested in the county council, and 
successfully defend an action brought against I 
them for so doing, they are entitled to costs as 
between solicitor and client. 

HAEyEY i\ Teueo Rueal Disteict Council, 
[(1904) 68 J. P. 61 -Joyce, J 

26. Alteration of Areas — Adjvstment of 
Property and Lialnllties — Potcer to Compromise 
— Local Government Act, 1888 (51 & 52 Vict. e. 
41), s. 62 — Costs — Pithlic Authorities Protection 
Ac#, 1893 (66 & 57 Vict. c 61)]-In 1900 a 
district which had previously formed part of a 
rural district was constituted a separate mhan 
district. After considerable negotiations between 
the councils of the rural and urban districts as 
to the adjustment of the property, income, debt.s, 
liabilities and expenses affected by the separa- 
tion, under sect. 62 of the Local Government 
Act, 1888, an agi’eement was come to whereby a 
considerable sum was to be paid by the urban 
council to the riuul council in settlement of 
(among other claims) an estimated annual loss 
in income owing to the transfer of rateable 
area from the rural district to the urban 
district. 

The urban council now brought an action 
against the rural council in which they alleged 
that the agi’eement was ultra vires and not 
binding upon them, as, according to a recent 
decision of the House of Lords (see supra), the 
rmal council was not entitled to any payment 
as compensation for loss of area 

Held — that the agreement having been made 
hond fide between the councils in .settlement of 
their resiiective claims, the fnct that one of the 
claims put forward lontl fide by one of the 
parties was not well founded in law was no 
ground for setting aside the compromise, and 
that the action failed. 

Held, also, that the defendants weic not 
entitled to costs as between solicitor and client, 
under the Public Authoiities Protection Act, 
1893, the action not being brought by the 
plaintiffs for any act done by the defendants. 

Holswoetht Deban Disteict Gounoil r 

[Holswoethy Rueal Disteict Council, 

[1907] 2 Oh. 62 ; 76 L. J. Ch 389 ; 91 J. P. 

330 ; 23 T. L. R. 452 ; 5 L. G R 791— 

Warrington, J. 

27. Consent Order — ■Dismissing Action with 
Colts — Judgment — Pullie Authorities Protection 


, Aet, 1893 (66 & 67 Vict. c. 61), 1 (b).]— An 

action for trespass and an injunction was 
brought against a county council. Before trial 
a consent order was made that the action be 
dismissed and that the plaintiff do pay to the 
defendants their costs of the action to be taxed. 

Held — that such consent order was a final 
“judgment,” and sect, 1 (b) of the Pubbe 
Authorities Protection Act, 1893, which makes 
it imperative that the costs should be taxed as 
between solicitor and client, applied. Sect. 1 (b) 
does not apjily to the costs of an aj)peal. 

Shaw r. Hertfoedshiee County Council, 
[1899] 2 Q. B. 282 ; 68 L J. Q. B. 857 , 63 
J. P 659 ; 81 L. T. 208 , 15 T. L R. 462 

— C. A. 

28. Construction of Contract — Hcf done in 
Pursuance of an Act of Parliament or of Public 
Duty or Authority — Public Authorities Pro- 
tection Act, (.56 & 67 Vict. c 61), s 1.]— 
By an agreement a public authority had, in 
pursuance of statutory authority, given to the 
plaintiffs certain powers, re.servmg to itself the 
right, by duly giving notice, to determine those 
powers The public authority gave notice to the 
plaintiffs to determine the powers In an action 
I by the plaintiffs against the public authority, 
i seeking declarations that the notice to deter- 
mine had not been duly given, and that, by 
reason of the subsequent passing of an Act of 
Parliament, the public authority had become 
incapacitated from determining the powers, the 
plaintiffs were unsucces.sful 

Held — that the act done by the public 
authority which gave rise to the action was not 
done in pursuance of an Act of Pailiament or of 
any public duty or authority, and that the 
plaintiffs were liable to pay to the public autho- 
rity costs taxed as between party and party only, 
and not as between solicitor and client 

National Telephone Co., Ld. v. Coepoea- 
[tion of Kinuston-upon-Hull, (1903) 68 
J. P. 62 , 1 L, G. R. 777 ; 52 W R 26— 

Buckley, J. 

29 Disei'etion of Judge to deprive Successful 
Authority of Costs — Public Authorities Protec- 
tion Act, 1893 (56 & 57 Vict. c. 61), s. 1 (b).]— 
The above section takes away the judge’s dis- 
cretion to depiive a successful authority of their 
costs, and compels him to give them costs to be 
taxed as between solicitor and client. 

Ckeb c. St. Panceas Vbstey, [1899] 1 Q. B 
[693 ; 68 L. J Q B. 389 ; 80 L. T. 388— 

Bruce, J. 

[This decision was dissented from by C. A 
in Bostoch V. Ramsey Urban District Council, 
infra, and may be regarded as overruled.] 

30 . Discretion of Judge to depri re Successful 
Authority of Costs — “ Good Cause ” — Public 
Authorities Protection Aet, 1893 (56 & 57 Vict. 
0 . 61), s. 1 (b) — Ord. 65, r. 1.] — The power 
given by Ord. 65, r. 1, to the judge at the trial of 
an action to deprive a successful paity of costs is 
not taken away or affected by sect. 1 (b) of 
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the Public Authorities Protection Act, 1893 ; 
and, therefore, if in an action brought against 
a pubbc authority for any act done m pursuance 
of any Act of Parliament or of any public duty 
or authority, ]udgment is obtained by the defen- 
dants after a trial with a jury, the judge has, for 
good cause, a discretion to deprive the successful 
defendants of costs ; and in determining what is 
good cause, the judge may take into consideration 
the antecedent conduct of the party which led 
to the litigation. 

Cree v, 8t. Fnneras Veafri/ ([1899] 1 Q. B. 
693 ; 68 L. J. Q. B 389 , 80 L. T. 388, supra— 
Bruce, J.) not followed. 

.Tudgment of Lord Bussell of Killowcn, L C.J. 
([1900] 1 Q B. 3.67 ; 69 L. J. Q. B. 108 , 64 
J. P. 160; 48 W. R. 254 ; 81 L. T. 766 ; 16 
T. L. R. 96) affirmed, 

Bostook i \ Eamskt Urban District Council, 
[1900] 2 Q. B. 616 ; 69 L. J. Q. B. 945 ; 64 
J. P. 660 ; 83 L. T. 358 ; 16 T. L. R. 520 

— C. A. 

31, Bisarethm of Judge — Judicuture Act^ 1873 
(36 & 37 Vict. c. 66), •■,. 49— fin/. 05, r. l—Puhlio 
Authorities Protection Act, 1893 (56 it 67 Viet. 

6*. 61), s. 1 (b).]— An .action was brought with 
respect to four rights of way. A public authority 
was one of the defendants, and succeeded in estab- 
lishing the existence of three rights of way, but 
failed as to the most important The judge who 
tried the action held that the plaintiffis had 
substantially succeeded and that the public 
authority was not entitled under the Public 
Authorities Protection Act, 1893, s. 1 (b), to the 
whole costs of the action, except so far as they 
had been increased by the claim m respect of 
which they had succeeded ; but that the plain- 
tiffs were entitled to the costs except so far as 
they were increased by the issues on which they 
failed. 

Help — that under the circumstances the 
0, A. ought not to interfere with the discretion 
exercised by the judge 

Decision of Bady, J. (69 J. P. 54 ; 3 L. G. R. 
72) affirmed. 

Lbckhampton Quarries Co., Ld. r. Bal- 
[linger anp Others, (1905) 69 J. P, 377 ; 
93 L. T. 93 ; 21 T. L. R. 632 ; 3 L. G. E. 940— 

C. A, 

32, Discretion of Court — Puhlio Authorities 
Protectim Act, 1893 (66 & 67 Vict. c. 61), 

1 (b).] 

Sem ble, the Public Authorities Protection Act, 
1893, does not, in cases where it applies, take 
away the Court’s discretion to refuse costs 
altogether or to modify them ; it merely provides 
that costs, if given, are to be taxed on a certain 
scale. 

AiBB Tarbert Bohool Boabp, (1907) S. C. 

[305— Ot. of Sess. 

33. Disiuissal of Action — Form of Judgment — 
Taxation— Public Authorities Protection Act, 


1893 (66 & 57 Yict.c. 61),.?. 1 (b).]— The London 
County Council, having substantially succeeded 
in an action falling within the Public Authorities 
Protection Act, 1893, the judgment as drawn 
merely directed the plaintiff to pay the defen- 
dants’ costs without .saying how they were to bo 
taxed. 

Help — that the taxing Master was right in 
giving the defeiid.ant council costs as between 
sohcit^or and client, the mere omission of an 
express direction to that effect m the judgment 
not deiiriving them of their right to such costs 
under the statute. 

Noeth Metbopoutan Tramways Ou. r. 
[London County Council, f 18ii8] 2 Ch. 145 ; 
62 J. P. 488 ; 67 1.. .1. Cli. 4 19 ; 78 L. T. 7U : 

14 T. L. R. 114 ; 46 W. R. .5.-) I— Homer, J. 

34 JIarhour Aufhoritji — Shipoinncr's Action, 
in respect of Fire on 8taith — Staith not Con- 
structed in exact Conjonniig loith Statute — Costs 
of successfully defending Action — Puhlic 
Authorities Protection Act, 18*.)S (.56 & 57 Vict. 
e. 61), 1.] — A shipowner brought an unsuc- 
cessful action against the Tyne Improvement 
Commissioners in respect of damage done by a 
lire on one of their staiths. 

klELD — that the defendants were entitled to 
solicitor and client costs ; they erected and 
worked the staith in “intended execution” of 
statutory powers ; and if in constructing it they 
had deviated a little from such powcis, adjoin- 
ing owners were the only people entitled to 
complain, and the plaintiff could not rely ou 
that fact. 

The JOHANNEHBUim, [1907] P. 65 ; 76L.J. P. 

[67 ; 96 L. T. 461 — Barnes, P. 

36. Infringement of Patent — Solicitor and 
Client Costs — Puhlic Authorities Protection Act, 
1893 (66 & 57 Vict. c, 61), s. 1 (b).] — A municip.al 
corporation, acting under a provisional order, 
hired electricity meters from third persons. The 
plaintiffs brought an action against the corpora- 
tion for infringement of their patent for electri- 
city meters, judgment having been given in 
favour of the corporation : — 

Help — that the corporation were enlitled 
under sect. 1 (b), of the Public Authorities Pro- 
tection Act, 1893, to costs as between solicitor 
and client. 

Chamberlain and Hookham, Ld. r . Bbap- 
[eord COEl'OBATION, (1901) 64 J. P. 806 ; 83 
L. T. 618 ; 17 T. L. R. 62 ; 17 R. P. 0. 462— 

Kekewich, J. 

36. Injunction — Action— Dismissal of Action — ■ 
Costs as between Solicitor and Client — Puhlio 
Authorities Proteotion Act, 1893 (56 & 57 Vict. 
0 . 61), s. 1.] — An action against a corporation 
for an injunction restraining the defendants from 
using certain buddings as a smallpox hospital 
being dismissed, the defendants were held to be 
entitled under sect. 1 of the Public Authorities 
Protection Act, 1893, to costs as between solicitor 
and client. 

The word “action ” as used in the Act refers 
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to every action, and not to an action for damages, 
or substantially for damages only. 

HAREOP V. OSETT COEPOEATION, [1898] 1 Oh. 

[626 ; 62 J. P 207 ; 67 L. J. Oh. 347 ; 78 

L. T. 387 , 14 T. L. E. 308 ; 46 W. K. 391— 

Eomer, 

37. Injunction — Bisnmsal of Action — “ Act 
done in ‘pursuance of any Act of Parliament or of 
anyPulhe Duty" — Costs as between Solioitor and 
Client — Public Authorities Protection Act, 1893 
(66 & 67 Vict. c. 67), s. 1.] — T. brought an action 
against the C. Urban District Council for an 
miunction to restrain them from using land as a 
cemetery except beyond a radius of 100 yards 
from his dwelbng-house, relying on the prohibi- 
tion to that effect contained in sect. 9 of the 
Biu'ial Act, 1856 (18 & 19 Vict. c. 128). It was 
proved at the trial that T. was in fact merely a 
nominee of one G. for the purposes of this action, 
who had ab’eady sold the fee simple in the land 
to the defendant council for the purposes of a 
cemetery 

Held — that, on the principle that a gi-antor 
cannot derogate from his own grant, the action 
failed, and must be dismissed ; and that the 
action being brought against the defendant 
council for an “ act done in pm-suance of public 
duty,” the Public Authorities Protection Act, 
1893, applied, and costs must be taxed as 
between solicitor and client. 

Toms v. Clacton Urban District Council, 

[(1898) 62 J. P. 606 ; 78 L. T. 712 ; 14 
T. L. E. 474 ;• 46 W. E. 629— Eomer, J. 


89. Obstruction of Public Right of Way — 
Action of Trespass — “ Act done m Pursuance, or 
D'mecution, or Intended Execution, of Public Duty 
or Authority" — Solicitor and ClientCosts — Public 
Authorities Protection Act, 1893 (66 & 67 Vict. c, 
61), s. 1 (b) — Local Cover nment Act, 1894 (66 «k 67 
Vict c. 73), s. 26.] — A public right of way 
having been obstructed by the owner of the 
land through which it ran, the county council 
passed a resolution, under sect. 26 of the Local 
Government Act, 1894, that the powers and 
duties of the district council, who had failed to 
take proceedings to protect the right of way, 
should be transferred to them. The county 
council then, under an arrangement with the 
owner of the land, directed the defendants, two 
of their officials, to drive along the way so as to 
epable the question of the public right to be 
raised. The landowners brought an action of 
trespass against the defendants, in which the 
latter obtained judgment. 

Held— that the defendants in committing the 
alleged trespass by the direction of the county 
council were acting in pursuance, or execution, 
or intended execution, of the public duty or 
authority, of protecting public rights of way, 
imposed upon the local authority by sect. 26 of 
the Local Government Act, 1894, and were there- 
fore entitled to their costs, as between solicitor 


and client, under sect. 1 of the Pubhc Authorities 
Protection Act, 1893. 

Decision of Bruce, J. (16 T. L. E. 130) affirmed. 

Grebnwell V. Howell, [1900] 1 Q. B, 636 ; 

[69 L. J. Q. B. 461 ; 48 W. E. 307 ; 82 L. T. 

183 ; 16 T. L. E. 236—0. A. 

40. Payme-nt into Couit — Discontinuance — 
Public Authonties Protection Act, 1898 (66 & 67 
Vict. c. 61), s. 1 (c).] — The provisions of the 
Pubhc Authorities Protection Act, 1893, s. 1 (c), 
as to the payment of solicitor and client costs by 
the defendant, do not apply when an action has 
been discontinued. 

Smith d. Northleach Eural District 

[Council, (1901) 50 W. E. 104 ; 85 L. T. 449 i 

18 T. L. E. 30 ; [1902] 1 Ch. 197 ; 71 L. J. 

Oh. 8 ; 66 J. P. 88— ParweU, J. 

41. Quo imrranlo.~\ — The Public Authorities 
Protection Act, 1893, does not apply for the 
purpose of costs to proceedings for a rule for a 
writ of gno warranto, 

E. V. Carter, (1904) 68 J. P. 466— Div. Ct. 

* 

(c) Limitation of Actions. 

See also title Limitation op Actions. 

42. Act done pursuant to Statute — Six Months' 
Limitation of Action — Public Authorities Pro- 
tection Act, 1893 (66 <Se 67 Vict. c. 61), s. 1.] — 
Sect. 4 of the Eibble Navigation and Preston 
Dock Act, 1883, incorporates the Harboiu’, Docks 
and Piers Clauses Act, 1847 ; the corporation of 
Preston, therefore, has authority over the port 
and harbour of Preston down to the sea, and 
has power to take tolls. The Ydun arrived off 
the entrance to the Eibble, and was taken m tow 
by a steam tug of the corporation to be taken up 
the river to the docks, and whilst so proceeding 
took the ground in the channel and suffered 
damage. 

Held — that the corporation was acting in 
pursuance of its public duties, and that the 
action for damages by the owners of The Ydun 
not having been brought within six months next 
after the matter complained of was a good 
defence, and they were entitled to the protection 
of sect. 1 of the Pubhc Authorities Protection Act, 
1893, which has a retrospective effect. 

Decision of Jeune, P. affirmed. 

The Ydun, [1899] P. 236; 68 L. J. P. 101 ; 81 

[L. T. 10 ; 16 T. L. E. 361 ; 8 Asp. M. C. 

651— C. A. 

43 Continuance of Injury or Damage — Public 
Authorities Protection Act, 1893 (56 & 57 Vict. 
c. 61), s 1.] — The plaintiff was injured by the 
misfeasanoe of the defendants, their servants or 
agents, committed whilst they were engaged in 
the execution of work under statutor* powers. 
The plaintiff brought an action against the 
defendants whilst still suffering from the injuries 
caused by the defendants’ misfeasance. Her 
injuries were received on June 17th, 1901, and 
the act of the defendants complained of was 
committed some days before that date. The 
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■writ in the action was issued on October 8th, 
1902. 

Held — that by reason of sect. 1 of the Public 
Authorities Protection Act, 1898 (.56 & 57 Viet, 
c. 61), the plaintiff’s action would not lie. The 
words in the section, “ in case of a continuance 
of injury or damage ” refer only to those cases 
where there is a continuance of the act which 
causes damage. 

Marltey v. Tohoorfh, S;c, Board ([1902] 2 
Q. B. i64 ; 69 L. J Q. B. 738 ; 64 J. P. 647 . 83 
L. T. 28 — Div. Ct., Ho. 14, aupru) considered 

Decision of Channell, J. ((1903) 67 J. P. 109) 
affirmed. 

Caeey t\ Borough oe Bermondsey, (1903) 20 
[T. L. R. 2 ; 67 J. P. 447— G. A. 

44 . High Bailij)' of County Court — Xon-senioe 
of Judgment 8u7ninom — “ Aot^ Befault or Neglect ” 
— Puilio Aritlboritics Protection Act, 1893 {56 & 
67 Viet. ( 1 . 61), s. 1 (a).] — In an action against 
the high bailifi of a county court by a plaintiff 
who has been arrested under a committal order 
founded on a judgment summons never served 
upon him, the six months period of limitation 
runs not from the date of arrest, but from the 
date when the bailiff wrongly informed the 
Court that he had duly served the summons. 

Turley r. Daav, (1906) 94 L. T. 216 ; 22 T. L. R. 

[231— Bray, J. 

46 . Highway Authority — Pulling down Fence 
— Claim to Land — Puhlio Authorities Protection 
Act, 1893 (56 & 57 Viet, c 61), s. 1.]— A plaintiff 
alleged that a highway authority had pulled 
down a fence erected by him round a roadside 
waste, and claimed such waste. He aslced for a 
declaration and an injunction against trespassing. 

Held— that the action was barred at the 
expiration of six months from the pulling down 
of the fence. 

Ofpin d. Rooheoed Rural Disteiot Council, 
[1906] 1 Ch. 342 ; 70 J. P. 97 ; 54 W. R. 244 
— Warrington, J. 

Magistrate, Action against — Wrongful 
Distress pursuant to Conviction suhseguentlg 
Quashed — Action Irought more than Six Months 
from Cofiviction — Less than Six Months from, 
Distress — Puhlio Authorities Protection Act, 
1893 (56 & 57 Vict. t*. 61), s. 1 (a).]— Where an 
action is brought against a magistrate for illegal 
distress, levied pursuant to a conviction which 
has been quashed by the High Court, “the act” 

“ complained of ” m the terms of sect, 1 (a) of 
the Public Authorities Protection Act is the levy 
of the distress, and not the conviction or order 
pursuant to which the distress warrant is issued. 
Such an action therefore commenced more than 
six months after the wrongful conviction, but 
within sm months of the levy of the distress, 
pursuant to the conviction, is not barred by the 
statute. 

POLLEY V, FOEDHAM (1), [1904] 2 K. B. 845 : 
[73 L. 4. K. B. 687 ; 68 J. P. 321 ; 53 W. E. 
48 ; 90 L. T. 765 ; 20 T. L. E, 436 ; 53 W. R. 

188— Div. Ct. 


47 . Negligence — Action hy Personal Ileprescn- 
tatne of Man Killed — Fatal Accident Ac/*, 1846 
(9 & 10 Vict c. 93) — Puhlio Authorities 
Protection Act, 1893 (56 & 57 Vict. c. 61), 
s. 1, suh-s. (.a).] — The plaintiff’s husband 
met with an accident owing to the negli- 
gence of the defendants, who were a public 
authority, in the execution of a public duty. 
In consequence of the inpivy then received 
he died two years afterwards without having 
brought an action against the defendants 
Within SIX months after his doatli tlie plamlaff, 
as his personal representative, brought an action 
against the defendants to recover" damages for 
his death under the Fatal Accidents Act, 1846. 

HELD~that, as at the time when the action 
was brought, an action by the plaintiff’s hus- 
band if he bad lived, would have been barred by 
sect. 1, sub-sect, (a), of the Public Authorities 
Protection Act, 1893, ilie plaintiff could not 
maintain tlie action, she having no greater 
rights than he would have had. 

Williams r Mersey Dook.s and Harbour 
[Board, [1905] 1 K. B. 804 ; 74 L. J. K. B. 
481 ; 69 J. P. 196 ; 53 W. R. 488 ; 92 L. T. 
44 ; 21 T L. R. 397 ; 3 L. G. R. 529— C. A. 

48 . School Board — Limitation of Time for 
hnnying Action of Lihcl against Board — Puhlio 
Authorities Protection Act, 1893 (.56 ix. 57 Vict. 
c. 61).] — An action for libel by a Hehoolumster 
against a school board in whoso employment ho 
had been, in respect of statements contained in 
a resolution of the boaid stating the reasons for 
the master’s dismissal : — 

Held — to come within the Public Authorities 
Act, 1893, which required the action to be 
brought within six months, as the Act was 
clearly intended to protect bodies who had rates 
to make from stale claims being brought against 
them. 

Reid v . Blisland Hchool Board, (1901) 17 
[T. L. R. 626 — ^Mhlls, J. Bodmin Assizes, 

II. ACTS OF STATE. 

49 . Act of State — Annexation of Nutiro State 
— Property of Infant Jlnlcr — Private Property 
— State Property — Confiscation and Ouardian- 
ship hy Government — Jurisdiction of Court of 
Law ] — In 1846 the Cro'«'n (then represented by 
the East India Co.) annexed a native State 
in India and confiscated the State property, 
granting a life pension to the infant Maharajah. 

It also took possession of his private property, 
and assumed the guardianship of his person 
during his infancy. 

An action was now brought by persons claim- 
ing under him for an ears of the pension, and an 
account of the private propertyr 

Held — that the acts done were done as “ acts 
of State,” and that no action would lie in respect 
of them. 

Per Moulton, L.J., dissenting on this point, 
an action would lie in respect of the private 
property. 

The nature and effect of “acts of State” 
discussed. 
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Secretary of State v. Kamacliee Boye Sahaha 
((1859) 7 Moo. Ind App. 476 , 13 Moo. P. 0. C. 
22) followed. 

Salaman V . Sechetary oe State foe India 
[in Council, [1906] 1 K. B. 613 ; 76 L. J 
K. B. 418 , 94 L. T. 858—0. A. 

Ill PUBLIC OPPICEES. 

See Nos. 5, lO, latpra. 

See a ho Barristers ; Coroners ; Edu- 
cation , Food and Drugs , Income 
Tax ; Local Government ; Magis- 
trates ; Metropolis ; Poor Law 

llAILWAYS, 66. 

60. Compcmation to Officers — Solicitor — 
iVliether “ Offaer" — Bristol Corporation Act, 
1904 (4 Edw. 7, o. ccxxiii.), ss. 18, 63, 67 — Local 
Government Act, 1888 (51 & 62 Viet, o. 41), 
ss, 100, 120.] — A solicitor acted for many years 
for the guardians of a union and for a district 
council. He was appointed by resolution to act 
as solicitor m each matter as it arose, and was 
paid costs and charges upon the usual scale for 
the work actually done by him. He was never 
formally appointed solicitor to the guardians or 
district council, but he was retained on every 
occasion when the services of a solicitor were 
required. 

By a local Act, which abolished the union and 
dissolved the district council, it was provided 
that any officer who suffered direct pecuniaiy 
loss by virtue of the Act should be deemed to be 
an officer entitled to compensation within the 
meaning of sect. 120 of the Local Government 
Act, 1888. 

Held — that the solicitor was not an “officer ” 
within the definition contained in sect 100 of 
the Local Government Act, 1888, and was there- 
fore not entitled to compensation under sect, 120 
of that Act. 

In re Carpenter and Bristol Corporation, 
[1907] 2 K B.617; 76 L. J. K. B 1145 ; 97 
L. T. 461 ; 71 J. P 417 . 23 T. L. R. 664 ; 5 
L G. R. 977— C. A. 

61. Ireland — Poor Rate Collector — Transfer to 
County Council — Increase of Duties — Remunera- 
tion — Scheme — Local Goiernment (^Ireland) Act, 
1898 (61 & 62 Vict. c.67), s 116.]— Sect. 115 (18) 
of the Local Government Act (Iieland) does not 
apply to poor rate collectors transferred to the 
county council, at any rate not so far as the 
fixing of their salary is concerned Such matters 
are dealt with by the scheme contemplated by 
sect. 116 (11), and are therefore excluded from 
sect 115 (18) by its opening words, “subject to 
the provisions of this Act.” 

Local Government Board for Ireland r. 
[The King, Ex parte McKay, [1903] A. C. 
402; 72 L. J. P. C. 100; 89 L. T. 277: 19 
T. L. R. 675— H. L. (Ir.). 

62. Salary — Contribution to Siqoerannuation 
Fund — Deductions — Income Tax — Income Tam 
Act, 1842 (6 & 6 Vict. o, 35), s. 146 — Poor Law 
Officers' Superannuation Act, 1896 (69 & GO Vict. 


c. 60), s. 12.] — An officer or servant in the 
employ of poor law guardians is entitled by 
sect. 146 of the Income Tax Act, 1842, to deduct 
from the amount of his salary on which income 
tax is payable the amount deducted from his 
salary for the purpose of the superannuation 
fund under the powers conferred by the Poor 
Law Officers’ Superannuation Act, 1896. 

Beaumont v. Bowers, [1900] 2 Q. E. 204 ; 69 
[L. J. Q. B. 600 , 64 J. P. 652 . 48 W, R. 657 ; 

83 L. T. 126 , 16 T, L. R, 376— Div. Gt. 

63, Treasury Solicitor — Not on the Roll of 
Solicitors — Instructed by Crown to apyiear for 
Individual— Right to recover Costs — Eeienue 
Solicitors Act, 1828 (9 Geo. 4, c. 25), s. 1 — Solici- 
tors Acts, 1843 (6 & 7 Vict. c. 73), ss 2, 47 ; and 
1874 (37 & 38 Vict. c 68), ^ 12 — Treasury 
Solicitor Act, 1876 (39 & 40 Vict. o. 18).] — 
Where the Crown instructs the Treasury solicitor 
to appear for an individual, he can recover his 
costs against an unsuccessful plaintiff. Nor is 
he under any personal incapacity by reason of 
not holding a certificate, or not being on the 
roll, for though representing a pi ivate individual, 
he was none the less fulfiUmg his duty to the 
Crown as the Treasury sol icitor. 

Per Romer, L J. : “ His position is similar to 
that of an insurance company’s solicitor defend- 
ing an action by a workman against a master 
who is insured with the company.” 

R. V Archbishop op Canterbury, Ex parte 
[C oBHAM, [1903] 1 K B. 289 , 72 L. J. K. B. 
188 ; 61 W li. 277 ; 88 L. T. 150 ; 19 T. L R. 

92-C. A. 
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AnA sH Animals ; Arbitration, 14 ; 
Factories and Workshops ; 
Fisheries ; Food and Drugs ; 
Highways; Landlord and 
Tenant, 84-92; Local Govern- 
ment ; Metropolis , Nuisance ; 
Public Authorities; Rates and 
Rating ; Sewers and Drains. 

1. HOUSING. 

(a) Common Lodging House. 

1. Poorer Claxseii — Keeper — Per/ ist rot ion — 
Common Lodging Houses 1851 (id & 15 Vict. 
c. 28) — Common Lodging Houses Act, 1863 (16 & 
17 Viet, a. 41).] — The respondent had opened and 
kept a lodging-house for men of the poorest class, 
known as a Salvation Army shelter, which, though 
not kept for the purpose of gain, was conducted 
upon business principles. The house was not regis- 
tered, nor had it been inspected and approved 
by the local authority in accordance with sect. 3 
of the Common Lodging Houses Act, 1853 

The facts as found in the case were substan- 
tially the same as those in PootJt v. Fevrett 
((1890) 26 Q. B. D 87 ; 69 L. J. M. 0. 136 ; 
66J. P. 7; 38W. R. 718; 63 L. T. 346 -Div. 
Ct.), and the magistrate held himself bound by 
that decision, and dismissed the summons against 
the respondent charging him with the offence of 
keeping an unregistered common lodging-house. 

Held — that Booth v. Ferrett was wrongly 
decided, and that these shelters being of a class 
of lodging-house in which persons of the poorer 
sort w'ere received for short periods, and, although 
strangers to one another, were allowed to inhabit 
one common room, were common lodging-houses, 
and therefore the magistrate should have con- 
victed the respondent. 

Booth V. Ferrett overruled. 

Logsdon v. Booth, [1900] l Q. B. 401 ; 69 L. J. 

[Q. B. 131 ; 64 J. P. 166 ; 48 W. R. 266 ; 81 
L. T. 602 ; 16 T. L. R. 129— Div. Ct. 

2. Poorer Classes — Keeper — Registration — 

Common Lodging Houses Act, 1851 (14 & 15 Vict. 
c. Common Lodging Houses Act, 1853 

(16 & 17 Vict. c. 41).] — The respondent kept a 
house (containing, irafer aha, 128 single-bedded 
cubicles) for the reception of male lodgers of the 
poorer class, each inmate being accommodated 
with the use of a single-bedded cubicle to sleep 
in, and the use of certain common rooms, at a 
charge of lid. to %d. a night. Drunken or dis- 
orderly persons, or persons suspected to be of the 
cnmiuMl class, or verminous, were excluded ; 
but, with these exceptions, the house was open 
to any male who paid the above charge. The 
house was not carried on by the respondent for 
profit, and efforts were made by him to find 
situations for any inmates, and to befriend them 
in sickness. The majority of the usual inmates 


were of the class that frecpienled common 
lodging-houses, but some were of a better class. 

Held— that the house was a common lodging- 
house within the meaning of the Common 
Lodging Houses Acts, 1851 and 1853, and that 
the respondent had been guilty of the offence of 
keeping a common lodging-house without having 
his name registered as the keeper thereof. 

Logsdon v. Booth ([1900] 1 Q. B. 401 ; 69 L. J. 
Q. B. 131 ; 61 J. P. 165 ; 48 W. R. 266 , 81 L. T. 
602; 16 T. L. R, 129— Div. Ct, No. l,s-nprr/) 
followed. 

Logsdon r. Trotter, [1900] 1 Q.B. 617 , 69 L. J. 

[Q. B, 312 , 64 J. P. 421 , 48 W. R. 365 ; 82 
L. T. 151 ; 16 T. L. R. 175— Div. Ct. 

3. House for reception of Bestitntc Jhrsons— 
Admission without Paijmcnt — Common Lodginr/ 
Houses Act {Ireland'), 1860 (23 & 24 Vict. e.'20), 
s. 3 — Com moil Lodging Houses Acts, 1851 (11 & 15 
Vict. e. 28) ; and 1853 (16 & 17 Vict. e. 41.] — 
The definition of “common lodging-house” in 
sect. 3 of the Common Lodging Houses Act 
(Ireland), 1860, as “a house in which persons 
are harboured or lodged for hire for a single 
night, or for less than a week at any time, or any 
part of which is let for a term less than a week,” 
applies to the Common Lodging Houses Acts, 
1851 and 1853, and theieforo a common lodging- 
house within the meaning of those Acts must be 
a house in which persons are harboured or lodged 
for hire. 

A lodging-house in which persons of the very 
poorest class are received without payment of 
any kind, direct or indirect, the inmates being 
treated and dealt with in a manner similar to that 
in which the habitual frequenters of common 
lodging-houses arc treated, is not a common 
lodging-house within the above Acts. 

Gilbert v. Jones ([1905] 2 K. E. 691 ; 74 L. J. 
K. B. 929 ; 69 J. P. 392 ; 64 W. R. 94 ; 93 L, T. 
520 ; 21 T. L. R. 709 ; 3 L. G. R. y87~Div. Ct.) 
overruled ; Logsdon v. Booth ([1900] 1 Q. B. 
401 ; 69 L. J. Q. B. 1 ; 64 J. P. 166 ; 81 L. T. 
602 ; 48 W. R. 266 — Div. Ot.,s«y>?v/) ; and Logsdon 
V. Trotter ([1900] 1 Q, B. 617 ; 69 L. J. Q. B. 
312 ; 64 J. P. 421 ; 82 L. T. 161 ; 48 W. R. 366 : 
19 Cox, C. C. 460— Div. Ct., supra) discussed, 

PARKER r. Talbot, [1905] 2 Ch. 643 ; 93 L. T, 

[622 ; 64 W. R. 132 ; 22 T. L. R. 10 ; 76 L. J. 

Ch, 8 ; 70 J. P. 43 ; 4 L. G. R. 27.— 0. A. 

See also No. 26. 

(b) Housing of Working Classes. 

And see Compulsory Purchase ; 
Metropolis 

4 Local Authority — Hnsanltary Area ao- 
guired under the Housing of the Worlung Classes 
Act, 1890 (63 & 54 Vick o. 70 ). — Improvement 
Scheme — Prums'wnal Order — Confirmatory Act 
— Valuation for Compensation — Property in 
Prenmes aegmred — Rerersiorier — Right to Sue — 
Costs — Housioig of the Worliiou/ Classes Act, 1890 
(63 & 64 Vict. c. 70), ss, 4-8, 12, 20, 21.]— When 
property in an unhealthy district is compulsorily 
acquired by a local authoiity under the Housing 
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Housing" — Contiimed. . 

of the Working Classes Act, 1890 (63 & 54 Viet, 
c. 70), persons interested therein retain all their 
legal rights in respect of the same until the 
provisional order made in respect thereof under 
sect. 8 of the Act has been confirmed by Act of 
Parliament, under sub-sect. 6 of sect. 8. 

When property is taken under this Act, the 
estimate of the value payable by way of com- 
pensation, under sect. 21, is not limited to the 
value of the property as given in the estimate 
made under the improvement scheme provided 
for by sects. 4 and 6. 

The fact that a party to an action has refused 
an offer made on the other side, without picju- 
dice, before the happening of certain events, 
which might have made the offer, if subsequently 
made, a reasonable one for him to accept, will 
not disentitle iiim to costs. 

Dye c. Patman, (1898) 62 J. P 135 ; 46 W. B. 

[200 — Byrne, J. 


5. Dwelling-house" unjit for Human Hal) ita- 
tion — “ Inhabited ” — Closing Order — Housing of 
the Working Classes Act, 1890 (53 & 64 Vict. 
0 . 70), ss. 29, 32 1 — Proceedings were taken under 
sect. 32 of the Housing of the Working Classes 
Act, 1890, for a closing older in respect of three 
dwelling-houses of which the respondent was the 
owner, on the ground that they were used as 
dwelling-houses, and were in a state so injurious 
to health as to be unfit for human habitation. 
It was contended by the owner that, because for 
five and a half years the premises had not in fact 
been occupied, they were therefore not “in- 
habited ” within the meaning of sect. 29 of the 
Act. The magistrate refused to make the order. 
On appeal : — ■ 

Held — that the meaning of sect. 32 is that 
power is given to make a closing order if the 
owner, upon notice given to him, does not put the 
premises into a proper condition ; that sect 29 is 
not intended to negative the provisions of 
sects. 32 and 33 ; that the mere fact of non- 
occupancy is not in itself an objection in point 
of law to the making of the closing order ; and 
that the appeal must be allowed. 

Robertson v . Kino, [1901] 2 K. B. 265 ; 70 

[L. J. Q. B. 630 ; 65 J. P. 453 ; 49 W. R. 

542 J 84 L. T. 842— Div. Ct. 


6 Plans deposited to obtain Provisional Order 
— Compulsory Purchase Completed — Power to 
subsequently modify Plans — Housing of the 
Working Classes Act, 1890 (63 & 64 Vict. c. 70).] 
— Plans deposited in order to obtain a provisional 
order under the Housing of the Working Classes 
Act, 1890, are only so deposited for the purpose 
of identifying the lands to be compulsorily 
acquired. 

Held, therefore, that the local authority were 
not bound to adhere to the representation of 
intention shown on theif plans as to the number 
of cottages to be erected, the size of a play- 
ground, and the width of an approach, so long as 


they did not go outside the purposes mentioned 
in the statute. 

Bradshaw and Another r. Bray Urban 

[Distriot Council, [1906] 1 Ir. R. 660— 

Barton, J. 

K. Closing Orders — Declaration by Local 
Authority under Bye-laio that Premises were 
unfit for Human Habitation and should be closed 
— Subsequent Application to Justices for Closing 
Order — Housing of the. Working Classes Act, 
1890 (63 & 54 Vict. o 70), ss. 32, 9i, Sched. Ill— 
Housing of the Working Classes Act, 1903 
(3 Edw. 7, 0 . 39), s. 8. — The appellants were the 
owneis of certain premises, and on April 21st, 
1904, the respondents, by a declaration made 
under a bye-law then in force, declared the same 
unfit for human habitation, and directed that 
the same should be closed. The premises were 
accordingly closed and kept uninhabited. On 
December 19th, 1905, the respondents applied 
to the justices for a closing order under the 
Housing of the Working Classes Acts, 1890-1903. 

Held — that the declaration made by the 
respondents was no bar to the proceedings. 

Sleight r. Portsmouth Corporation, (1906) 

[70 J. P. 359 , 95 L. T. 366 , 4 L. G. R 635— 

Div. Ct. 

II. MIBK, MEAT, AHD WATER SUPPLY. 

And see under Food AND DRUGS ; 

Waterworks. 

8 Milk—Buildmq in Flats — Scarlet Fever — 
Milk Business on Ground Floor — Regulations a^^ 
to Milkshops — Diseases of Animals Act, 1894 
(57 & 68 Vict. 6‘. 67).] — By the regulations made 
in pursuance of the Diseases of Animals Act. 
1894, by the London Council, it is ordered (inter 
alia) 28: “That eveiy purveyor of milk or 
person selling milk by retail shall immediately 
on any outbreak of contagious or infectious 
disease within the building or upon the premises 
in which he keeps milk . . . give notice of such 
outbreak to the board and (29) “shall imme- 
diately on any outbieak coming to his knowledge 
remove all milk for sale, and utensils for con- 
taining milk for sale, from such building, and 
shall cease to keep milk for sale or sell milk in 
such building until the same has been disinfected 
and declared by the medical officer ... to be 
free from infection.” 

The respondent was summoned for not, imme- 
diately upon the knowledge of an outbreak of 
scarlet fever in the building in which he kept milk, 
removing all milk for sale from such building. 

The shop and rooms on the ground floor were 
used by him for carrying on his business as a 
purveyor of milk, the floors above were tene- 
ments or flats. The first floor was occupied by one 
Yapp, and the respondent occupied the second 

In November, 1897, one of the respondent's 
children was taken ill with scarlet f^,mr, and 
during that time he had in his shop milk for sale, 
and did not remove the utensils containing the 
milk. 

The magistrate was of opinion that each floor 
was a separate building, and that no offence had 
been committed. 
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Milk, Meat and Water Supply — Contbixml. 

Held (reversing the decision of the magistrate) 
— that the room where the child was ill was part 
of the building within the regulalions 

Lokdon County Coukcil c Edwards, [1898] 

[2 Q B. 75 ; G2 J. P. 377 ; 67 L J Q. B. 648 , 
78 L. T. 558 ; 19 Cox, G. G. 65— Div. Gt. 

9. Meat — Unmiml Meat not for /sV/Ze ] — To 
obtain a conviction under sects. 116 and 117 of 
the Public Health Act, 1875, it is essential that 
the carcase, meat, &c , should have been exposed 
for sale, or deposited for the purpose of sale, or 
of preparation for sale. 

IlENDELL V PlEMINGWAY, (1898) 14 T. L. E, 

[456 — Div. Ot. 

10. ir7de/‘ — Farnitthnvj Su])ply to House — 
Fast of ^]'or?>•s—Ztlntt as to Esepenses — Euhlie 
Health Aet, 1875 (38 & 39 Vict. c. 56), .v. 62— 
PuMic irpnlth (IFrtfcr) Act, 1878 (41 & 42 Vict. 
c. 25), s. 3.] — A rural sanitary authority bi ought 
a supply of water into a certain district and 
within a reasonable distance of a dwelling-house, 
arid then required the owner of the house to 
make a communication of the supply to his 
house. The owmer not complying, the local 
authority made the communication of the supply 
to the house at a cost exceeding the scale of 
charges which had been fixed by the Local 
Goveinmcnt Board under sect 8 of the Public 
Plealth (Water) Act, 1878, for the compulsory 
supply of water within the district. The owner 
of the house having refused to pay to the autho- 
rity in respect of the communication of the 
supply to Ins house more than the limit fixed by 
the Local Government Board . — ■ 

Held — that the owner was bound to paj" the 
whole of the cost, as the provisions of sect. 3 of 
the Public Health (Water) Act, 1878, applied to 
the bunging of the supply to a reasonable 
distance from the hou.se, but did not apply to 
the cominuiiication of the supiolylo the house, 
and that as to the latter there was no limit of 
cost. 

West Lancashire Eural District Council 

[r. OaiLVY, [1899] 1 Q. B. 377 ; 68 L. J. 

Q. B 215 ; 63 J P. 166 ; 47 W. E. 363, 80 
L. T. 162 — Div. Ct. 

11 Water, Piihlio Well “ Used for the Gratui- 
tous Supply of Water to the Pihahitants of the 
Pistriof — ■ Voluntary Contnhutwns for Repairs 
— Jiestrietlon on User — Public Health Act, 1875 
(38 & 39 Vict. c. 55), s, 64 ] — A well had been 
used by the inhabitants of a village from time 
immemorial, mainly for the watering of cattle 
and horses, and except occasionally it was not 
used for drinking water Theie was no actual 
dedication to the public No charge was made 
for the supply of water. Conti ibntions for 
repairs tvere strictly voluntary. There was a 
moral obligation to contribute on those who used 
the well much, but there was in no sense a legal 
obligation. The well was from time to time 
locked. The y^indlass was locked, and in very 
recent times the cover was locked. Persons had 
to ask for the key. ' 


HBLD—that the supply of the water was 
gratuitous within the meaning of sect. 64 of 
the Public Health Act, 1875, and also within 
the meaning of the language of Lord O’ Hogan in 
Smith V Arrhihald, (iSHli) 5 App, t!.as. 18!) at 
p. 508— H. L. (Sc ) 

Held, also, that the restriction on the user 
was inconsistent with any user as of right incon- 
sistent with the dedication ot the well to the 
public. 

Attorney-General i. 'I’olkin, (1'.)02) 18 
[T. I;. E. 29— Kekew'ich, 4. 

12 Wafer — House Without — Puhlir Health 
Act, 1875 (38 & 39 Vict. e 55), .vs'. 4, 62 ]— It, is 
a question of fact whether particular pi cniises 
such as a “ lock-up shop ” are a “ bouse ” witliin 
sect. 62 of the Public Health Act, 1875, so tliat 
water rate may be recovered unden that section 
as if the owmer or occujuer had demanded a 
supply. 

Wootten r Bishop, (1907) 71 .1 V. 331 ; !)6 
[L. T. 705 ; 5 L. G. E 760— Div. Gt. 

Ill VACCINATION. 

13 . Conscientious Ohjertion — Certtjirate if 
Exemption — Certificate o1 Birth of Child — I'lic- 
rimtion Act, 1898 (61 & 62 Vict. c. 49), s. 2.] — 
Justices have power to make a rule tliul they 
will not entertain an apiilicalioii for a certificate 
of conscientious objeciioii under soot. 2 of the 
Vaccination Act, 1898, unless and until, where it 
is possible, a cei+ificate of the birth of Ihc child 
in respect of w'hom the apiiheatioii is matle is 
produced to them. 

Eeh r. Lowndes, [189!)] i () B. 577 , 68 L. ,1 

[Q B 318, 63 J. P. 344 ; 47 W E. 315 ; 8() 
L. T 532 ; 15 T L. ll. 200.— Div. Gt. 

14 Won-eompliaucc icith Order-- Onus of 
Proof — Presumption from Hon-reyistratioii-- 
Vaccination Act, 1867 (30 & 31 Viet, c 81), 
s. 31 ] —The appellant was summoned for dis- 
obedience to an order of justice made pursuant to 
sect. 31 of the Vaccination Act, 1867. requiring 
him to cause a child of his to he vaccinated. The 
respondent, a vaccmatioiiofflecr apiiointed by the 
guardians of the F. union. dtqiDsed ho had not 
received any certificate of successful vaccination 
of the child in question, nor any certificate that 
the child was unlit to Ije vaccinated, nor to be 
msnsceptible to vaccination, and produced the 
register of vaccination kept by him. No evidence 
was submitted by the appellant, nor any further 
evidence by the respondent. 

Held— that the burden of proof oi non- 
compliance was upon the prosecution, and that 
the evidence adduced was sufficient to justify 
the justices, if they thought fit, to convict the 
appellant, as the fact that no notification of 
vaccination had been received by the proper 
officer is jirinnl facie evidence sufficient to satisfy 
the burden of proving the negative jiroposition 
that the child had not been vaccmatetl. 

Oyer r. Harwood, [1900] 1 Q. B.803 ; 69 L. J. 

[Q. B. 272 ; 64 J. P. 326 ; 48 W. E. 608 ; 16 
T. L. E, 163— Div. Ct, 
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Vaccination — Continued. 

15. Keylect to Trocuve — Default before 
January let, 189!) — Xotice—Condltion Precedetit 
to Proceedinyi—Yiiccmatlon Act, 1867 (30 & 31 
Vict. 0 . SI), s. 31 — Vaccination Atit, 1898 (61&62 
Vicfc. 0 . -19), 1, subs. 3.] — Where a child was 
horn in 1897, and notice was given under sect. 31 
of the Vaccination Act, 1867, to the parent 
requiring him to procure the child to be vac- 
cinated, and the notice was disregarded before 
the coming into operation of the Vaccination 
Act, 1898 .— 

Held — that as the default had been com- 
mitted before the coming into operation of the 
Act of 1898, the requirements of sect. 1, sub- 
sect. 3, of that Act were not a condition pie- 
cedent to proceedings being taken to recover a 
penalty under sect 31 of the Act of 1867 

Pym V. WiLSHEB, [1901] 2 K. B. 806 ; 70 L. J 

[K. B 1031 ; 65 J. P. 755 ; 49 W. R. 664 ; 85 
L. T. 49 , 17 T. L R. 568— Div. Ot. 

16. Neyleet to Procure — Completion of Offence 
— Limitation of Time for Laying Information — 
TuGcinatuin Arts, 1867, 1871, 1898 (SOS: 31 Vict 
0 84, 29 ; 34 & 35 Vict. c 98, ,s 11 ; 61 & 62 
Vict. a. 49, . 1 . 1).] — The vaccination ordeis do not 
create any fresh offence, and the Local Govern- 
ment Board has no power to create new offences, 

A child was born on December 30th, 1898, and 
the six months allowed by sect 1, sub-sect. 1, of 
the Vaccination Act, 1898, expired on June 30th, 

1899. A notice in compliance with the Vaccina- 
tion Order of 1898 was served on the appellant 
on July 7th, 1899, requiring him to have the child 
vaccinated within fourteen days from the date 
theieuf. Information was laid on July 12th, 

1900. 

Held — that the offence was complete after 
June 30th, 1899 — the expiration of six months 
from the birth of the child — and as the proceed- 
ings were not taken until several days after 
June 30th, 1900, they were out of time, the infor- 
mation having been laid more than twelve 
months after the offence was committed. 
Lan&bidge r. Hobbs, [1901] 1 K, B. 497 ; 70 

[L. J. K. B. 362 ; 84 L. T. 319 ; 17 T. L. R. 

237 ; 19 Cox 0. 0. 671— Div. Ct. 

17. Neglect to Procure — Unsuccessful Pro- 
ceedings — Notice to Parent — Fresh Proceedings 
— Child between Siai and Dighteen Months old — 
Yaocination Act, 1867 (30 & 31 Vict. c. 84), 
,ss. 29, 31 — Vaccination Act, 1898 (61 & 62 Vict. 
c. 49), s. 1 (3) ] — In December, 1900, notice to ! 
procure the vaccination of a child was given to 
the appellant, and m February, 1901. a .summons 
was takqp out against him under sect. 29 of the 
Vaccination Act, 1867, for neglecting to cause 
the child to be vaccinated. This summons was 
dismissed. No further notice was served on the 
appeUant. A summons was then issued under 
sect. 3 1 of the Act, and an order was made directing 
the child to be vaccinated. The child was then 
between the age of six and eighteen months. 
The public vaccinator had previously visited the 
appellant s house for the purpose of vaccinating 
the child, in accordance with sect. 1 (3) of the 


Vaccination Act, 1898, but had failed to serve 
notice of his intention so to do. 

Held — that the order directing the vaccina- 
tion of the child was properly made. 

Bowden r Toll, (1901) 85 L T. 486 ; 18 T. L. R. 

[22 ; 66 J. P. 53 ; 50 W. R. 208— Div. Ct. 

18. Conscientious Objection — Certificate of 
Exemption — Satisfying Justices that Appliuant 
beliened that Vaccination ivould be Prejudicial 
to the Health of the Clnld — Vaccination Act, 

1898 (61 & 62 Vict. c. 49), s. 2.] — Where a 
person applies for a certificate ot exemption 
under sect 2 of the Vaccination Act, 1898, it is 
necessaiy that he should satisfy the justices, a 
stipendiary, or metropolitan police magistrate 
(as the case may be) that he ■conscientiously 
believes that vaccination would be prejudicial to 
the health of the child. Even if the justices, 
stipendiary, or metropolitan police magistrate 
are or is wrong, the High Court cannot make 
them or him satisfied. 

Reg. r. Welby, Ex paete Bied, (1902) 66 
[J. P 86— Div. Ct. 

(N E — This case was decided January 27th, 

1899 —Ed.) 

19. Institution of Proceedings against Parent 
for Neglect — Conditions Precedent — Formal Proof 
of Notice — Damioilucrij Visit — Directions of 
Guardians — Reasonable Excuse — Vaccination 
Acts, 1867 to 1898 (30 & 31 Vict. c. 84 ; 34 & 35 
Vict. c. 98 ; 37 38 Vict. c. 76 ; 61 & 62 Vict. 
c 49); General Order of Jjocal Goeernment Board, 
October 18th, 1898, arts. 26, 27.] — A vaccination 
officer, by virtue of Ins appointment as such, 
without directions, general or special, from the 
guardians at any time, and notwithstanding 
the guaidians’ directions not to prosecute in 
certain specified cases, can institute proceedings 
under the Vaccination Acts, 1867 to 1898, as 
vaccination officer, a^mst a parent for neglect- 
ing to cause his child to be vaccinated within 
six months of its birth The vaccination officer 
is bound to obey the orders ot the Local Govern- 
ment Board. 

It is not in every case a condition precedent 
to a prosecution by the vaccination officer under 
sect. 29 of the Vaccmation Act, 1867, that formal 
proof should be given of the service on the 
parent of the child by the public vaccinator 
of the notice mentioned in the Vaccination Acts, 
1867 to 1898, and of his having visited the house 
of the child as therein directed; though upon 
the question of reasonable excuse for the parent’s 
neglect it may be material to consider whether 
there has or has not been a visit by the public 
vaccinator. 

Mooee r Kbyte, [1902] 1 K. B. 768 , 71 

[L, J. K. B. 454 , 66 J. P. 499 ; 60 W. R. 

457 , 86 L. T. 532 ; 18 T. L. R 396— Div. Ct. 

20. Medical Certificate given after Date of 
Summons— Cei'tficate only Referring to Present 
Time — Held no Defence — Vaccination Acts, 1867 
(31 &: 32 Vret. c. 84), ss 29, 34, and 1898 (61 & 
62 Vict. c. 49), s. 1.] — Under the Vaccination 
Acts a parent commits an offence by not having 



155 


PUBLIC HEALTH. 


15G 
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a child vaccinated bclui’c it attains the age of 
sis months. Therefore, if he is summoned when 
the child is eleven months old, a medical certifi- 
cate not professing to cover the past five months, 
but merely stating that the child is from some 
temporary cause at premit unfit to be vaccinated, 
IS no answer to the charge. 

Hinds n. Elsam, (1903) 67 J. P. 328 ; 88 L. T. 

[867 , 20 Cox 0. C. 490— Div. Gt. 

21 . Order for Vacomation — Order Signed tut 
not Sealed—SutaegiLont Order as from later Date 
— Validity — Vaccination Aot, 1867 (30 <fe31 Viet. 
G. 84), s 31.] — On May 7th, 1902, an order was 
made by justices under sect, 31 of the Vaccination 
Act, 1867, requiring H. N. to cause his child to 
be vaccinated within four weeks. The order 
was drawn up and signed by one of the justices, 
but not sealed. 

Upon the hearing of an information preferred 
against D, H. for unlawfully omitting to cai-ry 
into effect the above order, objection was taken 
that the order was a nullity, not being under the 
“hand and seal” of a justice as required by 
sect. 31 , Another order was then drawn up under 
the hand and seal of two justices sitting on May 
7th, 1902, tins order being dated June 25th, 1902, 
and directing D. N. to cause his child to be 
vaccinated within four weeks of the latter date. 

Held — that this second older was invalid. 

Nuttee V. MoORHOnSE, (1904) 68 J P, 134 ; 

[2 L. G. R. 1204— Div. Ot. 

22 , Neglect to cause Child to he Vaccinated 
iinthinSias Months f rom Birth — liefusal of Certi- 
ficate of Exemption on Seven Occasions — Offence 
'■ of trifling nature" — Dismissal of Information.'] 
— A parent, within four months of the birth of 
his child, on seven different occasions applied to 
the justices under sect. 2 of the Vaccination Act, 
1898, for a certificate that he had satisfied the 
justices that he conscientiously believed that 
vaccination would be prejudicial to the health of 
his child, but on each occasion was refused a 
certificate. 

On an information being subsequently pre- 
ferred by the vaccination officer against the 
parent for that he had not within six months 
after the birth of his child caused it to he vac- 
cinated, the justices who heard the information 
dismissed the same under sect. 16 of the Sum- 
mary Jurisdiction Act, 1879, on the ground that 
the offence was “ of a trifling nature.” 

Held — that the justices ought to have 
convicted. 

Nisbet V. Lloyd, (1904) 68 J. P. 396 ; 2 L. 

[G. R. 1277— Div. Ct. 

23 . Le^l Assistaiice — Costs of Prosecution — 
Necessary Legal Assistance " — Vaccination Acts, 
1867 to 1898 — Vaccination Order, 1898, 
AH. 29 (1).] — Under Art. 29 (1) of the Vaccina- 
tion Order, 1898, it is for the vaccination officer 
to employ legal assistance in the conduct of 
prosecutions for breaches of the Vaccination 
Acts, and the Board of Guardians have no powei 


iu overrule his decision. The Gourt may review 
that decision, but will not interfere if it finds that 
the vaccination officer's discretion was exercised 
bond fide. If so, the Court will compel the guar- 
dians to pay the taxed bill of costs incurred in 
connection with the prosecution 

Hitchcock r. Wandsworth and Clapham 

[Guardians ; Cheshire v. Wandsworth 

AND Clapham Guardians, (19U4) 68 J. P, 

348 ; 20 T. L. R. 458 ; 2 L. G. R. 1260— Div. 

Ct. 

24 . Legal Assistance — Costs of — Proceedings 
by Vaccination Officer — Emjfloyment of Solicitor 
—Refusal of Guardians to Pay — Mandamus — 
Vaccination Order, 1898, Art. 29 (1). — A vaccina- 
tion officer employed a solicitor m connection 
with proceedings taken by him under the Vac- 
cination Acts ; but the guardians i of used to pay 
the solicitor’s bill of costs on the grounds that 
the charges were unreasonable costs and expenses 
and the employment of a solicitor unnecessary. 
A rule 7iisi was obtained calling upon the guar- 
dians to show cause why a writ of mandamus 
should not issue commanding them to pay such 
costs. 

Ordered, that a writ of mandamus should issue 
directed to the guardians commanding them to 
pay to the vaccination officer “the reasonable 
costs of obtaining necessary legal assistance m 
connection with the institution and conduct of 
proceedings taken by him under the Vaccination 
Acts,” the questions as to how far, if at all, legal 
assistance was necessary and the costs were 
reasonable expenses being left over until the 
return to the writ. 

R. V. Wellingborough Union, (1904) 68 J. P. 

[179— Div. Ct. 

IV, HOSPITALS AND INPECTIOTTS 
DISEASES. 

26 . Common Lodging-houses Act, 1851, s. 11 — 
Failure to give Notice — Management of House 
left to Deputy .] — It is no defence to a charge 
against the keeper of a common lodging-house 
for failing to give notice of an infectious disease 
under sect. 11 of the Common Lodging-houses 
Act, 1851, that he had left the management of 
the house to a deputy and had no personal 
knowledge of any infectious disease having 
occurred there. 

Logsdon r. Holland, (1898) 14 T. L. R, 449 

[—Div. Gt. 

26 . Order for Removal to Hospital — “ Proper 
Lodging and Accommodation — Proteotion of 
Others — Public Health Aot, 1876 (38 & 39 Vict, 
c. 66), s. 124.] — On an application for an order 
for the removal of an infected person urilier sect. 
124 of the Public Health Act, 1875, the justice 
must take into consideration not only whether 
the infected person is without proper lodging or 
accommodation, but also whether under the cir- 
cumstances the infected person is a source of 
danger and infection to others. 

Warwick v. Graham, [1899] 2 Q, B, 191 ; 68 
[L. J. Q. B. 1001 ; 63 J. P, 699 ; 80 L. T. 773; 

15 T. L. R. 410 ; ]9 Cox, C, C. 363— Div. Ct. 



157 


PUBLIC HEALTH. 


158 


Hospitals and Infectious Diseases— 

27 . Order for Removal to Hospital — Fimlity 
of Order — Jurisdiction to state a Special Case — 
Puhlio Health Act, 1875 (38 & 39 Viet <?. SS), 
s. 124 — Summary Jurisdiction Act, 1857 (20 & 21 
Vict. 0 . 43), s. 5 ] — The justices upon the hearing 
of a summons under sect. 124 of the Pubhc 
Health Act, 1876, for obstructing the execution 
of an order, made ex parte by a single justice, 
for the removal to a hospital of a person suffering 
from an infectious disorder, have no jurisdiction 
to go behind the order or inquire into the grounds 
or the truth of the facts on which it was made. 
The proper means of questioning the validity of 
such an order is by writ of haleas corpus or 
certiorari. The High Court has jurisdiction 
under the Summary Jurisdiction Act, 1857, s. 6, 
to determine wJiether it is proper to order the 
justices to state a special case, and therefore in 
a case where the justices have acquitted but 
ought to have convicted with a nominal penalty 
the High Court is not compelled to order the 
justices to state a special case. 

Keg. r. Davev, Ex parte Bishop, [1899] 2 

[Q. B. 301 ; 68 L. J. Q. B. 675 ; 63 J. P. 515 ; 

80 L. T. 798 ; 15 T. L. E. 344 ; 19 Cox, C. C. 

365— Div. Ct. 

28 . Local Authority carrying out Bisinfeetion 
—Ah Certificate by Medical Officer, nor H'otice 
in Writing — Articles Destroyed — Articles 
Damaged by Disinfection — Liability of Local 
Authority to Compensate. Owner — Public Health 
Act, 1875 (38 & 39 Vict. c. 65), s,?. 120, 121,308.] 
Where, in a case of infectious disease, a local 
authority themselves carry out the work, of dis- 
infection, and in so doing necessarily damage 
some articles and intentionally destroy others, 
they are liable to pay compensation therefor to 
the owner, provided he is not “ in default.” The 
absence of the medical oflScer’s certificate, and 
of the written notice, provided for by sect. 120 
of the Public Health Act, is immaterial, if the 
owner assents to the authority’s proceedings. 

Foster v. East Westmoreland Kural 

[District Council, (1904) 68 J. P. 103 — 

County Ct. 

29 . Children with Lnfeotious Disorder — Main- 
tenance of in Hospital — Charitable Ouardians — 

Patients'’’ — Public Health Act, 1875 (38 & 39 
Vict. c. 66), ss. 131, 132.] — The respondents had 
provided a hospital under sect. 131 of the Public 
Health Act, 1875. The appellant was, and was 
sued as, the treasurer of the Victoria Hospital 
for Children, which maintains a convalescent 
home within the respondents’ district. The 
matron of the respondents’ hospital received a 
telephonic message from the doctor in attendance 
at the home, requesting the admission of certain 
children who had developed scarlet fever in the 
home. In an action by the respondents against 
the appellant for the maintenance of the children 
the county court judge gave judgment for the 
respondents on the ground that the appellant 
was liable under sect. 132 of the Public Health 
Act, 1876. It was also contended that the 
appellant was liable on a contract, expressed or 


I implied, but the point was not dealt with by the 
county court judge. 

Held, on appeal — that the Victoria Hospital 
was not liable under sect. 132. Charitable 
guardians of children treated in the hospital 
could not be included in the term “ patients.” 
The action must, at the option of the respondents, 
be set down in the county court on the question 
as to whether the appellant was liable in 
contract. 

Farquhar V. Isle of Thanet Hospital 

[Board, (1904) 68 J. P. 319 ; 2 L. G. K. 1310 

— Div. Ct, 

30 . Destruction of infected Clothing — Power of 
Local Authority to order — Order given by 
Medical Officer — Scope of Authority — Ratifica- 
tion — Public Health Act, 1876 (38 & 39 Vict. 

0 . 65), s, 121.] — A medical oificer of health has 
no power xirtute officii to order the destruction 
of infected clothing, at any rate not except in 
cases of great urgency. 

The pMntiff having contracted small-pox, the 
medical officer of health, who was also his 
ordinary medical attendant, ordered his infected 
clothing to be destroyed. The plaintiff claimed 
compensation fiom the sanitary authority. The 
medical officer had not acted as if the matter 
was urgent, nor had he (apparently) reported his 
action to the authority. 

Held — ^that the plaintiff could not recover, as 
the medical officer m giving the order was not 
acting within the scope of his authority, and 
there had been no ratification by the authority 
of his act. 

Garliok %. Knottingley Urban District 

[COHNOIL, (1905) 68 J. P. 494; 2 L. G. E. 

1346 — Div. Ct, 

31 , Negligence.— City Hospital — Position of 
Visiting Physician — Obligation of Local 
Authority^ — ^An infant who was treated for 
scarlet fever in a hospital carried on by a city 
corporation was discharged while still in an 
infectious state, and communicated the disease 
to his brothers. In accordance with the rules of 
the hospital, the boy was discharged by the 
matron, under the instructions of the visiting 
physician, who was a competent medical man. 
In an action for damages by the father, the jury 
found that there was a want of due skill and 
care in the discharge of the boy, and that there 
was an undertaking by the corporation to the 
father that their visiting physician should act 
with reasonable skill and care in treating the 
boy. 

Held — ^that there was no evidence upon which 
the jury could find that such an undertalnng 
existed. 

The obligation undertaken by a local authority 
canymg on the business of a hospital is only 
that they will carry it on with all reasdbable 
skill and care, and that patients while in their 
hospital shaE receive competent medical advice 
and assistance. 

Evans «. Liverpool Corporation, (1905) 74 

[L. J, K. B. 742 ; 69 J. P. 263 ; 21 T. L. E. 

668 ; 3 L. G. E. 868— Walton, J. 
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32 Reception of Panpee Children from Local 
School — Children Chartjeuhle to Union outside 
Hospital District — Reeoveri/ of Expenses — PiihUc 
Health Act, 1875 (38 & 39 Vict. c. 56), a-s. 131, 
132 — Poor Law (^Certified Schools') Act, JS62 
(25 & 2G Viet. c. 43) — Divided Parishes and Poor 
Luio Amendment Act, 1882 (45 & 46 Viet, 
r. 58), s. 13.] — Certain pauper children charge- 
alile to the guardians of the 0. Union were, 
under the provisions of the Poor Law (Certified 
Schools) Act, 1862, sent to a school situated in 
the urban district of T. An outbreak of fever 
having occurred at the school, some of the 
children were taken to a hospital provided bj"- 
the B. and D. Joint Hospital Board, constituted 
by provisional order under sect. 279 of the 
Public Health Act, 1875. Tlic children were so 
taken at the instance of the medical adviser to 
the school, who was also the medical officer of 
health for the T. district , the authority of the 
guardians of the 0. Union was not obtained for 
the reiiioval of the children to the hospital. The 
urban district of T. was one of the constituent 
districts of the B. and D. Joint Hospital Board ; 
the C. IJniou was outside such constituent 
districts. 

Upon an action by the B. and U. Joint Hospital 
Board against the guardians of the 0. Union to 
recover the expenses of maintenance of the 
pauper children in the hospital : — 

Held — ( 1) that the plaintiffs could not 
recover under any statutory provisions ; (2) that 
there was, m fact, no promise by the superin- 
tendent of the school to repay the expenses of 
iiiamtenance of the children in the hospital, 
and, moreover, that the superintendent had no 
authority to pledge the credit of the defendants 
to any expense outside the school ; and (3) that 
there was no such urgency as to create an implied 
request by the defendants to the plamti& to 
maintain the childien in the hospital. 

Senible, even if the case had been one of 
urgency the plaintiffs would not have been 
entitled to recover. 

Bury and District Joint Hospital Board 

[v. Ohorlton Union, (1906) 70 J. P. 31 ; 4 
L. G. E. 489— Bray, J 

83 . Xeqlifjence — City Hospital — Position of 
Visiting Physician — OMigation of Local 
Authority) — An infant who was treated for 
scarlet fever in a hospital carried on by a city 
corporation was discharged while still in an 
infectious state, and communicated the disease 
to his brothers. In accordance with the rules of 
the hospital, the boy was discharged by the 
matron, under the instructions of the visiting 
physician, who was a competent medical man. 
In an action for damages by the father, the jury 
founePthat there was a want of due skill and 
care in the discharge of the hoy, and that there 
was an undeitaking by the corporation to the 
fathei that their visiting physician should act 
with icasonable skiU. and care in treating the 
boy 

Held — that there was no evidence upon which 


the jury could find that such an undertaking 
existed. 

The obligation undertaken by a local authority 
cariying on the business of a hospital is only 
that they will carry it on with all reasonable 
skill and care, and that patients wliile m their 
hospital shall receive competent medical advice 
and assistance. 

Evans i\ Liverpool Corporation, [1906] 1 
[K. B. 160 ; 74 L. J. K. B. 742 ; 69 J. P. 263 ; 

21 L. R. 568 ; 3 L. G. R. 868— Walton, J. 


V. NUISANCE ABATEMENT AND 
EXPENSES. 

34 . Smoke Kiiisanoe — Notice to Abate — No 
Specification of Works to be Done — Public Health 
Act, 1876 (38 & 39 Vict. o. 56), ss. 91, 94.]— By 
■sect. 94 of the Public Health Act, 1876, the 
notice required under sect. 91 to abate a nuisance 
shall be a notice requiring the person causing 
the nuisance “ to abate the same within a time 
to be specified in the notice, and to execute such 
works and do such things as may be necessary 
for that purpose.” 

The respondent Wastall was summoned before 
the justices, under sect. 91 and subsequent 
sections, for permitting black smoke to be dis- 
charged from a chimney not being a chimney 
belonging to a piivate dwelling-house in such 
quantity as to be a nuisance. 

A preliminary objection was taken that the 
notice under the Act was had on the ground 
that it did not set out the works required to be 
done in order to remedy the nuisance. 

The justices upheld the objection and dismissed 
the summons. 

Held (reversing the decision of the magis- 
trates) — that the notice was (juite sufficient, as 
no works were required to he clone, but only the 
black smoke stopped. 

Millard v. Wastall, [1898] 1 Q. B. 342 ; 18 

[Cox, 0. C 695 ; 62 J. P. 136 ; 67 L. J. Q. B. 

277 ; 77 L. T. 693 ; 14 T. L. R. 172 ; 46 W. R. 

268 — Div. Ot. 

35 . Notice to Abate served upon Owner — Com- 
pliance icith Notioeby Owner, though not Legally 
Liable — Sanitary Authorities themselves Liable 
— Recovery of Expenses by Owner from Sanitary 
A uthority — Compulsion,'] — The plaintiffs, in com- 
pliance with a notice to abate a nuisance served 
upon them by the sanitary inspector of the dis- 
trict for which the defendants were the sanitary 
authority, and in the belief that they were bound 
to comply with the notice, did certain repairs to 
a drain pipe which drained their premises. It 
subsequently turned out that the pipe in question 
was a sewer repairable by the defendants them- 
selves, and the plaintiffs thereon sought to 
recover the expenses of the repairs done by them 
from the defendants, on the grouncl that they 
had been compelled to do work which the defen- 
dants were legally compellable to do, and that, 
therefore, they were entitled to those expenses 
as money paid at the defendants’ request. The 
defendants denied liability, on the ground that 
there was no compulsion, or not sufficient 
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compulsion, to bring the case within the doctrine 
relied upon by the plaintiffs. 

Held — that where, as in the case of a 
nuisance, it is necessary for someone to act, and 
to act promptly, and the person who has so acted 
has done work which it was anothei’s duty to 
do, that person is not bound to show he was 
directly or irresistibly compelled to do the work 
in order to avail himself of the doctrine above 
enunciated ; that it is sufficient to show he did 
the work under pressure, which practically 
amounted to compulsion ; and that, therefore, 
even though the notice upon which the plaintiffs 
acted was not a statutory notice with which they 
would have been bound to comply, there was 
sufficient compulsion to entitle them to maintain 
their action, 

North v. Walthamstow Urban District 

[OOHNCIL, (1898) 67 L. J. Q. B. 972 ; 62 
J. P. 836— Channel], J. 

36 . Ahatenieiit — Costs — “Full Com 2 '>ensatio)i" 

—PiMic Health Act, 1875 (38 & 39 Yict. g 55), 
s, 308.] — In litigation between the appellant 
and the respondent corporation respecting the 
abatement of a nuisance, the latter were ordered 
to pay the former his costs of two appeals to be 
taxed. * 

By sect. 308 of the Public Health Act, 1875, 
“ where any person sustains any damage by 
reason of the exercise of any of the powers of 
this Act, in relation to any matter as to which 
he is not himself in default, compensathon 
shall be made to such person by the local 
authority exercising such powers.” In prose- 
cuting his appeals the appellant reasonably 
incurred greater expenses than his taxed costs, 
and he claimed the difference. 

Held — that the law does not, in general, 
recognize the difference between the sum which 
it gives as costs, that is, costs taxed as between 
party and party, and the larger sum which in 
practice a litigant has to pay, and which is 
commonly known as costs between solicitor and 
client ; that sect 308 of the Pubhc Health Act, 
1875, makes no difference so as to cause the case 
to be an exception to the general rule of law, 
and that the meaning of “fuU compensation” 
in sect. 308 is the compensation which the law 
gives to the person claiming, and that is costs 
taxed and recoverable as between party and 
party. 

Decision of Div. Ot. ([1900) 2 Q. B. 104 ; 69 
L. J. Q. B. 566 ; 64 J. P. 439 ; 16 T. L. B. 316) 
affirmed. 

Barnett v. Eoclbs Corporation, [1900] 2 

[Q. B. 423 ; 69 L. J. Q. B. 837 ; 64 J. P. 692 ; 

83 L. T. 66 ; 16 T. L. E. 463—0. A. 

And see No. 38, mfra. 

37 . Private Prosecution-^AiatemeTit — Sjieoify- 
ing requisite Works —ProhiMtion of Peourrenee 
—PuUio Health Act, 1876 (88 & 39 Viet. c. 65), 
ss. 94, 95, 106. J — On a complaint against the 
appeUant by a private person that a nuisance 
existed on the appellant’s premises by an accu- 

B.D. — VOL. m. 


mulation of slaughter-house offal and filth, the 
justices, under sect. 105 of the Public Health 
Act, 1875, ^made an order that within one 
calendar month from the service of the order the 
appellant should take such steps as might be 
necessary to abate the said nuisance, and further 
prohibited the appellant from doing such acts 
as might lead to a recurrence of the said 
nuisance. 

Held — that though the complaint was made 
by a private person, the order must specify the 
works necessary to be done m order to abate the 
said nuisance. 

Held, further, that that part of the order 
prohibiting the appellant from doing such acts 
as might lead to a recurrence of the said nuisance 
was good, and must be upheld. 

Eeg- V. Horrooks (1900), 69 L. J. Q. B. 688 ; 

[64 J. P. 661 ; 82 L. T. 767 ; 16 T. L. E. 435— 

Div. Ot. 

38 . Failure of Proceedings instituted by Cor- 
poration — Arbitration to assess Compensation — 
Fresh Proceeding — Awarding Costs to unsuccess- 
ful PaHy — Public Health Jet, 1876 (38 & 39 
Viet, c 56), 6'. 180 ] — A corporation commenced 
proceeding against B. under sect. 95 of the 
Public Health Act, 1876, in lespectof a nuisance, 
with the result that the High Court of Justice 
decided that B was not liable, and awarded him 
the costs of the proceedings. E. then claimed 
full compensation under sect. 308 of the Act, 
and the matter went to arbitration. B. re- 
covered nothing, but the arbitrator ordered the 
corporation to pay the costs of the arbitration. 

Held — that the arbitrator had no jurisdiction 
under sect. 308 to award costs to a wholly un- 
successful party. 

Held, also, that the arbitration was not pait 
of the litigation commenced by the corporation, 
but a fresh proceeding instituted by B. 

In re Barnett and Eocles Corporation, 

[ (1901), 66 J. P. 757— Div. Ct. 

And see No. supra. 

39 . Abatement — Stmetural Defects — “ Owner'" 
— Collector of Rents — Public Health Act, 1875 
(38 & 39 Viet. 0 . 55), ss. 4, 94, 96, 96, 98, 104.] 
— ^A complaint was preferred against the re- 
spondent, a collector of rents and agent for the 
owner, under sect. 94 of the Public Health Act, 
1876, requiring him to abate a nuisance on the 
premises arising from structural defects. The 
justices held that the respondent was not the 
“ owner.” 

Held — that the rent collector was the 
“ owner ” within the definition of sects. 4, 94, of 
the Public Health Act, 1875, and might be served 
with a notice under sect. 94. 

8t. HelerCs Corporations . Kirhkam ((1SB6) 16 
Q. B. D. 403 ; 60 J. P. 647 ; 34 W. E. 440— 
Lopes, J.) followed. 

Broadbent V, Shepherd, 66 J. P. 70 ; 49 W. 

[E. 205 ; 83 L. T. 604 ; 17 T. L. E. 62— 

Div. Ct. 

In the above case, at some time after the first 

6 
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bearing the respondent ceased to be agent, and 
on the second hearing the justices dismissed the 
summons. 

Held — that the justices ought to have made 
the order upon the respondent, notwithstanding 
that he had ceased to be the agent for the pro- 
perty when the case was actually determined. 

Beoadbent Shephbed, [1901] 2 KB. 274 ; 

[70 L. J. K. B. 628 : 66 J. P. 499 ; 49 W. R. 

521 ; 84 L. T. 844 , 17 T. L. R.460— Div. Ct. 

40. Abatement —Drainage of House,^ — Dram 
for Surface Water — Stog^s and Soapsuds — Dis- 
charge of Fceoal Matter into Drain — Notice to 
Local Authority —Public Health Act,, 1876 
(38 & 39 Yict. e. 55), ss. 4, 21.] — There was in a 
village an adequate system of sewage by privies 
and cesspools so far as fmcal matter was con- 
cerned. There was also running along the 
highway a dram, and persons occupying houses 
along the highway had connected their houses 
with it for the purpose of sending down slops 
and that class of water. Tiie appellant, without 
any notice to the local authority, in 1900 made 
a water-closet on his land, and connected it with 
a communication which he already had with the 
highway drain, and which had been used for 
passing soapsuds and that class of liquid down 
the dram. The matter which he sent from his 
water-closet passed directly through the channel 
into the bottom of a disused quarry, which was 
part of the plaintiff’s premises, and immediately 
adjoined her garden. The effect of that was to 
create an intolerable nuisance to the plaintiff. 

Held (by Byrne, J.) — that the dram w.as not 
the class of sewer to which the provisions of the 
Public Health Act, 1873, enabling any person to 
pass the fscal matter of his household into it, 
applied. 

Kinson Pottery Co. v. Poole Corparution 
([1899] 2 Q. B. 41 ; 68 L. J. Q. B. 819 , 63 J. P. 
680 ; 47 W. R. 607 ; 81 L. T. 24 , 16 T. L. R. 379 
— Div. Ot., see Sbwees and Deain.s, No. 48) 
followed. 

Held (by the 0. A.) — that the above point 
did not arise, and that even if it was a sewer 
into which the appellant had a right under the 
conditions of the statute to pass faecal matter he 
had not performed those conditions. 

Judgment of Byrne, J. ((1901) 17 T. L. R. 
470) affirmed. 

GeAHAM V. WeoUGHTON, [1901] 2 Oh. 451 ; 70 

[L. J. Oh. 673 ; 66 J. P. 710 ; 49 W. R 643 , 
84 L. T. 744 ; 17 T. L. R. 673— C. A 

41. Oieo'orowdmg — Order to Inspect — ^Hoiise” 
— Day School ivithout Boarders — Public Health 
Act, 18fo (38 & 39 Viet, o. 55), ss. 4, 91, 92, 102.] 
Under sect. 102 of the Public Health Act, 1875, 
if a local authority desire to obtain admission to 
a “ house ” for the purpose of seeing as to 
whether or not there is a nuisance there, they 
may apply to a magistrate or justices on com- 
plamt on oath by an officer of the local authority, 


after reasonable notice in writing of intention to 
make the same to the person having custody of 
the premises, who may by order require the 
person having the custody to admit the local 
authority by their officer to the premises. 
Sect. 4 says that ‘‘ house ” is to include “ school.” 

Held — that neither the magistrates nor 
quai ter sessions have to decide w hethcr there is 
a nuisance or not, but they have to consider 
whether there is reasonable ground for suspecting 
there is a nuisance ; that the order ought to be 
made in reference to the particular subject- 
matter, not to give an officer the right to inspect 
everything ; and that “house” in sect. 91 (5) of 
the Public Health Act included a day school 
where there wore no hoarders and where none of 
the members of the staff resided and the only 
persons dwelling upon the premises wore two 
maidservants. 

Wimbledon Ueban District Council c. 

[Hastinos, (1902) 87 L. T. 118 ; (U J. P. 

45 — Div. Ct. 

42. Obstcuctmg Local Authoritg in D.rccittion 
ot Duty — Notice to Abate Nuisance — Itefusnl to 
Admit hfemhers of District Council to Premises 
— Entering Premises without Permission — 'fre,s- 
jiass — Public Health Act, 1875 (38 & 39 Vict, 
c 55), ss. 102, 306.] — A notice having been 
served by aii urban council upon the owner of 
premises requiring him to abate a nuisance 
thereon, certain members of the council went to 
the premises, and, without the permission of the 
owner, some of them entered the premises to 
make an inspection, the rest remaining outside. 
The owner thereupon locked the door of the 
premises, thus preventing the members who 
weie outside from entering, and those who were 
inside from getting out. Upon an information 
charging the owner with having wilfully 
obstructed the inenibers m the execution of the 
Public Health Act, 1875 : — 

Held — that the members had no power under 
sect, 102 of the Act to enter premises except by 
permission of the owner, or by an order of a 
magistrate, and that therefore they were not 
lavvfixlly there, and the owner was not guilty 
of obstructing them in the performance of their 
duty. 

CoNSETT Urban District Council m Oraw- 

[ford, [1903] 2 K. B. 183 , 72 L. J. K. B. 

671 ; 67 J, P. 309 ; 51 W. R. 669 ; 88 L. T. 

836 ; 19 T. L, R. 508 ; 1 L. G. R. 558— Div. 

Ct. 

43. Order — Signature by one Justioe imufficient 
— Public Health Act, 1875 (38 & 39 Vict. c. 55), 
ss. 96, 251, and Sohed. IV., Form C. — Summary 
Jurisdiction Act, 1848 (11 & 12 Vict c. 43), .uv. 12, 
14 — Summary Jurisdiction Jot, 1879 (42 & 43 
Vict. 0 . 49), ss. 29, 31 — Summary Junsdiotion 
Rules, 1886, r. 31, Consolidated Form, No 19.] — 
All Older of justices for the abatement of a 
nuisance under sect. 96 of the Public Health Act, 
1875, must be drawn up in writing, and must 
be signed by two justices, at least, who 
weie present and took part in the hearing and 
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determination of the case, and >,emhle it should be 
served upon the defendant 

Decision of Qr. Sess (67 J. P 380) reversed. 

Wing y. Epsom -Ueban District Council, 

[1004] 1 K. B. 798 ; 73 L. J K. B. 389 ; 68 

J. P. 2.69 , 62 W. R 461 ; 90 L. T. 643 , 20 
T. L. R. 310 , 2 L. G. R 714— Div. Ct 

44 . SewcKje — Bispuml of — Local Aiithoritj / — 
Liabditij — Statutocy Powers' — Public Health Act, 
1876 (38 & 39 Vict. o 55), ,v,s‘ 17, 27. Local 
(toi eminent Board,' Pronsioml Orderx Cou- 
finnation (Wu. 9) Act, 1900 (63 & 64 Viet. 
c. clxxvin.), Dorchester Order, 1900, art. 21.] 
— Sect. 27 of the Public Health Act, 1875, 
empowers any local authority to construct works 
for the disposal of the sewage of their distiict 
“ provided that no nuisance be created ” By a 
provisional order, confirmed by Act of Parlia- 
ment, a local authority were required to carry 
out within a fixed time works for the disposal of 
the sewage of their district approved by the 
Local Government Board, and m case of default 
these requirements wore made enforceable in 
manner piovided by sect. 299 of the Public 
Health Act, 1875, which authorises the Local 
Government Board to enforce peiforniance of 
duty by defaulting local authorities by writ of 
mandamus I'he local authoiity accordingly 
constructed sewage works approved by the Local 
Government Board, and the works, though con- 
structed without negligence, created both a 
public and a private nuisance. 

Held — that the order was only a direction to 
the local authority to exercise the powers of 
sect 27, within a given time, and did not exempt 
the local authority from their obligation under 
that section not to create a nuisance, and an 
injunction was granted. 

An effluent of improperly treated sewage was 
sent by the local authority from their works into 
a small non-navigable stream in contravention 
of sect. 17 of the Public Health Act, 1875. 

Held — that an action was maintainable by the 
Attorney-General for the breach of the statutory 
obligation, although no damage was proved , but, 
the breach having been abated, no injunction 
was granted. 

Attorney- General v Cache rmouth Local Board, 
((1874) L. R. 18 Eq. 172 ; 44 L J. Gh. 118 , 22 
W. R. 619 , 30 L. T. 690) followed. 

Decision of Kekewich, J. (69 J. P. 363 , 93 
L. T. 290 ; 21 T. L. R. 695) affirmed. 
Attoeney-Geneeal r. Dorchestee Coepoea- 

[tion, (1906) 70 J P. 281 ; 94 L. T. 682 ; 22 
T. L R. 480 : 4 L. G. E. 676— C. A. 

See also Cases m Section VI. 

VI. EARTH AND WATER-CLOSETS. 

46 . Powers of Local Authoiity — No general 
Resolution — Notice to froride sufficient Water- 
closet — Specification — Validity of Notice — Public 
Health Act, 1876 (38 & 39 Vict. c. 56), .v. 36.]— 
The Public Health Act, 1876, provides by sect. 36 


that if a house appears to the local authority to 
be without a sufficient water-closet, earth-closet, 
or privy, the authority shall, by written notice 
require the owner or occupier “to provide a 
sufficient water-closet, earth- closet, or pi ivy)” 
and that “ if such notice is not complied with,” 
the authority may do the work and recover the 
expenses fiom the owner. 

The plaintiff R. was the owner of a house, and 
on November 24th, 1897, the defendants served 
on him a notice that, as the house was without 
a sufficient water-closet he was “ to provide a 
sufficient water-closet to the said house according 
to the specification given by this notice,” and 
then followed the usual notice that if the work 
was not done the authority would enter and do 
the work, and a specification of the kind ot 
water-closet to be put m. 

In an action for an injunction to restrain the 
authority fiom entering : — 

Held, by Ridley, J (62 J P. 216 ; 78 L. T 
184), that the notice was bad on the ground 
that it did not allow the owner to comply with it 
by jiroviding any other “sufficient” water-closet 
than that specified, although it was not given m 
purauance of a general resolution without regard 
to the particular requirement. 

Semble, that it might be bad also for leaving 
out the words “ earth-closet or pi'ivy.” which 
according to the section the piemises should be 
without before the notice can be given 

In such a case the remedy of the plaintiff 
is not by appeal to the Local Goveiiunent 
Board under sect. 268 of the Public Health Act, 
1875, hut appeals to that body lie only in cases 
where the question arises as to the sufficiency. 

On appeal, the C. A. varied the order of 
Ridley, J., and stayed proceedmgs pending the 
decision in No. 47, infra, holding that the state- 
ment of claim disclosed a cause of action. 

Robinson r Sundeeland Coepoeation, 
[(1899) 63 J. P. 19— C. A. 

46 Pouer.s of Local Authority — General 
Resolution — Notice to Fronde sufficient Pricy — • 
Validity of Notice — Public Health Act, 1875 
(38 & 39 Vict. c. 66), s. 36.]— The Public Health 
Act, 1875, provides by sect. 36 that if a house 
appears to the local authority to be without 
a sufficient water-closet, earth- closet, or privy, 
the authority shall by written notice require 
the owner or occupier “ to provide a sufficient 
water-closet, earth-closet, or privy,” and that 
“if such notice is not complied with,” the 
authority may do the work and recover the 
expenses from the owner. 

A local authority passed a general resolution 
that ill all cases of nuisances requiring the recon- 
struction of privies it should as far as jirac- 
ticable be ordered that the privies should be 
converted into privies on a particular systeMa. In 
pursuance of that resolution, a notice was served 
upon the owner of some houses, under sect. 36, 
that each house was without a sufficient privy, 
and requiring him “ to provide ... a sufficient 
privy on the waste water-closet system in 
accordance with plans” specified 

Held— that the notice was invalid because it 

6—2 
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was given in pursuance of a general resolution, 
and also because it did not permit the owner to 
comply with the notice by providing any other 
“ sufficient’' privy than that specified. 

Decision of Div. Ct. ([1897] 2 Q. B. 357 ; fil 
J. V. G46 ; 66 L. J Q. B. 797 ; 77 L. T. 306 ; 13 
T. L. B. 537 ; 46 W. B. 30) affirmed. 

Wood r. Widnks Corpobation, [1898] 1 Q. B. 

[463 ; 62 J. P. 117 ; 67 L. J. Q. B 254 ; 77 

L. T. 779 : 14 T. L. B. 192 ; 46 W. E. 293— 

C A 

47 . Entcfinij Premises — Liqtiirn us to Siiffi- 
01 1 ’ 110 !/ of {jr'oso/it Samtanj Armwjements— 
Piihlio 'Health Aot, 1875 (38 & 39 7ict. c. 55), 
ss. 36, 268, 305 ] — Justices have no jurisdiction 
to imiuire into the sufficiency of present sanitary 
aiTangenients u\)On the hearing of an application 
for an order to enter, examine, and lay open 
premise, s under the Public Health Act^ 1875 
(37 & 38 Vict c 55), s. 305, for the purpose of 
making plans, Ac , for works to be executed 
under sect 36 of the Act. An appeal from the 
decision of the local authority lies to the Local 
Government Board under sect 268. 

Bobinson 1. Sunderland Corporation, 

[1899] 1 Q. B 751 ; 68 L. J. Q. H. 330 ; 63 

,1. P. 341 , 80 L. T. 262 ; 15 T. L. E. 195 ; 19 
Cox, C C 245— Div. Ot. 

48 . Ponies — Pou'eo of Loeul Authority to 
Order a Water-closet in place of u Priry — 
Public Health Act, 1875 (38 & 39 Vict c. 5.5), 
ss, 36, 36, 268.] — Sect. 36 of the Public Health 
Act, 1875 — which empowers a local authority to 
give notice requiring the owner of a hou.se to 
provide a sufficient water-closet, earth-closet, or 
privy, and an ashpit, or either of them, and. in 
case of non-compliance, empowers the local 
authority to do the necessary works and recover 
the expenses — does aiithoi ise the local authority 
to order a sufficient water-closet to be provided 
in place of a privy where the exi.sting accommo- 
dation IS insufficient. 

St. Lillie's Vestry v. Lems ((1862) 1 B. & S. 
865 ; 31 L. ,1. M. G. 73, 10 W. R. 249 ; 5 L T. 
(n.S.) 608 ; 8 Jiir. (N s.) 432) approved, 

Hioholl v. Epping Urban District Council, 

[1899] 1 Oh. 844 ; 68 L. J. Oh 393 ; 63 J. P. 

600 ; 47 W. E. 457 ; 80 L. T 515 ; 16 T. L. E. 

338— Stirling, J. 

49 . JV'Uibuuce — “ Cleansing" by Local 
Authority — ResponsibiUfy — Public Health 
Act, 1875 (38 & 39 Vict. c. 65), ss 42. 94 ] — 
Where a local authority have themselves under- 
taken the cleansing of privies tinder sect. 42 of 
the Public Health Act, 1875, and, owing to cases 
of tyjphoid fever m the houses to which the 
privies are attached, the privies have become m 
such a state as to be a nuisance and injurious to 
health ; the local authority are responsible for 
the abatement of the nuisance, and not the 
owner of the houses, especiaEy where such owner 
has recently purchased such houses in that con- 
dition without knowledge of the existence of the 


nuisance. “Cleansing” in sect. 42 has a wide 
meaning, and includes removal of all matter 
which causes the nuisance, e.y. bactenu 

Barnett r. Laskey, (1899) 68 L. J. Q. B. 55; 

[63 J. P. 5 ; 79 I.. T 408— Div. Ct. 

60 . L\vistiiiy Closet Accommodation, a A'uisancc 
— Coniersion into Watcr-closct — Complyiny loith 
Pequiremciits of Corporation — Expenses ] — By 
the Bootle Provisional Order, 1897, when a 
sewer and water supply siiffioieiitfor the pm pose 
are reasonably available, the corporation may by 
written notice to the owner of any building 
require any existing closet accomniodatioii pro- 
vided at or in conneciion with such building' to 
be altered so as to be converted into a water- 
closet which shall comply with the hyc-laws in 
force, and shall conimnnicatu with a sewer. 
Power IS also given to the corporation that if the 
owner fail to comply with the notice the corpora- 
tion may do the work and recover the expenses. 
An api)eal to justices is given to any ])ersou who 
deems himself aggrieved by any ot the require- 
ments of the corporation, or as to the reasonable- 
ness of any ex[)enses wholly or partially re- 
coverable from him, and justices on such appeal 
‘ may make such older in the matter as to them 
may seem equitable 

0 , an owner of cevtam houses, was served with 
a notice by the inspector of nuisances requiring 
the existing closet accommodation to be con- 
verted into water-closets, and it was stated in 
such notice that the existing closet accommoda- 
tion had been ccitified by the meilical nflicer to 
be 111 such a state as to create a nuisance and to 
be injuiTOiis to health. 0. appealed to justices, 
who found that the existing closet accommoda- 
tion was in such a state as to create a nuisance 
and to be injurious to health, and that the 
requirements of the corporation were reasonable, 
and ordered that the expenses in carrying out 
these requirements should be borne in equal 
shares by 0. and the corporation. 

Held — that it was competent for the justices 
to deal with the matter m the way in which 
they had done, and they had power to make any 
order as to expenses which appeared to them to 
be reasonable, having regard to all the circum- 
stances of the case. 

Bootle Corporation t. Owens, (1902) 66 

[J. P. 357 ; 87 L. T. 74— Div. Ot. 

(A'.H.— This case was decided May 19th, 1898 
—Ed) 

61 . “ Proper and Contenient Place " — 
Eiasance to adjoining Owner — Mandatory In- 
junction — Public Health Act. 1875 (38 &; 39 
Vict. c. 55), s. 39.] — The power which local 
authorities have under sect. 39 of the Public 
Health Act, 1875, of erecting urinals in “ proper 
and convenient situations” does not authorise 
them to do anything which constitutes a piivatc 
nuisance to individuals. 

The test is, does it materially interfere with 
the ordinary comfort and convenience of the 
adjoining owners in the enjoyment of their 
property? And, if it does, it cannot be justified 
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on the ground that it was erected in order to 
obyiate pre-cxisting nuisances. 

The Court granted a mandatory injunction 
ordering the defendant council to remove within 
SIX weeks a urinal, erected within twelve feet of 
the entrance gates to the plaintiff’s pioperty, on 
the ground that it was a nuisance to him and 
other inhabitants of his house. Semble, also, 
such a situation is not “ proper and convenient.” 

Selloro V Matlock Bath Local Board. ((1S85) 
14 Q. B. D. 928 ; .52 L. T. 762— Denman, J.) 
followed. 

Leyman V. Hessle Urban Distrioi’ Council, 

[(1903) 67 J. P. 66 , 19 T. L. R. 73 ; 1 L. G. R. 

76 — .Joyce, J. 

62 . Proper andConrement Situation — Nuisance 
— Betrimcnt to Property — Piihlic Health Act., 
1875 (38 & 39 Vict. c. 6.5), ss. 39, 40.] — In an 
action to restrain a local authority from erecting 
a public lavatory close to the plaintiff’s property 
at a seaside resort, it appeared that the roof of 
the Lavatory and its approaches, but not the 
entrance to it, would be visible from the plaintiff’s 
house. 

Held, upon the particular facts, that the 
lavatory was required , that it was to be in a * 
proper and convenient situation ; that it was not 
a nuisance either public or private ; and that 
although It might prove detrimental to the pro- 
perty of the plaintiffs, yet the local authority 
having acted reasonably and hand Jide in the 
exercise of their powers under sect. 39 of the 
Public Health Act, 1875, the action must be 
dismissed. 

Mato v. Seaton Urban District Council 

[(1904) 68 J. P 7 ; 2 L. G. R. 127— 

Kekewich, J. 

53 . Qleaimny of^^Barth-closets, Pn oies, Ashpits 
and Cesspools'' — Duty of Sanitary Authority — 
Public Health Act, 1875 (38 & 39 Vict. c. 55), 
ss. 42, 44, ] — The appellants were the owners and 
occupieis of premises on which there was a 
cesspool receiving the drainage from the premises. I 
which consisted of a shop, slaughter-house, and 
stables. The appellants used to empty and 
cleanse the cesspool, but afterwards ceased to do 
so, and contended that the obligation to do so 
wras on the respondents. It appeared that in 
1890 the respondents’ predecessors had passed a 
bye-law which provided that every occupier of 
any premises shall once at least in every three 
mouths cleanse every cesspool belonging to such 
premises. Subsequently in 1894 the respondents 
passed a resolution puisuant to sect 42 of the 
Public Health Act, 1875, that “ the scavenging 
of privies, closets, and ashpits be undertaken by 
the board at once.” By a subsequent resolution 
tenders were obtained, and the work carried out 
under contracts. 

Held — that the words of sect. 42 must be 
read distributively, and that a local authority 
may undertake or contract for the cleansing of 
earth-closets, privies, ashpits, and cesspools or 
such one or more of them only as they may 


decide to deal with, and that, therefore, the 
obligation to comply and cleanse the cesspool 
was still on the appellants 

Stainland, &.O.. Industrial Society i. 
Btainland, &c , Urban District Council, 
1906] 1 K B. 233 ; 75 L. J. K B. 190 ; 70 

J. P. 1.50 ; 94 L. T. 214 , 4 L. G. R. 295— 

Div. Ct. 

64 . Powerto Order in Place of Exist iny Privies 
— Notice specifying juirticiilar Things regiured 
— Standard Specif cation — Bradford Inprove- 
ment Act, 1873 (36 & 37 Vict. c clxvii.), s. 21.] 
— The appellants were summoned for neglecting 
to provide water-closets and ashpits for certain 
houses in pursuance of a notice issued under 
sect. 21 of the Bradford Improvement Act, 1873 
The appellants contended that the notice was 
bad m law because it required the substitution 
of water-closets for privies, and specified the 
particular things the appellants were required to 
do, giving them no opportunity of submitting 
their own plans to the coiporation for approval. 
They also contended that in requirmg work to 
be done according to a standard specification 
the corporation had not exercised such discretion 
as they ought to do. 

Held — that the powers given by sect. 21 of 
the Bradford Improvement Act, 1873, were in 
addition to, and not in substitution for, those 
conferred by sects. 35 and 36 of the Public 
Health Act, 1875 ; that the corporation might 
require the substitution of water-closets for 
privies, and might require the work to be done 
m accordance with a standard specification. 

Agneio v 3Ianchester Corporation ((1902) 67 
J. P. 174 ; 1 L G. R. 9 — Div Cb., see Looal 
Government, Nos 32 and 85) followed. 

Smith r. Greenwood, [1907] 2 K. B. 385 ; 76 

[L. ,1. K. B. 1129; 71 J. P. 353; 96 L. T 
730 , 5 L, G. R. 6(50— Div. Ct 

VII. HOTJES OF EMPLOYMENT. 

And see Education ; Factories ; 

Infants. 

56 Emplogvicnt of Young Person — “Shop’' 

— “Licensed Public-houses and Refreshment 
Houses of any Kind" — Hotel — Page Bay 

— “ Wholly einploijed as Boniestia Servant ” 
—Shop Hours Act, 1862 (55 & 56 Vict. 
c. 62), AS 1, .5, 9, 10.] — The appellants, a large 
London hotel company, employed a young person 
as a page boy in their hotel. His duties were to 
dust the reception rooms in the morning, but he 
was principally employed as a messenger, taking 
up messages and sending off telegrams and 
messages for persons staying at and using the 
hotel and restaurant. There was no bar or 
counter for the sale of intoxicating liquors ai the 
hotel, which was duly licensed under the Ale- 
house Act, 1828 (9 Geo. 4, c. 61), and the Acts 
amending the same, and held an excise licence 
under the Inland Revenue Act, 1880 (43 & 44 
Vict. c. 20), s. 43 (4). The magistrate held that 
the page boy was not “ wholly employed as a 
domestic servant ” withm the meaning of the 
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RIiop Hours Act, 1802 (n!i k Of} Viet. c. (52), and 
1hat (ho hotel came within the words “ licensed 
public house or refreshment rooms of any kind” 
mentioned in sect. 9 of the same statute. 

Held — that there was evidence on which the 
magistrate could find as a matter of fact that 
the page boy was not wholly employed as a 
domestic servant, and that the hotel came 
within the definition of “ licensed public-house 
and refreshment room of any kind ” mentioned 
in the statute, .and that the conviction must be 
upheld. 

Savoy Hotel Compaky r London County 

[Council, [1900] l Q. B. (UiB ; (59 L J. Q. B. 

274 ; 04 J 1*. 202 ; 49 W. E. 3.-)l ; 82 L T. 56 , 
10 T. L. E. 148— Div. Ct 

66 “ tSJiop ” — Neimpappr Stall at Railway 
Statio/i — Tempoi'ary Structure — J^ewupa-per 
Buy — Shoj) Jlourn Act, 1892 (65 & 6(5 Vict. 

62), .v.i. 3, 4, 9.] — A boy under eighteen 
years of age was employed by a firm of news- 
paper agents at Eedhill railway station, where 
there was a newspaper stall, and on which 
was a notice referring to the provisions of the 
Shop Hours Acts Bart of the boy’s duties 
was to go to Merstham Station, about two miles 
oS, for about four hours every morning to deliver 
newspapers in the district, and to sell newspapers 
at the station from a temporary stall composed 
of a board laid across two tiestles Ho notice of 
the Shop Hours Acts was affixed there. 

Held — (1) that the temporary stall at Merst- 
ham Station was not a “ shop ” within the 
meaning of sects. 4 and 9 of the Shop Honrs 
Act, 1892, so as to require a notice to he 
exhibited there ; and (2) that the boy was 
“ employed ” at the stall at Eedhill station. 

W. H. Smith cfc Son r. Kyle, (1901) 86 L. T. 

[428 , 18 T. L. E. 32 ; [1902] 1 K. B. 286 ; 71 
L J. K. B. 16 ; 66 J. P. lOl—Div. Ct. 


VIII. SIAUGHTEK-HOTISES. 

67. Liaenoe — Old Slaughter-Jamse — Continuous 
User — Personal Lieenee — Licence for Premises — 
Towns ImpTuvement Glauses Act, 1847 (10 & 11 
Vict c. 34), ss. 125, 126.] — A slaughter-house 
licence under sect, 126 of the Towns improve- 
ment Clauses Act, 1847, is a personal licence for 
a particular place. 

The appellant was convicted of having used 
premises as a slaughter-house without having 
obtained a licence from the urban sanitary 
authority in the foEowing circumstances . — A 
licence had been granted in 1874 to one Henry 
Smith to slaughter animals on the premises in 
question. Smith died in 1881, but the premises 
contjniied to be used by his widow as a slaughter- 
house till 1898, and were occasionally so used by 
her between 1898 and 1900, when they were let 
to the appellant. It was contended by the 
appellant that by virtue of the licence which 
had been granted to Smith under sect. 125 of 
the Towns Improvement Clauses Act, 1847, the 
premises were a new sLaiighter-house within the 


meaning of sects. 12.5 .mid 126, and th.at, there- 
fore, the premises remained a licensed slaughter- 
house, wlicther continuously used as such or not, 
and that the licence was not a personal licenec 
to Smith only, but enuroil for the benefit oi 
successive occupiers. 

Held— that Smith’s licence died with him, 
and that on his death the premises ceased to be 
licensed, and that therefore the appellant liad 
been rightly convicted. 

Goodwin r Sale. [19<)7] 2 K, B. 278 ; 7(i L .1 

[K. B 664; 71 J. P. 303; 9(5 L. T. 691; 23 
T. L. E 4.53 ; 5 L. G E, (ill— i)iv. Ct. 

58. Lieence — Period of IPS'! than Tweire 
Montdis — BJfect of Attempt to Limit Duration of 
Tmoenco to Period, of less than Tweire Months — 
Puhho Health Acts Amendment Act,, 1 890 (53 & 54 
Vict c. 69), s. 29 ] — The limitation of a grant of 
a slaughter-house licence to a period of less than 
twelve months is void under sect. 29 of the 
Public Health Acts Amendment Act, 1890, and 
a licence containing such .an attempted limitation 
must be read as exiendmg for the full period of 
twelve months. 

Taylor r. Winspoed Urban District 

[Council, [1907] 2 K. B. 396 ; 76 L. J. K. B. 

897 ; 71 J. P. 375 ; 97 L. T. 401 ; 5 L. G E. 

78() — Div. Ct. 

IX. FIRE BRIGADE. 

69. Implied Authority i\f Superintendent — 
Applying for Aid from Adjomniy District — 
Peminieratum — Town Pidire Glauses Act, 1847 
(10 k 11 Vict. c, 89), .s. 32 — Pulthc Health Act, 
1876 (38 & 39 Vict. r. 56), 171.]— The super- 
intendent of a fire brigade applied to a volunteer 
fire brigade m an adjoining district for help to 
extinguish a fire in his district. The volunteer 
fire brigade was accordingly sent, and lielped to 
extinguish the fire. In an action against the 
council of the district where the fire occurred 
for the services rendered : 

ITeld— that the superintendent had authority 
to contract on behaU of the district council for 
the services of the fire brigade from the adjoining 
district , that the word “ provide ” in sect. 32 of 
the Town Police Clauses Act, 1847, enabled him 
to hire the engine and other app.aratus, and that 
therefore the district council were liable. 

James and Another r. Staines Urban 

[District Council, (1900) 83 L. T. 426 ; 17 
T. L E. 2— Div. Ct. 

60. Atteudauee at Fire Outside Limits of 
District— Determination of Justices of Amount 
of Fjjci)enses and Beasonahle Charge for Use of 
Biigade — “ Order for Payment or Otherwise ''- — 
Whether Complaint in Ihine — Town Police 
Glauses Act, 1847 (10 & 11 Vict. c. 89), .s. 33— 
— Summary Jurisdiction Act, 1848 (11 & 12 
Vict. c. 43), ss. 8, 11 ]— A determination of two 
justices under sect. 33 of the Town Police Clauses 
Act, 1847, of the amount of the expenses incurred 
by a local authority in sending a fire brigade to 
a fire outside the limits of their district, and of a 
reasonable charge for the use of the engines with 
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their appurtenances, and for the attendance of 
firemen, is not “an order for payment or other- 
wise’’ within the meaning of sect. 8 of the 
Summary Jurisdiction Act, 1848 Therefore a 
complaint or information asking for such a 
determination under sect 33 need not be made 
within six months of the fire, as sect. 11 of the 
Summary Jurisdiction Act, 1848, does not apply 
to such a complaint or information. 

R, T. Part and Another, (1906) 70 J. P. 398 ; 

[4 L. G. R. 1122- Div. Ct. 

X. BYE-LAWS. 

61 . Bye-lams — PulUa Hecdtli Aut, 
1875 (38 & 39 Vict. o. 65).] — The Grown is not 
expressly or impliedly bound by the provisions of 
the Public Health Act, 1875. 

Therefore building bye-laws made undei’ that 
Act do not apply to buildings erected for State 
purposes upon State property, e g , warders’ 
dwellings erected in connection with a prison on 
land vested in the Prison Commissioners or the 
Home Secretary. 

Gorton Local Board of Health k Prison 

[Commissioners, (1887) reported [1904] 2 

K. B. 165 Cn ) ; 73 L J. K B. 114 (n.) ; 68 J P. 

27 ; 89 L. T. 478 (n.) , 1 L. G. R. 838 (n.j— 

Div. Ct. 

62 . Scotland — Closuig Ice Cream Shops at 

10 — Burgh Police' {Scotland') Acts, 1892 

(55 & 56 Vict. c. 55), ss. 316, 318, 380, a7id 1903 
(3 Edw. 7, 0 , 33, s. 82 (2).] — By sect. 380 
of the Burgh Police (Scotland) Act, 1892, 
refreshment and provision shops must not be 
opened between midnight and 5 a.m. Under 
the Act of 1903 town councils may make bye-laws 
as to the hours of opening and closing ice cream 
shops, but must allow them to be open at least 
fifteen hours daily. 

Held — that a bye-law closing ice cream shops 
between 10 p.m. and 7 a.m. was neither ultra 
vires, nor unreasonable. 

Decision of Ct. of Sess. ((1906) 8 F. 564) 
affirmed. 

Da Prato and Others r. Partick; Magis- 

[trates, [1907] A. C. 153 ; 96 L. T. 398 — 

H. L. (Sc). 

XI. PRACTICE. 

And see Arbitration ; Magistrates. 

63 . Appeal — JVbtice of Appeal to QmHer 
Sessions — Authority of Clerh to Blstriot Council 
— Public Health Act, 1876 (38 & 39 Vict. o. 55), 
s. 269 — Subscguent Batif cation by Council ] — A 
notice of appeal to quarter sessions given by the 
clerk of a rural district council against a summary 
order authorising the occupation of a house, not- 
withstanding the refusal of a certificate by the 
rural district council under sect 6 of the Public 
Health (Water) Act, 1878, is sufficient if sub- 
sequently ratified by resolution of the council 
under their seal approving and confirming the 
giving of the notice of appeal, and authorising 


the clerk to enter into the necessary recognizance 
and prosecute the appeal. 

St. Mellon’s Rural District Council r. 

[Edwards, (1903) 67 J. P. 396— Monmouth- 
shire Qr. Sess. 

64 . Statutory Declaration by Umpire — Onus- ‘ 
Sion to Make and Annex to Award — Public 
Health Act, 1876 (38 & 39 Vict. c. 55), s. 180 
(10), (11) ] — An umpire, duly appointed under 
the Public Health Act, 1875, failed to make the 
statutory declaration and to annex it to his 
award as required by sect. 180 (10), (lly, of the 
Public Health Act, 1876. One of the parties, 
on becoming aware of the omission, at once took 
steps to have the awai’d set aside. 

Held — that the award must be set aside. 

Ludlow Corporation i\ Prosser, (1906) 70 

[J P. 400 ; 22 T. L. R. 597; 4 L. G. R 940— 

Div. Ct. 

XII. MISCELLANEOUS. 

65 J urisdiction — Proceedings befoi'e Justices — 
Jurisdxctum of High Court to Interfere byway of 
Injunction or Declaration — Public Health [Build- 
mj in Streets) Act, 1888 (51 & 62 Vict. c. 52), 
sCi—B. S a, 1883, Ord. 25, r. 6.]-The High 
Court will not, in the absence of very special 
circumstances, exercise its jurisdiction (if any 
exists) to interfere, by way of injunction or 
declaration of right, where the Legislature has 
prescribed a mode of procedure before justices. 

lord Auckland v. 'Westminster Local Board of 
Works (L. R. 7 Ch. 597), Kei'r v. Corpoi'ation of 
Preston (6 Ch. D. 463), and Stannard v. Vestry 
of St. Giles, Caniberioell (20 Ch. D. 190), con- 
sideied. 

Grand Junction Waterworks Co. u. Hamp- 

[ton Urban District Council, [1898] 2 

Ch. 331 ; 62 J. P. 566 ; 46 W. R 644 ; 78 L. T. 

673 — Stirling, J. 

66 . Sti'eet Improvements — Resolution by Sani- 
tary Authority to do Works — Obgections — ^'■In- 
sufficient or Unreasonable" — Private Street 
Works Act, 1892 (65 & 56 Vict. o. 57), ss. 6, 7, 8.] 
— By the Private Street Works Act, 1892, s. 4 ■ 

“ During the said month any owner of any pre- 
mises shown in a provisional apportionment as 
liable to be charged with any part of the 
expenses of executing the works may, by written 
notice served on the urban authority, object to 
the proposals of the urban authority on any of 
the following grounds, that is to say . . . 
(d) that the proposed works are insufficient or 
unreasonable, and that the estimated expenses 
ai’e excessive ” ; and by sect. 8 the sanitary autho- 
rity have power to have any objections heard by 
a Court of summai’y junsdictioii. 

Held — that the Court of summary jurisdic- 
tion has only power to quash the resolution by 
the sanitary authority on the grounds of insuffi- 
ciency and unreasonableness, if the proposed 
scheme is found to be insufficient to carry out 
the purpose supposed to be effected by the works, 
or if it, taken as a whole, is um’easonable to be 
done. 
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The section does not mean insufficient or un- 
reasonable having regard to some matter which 
might make a better scheme for the neighbour- 
hood in general. 

Mansfield Corpokation r. Bettbeworth, 

[1898] 2 Q. B 274 ; 62 J. P. 600 ; 67 L. J. Q. B. 

709 ; 78 L. T. 527 ; 14 T. L. R. 431 ; 46 W, R. 

650— Div, Ct, 

67 . Police — Prosecutions — Town Police Clauses 
Act, 1847 (10 & 11 Vict. c. 89), .<?. 2&—PuUic 
Health Act, 1876 (38 & 39 Vict. c. 56), ss. 171, 
263.] — ^Within a district of an urban district 
council, where the provisions of sect. 28 of the 
Town Police Clauses Act, 1847, are in force 
owing to their incorporation with sect. 171 of 
the Public Health Act, 1876, the police can insti- 
tute proceedings for offences within that section, 
and the institution of such proceedings is not 
restricted to the person aggiaeved or the local 
authority under sect. 263 of the Public Health 
Act, 1876. 

JoBSON V , Henderson, (1900) 64 J. P. 426 ; 82 
[L. T, 260— Div. Ct. 

68. Midwives—Bmployment of Uncertified Sub- 
stitute — Removal from Roll — Inquiry before 
Central Midwires Board— Evidence — Midioives 
Act, 1902 (2 Edw. 7,'c. 17), s. 1 (4).]— At an 
inquiry held by the respondents, the Central 
Midwives Board, into charges against the appel- 
lant of employing an uncertified person as her 
substitute contrary to sect. 1 (4) of the Midwives 
Act, 1902, evidence was given by an inspector of 
certain admissions made to him by the appellant 
as to her husband having attended patients in 
her stead, and of statements made to him (the 
inspector) by the appellant’s patients. The 
appellant gave evidence denying the charges, 
but the Board after deliberation decided that 
the appellant’s name be removed from the roll 
,of midwives. 

Held — on appeal, that “ employ ” in sect. I (4) 
of the Midwives Act, 1902, did not necessarily 
mean “employ for payment"; that the Board 
was a body acting judicially, and that as they 
had before them legal evidence on which they 
were entitled to act, the Court would not 
interfere. 

Whether on such an inquuy the Board are 
bound by the legal rules of evidence, qucere. 

In re FeldMANN, (1907) 71 J, P. 269 ; 97 L. T. 

[548 , 23 T. L. R. 432 ; 5 L, G. R. 663— 

Div. Ct. 

69 . Dismissal of Servants — Matron of Isola- 
tion Hospital — Terms of Employ merd — No Special 
Contract — Right to Dismiss at Pleasure — Public 
Health Act, 1876 (38 & 39 Vict. c. 65), ss. 174 (1), 
189.]-*"^he plaintiff was employed by the defen- 
dants as matron of an isolation hospital, at a 
salary of £60 per annum. There was no con- 
tract between the parties as to dismissal or 
notice to terminate the employment. 

Held — that the plaintiff was removable by 
^ the defendants at their pleasure, under sect. 189 


of the Public Health Act, 1876, and that, there- 
fore, the defendants were entitled to dismiss her 
at any time without assigning any reason and 
without notice. 

E.V parte Richards ((1876) 3 Q. B. D. 368 ; 
47 L. J. Q. B. 498 ; 38 L. T. 684 ; 26 W. R. 695) 
followed. 

Wood r. East Ham Urban District Council, 
[(1907) 71 J. P. 129 , 6 L. G. R. 403— C. A. 

70 . Pistols — Sale by Retail — Pistols Act, 1903 
(3 Edw. 7, c. 18), ss. 2, 3.] — The term “pistol” 
in sect. 2 of tho Pistols Act, 1903, does not apply 
to a pistol which is a meie toy, but only to a 
pistol which IS a weapon from which a shot, 
bullet, or other missile can be discharged. 

Bryson r. Gamage, Ld., [1907] 2 K. B. 630; 
[76 L J. K. B. .936 ; 71 J. P. 439 ; 97 D. T. 

399— Div. Ct. 


PUBLIC LIBRARIES. 

See Local Government ; Rates. 


PUBLIC MEETINGS. 

See Criminal Law. 


PUBLIC SAFETY AND 
ORDER. 

See Explosives ; Highways ; Local 
Government ; Metropolis ; Pub- 
lic Health ; Street Traepio ; 
Theatres, etc. 


PUBLIC ELEMENTARY 
SCHOOLS. 

See Education. 


PUBLIC WORSHIP. 

See Boolesiastioal Law. 


PUNISHMENT. 

See Criminal Law. 


QUANTUM MERUIT. 

See Agency, 36. 
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QUARRIES. 

See, Mikes, Minerals, and Quarries. 


QUARTER SESSIONS. 

Sec Magistrates, Criminal Law. 


QUEENSLAND. 

See Dependencies and Colonies. 


RACING, RULES OF. 

See Auctions. 1. 


RAILWAYS AND CANALS. 

I. Railways. 

(a) Construction. col. 

(i.) Accommodation Worlcs . 177 

(ii.) Parliamentary Deposit . 178 

Qii.) In General . . .179 

(b) Working and Management. 

(i.) In General . . . 184: 

ill) Rates 191 

(ill.) Passenger Pares . . 203 

(iv ) Mails 205 

(7.) Duty to Passengers . . 206 

(vi.) Trespass on Railway . . 209 

(vii) Locomotives . . .210 

(viii.) Receivers . . . .211 

II. Canals 214 

III. Railway and Canal Commis- 

sioners . . . .218 

Anci see Carriers ; Landlord and 
Tenant, 127 ; Master and Ser- 
vant ; Negligence ; Rates and 
Rating 

I. RAILWAYS. 

(a) Construction. 

See also Compulsory Purchase ; Arbi- 
tration, 28, Highways, 10-12, 
122-128, 132, 133, 141, 142. 

(i.) Accommodation Works. 

1. Damage caused, hj Improper ConstrueMon.'] 
— A bridge formed part of the design of a railway. 
The Act of Parham ent giving powers to make 
the line said the defendants would make a 
bridge at a particular point according to a 
design approved by the plaintiffs' predecessor 
in title. 

Held — that the bridge was not an accommo- 
dation work ; and that the plaintiffs’ right of 
action for damage by floods caused by the 


improper construction of the bridge was not 
taken away. 

Ferrand and Others r. Midland Ry. Co. 

[(1901) 17 T. L. R 427~Kennedy, J. 

2 . Grant of Easement— Level Crossings — Suh- 
sta-ntially %noreas“ing Burden of Easement — 
Railways Clauses Consolidation Aet, 1845 (8 & 9 
Viet. e. 20), ss. 16, 68 — 76.] — By a deed of 
covenant of March 1^ 1868, it appeared that the 
works specified in the schedule thereto were 
executed in pursuance of an agreement between 
the plamtiff company and a landowner, whose 
lands were about to be intersected by the com- 
pany’s railway, and those works were to he “ for 
the accommodation of the owners and occupieis 
for the time being of the lands adjoining the 
railway.” Prior to and on March 13, 1868, the 
schedule included three level crossings which ran 
side by side. 

Held — that the defendant, the successor of 
the landowner, was not entitled to use the level 
crossings for the purpose of conveying goods and 
traffic so as substantially to increase the burden 
of the easement by altering or enlarging its 
character, nature, or extent as enjoyed at or 
previous to March 18, 1868, or as since enjoyed 
by the defendant or her predecessors in title, if, 
owing to acquiescence oi otherwise, such sub- 
sequent enjoyment was then binding on the 
plaintiffs ; and that the d^endant was entitled 
to bring goods across the level ciossings sub- 
stantially as the same were brought at or previous 
to March 18, 1868, hut so that the buiden of 
the easement was not increased as aforesaid. 

Great Northern By. Co. v. M'Alister ([1897] 

1 Ir. R. 587, 602) approved and adopted. 

Great Western Ry. Co. v. Talbot, [1902] 

[2 Ch. 769 ; 71 L. J. Ch. 836 ; 87 L. T. 405 ; 

18 T. L. R. 776 ; 5 W. R. 312~C. A. 

(ii.) Parliamentary Deposit. 

3 Ahandomnent of UndeHaMng — Repayment 
of Deposit — “ Creditors ” — Engineers and 
Soho'itors — Bight to Claim against Deposit r \ — 
A special Act provided that, in the event of the 
proposed railway being abandoned, the parlia- 
mentary deposit should be “ applied in the 
discretion of the Court as part of the assets of , 
the company for the benefit of the creditors 
thereof,” and subject to such application should 
be repaid to the depositors . it also provided that 
“ all costs, charges, and expenses of, and incident 
to, the preparing, obtaining and passing of this 
Act shall be paid by the company.” Upon the 
abandonment of the undertaking • — 

Held — that the Court could allow against the 
deposit the claims of the engineers and solicitors 
who had given their services m carrying through 
the company’s Bill, although they had given such 
services solely in the expectation of being 
remunerated by the company when formecH^and, 
also, that the Court could give direct effect to 
the claims of persons employed by the pro- 
fessional promoters of the company. 

Muir v. Forman’s Trustees and Others, 
[(1903) 6 F. 646— Ot. of Sess. 
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Railways — Continued. 

4. Ahundonme'iit — JDisfrihufion — lyiqumj as 
to Persons entitled — Co.ds of Inquiry .'] — By a 
railway company’s Act, and a subsequent Act 

1 authorising its abandonment, the Parliamentary 
deposit was to be applied first in payment of ' 
compensation to landowners, secondly in pay- 
ment of creditors, and the balance to be repaid 
to the depositors. 

Upon a summons by the depositors an inquiry 
was ordered, and it was certified that no compen- 
sation was due , that one creditor’s claim must be 
disallowed, but that the other creditors’ claims 
e-\ceeded the amount of the deposit. 

HkIjD — that the cost of the inquiry could not 
be paid out of the deposit in priority to the 
creditors’ claims. 

In re W rc.rhanb, Mold and, Conmli's Quay liy. 
Co ([1900] 1 Oh. 261 ; 69 L. J. Ch. 291 , 18 W R. 
811 , 82 L. T. 83 — 0. A., No. 86, infra) distin- 
guished on the ground that in the present case 
Ihe depositors had instituted the proceedings for 
tlicir own benefit 

TN EE LANCASHIUB, DeEBYSHIKE AND EAST 

[Coast Railway Acts, 1891—1896, and 

Lincoln and East Coast (1901) Railway 

Acts, 1897—1902, [1903] 2 Gh. 711 ; 72 L. J. 

Ch. 78i) ; .62 W. R. 26 — Farwell, J. 

5. Abandonment of Undertaliiny — Payment 
out of Courtof Depo.sit — Parliamentary Deposits 
Aef, 1816 (9 & 10 Vict. c. 20), s. 3 — Parhumen- 
tary Deposits and Bonds Art, 1892 (55 & 66 Vict. 
0 . 27), ,N‘. 1 J — Where a railway undertaking is 
definitely abandoned, the Court can deal with 
the deposit made under the Parliamentary 
Deposits Act, 181G, without requiring the pro- 
moters to obtain a special abandonment Act. 

Tnee Toeeington and Okehampton Railway 

[Bill, [1907] 1 Ch. 186 . 76 L. .T. Gh. 175- 

Neville, J 

6. Agreement to Ilepay — Ultra vires ] — Where 
persons provide the required deposit to enable a 
railway company to obtain its special Act, it is 
yiltra vires Cor the company to agree to repay 
such deposit out of their assets before it is decided 
whether or not there are any creditore. 

Qiirere, whether it is ultra vires to agree to 
repay the deposit when the prescribed period 
has elapsed without the railway having been 
made and the claims of creditors have been 
satisfied. 

Roaee and Anothee V . Plymouth and 

[Noeth Devon Dieect Ry. Go,, (1905) 21 
T. L. R. 165— OhanneU, J 

(ill.) In General. 

7. Agreement by Two Companies to Construct a 
Jtailw'ay — • Interpretation — Completion of a 
Brandi Linaby One of the Companies — Inequality 
of u^r — Rights of the Companies.] — The West 
Wallsend Coal Company and the Monk Wear- 
mouth Colliery Company were in possession of 
certain adjacent coal mines and land containing 
coal. These two companies desired to coiisiruct 
a railway to facilitate the communicaljon 
between their respective collieries and the 


Government railway, and they accordingly 
entered into an agTeement for the purpose of 
carrying out their object, whereby the cost of 
construction and j)urchase ot land for the hue to 
run over and all necessary exiicnses of laying the 
line were to be borne by the respective companies 
m equal shares, and half the cost of value of land 
belonging to the West Wallsend Goal Company 
over which the railway passed wao to be jiaid by 
the Monk Wearmoutli Colliery Company. The 
cost of renewals and maintenance to the line was 
to be jiaid by each company or their transferees 
m proportion to the traffic done by eachcomirany 
or their transferees. The ajijrellants became 
transferees of the West Wallsend Conijrany, and 
the respondents became transferees of the Monk 
Wearmoutli Colliery Conijrany, and since then 
the two comjianics jointly used and managed the 
railway. The apjrellants [mrchased the Killing- 
worth Colliery and couqrletetl a branch line for 
the purpose of conveying coal on to the railway 
belonging to the two conijiauies. 

Held — that what the apjiellanls had done 
was lawful although they might thereby obtain 
a greater advantage fioni the joint line than that 
enjoyed by the other company, as the jiarties to 
the agreement seemed to contemplate that this 
inequality of user might exist . 

Caledonian Coal Co. v. >Seaham Gollieey 

[Co , [1901] A. C. 56-i ; 70 L. J V C. 106,, 
81 L. T. 785— P C. 

8 . Contract to Mahe station — Private Ad — 
Clause for Protection of Landouuicr — Ayreement 
with Third J’civwi'/— Ultra vires]. — By a private 
Act authorising the construction of a railway 
certain provisions “for the protection of” a 
landowner were to have effect “ unless otherwise 
agreed between the conqiany and the owner.” 
Cue of those provisions was that the coiniiany 
were to constiuct and maintain a station for 
passengers and goods with jiropcr access to arul 
from the estate of the owner at a certain place. 

The defendants, in whom the railway with all 
its obligations had become vested, but who were 
Ignorant of the provision referred to, agrectl 
with the plaintiff, who was the owner oi' a 
building estate adjoining another part of the 
line, in consideration of certain payments, to 
discontinue the first-mentioned station, and in 
lieu thereof to erect a new station adjoining the 
plaintiff’s estate. 

Held (Romer, L, J. dissenting) — thattheagree- 
ment was ultra vires, it not being competent for 
the company to take the laud and then do what 
the Act prohibited, and that it made no differ- 
ence that the provision was one for the benefit 
of an individual and not ot the public. 

Held, therefore, that the plaintiff could 
not maintain an action for damages or specific 
performance. 

Decision of Earwell, J. ([1906] 2 Ch 280 ; 74 
L. J. Ch. 659 ; 53 W. R. 629 ; 93 L. T. 41 ; 21 
T. L. R. 499) reversed. 

CoEBETT V. South Easteen and Chatham 

[Ry. Co.’s Managing Committee, [1906] 2 

Oh 12 ; 75 L. J. Ch. 489 ; 94 L. T. 748 ; 22 
T. L. E. 550—0. A. 
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9. Land Acquired under Special Act — Sitbse- 
quent liepeul of Special Act — “ Aid to Annul or 
in any idikc Prejudice or Aftect any PurehuHe. 
Sale, Conreyanoe, or Contract heretofore made " 
— BiyJito of Mineral Ownem — By which, Statute 
governed, — Railway Cla,u,'te'i Act, 1845 (8 & 9 
Vict c 20),s5. 77, 82 — London and A'orth Western 
Railway Company s Act, 1816 (9 & 10 Vict c. 
cciv.), .S'. 1 ] — A deed of conveyance made under 
the authority of an Act of Pailiament, must be 
read as it the sections of the Act were incor- 
porated in it. 

The special Acts under which a lailway was 
onginally constructed were repealed, and a con- 
solidating Act incoi pointing the Eailway Clauses 
Act, 184.5, was passed , but it was specially jmi- 
vided that the repe<al was not to “ affect . . 
any conveyance . . . heretofore made ” 

Held —that the rights of owners of minerals 
were still governed by the provisions of the special 
Acts, under which their land was acquired, and 
not by those of the Railway Clauses Act. 

Elliott V. Eorth Eastern Ry. Co. ((1863) 10 
H. L 0 333 ; 11 Eng. Rep. 10,55 — H L.) 
followed. 

R. V. Jjondon ami North Western By. Co. 
([1899] 1 Q. B. 921 , 68 L. J. Q. B 685, No. 11, 
infra') overruled 

Decision of C. A. (unreported) reversed. 

London and Noeth Westben Ey. Co. r 

[Walker, [1903] A. 0. 289 ; 72 L. J. K. B 

578 : 88 L. T. 70.5 , 19 T. L. E. .519— H. L. (E). 

10. Limits of Deviation — Deposited Plan — 
Junction loith Mcisting L/ine — Railway Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 20), s 16.] 
—Sect 15 of the Eailway Clauses Consolidation 
Act, 1845, permits a railway company to deviate 
to a limited extent from the Ene shown on the 
deposited parliamentary plans. 

Held — that this section and the decision 
under it as to the limits of deviation peimissible 
do not apply to the junction of a proposed new 
line with an existing one, but only to the con- 
struction of a new line 

Finch V. London and Smith Western Ry 
Co. ((1890) 44 Ch. D 330 ; 59 L. J. Oh. 458; 38 
W. E. 513 , 62 L. T. 881—0. A ) appbed 

C.ARDIFF Ry. r. Taff Vale Ey., [1905] 2 Oh. 

(289; 74 L ,J Ch. 490; 53 W. R. 633, 
93 L. T. 239— Farwell, J. 

11. Purchase of Land— Minerals— Lands pur- 
chased under repealed Special Act — Repeal'ing 
Act incorporut ing Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict c. 20), ss. 77, 78, and 
Lands Clauses Consolidation Act, 1845 (8 & 9 
Vict. c 18), s. 35 ]— A special Act was passed in 
1846 for the purpose of amalgamating several 
lines of railways constructed under divers Acts, 
and of making those lines one common under- 
taking governed by one Act. By sect. 1 1 of the 
special Act the Lands Clauses Consolidation Act, 
1845, was incorporated. By sect 2 of the special 
Act, it wms enacted that “the Railways Clauses 


Consolidation Act, 1845, so far as the same is 
applicable, and is not modified hj^ this Act 
[of 1846], or inconsistent with the provisions 
thereof, be held to apply to the company liereby 
incorporated [the defendants] . . . and shall be 
read and construed as forming part of this Act, 
to all intents and purposes as if the said railways 
and works made under the powers and provisions 
of the said Acts hereby respectively repealed 
had been made under the powers and provisions 
of the said Railways Clauses Consolidation Act, 
1845, instead of the lepealed Acts ” The repeal 
was not to annul or prejudice or affect anything 
done under the repealed Acts, or, except so far 
as the same might be repugnant to the provisions 
of the Act of 1846, nothing therein contained 
was to defeat rights given under the repealed 
Acts for the benefit of persons whose estates, 
properties or inteiests had been, or might be, 
affected by the making of the railways authorised 
by the repealed Acts. 

Held — that as regards minerals the old Acts 
were blotted out, and the clauses relating to 
minerals of the Railways Clauses Consolidation 
Act, 1845, should be the governing clauses in 
the case ; and that an award made under sect 35 
of the Lands Clauses Consolidation Act, 1845, to 
which the defendants were parties under protest, 
must be taken up by the defendants. 

A^ortlb Eastern Ry v. Crosland ((1863) 

4 De G F. & J. .550 1 N R. 72 , 32 L. J. Ch. 

353; 11 W R. 83, 7 L. T. (N.s.) 76.5— L.J.) 
distinguished. 

Reg. 1 LONDON AND NOETH WESTERN Ry , 
[1899] 1 Q. B. 921 ; 68 L. J, Q. B. 685 ; 

80 L. T 782 ; 15 T. L. R. 329— C. A 
Overruled in London and North, Wedern Ry. 
Co. V. irrt///ej’, No. 9, supra. 

13. Purchase of Land — Expiration of Special 
Act — Ayreement Made hy Solicitor — Adoption 
<»/■— Ultra Vires.]— A railway company, even after 
completion of their railway, can under their 
general powers purchase land within the pre- 
scribed “limits of deviation,” if it is necessary 
for tbeir undertaking 

A railway company built a line on land 
bought from A., who retained the underlying 
minerals. Then solicitors subsequently agreed 
to buy the minerals in order to avoid danger 
from "subsidence. The directors subsequently 
assigned the benefits of the agreement to B., who 
was setting up a claim to the same mineials. 

Het.t) — that they had ratified the agreement, 
and that it was not ultra vires. 

Thompson v. Hickman, [1907] 1 Ch. 650 , 76 
[L. J. Ch. 254— Neville, J. 

See also Compulsory Purchase. 

14. Superfluous Land" — Land Tuhen for 
Purpose of Future Douhluiy of Eine.l — ^Land 
taken compulsorily by a railway comply for 
the future doubling of a line of railwaj^aniiot 
be regarded as “superfluous land” within the 
meaning of the Lands Glauses Consolidation 
Act, 1845 

Brown i North British Ry. Co., (1906) 
[8 F 534— Ct. of Sess. 
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16 Tunnel — Surface of Land and Strata, over 
Tunnel — Strata 'under Tumid— Teletjrapli Wires 
orer Surface — Title hy Possessuni T)y a Stranycr 
— Superfluous Land, — Statutes of Limitations .^ — 
A title may be acquired by possession by a 
stranger to land of a railway company, even 
though not superfluous land, and therelore land 
winch the railway company could not sell or 
dispose of. 

The plaintiffs brought an action to restrain 
the defendant from removing over a certain piece 
of land, being the suiface of a certain tunnel, 
any telegraph lines or wires belonging to the 
plaintiffs. The possession of the defendant and 
his predecessors had been such an exclusive 
possession of the surface of the land as, in an : 
ordinary case between two individuals, would i 
have given them an absolute title to the land 
and all above and beneath, apart from all 
question as to the existence of the tunnel 
below. The land was not superfluous land of 
the plaintiffs. 

Held— - that the defendant and his pre- 
decessors in title had acquired by possession title 
to the surface of the land, with so much of what 
was beneath as was necessary for the eni’oy- 
ment of it, subject to the right of the plaintiffs 
to the tunnel and to so much of the underlying 
and Buperincumbent strata as was necessaiy for 
Its due and proper enjoyment as and for a 
tunnel. 

In -re Metropolitan District By. Co. and, 
Cosh ((1880) 13 Ch. D 607; 49 L.'j Gh 277; 
44 J. P. 393 ; 28 W R. 685 ; 42 L. T. 73—0. A.), 
Norton v. London a,nd North Western By. Co. 
{(1879) 13 Ch. D. 268 , 44 J. P. 22 ; 28 W. R. 
173 , 41 L. T 429—0. A.), and BoUett v. Sniih 
Pastern B.y. Co. ((1882) 9 Q. B. D. 424 ; 51 
L, J. Q. B. 161 ; 46 J. P. 823 ; 46 L T. 31) 
followed. 

Midland Er. Co. i\ Weight, [1901] l Gh. 

[738 ; 70 L. J. Ch 411 ; 49 W. R. 474 ; 84 
L. T. 225 , 17 T. L. R. 261— Byrne, J. 

16. Ultra viies — Statutory Powers to Pur- 
chase Lund for Speeinl Purposes — Purchase hy 
Agreement — Covenant not to Use for Certain of 
.moh Purposes — Inralulity of CovenaM,'] — Under 
their special Act a railway company were 
authorised to acquire certain land tor the pur- 
pose of enlarging stations “ and for other pur- 
poses of and connected with their undertaking ” 
They in fact acquired the land by agreement, 
and covenanted in the conveyance that they and 
theii’ assigns would use the land for a passenger 
station and for no other purpose. 

Held — that the covenant was idtra vires and 
invaUd, and that the company could sell super- 
fluous pieces of the land free from any such 
iiGstrM^n. 

. Ayr Ilarhour Trustees v. Oswald ((1883) 8 
App. Gas. 623) applied. 

In EE South Easteen Ry. Co, and Wipeen’s 

[Contract, [1907] 2 Oh. 866 ; 76 L. J. Ch. 

481 ; 97 L. T, 576— Neville, J. 


(b) Working and Management. 

(i ) In General. 

17. Ayreement for Poolvny TrafHc — Confirma- 
tion of Agreement hy Act of J^irliament — Stipu- 
lation 'not to seeh any A'eio Line — Vital Breach 
— Determination of Ayreement.'] — An agreement 
— aftei'vvards confirraed by Act of Parliament — 
was come to by the plaintiffs and the defendants 
to pool their traflic, and that neither company 
should either directly or indirectly seek any new 
line from one side of the valley to the other to 
take away the tratfic of either company. Since 
the making of the agreement the mineral working 
and tialfic of the district had eiiormously 
developed, and a powerful radway and dock 
company had sprung into existence and had 
become a formidable rival to the two railway 
companies. The railway and dock company 
promoted a bill, which both the plaintiffs and 
defendants vigorously opposed till the defendants 
came to an agreement with the railway and 
dock company and withdrew opposition. The 
Act was obtained, and the result was calculated 
to take away a considerable part of the plaintiffs’ 
traffic. The plaintiffs claimed a declaration of 
their right to determine the agreement and that 
it had been determined. 

Held — that the effect of the confirmation by 
Act of Parliament was merely to remove diffi- 
culties which might otherwise have stood in 
the way, and not to make all the provisions of 
the agreement absolute and irrevocably binding 
on both companies for all time , that by joining 
the railway and clock company in formulating 
the new line they sought a new line whether 
they succeeded or not ; that the damage to the 
plaintiffs was clear and imminent and arose from 
the promotion and passing of the Act ; that the 
defendants’ breach of the agreement was so 
vital as to give the plaintiffs tiie right to treat 
it as at an end, and that the plaintiffs were 
entitled to the declaration askecl for. 
j Judgment of North, J. (83 L. T. Ill ; 16 
T. L. R. 119) revei’sed. 

Rhymnev Ry. Co. r. Brecon and Merthyr 

[Tydpil Junction Ry. Co., (1900) 69 
L. J. Oh. 813 ; 49 W. B. 116— C. A. 

18. Collateral Branches of Bailway — Siding 
— Puhlie Safety — Injury to Bailway- — Incon- 
venience to Traffle—Openings from Line to Siding 
— Bailway Begulation Act., 1842 (6 & 6 Viet. 
0 . 55), s. 12 — Railways Clauses Consolidation 
Aet, 1845 (8 & 9 Viet. u. 20), s. 76.]— The 
applicants had an agreement with the railway 
company, made in 1894, whereby they acquired 
the right to have their goods received at and 
sent from a siding by the defendants’ line. That 
agreement was determined, and the connection 
between the siding and line was taken up, the 
applicants not having been willing to continue 
the agi cement on the terms which were afforded. 
Thereupon the question arose whether under 
sect. 76 of the Railways Clauses Consolidation 
Act, 1845, the railway company could be forced 
to make an opening from their line to the 
applicants’ siding. It was admitted as a fact 
that to allow the appUcants to have access for 
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the pxirpose of working their own carriages and 
waggons on the line would be to allow that which 
could not be done with safety to the public and 
without injury to the railway, and without 
inconvenience to the traffic thereon, though the 
purpose contemplated by sect 76 was the use of 
the railway by the trader with his own rolling 
stock. 

Held — that the applicants had no right to 
demand that the railway should submit to the 
making of an opening on their line, which would 
simply give the applicants a locus standi., so 
that, having effected a passage into the line, 
they could come afterwards, and ask for reason- 
able facilities at that point for the receipt and 
delivery of their traffic. 

Decision of the Railway Commissioners ([1902] 

1 K. B. 381 , 71 L. J. K. B. 141 , 86 L. T. 26 ; 
18 T. L. R. 163) reversed. 

Lancashire Brick and Terra Cotta Co v 

[Lancashire and Yorkshire Ry., [1902] 

1 K. B. 661 , 71 L. J. K. B. 431 ; 86 L T. 176 . 

18 T. L. R, 330— C. A 

19. Defective 'Icuch — Liahtlity icliilo used hy 
another Company,'] — The G railway company 
had a contract to supply coal to some gaswoiks 
at D. Trucks belonging to the appellant com- 
pany were loaded with coal, and brought over 
their line to D., and then handed over to the 
G. company in the ordmaiy course of business, 
and were hauled by them over a tramway, 
without being unloaded, to the gasworks, in 
pursuance of their contract. While the trucks 
were so being hauled to the gasworks by the 
G. company, the husband of the respondent, who 
was in the employment of the G. company, was 
killed, in consequence, as was alleged, of a defect 
in the brake of one of the trucks. 

Held (reversing the judgment of the Court 
below), that the company were not liable. 

Heaven v. Pender (11 Q. B. D. 503) distin- 
guished. 

Caledonian Ry. Co. v. Mulholland, [1898] 

[A. C. 216 ; 67 L. J. P. C. 1 ; 77 L. T. 570 ; 14 
T. L. R. 41 ; 46 W. R. 237— H L. (Sc.). 

20. Detention ,pf Truch — Dumayes — Jurisdic- 
tion of Arhitrator — Action m County Court — 
Great Western Railway Company (Jtates and 
Charges') Order Confirmation Act, 1891 (54 & 55 
Vict. c. ccxxii.), s 6*.] — By sect. 6 of the Great 
Western Railway (Rates and Charges) Order 
Confirmation Act, 1891, “where merchandise 
is conveyed in trucks not belonging to the 
company, the trader shall be entitled to recover 
from the company a reasonable sum by way of 
demurrage for any detention of his trucks beyonil 
a reasonable period. . . . Any difference arising 
under this section shall be determined by an 
arbitrator. . . ” 

A trader brought an action in the county court 
“ for 8s. 8d., damages occasioned by undue deten- 
tion of his waggon and cost of hire of another 
waggon in place thereof.” The delay took place 
in sending an empty waggon from one station to 


another for the purpose of behig loaded to fulfil 
an order. The county comd ]udge held that he 
had no jm’isdiction under sect. 6 to entertain the 
claim. 

Held (Moulton, L.J., dissenting) — that the 
claim was not one for damages “by way of 
demurrage ’’ within the meaning of sect. 6, 
and that that section did not apply to a right to 
damages at common law for detention of a truck, 
and that therefore the juii.sdiction of the county 
court was not excluded. 

Decision of Div. Ct. ([1906] 2 K. B. 426 : 75 
L. J. K. B. 901 ; 95 L. T 192 , 22 T. L. R. 5.30) 
affirmed. 

The King c. The Judge of the Maryle- 

[bone County Court and the Great 

Western Ry Co., Ex parte Phillips, 

[1907] 2 K. B 664 ; 76 L. J. K. B. 1003 . 96 
L. T. 802 , 23 T. L R. 541— C. A. 

Revemed by H. L suIj. mm Great Western 
Ry Co V. Phillips Co, February 4th, 19(t8 
(24 T. L. R. 293). 

21. DocJis owned hy Railway Company — 
Supydy of Water hy Railioay Company to Dochs 
— Ultra vires — Korth-Dastern Railway (Hull 
Dochs) Act, 1893 (56 & 57 Yict c. cxeviii.) ss. 4, 

7 (i) (iv).] — There is nothing in the North- 
Eastern Railway (Hull Docks) Act, 1893 — under 
which the undertaking of the dock comp.any at 
Hull was amalgamated with the undertaking of, 
and transferred to, the North-Eastern Railway 
Company — to prohibit the lailway company 
from supplying water to the docks from wells or 
springs on land which belonged to the railway 
company before the acquisition by them of the 
docks. 

Decision of Joyce, J ([1906] 1 Oh. 310 ; 75 
L. J Ch. 166 ; 70 J. P 33 ; 54 W. R. 212 , 94 
L. T. 13 ; 22 T. L. R 119) affirmed. 

Attorney-General v, North-Eastern Ry. 

[Co , [1906] 2 Ch. 675 ; 70 J. P. 473 ; 95 
L T. 612 , 22 T. L. R. 695—0. A. 

22. Facilities hetioeen Systems — Connectiny 
TraiTis — Amalgamation Act — Regvla.tion of 
Railways Act, 1873 (36 & 37 Vict c. 48), s. 8.] 
— The ' Commission considered the statutory 
agreement between two railway companies as 
to “facilities,” “convenient timing of trains,” 
“ordinary waiting” for connecting trains, &c. ; 
and gave directions as to the length of time a 
tram was to be kept waiting where the other 
company’s connecting tram was late. 

North British Ry. Co. v. Caledonian Ry. 

[Co , (1906) 12 Ry. Cas. 27— Rly. and Canal 

Com. 

23. Facilities — Coal Traffic — Barry Dooh and 
I Railway Act, 1888, s 23 — Rates ] — By se c t 23 

of the Barry Dock and Railways Act, ia»», 
it IS provided that “the Taff Vale Railway 
Company shall punctually and regularly forward 
and afford all reasonable facilities for goods and 
mineral traffic destined for or coming from the 
undertaking of the company from or to Tre- 
forest, or anyplace northward thereof, at rates 
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per mile not greater than the lowest rate which 
shall for the time being be charged by the Taff 
Vale Railway Company for like traffic to or from 
the docks at Cardifi, Penarth, or Barry.” 

In a dispute which had arisen between the 
plaintiffs and the defendants as to whether the 
defeiidauis had failed to comply with the re- 
quirements of the above section, Romer, J. had 
found in favour of the plaintiffs (.we 13 T. L R. 
BTO). The defendants appealed. 

Held — that no evidence had been adduced 
before them to show that the finding of fact by 
Romer, J. was not right, and that the appeal 
'must be dismissed. 

Decision of Romer, J., (18‘»7) 13 T. L. R. 370, 
affirmed 

Barry Ry. Co. v, Tarp Vale Ry. Go., (1898) 
[U T. L. R. 18— C A 

24. Leaiinq Van in Place when’ 'it mayhe- 
conie a Canw of Bmicjer — Omhxion to falte 
Pennonahle Precaution to Prevent the Conw- 
quenees of Interference — llnth of Interference 
Jitioion to Defendantr — Interference hy Tretipanoeri 
— Tnynry to Third. Person — Lialnhty of Railway 
C'onipanti.'] — A brake-van belonging to the 
defendants was attached to some trucks by the 
screw coupling, which was not screwed up tight, 
but sufficiently tight, if not interfered with, to 
hold the van in connection with the trucks, and 
the trucks and van were left on a siding where 
there was a steepish gradient descending to the 
point where the line crossed a highway, the 
wheels of the trucks being safely scotched. 
With regard to the persons using the highway, 
where the plaintiff was, the van was m a safe 
position, unless interfered with afterwards, and 
the accident to the plaintiff would not have 
happened if the van had not been interfered 
with. Some boys, however, appeared to have 
loosed the van from the trucks, in consequence of 
which the van ran down the incline and seriously 
injured the plaintiff, who was passing along 
the liighway. The danger of such interference 
causing injury to persons using the highway was 
known to the defendants at the time the van 
was left and kept where it was, and could have 
been guarded against by the exercise of reason- 
able care on the part of the defendants. The 
company were negligent in not placing the van 
to the east of a catch-point wffiich wmnld have 
arrested and diverted the van and have pre- 
vented the disaster. The plaintiff sued the 
defendants for damages, and upon the above 
facts (so found by the ]ury) Kennedy, J. gave 
jliilgrncnt for the plaintiff. 

Dbld — on the facts, that there was no 
evidence on which the jury could properly find 
that the defendants had been guilty of any want 
of care, or ought to liave anticipated any inter- 
fjrpncfp witb the van. 

The rule in such cases is as laid down by Lord 
Esher in Engelhardt v, Farrnnt Co ([1897] 1 
Q. B. 240 ; '66 L. J. Q. B. 122 ; 45 W. R. 179 , 
75 L. T. 617— C. A.) 

“If a stranger interferes, it does not follow 
that the defendant is liable : but equally it does 


not follow that because a stranger interferes the 
defendant is not liable, if the iieghgeiico of a 
servant of his is an effective cause of the acci- 
dent.” 

Decision of Kennedy, J. ([1902] 1 K. P>. 618 , 
71 L. J. K. B. 330 ; 86 L. T. 558 ; 18 T. L. R. 
340) reversed. 

MoDowall r Great Western Ry. Co., (1903) 

[72 L. J. K B. 652 ; 88 L. T. 82.5 ; 19 T. L R. 

6.52— G. A. 

25. Lend Crossiny — Safe Condition of Rails.^ 
— The pursuer’s servant was leading his master’s 
horse on a public road across the defendants’ 
line, when the toe of the shoe on the horse’s 
near forefoot was caught and became fixed be- 
tween one of tlie rails of the up line and a chair 
on which the rail rested, so that the horse was 
thrown to the ground, and was unable to extri- 
cate its foot until forcibly relieved, when it was 
found to be seriously and permanently damaged. 
It was alleged that this accuient was caused by 
a wedge or key used for the purpose of keeping 
the rail in position where the accuient happened 
not having been driven siiffloiently in between 
the chair and tlie rail in which the horse’s foot 
was caught 

Held — that, as there was nothing m the 
evidence to show that the duty of keeping the 
wedges firm by reasonable inspection accord iug 
to reasonable and universal practice luul been 
neglected, there was a failure on the part of the 
pursuer to prove that there was negligence on 
the part of the defenders. 

Bell r. Caledonian R^. (!o., (1902) 4 F. 431 

[— 2ncl Div. 

26. Level Crusstny -idpeeil of Trains Exceed- 
ing Four Miles an Hour — Penefit or Injury to 
Public — lujunetion —Railways Clauses Consoli- 
dation Act, 1845 (8 & 9 A'’ict. e. 20), s 48.] — 
The defendant company had power confened 
upon 1 hem to carry their railway over a turnpike 
road, but a fetter was imposed upon that power 
by sect. 48 of the Railways Clauses Consolidation 
Act, 1845, which was incorporated by the special 
Act. That section provided that trams should 
not be run over a level crossing adjoining a 
railway station at a greater rate of speed than 
four miles an hour. The defendant company 
had been for a long time past running their 
trains, across a highway adjoining a railway- 
station regardless of the provisions of sect. 48. 
The Attorney-General took pi oceedmgs to enforce 
compliance by the company with the terms of 
that section. 

Held — that it was not the duty of the Court 
to inquire whether it was for the bciiefiti of the 
public that the defendant company should run 
trains at a greater spoc<l than that direcLetl by 
the Act , that it was not necussary fur the 
Attorney-General to show any mjuiy at all, and 
that the defendant company had no defence to 
the claim for an injunction. 

Attorney-General v. Great Western Ry. Co 
((1872) L. R. 7 Ch. 767), Attorney- General v. 
Coohermouth Local Board ((1874) L R. 18 
Eq 172, 44 L. J. Ch. 118), and Attorney- 
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General v. Shrewshury {KingdnnS) Bridge Co. 
((1882) 21 Ch. D. 762 , 51 L. J. Cli 7i(i , 30 
W. R 916 ; 46 L T. 687 -Fry, J ) followed. 

Judgment of Bruce, J ([1899] 1 Q. B. 72 , 68 
L J. Q B. 4 , 79 L. T 412 ; 16 T L. R 39) 
affirmed 

Attoeney-General V . London and Korth 

[Western Ry. Co , [1900] 1 Q. B. 71 ; 69 

L J. Q. B. 26 ; 63 J. ?. 772 , 81 L T. 649 ; 16 
T L. R. 30—0 A. 

27. Prorhwnal Order — RpMonaUe Charges — 
Arlntrafor — Any diference ." — ^Where a pro- 
visional order, confirmed by Act of Parliament, 
authorises a railway company to make reason- 
able charges in respect of certain specified ser- 
vices , and provides that any difference arising 
under it shall be determined by an arbitrator to 
be appointed by the Board of Tiade, at the 
instance of either party : “ any difference,” 
which must be one arising under the order, is to 
be referred to the arbitrator, and should be by 
him finally determined. In coming to his deter- 
mination it IS open to him to investigate and to 
determine any question incidental to that 
referred to him, in order to determine finally the 
point m difierence He is to adjudicate upon 
the whole matter once and for all. 

London and North Wedern Ry. Cu. v. 
Donellan ([1898] 2 Q. B 7; 67 L, J. Q. B.681 ; 
78 L. T. 676 — 0. A.) approved. 

Decision of the 0. A. (14 T. L. R. 361 ) affirmed. 
Midland Ry 'r. Loseby & Carnley, [1899] 

[A. 0 133 ; 68 L. J Q B 326 ; 47 

W. R. 656 ; 80 L. T. 93 , 15 T. L. R. 207— 

H L (E.). 

28. Runnuig Powerit .'] — By an agreement 
entered into between the North Eastern and 
North British Ry. Cos,, scheduled to and in- 
corporated w'lth an Act of Parliament, it was 
provided that “for the purpose of maintain- 
ing and working in full efficiency in every 
respect the East Coast route by way of Berwick 
for all traffic between London and other places 
in England, and Edinburgh, Leith, Glasgow and 
other places in Scotland, the North British Co 
shall at all times heieafter permit the com- 
pany (i <?., the North Eastern ) with their engines, 
carnages, waggons and trucks, to run over and 
use the Noith British Co.’s railway . . . 
between Berwick and Edinburgh . . . subject 
to the payment by the company to the North 
British Co for such user of such tolls, rates . . . 
as have or has been or shall from time to time be 
agreed upon by and between the said companies, 
or in default of such agreement, as shall be fixed 
by arbitration m manner hereinafter provided ” 
Under their statutory powers the Railway Com- 
missioners became the judges both of the extent 
to which the running powers so conferred were to 
be exercised and of the payments to be made 
for the use of the North British Co.’s line. 
In an application to the Commissioners, the 
North Eastern asked for an order authorising 
them to run the whole existing service of 
passenger trains upon the East Coast route. 


Held — that the fact that the North British 
Co. were owners of the line gave them no legal 
rightto run any of the Bast Coast passenger trams, 
and foimed no legal obstacle to the Commis- 
sioners (in the exercise of their discretion) 
granting the North Eastern Co.’s application. 

North Eastern Ry Co. r North British 
[Ry. Co., (1897) 35 Sc. L. R. 282— Ely. Com. 

29. Siding — Agreement to “ maintain siding 
m full efficiency" — Effect of .'] — An agreement 
by a railway company to “ maintain and up- 
hold ” a siding “in fuU efficiency” is fulfilled 
by maintaining the structural efficiency of the 
siding and its necessary appurtenances: the 
obligation does not extend to the provision of a 
staff of servants or things in the nature of mere 
conveniences or facilities 

Kennedy r Glasgow and South Western 
[Ry. Co.. (1906) 8 F. 13- Ct of Ses.s. 

30 . Superannuation Fund — Railway Com- 
pany — I)ismis,sal of Servant Jor “ Pulione.dy " — 
DiAionesty outside Company’s Service — London^ 
Brighton^ and South Coast Railway Act, 1874 
(37 & 38 Viet e. liv.), .i. 18 , Seked., r, 5 ] — The 
defendant company’s servants were obliged to 
contribute a certain percentage of their wages to 
the company’s superannuation fund, and the 
company contributed to the fund a sum equal to 
the amount subscribed by the contributoi s. By 
rule 6 of the rules cf the superannuation fund, 
“any contributing member dismissed the service 
for dishonesty or retiring to avoid such dis- 
missal, shall forfeit all his contributions.” 

Held — that “ dishonesty ” included dishonesty 
outside the service of the company as well as 
dishonesty towards the company. 

Thayee V London, Brighton and South 

[Coast Ry. Co, (1906) 22 T L. R. 240— 

Jelf, J. 

31 . Ultra vires — Omnihm Service — Iimdental 
Poivers — Injunction ] — A railway company m 
connection with their tram service provided an 
omnibus service for the purpose of collecting and 
distributing passengers .starting from and 
arriving at their central station. They did not, 
however, confine their omnibus service exclu- 
sively to passenger, s by the railway, but picked 
up passengens on the line of route and conveyed 
them between intermediate stopping places, and 
in some cases charged separate fares for such 
intermediate journeys The railway company 
had no express power under their special Act to 
run omnibuses. In an action against the com- 
pany by the Attorney-General, at the relation ol 
a local authority who owned a system of tram- 
ways 111 the district ; — 

Held— that the omnibus service was Tiof^ 
fairly incidental to the railway undertaking and 
was ultra rives, and that an injunction should 
be granted to restrain the company from carrying 
on such service. 

Decision of 0. A. ([1907] 1 Ch. 81 ; 76 L. J. 
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Ch 121 ; 71 J. P. 106 ; % L. T. 100 ; 23 
T. Ij. R. 129, 178) reversed. 

Attorney-Gbnisral r, Mersey Ry. Co., 

[1907] A. C. 416 ; 70 L. J. Ch. 668 ; 71 J. P. 

448 ; 97 L. T 524 ; 23 T. L. R. 684--H. L. (B.). 

32 Worliing Agreement — Agreement m Per- 
pef'Utfg — Fair Povelopment of Traffic — Undue 
Preference of Own Ponte — Sunday Traims — 
Group Pates — Ihrougtb Pates'] — The E. com- 
pany owned a railway consisting of eight miles 
of single line forming an alternative route to the 
Cl. company’s mam line between E, and N. Tlie 
E. company and G. company entered into an 
agreement whereby tlie latter should woik the 
iiiie 111 perpetuity, and employ all requisite staff, 
stock, &;c., so as “ to fairly develop the traffic to 
be accommodated thereby.” 

The commission considered the rights of the 
i.wo companies as to the following matters, viz , 
whether the G. company were bound to run 
8unday trains on the line, and were bound to 
work goods traffic on the line in preference to 
their own route, even though the latter might 
be cheaper, whether the additional o.ost of work- 
ing traffic into the E. company’s station justified 
a difference in rates between goods consigned to 
it, and those consigned to the G. company’s 
station at the same place, and the proper mode 
of dividing tolls and receipts from a third line 
and interchanged traffic. 

Exeter Ry. Co. r. Great Western Ry. Co., 

[(1906) 12 Ry. Oas. 182 — Ry. and Canal Com. 

(ii.) Bates. 

33. Account skoiaing lioio Pate is Made Up — 
Carriage from One Private Sidnng to Another — 
^'•Terminal aharges" — Pailwayand Canal drafflo 
Act, 1888 (61 & 52 Vict. a. 25),'s. 33.]— Sect. 33 (3) 
of the Railway and Canal Traffic Act, 1888, 
applies to a charge for the carriage of goods 
from one private siding to another, as weR as to 
a charge for the carriage of goods from station 
to station. 

Meaning of the term “ terminal charges ” dis- 
cussed with reference to the provisions of the 
company’s special Act. 

Caledonian Ry. Go. v. Hamilton and 
[Oalder, (1906) 8 F. 918— Ct. of Sess. 

34. Applicationfor Pebate — Charge for Station 
AccommodaLion — Fiideiwe — Otmis of Proof — • 
Railway and Canal Traffic Act, 1894 (.>7 & 58 
Vict, c 64), 4.] — By sect. 4 of the Railway 
and Canal Traffic Act, 1894, whenever mer- 
chandise in received or deliveied by a lailway 
company at a Siding not belonging to the com- 
pany and a dispute arises between the company 
anBfthe consignor or consignee of such merchan- 
dise as to any allowance or rebate to be made 
from the rates charged to such consignor or 
consignee “m respect that the railway company 
does not provide station accommodation or per- 
form terminal services,” the Railway and Canal 
Commissioners shall have jimsdiction to] hear 


and determine such dispute, and to determine 
what, if any, is a reasonable and just allowance 
or rebate. 

In an application under tins section by the 
consignor of merchandise who owned the sidings 
from which it had been despatched, for a rebate 
on the ground that the rates charged by the 
railway company included a charge for station 
accommodation . 

Held, by Smith and Rigby, L.JJ. (Williams, 
L J. dissenting) — that it was not enough for 
the purpose of giving the Commissioners juris- 
diction to hear and determine the dispute, that 
the consignor had proved that he had paid the 
rates charged, such rates being less than the 
maximum amount, and had not received any 
station accommodation or terminal services from 
the company , but he must further give some 
prnnd facie evidence to show that the rates paid 
included a charge for station accommodation or 
terminal services which the company had not 
provided or performed 

Salt Union, Ld. r. North Stafeordshirb 

[Ry. Co., [1898] 2 Q. B. 435 ; 67 L, J. Q. B. 

889 ; 79 L. T. 16 ; 14 T. L R. 523 ; 47 W. R. 

4— C. A. 

36. Carriage of Goods — Detentiun — “ Peusim- 
able Penod" — London and North WeMern Rail- 
way Company (Pates and Charges) Order Con- 
firmation Act, 1891 (64 & 55 Vict. o. ccxxi.), 
Sohed., s. 6.] — By sect. 6 of the schedule to the 
London and North Western Railway Company 
(Rates and Charges) Order Coufirmation Act, 
1891, “ where merchandise is conveyed in trucks 
not belonging to the company, the trader shall 
be entitled to receive from the company a 
reasonable sum by way of demurrage for any 
detention of his trucks beyond a reasonable 
period.” 

Held — that the section applies to detention 
during the transit as well as to detention before 
or after the transit. 

Held, also, that upon proof that the time 
occupied in a particulur journey considerably 
exceeded the average time usually occupied 
during that year in that journey, the burden of 
justifying the delay was shifted on to the 
railway company. 

Charrindton, Sells, Dale & Co, v. London 

[and North Western Ry. Co , [1906] 2 

K. B. 437 ; 74 L. J. K. B. 836 ; 93 L. T. 215 ; 

21 T L R. 457, 12 Ry Gas 171— Ry. and 

Canal Com, 

36. Classification of Goods— Extracts and 
Esmicei for Human Food " — “ Virol" — Article 
not Clearly Within the Description ] — “Virol” 

IS a mixture of component parts rather than an 
extract or essence ; it does not clearly come 
within the expiession “ Extracts and essences 
for human food,” and if there be no other appro- 
priate class in their schedule of charges, a rail- 
way company must carry it as an unclassified 
article. 

Bovril, Ld., and Virol, Ld. v. Great 

[Western Ry. Co — 12 Ry. Cas, 151 — Ry. 

and Canal Com. 
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37. Increase — Coal Traffic — C'o»ij>lainfs — 

Failure to Frote Increase to he Measonahlc — 
Increase since —Damages — Railwag and 

Canal Tniffic Act, 1894 (57 '& 58 Vict. c. 54), 
s. l—Ratlioay and Canal Traffic Act, 1888 (51 & 
.52 Vict 0 25), s. 12.] — Seven applications were 
made by coal masters complaining of increases 
in the coal rates of the Caledonian, North British, 
and Glasgow and South Western Bail way Com- 
panies, which came into force on January 1st, 
1900. The lespondents had no accurate know- 
ledge of their coal train mileage, but based their 
calculations upon the waggon-load. 

Held — that the respondents had failed to 
discharge the onus resting upon them under the 
Bailway and Canal Traffic Act, 1894, m the only 
way by which they had sought to discharge it — 
that is to say, by showing that there had been 
such an increase in the cost of carrying their 
coal traffic since 1892 as to make the increase of 
the rates complained of a reasonable increase ; 
that changes affecting only temporarily cost of 
working were not sufficient , and that the appli- 
cants were entitled under sect. 12 of Eailway 
and Canal Traffic Act, 1888, to an inquiry into 
the damages sustained by them in consequence 
of their having been compelled to pay these 
increased rates since January 1st, 1900, such 
inquiry to be taken before the Kegistrar in the 
ordinary way. 

William Black & Sons v. Caledonian 

[Et. Co. and Others, (1902) 18 T. L.E. 11 ; 

11 Ey. Cas. 176 — Ey. and Canal Com. 

38. Increased Bates — Paid under Protest — 
Bates held unreasonable — Action to recover 
Fxcess .'] — Where a railway company has in- 
creased its rates, and such increase is held by the 
Eailway and Canal Commission to be unreason- 
able, an action will not (apart from express 
agreement to refund) he for the recovery of the 
excess paid under protest by consignees of goods, 
for (1) the demand, though held to be unreason- 
able, was not illegal : and (2) the commissioners 
have exclusive jurisdiction to deal with the 
sub 3 ect-matter. 

Lanarkshire Steel Co. v. Caledonian Ey., 
[(1904) 6 F. 47— Ct. of Sess 

39. Increase of— Justification — Order of Court 
against Undue Preference — Increase Designed- 
to 6h,ve Effect Thereto — Bailwaij and Canal 
Trafflo Act, 1894 (67 & 68 Vict. c. 64), .<?. 1 ]— 
Where the commission have made an order 
condemning some undue preference, and the 
company can show that a levelling down of the 
other rates would involve serious loss, the com- 
pany is justified in levelling up the particular 
rate complamed of to the standard of the others. 

Eishwobth, Ingleby & Lopthousb, Ld. V. 

[North Eastern Ey. Co., (1906) 12 Ey. Cas. 

34 — Ey. and Canal Com 

40. Increase since 1892 — -Bailway and Canal 
Ti'affio Aet, 1894 (67 & 68 Vict. o. 64), s. 1, 
suh-s. 1.] — Sect. 1, sub-sect. 1, of the Eailway 
and Canal Traffic Act, 1894, which provides that 

B.D. — VOL. III. 


where a railway company have, since December 
31st, 1892, increased or hereafter increase any 
rate or charge, it shall lie on the company to 
prove that the increase is reasonable, applies to 
all increases of rates, and not only to an increase 
which brings the rates above those which were 
in existence on December 31st, 1892. 

North Staffordshire Colliery Owners' 

[Association 1 , North Staffordshire Ey. 

Co. AND Others, [19U7] 2 E. B. 191 ; 76 

L. J. K. B. 602 ; 96 L. T. 893 ; 23 T. L. E. 418 

-C. A. 

41. Ah obligation to Carry — Bight to insist on 
Own Terms — Inclusive charge for carriage, 
collection and delivery — Consignor icishing to 
deliver at Station — Behute — Bailways Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 20), s. 90.] 

— A railwaj’’ company under their special Act 
were under no obligation to carry non-perishable 
goods by passenger train ; but they offered to 
cany “tailors’ clothing ’’ from B. to S. by pas- 
senger train at a special rate including both 
collection and delivery. The plaintiffs claimed 
to dehver their parcels at B. station by their 
own vans, and to be allowed a rebate ; and, 
upon the company refusing to allow any rebate, 
they sued in the County Court and recovered the 
sum of Is , which they had paid in order to have 
their goods earned. 

Held — that the company were not liable 
Not being obliged to carry such goods by pas- 
senger train, they might offer to the public any 
terms they thought fit, so long as they did not 
prefer one person to another in breach of the 
provisions of their Act, or of sect. 90 of the Eail- 
ways Clauses Act, 1846. 

Decision of Div Ct. ([1903] 1 K. B. 741 ; 72 
L. J. K. B. 377 ; 88 L. T. 92) affirmed. 

Rtone V. Midland Ey. Co., [1904] 1 K. B. 669 ; 

[73 L. J. K. B. 392 , 62 W. E. 491 ; 90 L. T. 

194 , 20 T. L. E. 226— C. A. 

42. Pifwood — Measurement weight or actual 
weight — Maximum Charge varying with Distance 
— Journey over lines of two Companies — Calcula- 
tion of Maximum — Great Western Bailway 
Company (Bates and Charges) Order Confirma- 
tion Act, 1891 (64 & 65 Vict. o. ccxxii.).] — Upon 
the true construction of the Great Western Eail- 
way Company’s Act of 1891 the company are 
not bound to carry pitwood by measurement 
weight at the rates specified for goods in Class 
C. The consignor must elect between the Class C. 
rales at actual machine weight, or the Class I. 
rates at measurement weight. 

Under the same Act, where goods are carried 
under a through contract, the portion of the 
journey over another company’s line is to be 
regarded as a separate journey for the purpose 
of calculating the maximum rate. 

Great Western Ey. Co. v. Caswell and 

[Bowden, Ld., [1904] 2 K. B 608 ; 73 L. ’J.“ 
K. B. 834— Walton, J. 

43. Bate Booh — Order to specify Details of 
Expenses — What Details — Begulation of Bail- 
ways Act, 1873 (36 & 37 Vict. o. 48), s. 14.]— The 
Eailway Commissioners made an order upon a 

7 
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railway company under sect. 1 4 of the llogula- 
tion of Railways Act, 1873. 

Held — that the company must s})ecify the 
pai’ticular amounts charged in a rate for the 
carriage of goods in respect of each of the 
services performed by them other than convey- 
ance on their line. 

Colmun V. O-roat JEastern My. Co, ((1882) 

4 By. «Si Can. Cas lOS) and Birahyrove Steel Co. 
V. Midland By. Co. ( (1887) 5 Ry. & Can. Gas. 
229) approved. 

Pickeoed’s, Ld. V . London and Noeth 

[Westeen By. Co., [1905] l K. B. 7.52 ; 

74 L. J. K. B. ()34 ; 53 W. R. 468 ; 92 L. T. 

607 ; 21 T. L. R. 381 ; 12 Ry. Oas. 154— C. A. 

44. Rehcdefor 'not Prooidiiig Station Accommo- 
dation or Perjormnig terminal Services — Agree 
meiit as to Payment of Bates and Alloiownces — 
Bailway and Canal Traffic Act, 1894 (67 & 58 
Viet. c. 64), s. 4.] — The applicants were merchants 
and manufacturers of cotton fabrics, carrying on 
business near cho line of the defendant company, 
and before the agreement of 1891 the applicants 
had been receiving and delivering their goods at 
Shaw Station. In 1891 an agreement was arrived 
at whereby it was provided that a siding should 
be constructed by the defendant company, 
principally upon land belonging to the defendant 
company, the applicants to pay for the use of the 
siding and to pay rates for the goods sent from 
or delivered there. By article 10 of the agree- 
ment it was provided that “ the railway company 
will make to the limited company an allowance 
of not less than threepence per ton for loading 
and unloading waggons and sheeting the same in 
respect of cotton and yarns and other goods 
usually handled by the company received at or 
forwarded from the proposed sidings. And the 
ccimpany will not charge any terminal in respect 
of coal traffic to or from the same.” The appli- 
cants applied under sect. 4 ot the Railway and 
Canal Traffic Act, 1894, for a determination of 
what was the reasonable and just allowance or 
rebate to be made from the rates charged, the 
traffic having been dealt with at their own siding 
and neither station accommodation nor terminal 
services having been provided or performed 
by the railway company. The Railway Rates 
and Charges, No. 10 (Lancashire and York- 
shire Railway, &c.), Order Confirmation Act, 
1892, was passed since the date of the agree- 
ment. 

Held — that the agreement covered all the 
deductions which the parties thought fair in the 
circumstances ; and the legislation of 1892 did 
not affect the matter, because by the agreement 
the parties had, for good consideration, agreed to 
take something different from that given by the 
legislation ; and that there was nothing in the 
legislation to prevent the parties coming to such 
“TSfragreement. 

Decision of the Railway and Canal Commission 
((1901) 17 T. L. II. 26) reversed. 

Compton & Co,. Ld. Lancashiee and 

[Yoeks.SIEE Rt. Co., [1902] 18 T. L. E. 322 , 
11 By. Cas. 285 — C. A. 


r 45 Bel/ate — Siding — “ Tdit belonging to the 
Company" — Long Lease of Site of Suling — 
Bailwag and Canal Traffic Act, 1894 (57 & 68 
Vict. c 54), A’. 1.] — The applicants, who said that 
a siding did not belong to a railway company, 
had m 1866 granted to the railway company a 
sub-lease for 996 years at a nominal rent of the 
land upon which the railway company after- 
wards constructed the siding. The applicants 
were to have a very large user of the siding. 

Held — that the siding belonged to the rail- 
way company subject only to an casement in 
favour of the applicants of using it as and when 
they required to do so for the purposes of their 
trade ; and that the siding was not a “ siding 
not belonging to the company ” within the 
meaning ot sect 4 of the Railway and Canal 
Traffic Act, 1894. 

Huntington and Others v. Lancashire 

[AND Yorkshire By. Co., (1901) 17 T L. R, 

458— C. A. 

46. Behute — Cartage performed hg Trader — 
Basis of Calculation ] — In assessing a rebate off 
a rate for the carnage of goods in respect of the 
trader performing his own cartage : 

Held — that the correct basis was to take 
the cost of the service rendered, and the saving 
to the company when the trader carted his own 
goods. 

Decision of Railway and Canal Commission 
((1907) 23 T. L. R. 53!i) affirmed. 

PioKEORDS, Ld. 0 . London and North 

[Western Ry. Co., (1907) 24 T. L. R. 149— 

0. A. 


47. Short Distance Traffic — Comeyanee over 
Two Bailway s — '^Conveyed, hy the Comgiany " — 
London and North-Western Bailway Comgjuity 
(Bates and Charges') Order Conjirmution Act, 
1891 (64 & 66 Vict. a ccxxi.), Sehed , cl. H.]— 
By clause 11 of the schedule, to the London and 
North-Western Railway Company (Rates and 
Charges) Order Confirmation Act, 1891, where 
merchandise is conveyed for an entire distance 
not exceeding a certain distance, the company 
may charge for conveyance as for that distance : 
“ provided that where merchandise is conveyed 
by the company partly on the railway and partly 
on the railway of any other company the railway 
and the railway of such other company shall, 
for the purpose of reckoning such short distance, 
be considered as one railway.” 

Held, by Vaughan Williams and Fletcher 
Moulton, L.JJ. (Buckley, L.J,, dissenting) — 
that the words “ conveyed by the company ” 
mean actually conveyed or carried by the com- 
pany’s own engines, and do not refer merely 
to the contiact of carnage , and that there- 
fore where A. company hauled traffic for three 
miles on its own line and B. company then 
hauled it for two miles on its line, the section 
did not apply. 

Decision of the Railway and Canal Commis- 
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Sion ([1906] 1 K. B. 577 , 75 L. J. Iv J'> 154 ; 
96 L. T. 62) affirmed. 

Lanoashibe and Cheshire Coal Assooia- 

[tion and Richard Evans & Co. >\ 

London and North Western Rv. Co. and 

Lancashire and Yorkshire Ry. Co , 

[1907] 2 KB. 902 , 76 L. J. K B. 1020 , 97 
L T. 569 , 23 T L R. 645— C. A. 

48 Suhiig Accoinmodatuni — Charge for Coal 
Waggons remannng on Sidings — London and 
North Western Itailwaij Comg)ang {fRates and 
Charges') Order Confirmation AcL 1891 (54 & 65 
Vict. 0 . ccxv].), iSched., Parti ] — The detendants, 
who were coal inei chants, consigned coal from 
certain collieries by the plamtiffh’ railway to the 
plaintiffs’ sidings at Willesden Junction, thereto 
await further orders as to the ultimate destina- 
tion of the coal to the purchasers, and when the 
coal was sent on to the ultimate destination the 
plaintiffs charged a through rate from the colliery 
station to the station of the }urchaser The 
plaintiffs had pieviously given the defendants 
notice that they would charge siding rent of 6d 
per waggon per day or part of a clay 'on the “ wait 
order ” waggons aftei the first two clear days In 
an action to recover the siding rent, the judge 
found }is a fact that two clear days afforded 
sufficient time to enable the defendants to furnish 
instructions as to the ultimate destination of the 
coal. 

Held — that the plaintiffs were entitled to 
recover the siding rent, either (1) upon a com- 
mon law contract to pay, keeping the coal at 
Willesden after two days not being an incident 
of the contract to carry , or (2) under the 
London and North Western Railway Company 
(Rates and Charges) Order Confirmation Act, 
1891, Sched , Part 4, as accommodation pro- 
vided at the desire of the defendants for which 
no provision was made elsewhere in the 
schetlule. 

London and North Western Ry. Co. v . 

[Crooke & Co., (1904) 20 T. L. R. 606— 

Bigham, J. 

49. Sidhig not eonstnicted wider statutory 
Powers — Reasonable Charges— Undue Preference 
— Rebate on Sidings Rate — Railway and Canal 
Traffic Act, 1894 (57 & 68 Vict. c. 64), s. 4.] — 
The F. Railway Company’s main line terminates 
at B. ; thence a branch line fifty-four chains 
long, the property of the company, but not con- 
structed under their statutory powers, leads to a 
spot where the private sidings ot the V. M. works 
begin. The railway company made a charge of 
tod. per ton for coal tiaffic to the works in return 
for the following services . shunting and mar- 
shalling at B. and haulage to the end of the 
private sidings. Upon due consideration of the 
aggi’egate of traffic, and the work entailed by 
It 

Held — that ^d. was a reasonable sum to add 
to the charge for actual conveyance to B. 

A rival company have works one and a quarter 
miles from B., but on the mam line, and were 


not charged this M . : it appeared, however, Lha 
their traffic, being on a very large scale, consisted 
mainly of eiitiie tram loads and needed no 
marshalling. 

Held — no undue preference. 

With regard to traffic, other than coal, for the 
V. M works 

Held — that where such traffic is not loaded 
or unloaded at B , any terminals included in the 
C. and D. rates ought to be excluded ; but that 
for delivery rid the branch line of any 0. and D. 
traffic &d. per ton might be charged, as for coal. 

Furness Ry. Co. i. Vickers, Sons and 

[Maxim (1904), 20 T L. R. 326 ; 12 Ry. Cas 
81 — Ry. and Canal Com. 

50. Siding — Tolls — Agreement by Landlord to 
give Land for Siding and to condriict Works — 
Right of Landlord to charge Tonnage Rates — 
’Duration of Agreement — Conduct of Parties ] — 
In 1870 an agieemeut was made between the 
late Lord Portsmouth and the defendant com- 
pany the short effect of which was that the 
Earl was to grant the company for a siding 
certain land free of cost and to carry out certain 
woiks, and the company agreed that Lord 
Portsmouth should be entitled to charge for any 
traffic using the siding a tonnage rate of not 
more than iid. and not less than M., as should 
be agreed by the parties. The railway company 
went into possession of the land under the agree- 
ment, and were still m possession of it. From 
1870 down to the commencement of this action 
there had been no change or suggestion of change 
m the rate of the tolls paid by the company. 
There was no express agreement either in wiitmg 
or by woid of mouth as to whether the agree- 
ment of 1870 was to be permanent or not. 

Held — that the proper inference from the 
conduct of the parties was that they intended 
that the agreement should last as long as the 
company continued in possession of the land 
under it, and so long as the company remained 
in possession they ought to pay the amount 
which it must be inferred had been determined 
by agreement between the parties. 

Decision of Darling, J. ((1901) 17T. L. R. 546) 
reversed. 

Earl of Portsmouth r. London and South 

[Western Ry. Co. (1902), IS T. L. R. 793 — 

C. A. 

61 Rates — Ihrough Rates — Book Company — 
Lines bg which the Business of the Docks is 
Carried on — “ Continuous Line of Railway ” 
Communication — “ Railway Company ” — Rail- 
way and Canal Traffic Act, 1888 (51 & 52 Vict. 
a. 26), s. 25 — Reyulation of Railways Act, 1873 
(36 & 37 Vict. G . 48), s. 3.] — The applicants were 
a dock company, which came into existence, and 
existed, under statutory provisions for the pur- 
pose of making and working docks ; and as 
incident to that purpose, they were invested 
with statutory powers of laying down and using 
rails and tramways among other appliances 
ancillary to the working of their docks. The 
I applicants applied in the capacity of a “ railway 

7—2 
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company ’ under sect. 2.') o£ the Railway and 
Canal Traffic Act, 1888, for through rates in 
respect of traffic passing from the quays and 
warehouses in the Royal Victoria and Albeit 
Cocks over the railways of the Great Eastern 
Railway Compaii}' to certain places on the 
system of the Midland Railway Company. The 
Railways Clauses Consolidation Acts did not 
appear to be incorporated in the dock company’s 
Acts, e-Kcept for purposes which had no relation 
to the hues involved in the case. 

Held — that the applicants were not a *“ rail- 
way company,” and that the lines involved m 
the case could not reasonably be said to form 
part of a continuous route from any place to 
any other place within the meaning of the 
Railway and Canal Traffic Act, 1888, as they 
were merely the lines by which the business of 
the docks was earned on ; and that the applica- 
tion was not well founded in this respect. 

Decision of a majority of the Railway and 
Canal Commissioners ((IDOn 71 h. J K. B. 158 : 
8f) L. T. 29 , 18 T. L. R. Ill) reversed. 

London and India Docks Co. r. Gkeat 

[Eastern Ry Co., [1902] 1 K, B. 568 , 

71 L. J. K. B 369 ; 50 W. R. 461 ; 86 L. T. 

889 ; 18 T. L. R. 824— C. A 

52 Thvoiigli jRateh — Runinng Powen — Order 
for Facilities — Poioer of the Railway and, Canal 
Commissioners — Railway a7id Caml Trafic Act, 
1854 (17 A 18 Viet. o. 81), s. 2.] — The London 
and India Docks Company are the owners of a 
railway about half a mile long, with a station 
called the South Dock Station : this line con- 
nects with the Great Eastern Railway, over 
whose line the Midland Railway have running 1 
powers, and at present the traffic is exchanged 
at the exchange sidings situated upon the dock 
company’s line, the Great Eastern Railway 
running over a portion of that line m order to 
get to the sidings for the purpose of effecting 
the exchange. The Great Eastern Railway 
were prepared to continue the practice upon the 
existing terms; but the dock company asked 
that the other two companies shouhl be com- 
pelled to quote ‘^through rates,” and so abolish 
the present charge for cartage, which in fact is 
not performed. 

The Court considered the application reason- 
able , but it was objected that there was no 
power under the circumstances to make the 
order as to exchange of traffic, wdiich would be 
reiiuired in addition to an order for “ through 
rates. " 

Held— that there was no power, for — 

(1) the various agreements gave the Great 
Eastern Railway no right to run to the exchange 
siffings, and therefore they could not be ordered 
to do so ; 

(2) the dock conipany had no running powers 
to the nearest Great Eastern Railway or Midland 
sidings, and therefore the same objection held 
good ; 

(8) an interchange at the actual point of 
junction was not feasible. 


Decision of Railway and Canal Commission 
(19 T. L. R. 494) affiimcd. 

London and India Dock.s Co. r. Great 

[Eastern Ry. Co. and Midland Ry. Co., 
(1901) 20 T. L. R. 871— C. A. 

53 . Undue Preferetwe — Coal— ,S]iip meat Hate — 
Land Sale Rate — Radivaij and ('anal TrafUc 
Act, 1888 (51 & 52 Vict.' c 25), .v. 27.]-The 
existence of a rate for coals carried to a porl 
for shipment considerably lower than the rate 
charged for carrying to the same {lort coals for 
sale on land is not in itself an infringement of 
the law against undue preftrence. 

The Court declined to interfere where there 
was no substantial competition between the 
shqipeis and the land traders, and the latter 
were, as between themselves, treated upon iden- 
tical terms. The land rate was not unduly high, 
and, owing to circumstances, the shipping rate 
could not well be raised. 

Spillers, Baker & Co. r. Tapp Vale Ry. Co , 

[(1904) 90 L. T. 718: 20 T. L R. 101 : 12 
Ry. Oas. 70 — Ry. and Canal Com. 

54 . Undue Preference — Coal — Shipment Coal 
-—Non-competitire Traffic.'] — A railway company 
earned shipment coal (or slack) to certain 
sidings on a ship canal at a lower rate than they 
charged for similar coal carried to a trader at 
the same sidings The trader manufactured the 
coal so earned to him into patent fuel for 
shipment. 

Held — that the trader could not complain of 
any undue preference, even though lins patent 
fuel might ultimately be in competition with the 
coal earned by the company for shipment. 

Lancashire Patent Fuel Co., Ld. r, London 

[AND North Western Ry. Co. and Others, 

• (1906) 12 Hy Cas. 77 — Ry. and Canal Com, 

66. Undue Preference — Coal Traffic — Cuaran- 
tee of Quantity — Shipment Coal.] 

Held — that, with nearly equal mileage, a 
difEerence varying from 2rL to id. per ton on 
rates for shipment coal did not under the 
ciroumstanees constitute an undue preference. 

The favoured firm guaranteed a minimum 
quantity of 200,000 tons per annum, and, in 
fact, averaged 500,000 ; the complainants only 
sent some 60,000 tons. In such cases, the size 
and constancy of supply enable the company to 
make their shipping airangements advantage- 
ously and thereby justify the concession of 
more favourable terms. 

Hickleton Main Colliery Co., Ld r. Hull 

[and Barnsley Ry. Co,, (1906) 12 Ry. Cas. 

63 — Ry. and Canal Com. 

66. Undue Preference — Competing Line — 
Railway and ('anal Traffic, Acts. 1854 (17 &; 18 
Vict. c, 31), s 2, and 1888 (51 & 52 Viet, 
c. 26), ss. 27, 29. ] — The applicants complained 
that the respondents charged them 2s \d. for 
carrying a ton of coal from A. to W , a distance 
' of twenty-nine miles, but only charged the H. Co, 
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I 5 . 9<Z. from H. to W., a distance of thirty-three 
miles ; A. and H. are on the same branch line. 

The respondents replied that a competing 
line had a route of twenty miles from H. to VV., 
and one of twenty-seven miles from A. to W., 
for which they charged l,s. and 2.s \d. , and 
that if they themselves raised their H. to W. 
rate, all traffic would be diverted to the com- 
peting line. 

The two companies both agreed to reduce 
their A. to W. rate to 2^. 

Held — that the competition justified a diffe- 
rence between the two rates of l.s- 9^/. and 2.v. 

Abram C'dal Co r Great Central Ry. Co., 
[(19()r)) 21 T L R. 264 , 12 Ry. Cas. 125— Ry. 

and Canal Coin. 

SI Undue Prefei'puce — Competition with Sea- 
home Traffic — Rebate — Railway and Canal 
Traffic Act, 1888 (51 & 52 Vict. c 23), ,s’ 27.] — 
In dealing with complaints of undue preference 
it must be borne 111 mind that the earlier cases 
cannot be fully relied upon as precedents for the 
guidance of the Court. The law was changed 
by the Traffic Act of 1854, and that again has 
been modified by that of 1888. especially by 
sect. 27, which authorises the Court to take 
various matters into consideration, and particu- 
larly whether the lower charge or difference 
111 treatment complained of is necessary for the 
purpose of securing the traffic in the interests of 
the public. Since the decision of Phippn v. 
London and dVorth Western Ry. Co. ([1892] 2 
Q. B 229 , 61 L. J. Q. B. 379 ; 66 L. T. 721 ; 8 
T. L. R 419 — 0. A.) the Court would feel bound 
to consider all ciicumstances which would go to 
show whether the rebate was fairly reasonable. 

Oharrington, Sells, Dale & Co. c . Midland 
[Ry. Co., (1901) 17 T. L. R. 761— Ry. and 

Canal Com. 

58 Undue Preference — Competiny Wharf- 
owners — Railway and Canal Traffic Act, 1854 
(17 & 18 Vict c '. 31), s. 2.] — Any person who is 
directly pre]udiced by the breach of the statutory 
duty imposed upon a 1 ail way company to give 
similar treatment to similar traffic may apply to 
the Railway and Canal Commission to lemedy 
his grievance. 

. Hence a whaifowiier, who has no interest 111 
the goods carried, may complain if undue pre- 
feience is given to the owneis of goods consigned 
to wharfs competing with his own. 

Forwood Bros & Co c. Great Northern 
Ry. Co., [(1904) 20 T. L E. 320 , 12 Ry. Cas. 

89 — Ry. and Canal Com 

59. Indue Preference — Group Rates — Rail- 
way and Canal Traffic Acts, 1888 (51 & 52 Vict. 
r 25), s 29, and 1894 (57 & 58 Vict. c. 54), s. 1.] 
— The fact that the Railway and Canal Com- 
mission have decided upon complaint made to 
them that the “ grouping of ceitaiu works is not 
unreasonable,” does not prevent the company con- 
cerned from grouping de noco, or dissolving the 
group, or varying it by the omission of one or 
more of the works formerly included in it. 


Qucere — whether a railway company can under 
sect. 1 of the Railway and Canal Traffic Act, 
1894, be called upon to justify the increase of 
rates which have been lowered since 1892, but 
again raised to a point not e.xceeding their then 
level 

Millom and Askham Iron Co , Ld. r. Fdr- 
[NEsa Ry. Co. and Others, (1906) 12 Ry. 

Cas. 1 — Ry. and Canal Com. 

60 . Undue Preference — Rates to be “ Charged 
equally to all Person.^" — R ite in Rooh — Duty to 
proie that Rate is Charged — Recovery of 2Iuney 
Rack — Money Had and Receiied — Railways 
C/au.ses Act, 1845 (8 & 9 Vict c. 20), s. 90.] — 
Where a person alleges that a railway company 
has charged him a rate for goods which is higher 
than that charged to another person in respect 
of goods of the same description, contiary to 
sect. 90 of the Railways Clauses Act, 1846, he 
must show that the goods of that other person 
have actually been carried by the company at 
the lower rate, and it is not sufficient to show 
that the company has advertised such a rate 111 
their books. 

Taylor r. Metropolitan Ry. Co.. [ 1906] 2 
[K. B .55 , 75 L J. K. B. 736 . ‘>5 L. T. 149 ; 

22 T. L R. 479— Div. Ct. 

61. Undue Preference — Rebate ytren to Trader 
— Services Perjormed by him for Raihvay Com- 
pany — Complaint of Trader's Competitors.'\ — A 
railway company agi'eed with a miller, who was 
also a shipowner, that he should act as their 
agent for a certain district, and should use every 
effort to develop goods traffic to and fiom 
that district, and should receive on all traffic 
carried partly by Ins steamers and partly by the 
railway a commission of 65 . per ton 

The result was that his competitors had to pay 
9.V. per ton for all grain cairied fiom D. to L, 
while his gram was carried between the same 
towns at 3s. per ton, if his steamer was used for 
a particular portion of the transit. 

Held — an undue preference, the company 
being ordered, inter aha, not to make to the 
paiticular miller any payment depending on the 
amount of gi’ain consigned by him flora D. to L 

John Bannatyne & Sons, Ld. i . Great 
[Southern and Western Ry. Co. oe Ire- 
land, (1906) 12 Ry. Cas 105 — Ry. and 

Canal Com. 

62 . Lndue Preference — Rival Traders — 
Access to Competing Line — Inequality of Rates 
— Interest of Public — Onus of Proof — Railway 
and Canal Traffic Act, 1854(17 &18 Vict. c. 31), 
.s*. 2 — Railway and Canal Traffic Act, 1888 
(51 & 62 Vict c 2.5), ss 27, 29 ] — The applicants 
complained of the undue preference of a com- 
peting colliery. The applicants’ and the com- 
peting coUieries were situated on the defendants’ ” 
line of railway, and the distance, in each case, 
about the same. The c.xplanation afforded by 
the defendants was that the colliery with the 
preferential rates was situated on the London 
and North Western Railway, and by that route 
the distance was twenty miles only, while the 
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applicants’ distances were greater in proportion 
to the rates charged. 

The Railway and Canal Uomtuissioncrs held 
that the inequality of rate whs not justified, 
for the microscopic interest of the public in 
such conijietition was not sufticient to discharge 
the onus of proof cast on the defendants. 

Held, on appeal, that the question was one 
of fact, and that, therefore, the Court could not 
review the dscision. 

Decision of Railway and tianal Commission ers 
(18 T. L. R 788) affirmed 
AerA-M Co.vl Co., Ld r. (teeat Central Ry. 

[Co., (11)03) 1!) T. L. R 6(54— C. A. 

63. Ihidne Proferonce of Can-u-i-x — SpeoUtl 
A/jeiits — Oontiujnpe.'t (iinng Oeiierul Orderx for 
JDehrenj — Sjirriitl Srrvieex ] — A railway com- 
pany employed \V & Co. to deliver all gooils 
earned by the company and nob invoiced to be 
delivered by named earners, and the company 
refus d to act on general orders from ninety-five 
tradesmen reiiuiring goods consigned to them to 
be handed to Y. & Co. for delivery 

Held— that under the circumstances the 
refusal of the company was not an undue 
preference of W & Co. 

Held, however, that in paying to W. & Co., 
‘hZ per ton, more than they pai'l to Y. & Co. in j 
respect of carted and delivered traffic they were 
unduly preferring W. & Co ; id per ton must 
be regarded as an e.vcessive allowance in respect 
of the services said to be rendered to the com- 
pany by W. & Co. Ill the capacity of agents. 

John Wallis & Sons r. G. N. Ry. Co. (Iee- 

[land), (190(») 12 Ry. Cas. 38 — Ry. and 

Canal Com. 

64. Undue Preference — Shareholder' .'i lliiiht 
io f/o to High, Court — ^Ultra Vires — Jtaihcayg 
Clauxes Conxolidatiou Act, 1845 (8 A: 9 Vict. 
c. 20, X. 90 — llatlimi/ and Canal Traffic Act, 
1854 (17 A 18 Vict. e. 31), x. 2.] — If theie is any 
breach of the provisions of the Railways Clauses 
Acts known as undue preference, then the 
scheme of the Acts is that persons who are 
affected by them are entitled to go, not to the 
High Court of Chancery, because that court has 
no jurisdiction m the matter, but to the Rail- 
way and Canal Commissioner.s, to lay the facts 
before them, and to insist that the provisions of 
the Acts of Rarlianient shall be complied with 
which provide for equal treatment of all cus- 
tomers, There is nothing ultra vlrcx in a breach 
of those provisions which enables a shareholder 
to come and ask the Court for relief against Ins 
company and the customers of his company 
based upon that bieach 

Anderson v. Midland Ry. Co., [1902] 1 Cli. 

[369 , 71 L. J Ch. 89 ; 50 W. R. 40 ; 85 L. T. 

408 ; 18 T. L. R. .5 -Buckley, J. 

(ill.) Passenger Fares. 

65. Conditions on Tiehet — TicTiet for Sleeping- 
Car on Jtaihoay — Car not arailahle for i\liole 


Journey — Claim for Iteturn of Fare — Condition 
not Brought to Passengers' jVofiee ] — Where con- 
ditions are printed on a ticket, there is no 
essential distinction between the front and the 
back of the ticket . wherever they are printed, 
it IS a question of fact whether the passenger 
had notice of them 

S. took a sleeping-car ticket in addition to has 
ordinary ticket, but the car was unable to run 
the whole journey, and an ordinary carriage was 
substituted . he thereupon sued for a return of 
the .supplementary i are for the whole lonrney, 
the railway companj^ offering to lefund only the 
proportion corresponding to the portion of the 
journey on which he did not. use the car. They 
lelied on a condition printed amongst adver- 
tisements on tlie face of the ticket. 

The County Court judge found that the com- 
pany had not done what was loasonably suf- 
ficient to give S. notice of the condition, and 
gave judgment tor him. 

Held — that the evidence justified the finding 
of fact. 

Quaere (if the point had been taken), whether 
there had been such a failure of consiileration a.s 
to entitle the plaintiff to recover the full fare. 

Stephen r. International Sleepind Car 
[Co., (1903) 19 T. L. B. 621— Div. Ct. 

66 . Inxpertor of Weights and Measures — 
Police ComtaUe acting as Inspector —Might of 
Poheeman to Cheap Tiehet while Travelling as 
Inspevtor — Cheap Trains Act, 1883 (46 & 47 
Vict. e. 34), s. 6.] — A police constable who is an 
insjiector of weights and measures, is nut 
entitled to a jiassenger ticket from a railway 
company at a reduced rate under sect. 6 of the 
Cheap Trains Act, 1883, when he is travelling 
on his duties as inspector of weights and 
measures, as the Act does not extend to such 
inspectors. 

Spenoer r. Lancashire and Yorkshire 

[Ry. Co., [1898] 1 Q. B. 643 ; 62 J. P. 296 : 

67 L. J. Q. B. 465 ; 78 L. T. 323 ; 14 T. L R. 

292 ; 46 W. R. 443— Div. Ct. 

67. Siihseriptiou 'Jiehets— Measomhle Con- 
ditions — Carrying Merchandise as Personal 
Luggage.']— L railway company issued monthly 
subAription tickets on {inter alia) the following 
conditions no subscriber to carry free of charge 
any merchandise or articles of any kind for hire 
or profit, or for the use of any person or persons 
other than the subscriber ; the company to be 
entitled to refuse renewal of ticket to any sub- 
scriber not abiding by the conditions. 

Held — that such conditions were fair and 
reasonable. 

Morrison /. Belfast and County Down 

[By., (1906) 12 Ry. Cas. 99 — Ry, and Canal 

Com, 

68 . Passenger — Travelling Beyond, Station 
to which Tiehet is 2'ahcn — Payment of Fare — 
"■Through" Jlcir.]— The defendant, intending 
to ti'avel from Huddersfield to Manchester on 
the plaintiffs’ railway, took a ticket to Staly- 
bndge, an intermediate station The fare from 
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Huddersfield to Manchester was 2^. 3<Z., and to 
Staly bridge Is Qd.\ and the fare from Staly- 
bridge to Manchester was Id At Stalybndge 
the defendant gave up his ticket to a collector, 
and tendered him Id., the fare from Stalybndge 
to Manchester. The collector refused it and 
demanded ^d., being the difference between the 
fare which the defendant had paid, and the fare 
from Huddersfield to Manchester. The defen- 
dant refused to pay this sum, and travelled on 
to Manchester in the same tram. By the regu- 
lations printed in the plaintiffs’ time-tables, a 
passenger using a ticket for any other station 
than that for which it was available would have 
to pay the difference between the sum actually 
paid, and the fare between the stations from 
and to which the passenger travelled ; the 
passengers could not re-book at an intermediate 
station by the same train. In an action to 
recover 9 if, ; — 

Held — that the plaintiffs were entitled to 
recover that sum, 

London and Nobth-Wbstebn Et. Co. v. 
[Hincholifpb, [1903] 2 K. B. 32 ; 72 L. J 
K. B. 530 ; 87 J. P. 205 ; 51 W. E. 656 ; 88 
L. T. 800 , 19 T. L. E. 430— Div. Ot. 

69 Third Class — Additional Charge for Seats \ 
hi Reserved Carnages — Fare exceeding Id. a 
mile — Railway Passenger Duty Act, 1842 (5 & 6 
Yict. 0 .. 79), s 2, Schedule- Chea]) Trains Act, 
1883 (46 & 47 Vict. o. 34), s. 2, suh-s. 1.] —Where a 
railway who had abolished second-class carnages 
and fares on their railway made an additional 
charge for reserved accommodation in their 
third-class carriages, it was held that this extra 
payment was apart of a “fare” within sect. 8 
of the Cheap Trains Act, 1883, and was liable to 
duty as such under the Eailway Passengei Duty 
Act, 1842, s. 2, and schedule, where the total 
sum paid for the accommodation in the third- 
class reserved carriages exceeded a penny a 
mile. 

Attoeney-General V Fdenbss Eailway, 
[1899] 2 Q. B. 267 ; 68 L. J. Q. B. 623 ; 63 
J. P. 326 ; 80 L. T. 710, 15 T. L. E. 289— 

Div. Ct 

(iv.) Mails, 

70. Conveyance of Mails — Remuneration — 
Principles of Assessment — -For the carriage of 
mails by the railway company’s regular trains 
the payment by the Postmaster-General should 
be that which the company could charge to 
ordmaiy traders for similar services, subject to 
such considerations as between two traders 
would justify a discrimination in favour of one 
over the other. 

The carriage of mails by trains which the 
company would not run for their own purposes 
at all must be treated differently 
As regards trams run of which the times are 
merely altered to suit the convenience of the 
Post Office, some substantial allowance is due. 

Watereoed, Limerick, and Western Ey. 
[Co AND THE Postmaster-General, 
(1901) 17 T. L. E. 78— Ey. and Canal Com. 


71. Convey unce of Mails — Reusonalle Re- 
muneration — Charges for Travelling Sorters — 

Use of Premises —Railwa ys ( Conveyance of Mails') 
Act, 1838 (1 & 2 Vict. e. 98) — Conveyance of 
Mails Act, 1893 (56 & 57 Vict. o. 38), s. 1.] — 

In calculating a reasonable remuneration to a 
railway company for the conveyance of mails, 
their ordinary scale of rates for parcels should be 
applied, less deductions in respect of certain 
differences between mails and ordinary parcels, 
e (/., 25 per cent, in respect of terminal services 
not rendered by the company in the case of 
mails, and 10 per cent, in respect of the regular 
volume of traffic, Ac. 

The company should be paid for the con- 
veyance of travelling sorters and other post • 
office servants at season ticket rates ; and should 
also receive payment in respect of the use of 
their premises by the post office staff, and any 
assistance rendered by their own servants in the 
transfer of mails. 

Great Western Ey. Co. v. Postmastee- 
[Gbneral [1906] 12 Ey. Cas. 11— Ey. and 

Canal Com. 

(v.) Duty towards Passengers. 

And see Heglioence. 

72. Conditions on Tiehets — '•’■Passengers' Own 
Risk" — Notice of Conditions on Ticket.) — The 
plaintiff was a passenger on one of the defen- 
dants’ steamers for an evening cruise. The 
passengers took their tickets when on board, and 
on the face of the ticzets were the woids “at 
passenger’s own risk,” and iheie were also con- 
ditions on the back The plaintiff’s hand was 
injured on boai’d owing to the negligence of the 
defendants’ servants, and, in an action in the 
county court to recover damages, the judge 
found that the plaintiff did not observe or read 
any notice upon the ticket, and that no reason- 
ably sufficient notice was given to him that the 
ticket contained conditions. He accordingly 
gave judgment for the plaintiff. 

Held — that the county court judge had put 
the proper questions to himself, that thei e was 
evidence to support his findings, and that there- 
fore judgment was properly entered for the 
plaintiff. 

Hooper v. Ferness Ey. Co , (1907) 23 T. L. E. 

[461- Div. Ct. 

73. Drunken Man Causing Injuries to 
Passenger — Lialility of Railway Company .) — 
A drunken man, with a ticket, was admitted to 
a platform of the defendants’ station, passing 
the ticket-checker at the barrier. He had been 
seen outside, obviously drunk, but there was no 
evidence that there was anything m his conduct 
to attract the ticket-checker’s attention. He 
attempted to enter a first-class carriage when 
the station-master ordered a porter to keep him 
back. Whilst the porter was leading him aloilg 
the platform he suddenly swmng his arm and 
broke the window of the carriage in which the 
plaintiff was sitting The plaintiff being injured 
by broken glass sued the defendants for damages 
for negligence and want of care, and at the 
trial there was a verdict and judgment for him. 
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Held (Walker, L J., dissenting)— that there 
must be a new trial, as the case was left to the 
jury on the erroneous assumption that i£ the 
drunken man was “ obviously drunk,” either 
the neglect to notice that condition or the 
admission of him in that condition as a passen- 
ger, rendered the defendants absolutely respon- 
sible for all that he did. 

Aodeeley t. Geeat Noethern Ry., [1906] 
[2 Ir. R. S78— C. A. 

Y4. 0 rei'crowded Platform ia Pa ilirai/ Station 
• — Injury Pup to Ovprcrowdiny — Itryulatioa oj 
Crowd.'] —It is a good cause of action to allege 
that a railway company knowingly, and without 
taking any steps to prevent it, permitted a greater 
crowd of intending passengers to congregate in 
a station iban its platform could accommodate, 
and had failed to provide a sufficient staff of 
servants to cope with the crowd, and that in 
consequence, by the pressure of the crowd, the 
pursuer had been carried along and hurled from 
the platform on to the railroad and injured. 

Fraser v. Caledonian Ry., (1903) 6 F. Ii ; 

[40 H. L. R. 43— Ct. of Sess. 

75, Railway Companies not Camnion Carriert, 
of Passengers — Endence of Xeglect of Piie Carp 
— Eray^losivcs hrovght bito Carriage ly Fellow 
Passengers — Signs of Real Nature of Parrels — 
Onus Rrobandi.] — Railway companies are obliged 
to use proper care and skill in the carrying of 
passengers. They are not carriers of passengers 
in the sense of being common carriers. There 
must be reasonable evidence of a neglect on the 
part of railway companies to render them liable 
to passengers 

The plaintiff sued the defendant company for 
the death of his son, who was killed by an 
explosion in a railway carriage. The explosion 
was caused by the bringing into the carnage of 
a quantity of fireworks. The carriage was one 
in which smoking was permitted ; and a small 
charcoal stand was there for the accommodation 
of the smokers. The two persons responsible foi 
bringing in the combustibles— fireworks — them- 
selves became the victims of the explosion. The 
action was brought against the railway company 
upon the allegation that they were guilty of 
negligence in permitting the explosives to be 
brought into the carriage. 

Held — that as there was no proof that the 
parcels carried by the two passengers exhibited 
such signs of their real nature as ought to have 
called the attention of the railway servants to 
them, and thus prevented such dangerous goods 
being carried, judgment must be entered for the 
railway company. 

Collett V. London and North Western Ry. Co. 
((1851) 16 Q. B. 984 , 20 L. J. Q. B. 4li ; 15 
Jur. (o.s.) 1053) explained. 

East Indian Ry v. Kalidas Mdkeejbe, 

[[1901] A. C. 396 ; 70 L. J. P. 0. 63 ; 84 L. T, 
210 ; 17 T. L. R. 284— B. 0. 

76, Right of Passenger to Breah Journey.] — In 
the absence of special terms a railway ticket 


from one station to another docs not entitle a 
pas.senger to break hi.s journey at an intermediato 
station, and finish it by a later train 

Ashton r. Lancashire and Yorkshire Ry. 

[Co., [1904] 2 K. B. 313 ; 73 L. J. K. B. 701 , 
62 W. R. 666 ; 20 T. L. R. 482— Div. Ct. 

77. Station — Edut for Passrngers— Protection 
from Sparl's from Enyrnes — Puty of Ttaihoay 

Company.] — The planitifl was a pasiseiiger by 
the defendants’ railway from Liverpool to 
Huy ton. The train arrived at the platform on 
the north side of Hnyton .station. This plaiform 
did not abut upon a public road. There were 
two means of exit from the platform. One was by 
means of subw.ays under the line to tlic opposite 
platform and then out of the station, and if tlic 
passenger wisheil to go to a place on the north 
side of the railway he would go along a road 
belonging to the railway cotii|)aiiy which led 
under the lino to a ])ublic road on the north side 
of the railway. Tlie other exit from the north 
platform was by a riariow path belonging to the 
railway company, which led from the slope at. 
the end of the platform where the engines 
stopped, and ran close to the line for about 160 
feet, when it connected with the public road 
above mentioned. At the entrance to this path 
there was a gate over which the word.s “ Way out ” 
were posted, and where a ticket collector stood 
to collect passengeiis’ tickets. The plaintiff left 
the platform by thi.s latter path, and when he 
had gone a short way along it, a spark from the 
engine of the train by which he had conic struck 
him in the eye as it was starting from the station, 
and injured him. The path was not screened 
from the line, and a petition had previously been 
presented to the company^ pointing out the 
danger from sparks, and asking that it should be 
protected by a covering, but the company refused. 
There was evidence that engines in starting fi om 
the station were liable to emit sparks. There 
was no evidence of negligence on the part of the 
company in the construction or working of the 
engine. The plaintiff brought an action for 
damages, alleging that the company were 
negligent in not protecting the path by a screen, 
and the jury found a verdict for the plaintiff. 

Held — that as the defendants had provided a 
means of exit by this path upon their own land, 
and as they knew of the danger to passengers 
using this exit from sparks, there was evidence 
of negligence on their jiart m not providing a 
screen to the path, which could have been done 
at a small expense, and the jury were entitled to 
find a verdict for the plaintiff. 

Atherton v. London and North Western 

[Ry. Co., 93 L. T. 464 ; 21 T. L. R. 671—0. A. 

78. Unpnnctuality of 'Pruins — Pelay caused ly 
Company's Negligence — Non-liability — Ttokeis 
— Cond it mis. ]~T\'ierQ is no limit to the condi- 
tions that may be imposed with reference to 
passenger traffic by railways. 

The plaintiff took a workman’s ticket and 
travelled by a workman’s train. In consequence 
of the lateness of the tram he lost his day’s work. 
The plaintiff brought an action to recover the 
amount of his day’s wage. The defendants relied 
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OB the following condition contained in their time- 
tables, to which the plaintifPs ticket referred 
“ The hours or times stated in. the company's 
time-book, tables, bills, and notices are appointed 
as those at which it is intended, so far as circum- 
stances will permit, the passenger trains should 
arrive at and depart fi’om the several stations, 
but their departure or arrival at the times stated, 
or the arrival of any tram passing over any 
portion of the company’s lines in time for any 
nominally corresponding train or any other 
poi tion of their lines is not guaranteed : nor 
will the company under any ciicumstances be 
held responsible for delay or detention, however 
occasioned, di any consequences arising there- 
from. The right to stop the trains at any 
station on the lines, although not marked as a 
stopping station, IS reseived.” 

Held — that the plaintiff could not recover, 
notwithstanding that the delay was caused by 
the negligence of the defendants. 

Duckworth v Lancashire and Yorkshire 

[Ry. Co , (1901) 6.5 ,T P. 617 . 49 W. R. 541 ; 

84 L. T. 774 ; 17 T. L.R 464~Div. Ct. 

79 . Unjnnict unlit 1 / of Ira ins— Loss Covered hy 
Condition Belie chig front Liability.'] — The train 
in which the plaintiff and his musical touring 
company were travelling arrived at Warrington, 
and there weie only live minutes in which to 
uncouple the special carriage fiom the train m 
which they w'ere travelling and shunt it fiom 
the high-level to the lovi -level station in order to 
attach it to the Buxton train Apparently there 
was no time to perform that operation The 
consequence was that the plaintiff and his com- 
pany were delayed, and did not reach Buxton in 
time to catch a tram from there on the Midland 
Railway to Miller’s Dale, so as to enable them 
to hold their performance that night. The 
plaintiff thereupon sued the defendants to 
recover damages, and the defendants, by a con- 
dition in their time tables, said that they would 
not undertake that the trains would airive at 
the times stated in their time tables, nor would 
they be accountable for any loss or inconvenience 
or injury arising from delays or detention. There 
was no evidence of negligence, eithei in the late | 
ai rival of the tram at Warrington or in not 
shunting the carnage. 

Held — that, although the plaintiff’s loss was 
caused by the delay in arriving at Warrington, 
and the consequent detention there, it was 
covered by the condition. 

Driver r. London and North Western 

(Ry. Co., (1900) 16 T. L. R. 293— C. A. 

(vi ) Trespass on Railway 

80 Station Approach — Wilful Trespass — 
Railway Regulation Act 1840 (3 & 4 Vict. o. 97), 
s, 16.]— The respondent, a cabdnver, drove his 
cab up the approach road, in front of the booking- 
office of the appellants’ station at Dorking and 
refused to quit the same on being requested so to 
do by a properly qualified official of the company, 


saying that he had as much right to be there as 
anyone else. An information was laid against 
the respondent for wilful trespass within the 
Railway Regulation Act, 1840, s. 16. 

Held — that, as no bond fide question of right 
was raised, the justices had jurisdiction to hear 
the information. 

Foulqer v Steadman ((1872) L. R. 8 Q. B. 65 ; 
42 L. J. M. C. 3 , 26 L. T (N.s ) 395) followed. 

London, Brighton, and South Coast Ry. 

[Co. u, Paibbrothbr, (1900) 16 T L. R. 

166— Div. Ct. 

81 Station — Trespass — Remoial of Tres- 
gmsser .] — A cabman, or any other person, but 
especially a cabman with a carriage and horse, 
must obey the orders of a lailway company’s 
authorised servants as to leaving the station, 
and when he is ordered to leave it he must 
leave it, and if he refuses and persists may be 
turned out. 

Wood i North British Ry. Co., (1900) 2 F. 1. 

82 . Trespass on Line — Claim of Right of Way 
— Regulation of Railways Act, 1868 (31 & 32 
Yict. c 119), s. 23.] 

Held — that under a railway company's Act 
a man wffio after warning crossed the lino at a 
place not being a level ciossmg committed a 
“ trespass,” and that a magistrate could convict 
him thereof although he alleged that there had 
been a public right of way over the spot before 
the railway was constructed 

Caledonian Ry. Co. r. Walmsley, [1907] S. C. 

[1047— Ct. of bess 

(vii.) Locomotives. 

83 . Siiiohe — Locomotiie emitting Black Siiiohc 
— Eiidence — Railioay Clauses Consolidation Act. 
1845 (8 & 9 Vict, r. 20), s. 114 — Regulation of 
Railways Ad, 1868 (.31 & 32 Vict c 119), ,s. 
19 ]— The appellants were summoned for allow- 
ing certain locomotives to emit black smoke for 
more than three mmnics on various occasions. 
Evidence was given that the coal used was 
smoky coal, but no evidence was given that the 
locomotives were not constiucted on the principle 
of consuming their own smoke. 

Held — that the appellants were rightly con- 
victed under the Railway Clauses Consolidation 
Act, 1845, s. 114, as amended by the Regulation 
of Railways Act, 1868, s. 19. 

South Eastern and Chatham Ry. Co. v . 

[London County Council, (1901) 65 J. P. 

668 . 84 L. T. 632 ; 19 Cox, C. C. 721— Div. Ct. 

84 . Smoke — Black Smoke from Locomotiie — 
Consumption of its own Smoke "as far as prac- 
ticable '''' — Use of Bituminous Coal — Railways 
Clauses Consolidation Ad, 1845 (8 Vict. c. 20), 
s. 114 — Regulation of Railways Act, 1868 (31 & 
32 Vict, c. 119), .s. 19] — The respondents were 
summoned for using upon their railway a loco- 
motive steam engine using coal or similar fuel, 
emitting smot e, and not then constructed on the 
principle of consuming, and so as to consume. 
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its own smoke. The magistrate found that the 
engine was propei’ly constructed within the 
meaning of sect. Ill of the Railways Clauses 
Consolidation Act, 1845 ; that it did not fail to 
consume its own smoke so far as was practicable, 
^having regard to the coal which was used ; that 
the use of the coal that was used was not a 
default of the company within the meaning of 
sect. 19 of 31 &32 Viet. c. 119, such coal being a 
good hard steam coal, the normal coal for loco- 
motives in some distiicts ; that there was no 
other default , and that the smoke emitted by 
the said engine was of a darker colour, and 
slightly more in quantity than it would have 
been if Welsh coal had been used ; on these 
findings he dismissed the summons. 

Held — that on the facts as found by him the 
decision of the magistiate was right in law. 

London County Council v. Great Eastern 
[Ry. Co., [1906] 2 K. B. 312 ; 76 L. J. K. B. 
490 ; 70 J. P. 356 ; 54 W. R 637; 94 L. T. 
586 , 22 T. L. R. 613 ; 4 L. G. R 925 ; 21 Cox, 
C. C. 171—DiY. Ct 

(viii.) Iteeeicers. 

86. Cods — “ Other Pro 2 )e>' Outgoings ” Juris- 
fliotioii of Cmirt — Hallway Companies Act, 18()7 
(30 & 31 Vict. c. 127), s. 4 — Sttpreme Court of 
Judicature Act, 1890 (53 & 54 Vict. c, 44), s. 
6.] — Since the passing of the Judicature Act, 
1890, there can be no doubt that the Court has 
power to order the payment of costs of proceed- 
ings under a special Act, though the special Act 
contains no provision for this purpose. 

A railway company incurred cost in defending 
an action brought by a contractor for a laige 
sum. During the course of the proceedings a 
receiver and manager of the company was 
appointed, on the petition of a judgment creditor, 
and inquiries as to creditors were directed by the 
receivership order. Leave was given to the com- 
pany to continue to attend the proceedings 
commenced by the contractor. 

Held — that the costs incurred in resisting the 
contractor’s claim were not “ other proper out- 
goings ” within the meaning of sect. 4 of the 
Railway Companies Act, 1867, but that all such 
costs incurred since the receivership order ought 
to be treated as incurred in pursuance of the 
inquiries directed by that order, and ought to be 
paid in priority to any further payments to any 
creditors of the company who had benefited by 
the opposition to such claim. 

Order of Byrne, J. ((1899) 80 L. T. 648; 16 
T. L. R. 358) varied. 

In be Wrexham, Mold, and Connah’s Quay 
[Ry. Co., [1900] 1 Oh. 261 ; 69 L. J. Oh. 291 ; 

48 W. R. 311 ; 82 L. T. 33 ; 16 T. L. R. 169 

— 0. A 

87. Judgment IJeht JB reach of Contract — 
“ WorMn 'g JSoipenses ” — “ Other Proper Out- 
goings'^— Priority — Paihoug Companies Act, 
1867, (30 & 31 vict. e. 127), s. 4,]-— The reason 
of the passing of the Railway Companies Act, 


1867, was to enable a railway company, against 
which a creditor had obtained a judgment for 
his debt, to carry on its business as a going con- 
cern, notwithstanding the judgment, partly for 
the benefit of the public and partly for the 
benefit of creditors, who were thereby more 
likely to get paid than if the whole undertaking 
was broken up and sold. The object being to 
protect the rolling stock and plant of the com- 
pany from execution by the judgincnt creditor, 
and, further, to keep the undertaking alive, it 
was obviously necessary to ‘ provide for all 
expenses and outgoings which were absolutely 
essential for that purpose. 

The Act plainly intended that cxiiense.s, such 
as common sense would show to have been for 
the working of the railway and for the outgoings 
necessary to enable it to do its service to the 
public efficiently, should be paid in the first 
place, and all the surplus applied to payment of 
all the debts of the company, properly so called, 
accoiding to their respective rights and priorities, 
to be ascertained by the Court. 

A receiver and manager was appointed on 
September 8th, 1897, on a creditors’ petition, 
under sect 4 of the Railway Companies Act, 
1867. On December 1th, 1899, the applicants, 
having sustained damage to a ship loading goods 
at the company’s wharf owing to the defective 
state of the berth, recovered judgment against 
the company and the receiver for £63 17 a‘. 2d,, 
damages and costs. 

The applicants asked that the receiver and 
manager might be ordered to pay the same out 
of the assets of the company. 

Held — (1) that this was not a matter which 
arose from the neglect of the company to expend 
money m proper “ outgoings ” ; (2) that the case 
only led to a moral improbability and not to a 
physical impossibility ; (3) that the damages and 
costs were not “working expenses” or “other 
proper outgoings ” in respect of the undertaking 
within sect. 4 of the Railway Companies Act, 
1867. 

In re Eastern and Midlands Itij. Co. ((189U) 
46 Ch. D. 367 ; 63 L. T. 604—0. A ), In re 
Wrexham, Mold, and Connuli's Quay Rg. Co. 
([1900] 1 Ch. 261 ; 69 L. J. Oh. 291 ; 48 W. R. 
311 ; 82 L. T. 33 ; 16 T. L. R. 169—0. A , 
supra) and In re JYaoan and Eingseourt Ry. Co. 
((1886) 17 L. R. Ir. 398) followed. 

In be Wrexham, Mold, and Connah’s'Quay 

[Ry. Co , [1900] 2 Ch. 436 ; 69 L. J. Oh. 671 ; 

83 L. T. 49— Farwell, J. 

88 Judgment Creditors — Railway not open for 
Pullie Traffic — Jurisdiction to Appoint Receiver 
— Railway Companies Act, 1867 (30 & 31 Vict. c. 
127), s 4.] — A railway was far from completion. 
The contractor, who was to be paid partly lu 
cash and partly in shares, had a strong interest 
in the completion of the line. A judgment 
creditor had seized some rails which had been 
brought upon the railway company’s land, and 
which, under the agieement between the com- 
pany and the contractor, had become the 
property of the company A petition by judg- 
ment creditors was presented under sect. 4 of 
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the Railway Companies Act, 1867, asking for the 
appointment of a receiver of the undertaking of 
the railway company. 

Held — that (without saying there la juris- 
diction under sect. 4 to appoint a receiver, if the 
railway is not open, or about to he opened, for 
traffic) whether there is jurisdiction or not, it 
would not be right, or in accordance with the 
practice of the Court, to appoint a receiver who 
in all probability would not have any duties to 
perform for some considerable time, and perhaps 
none at all, if the lailway was never opened for 
tiaffic. 

In re Munuheder and Milford Iti/ Co. 
((1880) 14 Ch. D. 64.-) ; 40 L. J. Ch. 365 ; 42 
L. T. 714 — C A.) explained. 

Decision of Farwell, J, ((1901) 17 T. L. R. 
227) revel sed. 

In EE Knott End Railway, [1901] 2 Ch. 8 , 

[70 L. J. Ch. 463 ; 49 W. R. 469 ; 84 L T, 
433 ; 17 T. L R. 3.53— C. A. 

89 Set-off — UnUguidated Damages— Beoeuer 
— Ruihoay Companies Act, 1867 (30 & 31 Vict. 
c. 127), 5. 4— i?. 8 a, Ord. 19, r. 3 ]— By a 
statute the defendant company was to take over 
and work the line of the plaintiff company, and 
was bound to keep it in repair. A receiver was 
appointed under the Railway Companies Act, 
1867, of the defendant company. By a new 
agieement the defendant company was to 
deliver over their holding stock to the plaintiff 
company at a fair value 

The plaintiff company asked for a declaration 
that it was entitled to set off certain unliquidated 
damages from the defendant company or its 
receiver personally against a liquidated sum 
presently due to the receiver for the rolling 
stock. 

Held — that a set-off like this was not ithin 
the statutes of set-off ; that putting aside the 
Jaw of bankruptcy, which was not applicable 
here, and treating Ord. 19, r. 3, as having 
statutoiy effect, the case did not appear to be 
within the lule as the plaintiff company here 
was not a defendant ; and that the Court would 
not give a statutory purchaser a pretei ence over 
other creditors. 

Liskeaed and Looe E,y. Co. r. Liskeaed and 

[C'AEADON Ry. Co. AND EostEE, (1902) 18 
T. L R. 1 — Cozens-Hardy, J. 

90 . Beceiier Appointed at instance of Judg- 
ment Creditor — Moneg Reeeued fur Sale of 
Rolling Stock to another Comj)any — Rights of 
Dehenture-holders as against other Creditors — 
Railway Companies Act, 1867 (30 & 31 Yict. 
0 . 127), ss 4, 23.] — A j'udgmeiit creditor of the 
G. Railway Co was appointed receiver of its 
undertaking ; and subsequently by an agreement 
(confirmed by a private Act) the L. Railway 
Co. agreed to purchase all the rolling stock, &c , 
of the 0. Co , together with the right of using the 
lines and works of that company." 

Held— that upon the true construction of 
sects. 4, 23 of the Railway Companies Act, 1867, 


the purchase-money paid by the L, Co. must 
be applied first in payment of creditors having a 
charge upon the entire undertaking ; in other 
words, it must be divided rateably among the 
first debenture-holders. 

In EE Liskeaed and Caeadon Ry. Co., f 19031 

[2 Ch. 681 ; 72 L. J Ch 7o4 ; 89 L. T. 437 ; 

19 T. L. R. 653 — Eady, J. 

II. CANALS 

91 . R ranch Canal — Part of Brunch kept open 
for Traffic — Part closed — Ohllgation of Com- 
pany to re-open Rea sonahle 'Facilities" ~ 
Orand Junction Canal Acts, 1793 (33 (Ico. 3, 
c. Ixxx.), undlldi (34 Geo 3, c. xxiv )—Railwa y 
and Canal Traffic Aot, 1854 (17 &18 Vict c. 31)', 

2 ] — By their Act of 1793 the defendant com- 
pany were empowered to make a branch cut 
seven miles long merely as a feeder for water ; an 
Act of 1794 authorised them to widen and main- 
tain it as a navigable canal, but did not impose 
any duty to do so upon them. It was used for 
ninety years as a canal, but in 1893, owing to a 
drought, five miles of it were emptied in order to 
supply the main canal with water, and had never 
been refilled. Certain landowners now asked 
that the company should be ordered to i e-open 
the whole branch for boat traffic. It appealed 
that from 1883 to 1898 the traffic had very largely 
deci eased, owing to the construction of a new 
railway, and that a large sum of money would 
have to be spent on repairs if the canal was to be 
re-opened. 

HELD—that, as the Act of 1794 was only per- 
missive, the question was one of “reasonable 
facilities” ; that under the circumstances it 
would not be reasonable to ' order the whole 
blanch to be le-opeued, and that the company 
might abandon a part only. 

Rothschild and Othees i Geand Junction 

[Canal Co , (1904) 12 Ry. Cus 141 ; 91 L. T. 

386 , 20 T. L. R, 503— Ry. and Canal Com. 

92 . Bridge over Canal — To he specif ed height 
uhoie Tow-Path — Subsidence — Duty of Railway 
Company to raise Bridge to original Height — 
Rhymneg Rnthoay Act, 1882 (45 & 46' Vict 
c. cclx.), s 10.] — Tne defendants constructed a 
railway under a special Act, which provided that 
the railways and works thei cby authorised should 
not “when complied” intei fere with the water- 
way, locks or towing-path of the plaintiff com- 
pany, except by a bridge which “ shall have a 
clear height of eight feet fiom the present level 
of the towing-path to the undei side of the 
arch.” 

A subsidence of land took place near the 
bridge, which compelled the canal company to 
raise the tow-path in order to preserve the canal, 
and keep the water-way at the same level ; in 
consequence there was only two feet of headway 
left under the bridge. 

Held — that it was the duty of the railway 
company to maintain their bridge a clear eight 
feet ahove the waterway at its present (the 
statutory) level , and that such duty must be 
enforced as soon as the canal company bond fde 
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wished to resume ti’afiic on the caiisil, which was 
at the time out of us'u 

Decision of C. A. (It) T. L. E. 240) affirmed. 

Ehyjviney Ey. Co and Othebs i-. GlamorgAxN' 

[sHiKE Canal Navigation, (1904) 91 L. T. 

113 ; 20 T, L. E. 593— H. L. (E.). 

93. Voinpensdtloii, for Wafer — AhU ruction of 
Water Jrom, Etrer — Injury to Mill-owners — 
Action — {\ii)i]ie'nsatain ~\ — A .special Act autho- 
irsedthc const ruction of a canal to be supplied 
with water from a river, and empowered the 
l>roprictors to do anything “ which they shall 
tlnnk necessaiy or convenient for .... main- 
taining and using the said canal . . . . ” doing 
as little damage as m'ght be and making com- 
pensation. 

Another Act authorised the construction of 
a tidal basin and other works in connection with 
the canal, and extended to such works the powers 
conferred by the earlier Act 

The projuietois drew water through the canal 
from the river for the purpose of scouring out 
the tidal basin and its entrances 

Held — that they were acting within their 
powers in so doing, and that the remedy of mill- 
owners upon the river, ivliosc supply of water 
W'as interfered with, was by proceedings for 
compensation. 

llEDLBE AND OTHERS f. GREAT WESTERN Ey. 

[Co., (1907) 96 L. T. 98— H. L. (E.). 

93a ]\Ianeltester Sliiji Cana! — Contract — 
Eeinote.ness — Vncertamtij — Statutory Confirma- 
tion and Validation of Contract — “ First 
Eefusul” of Lands eii bloc — Interest in Land 
— Injunction ] — The plaintitfs were incorporated 
for the construction of a canal and ducks, and 
the defendants’ racecour.sc adjoined the canal. 
An agreement under seal dated March 7tli, 1893, 
was entered into between the two companies in 
order to settle certain di,sputes with reference to 
a variety of matters, and by clause 3 it was 
agreed that, “ If and whenever the lands and 
beieditament.s belonging to the racecourse com- 
pany, and now used as a racecourse, shall cease 
to be used as a racecourse, or should the afore- 
said lands and hereditaments be at any time 
] iroposed to be used for dock purposes, then and 
in either of such oases the racecourse company 
shall give the canal company the first refusal of 
the aforesaid lands and hereditaments en MocC 
This ap’eement w'os scheduled to the Manchester 
Ship Canal (Surplus Lands) Act, 1893, and was 
thereby “ confirmed and declared to be valid and 
binding upon the parties theieto.” 

On August 10th, 1899, the plaintiffs informed 
the defendants of their intention to apply to 
Parliament for power to acquiie the racecourse 
for dock purposes. During the negotiations that 
foBowed the defendants informed the plaintiffs 
that they had been approached by other persons 
desirous of purchasing the racecourse. 

On October 20th, 1899, the defendants con- 
ditionally offered the property to the canal com- 
pany for £360,000, and the canal company 
refused the offer. 


On December 22nd, 1899, the defendants 
agreed to sell the property to the Trafford I’aik 
Company for £280,000, subject to the rights of 
the plaintiffs under the .agreement of March 7th, 
1.893, and other conditions. 

Held — (1) that clause 3 only imported that, 
the racecouise company should, in cither of the 
prescribed events, make a fair and leasoiiable 
offer to sell the lands to the c.uial comiiany ; 
(2) that the price of £3.50,000 was one which 
the racecourse company did not really expect to 
get, and that the oft'er made on October 20th, 
1899, was not a fair and reasonable one, as the 
racecourse company had then determined to 
sell to the Traffoid Paik Comp.any for a less 
sum; (3) that the w'ords “ first refusal” in 
clause 3 imported that the price at which the 
racecourse company should give the canal 
companv the “ first refusal ” w'lis a jirice at 
which the racecourse company would offer tlic 
land to other would-be buyens in the event of 
the lefusal of the canal company to buy at that 
price, and that there was a clear infraction of 
the right of pre-emption given to the canal 
company liy clause 3 ; (4) th.at every clause of 
the agreement had statutory validity, and it 
W'as not void for remoteness or uncertainties ; 
(5) that the case ought to be floated on the 
basis of an action to restrain a breach of a con- 
tract threatened to be carried out in pursuance 
of a subsequent contract by the defendant with 
a third person having full knowledge of the first 
contract within the principle of Luiideij v. 
Wagner ((1852) ] D M. & G (iOl , 21 L. j! Ch. 
898 , 16 Jiir 871) ; and (6) that clause 3 did not 
create an interest in land. 

Appeal from Farwell, -J. ([19001 2 Ch. 352 ; 
69 L. J. Oh. 850 ; 83 L T. 274 ; 16 T. L. R. 429) 
dismissed with costs. 

Manchester Ship Canal Go. ?. Manchester 

[Eacecourse Co., [1901] 2 Ch. 37 ; 70 L. J. 

Ch. 468 ; 49 W. E. 418 : 84 L T. 436 , 17 
T. L. E. 410— C. A. 


94. Manchester Shij? Canal — Statutory Ohli- 
gation to Dredge — Minimum Depth of Water- 
Neglect to Dredge— Tolls jiaid under Protest — 
Manchester Ship Canal Acts, 1886 (48 & 49 Vict. 
c. clxxxviii.), .V 88 (14), and 1896 (59 & 69 Yiet. 
c. clxxxii.), .?. 43, Soiled.'] — Upon the true con- 
struction of the Manchester Ship Canal Acts, 
188.5 and 1896, and the Agreement of April 9th, 
1896, scheduled to the latter Act, the Canal 
Company are bound to provide a channel with 8 
feet of water at low water *• springs ” between 
Bank Quay and Howley Lock. If they fail to 
do so, and fail to remove any obstruction upon 
receipt of notice from the Borough Smweyor of 
Warrington, then manufacturcis at Warrington 
have certain rights of free navigation. Indivi- 
dual traders can m such a case maintain an 
action for damages, and also recover back tolls 
paid under protest during such time as they were 
entitled to free navigation. 

Grosspield & Sons, Ld., and Others r . 

[Manchester Ship Canal Co (1903), 19 
T. L. E 398— Byrne, J. 
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95 . Munclieater Ship Canal — Stututoiuj Ohli- 
liation to Dvedge — Xcgleet of— Bight of Iraders 
to Sue — Munehenter Ship Catml Acts., 1885 (48 & 
49 Vicfc. c, clxxxvm.), s. 88, suh-s. 14; and 1896 
(59 & 60 Vict. c. clsxxii.), s. ^'^—Seheduled 
Agreement.'] 

Held — that by virtue of sect 88, sub-sect. 14. 
of the Mancliester Ship Canal Act, 1885, as 
modified by an agreement of 1896, which was 
confirmed by and scheduled to the Manchester 
Ship Canal Act, 1896, traders at Warrington are 
entitled to sue the Canal Company for breach of 
their statutory obligation to dredge the bed and 
banks of the Mersey so that at all times there 
shall be a depth of 8 ft of water at low water of 
spring tides between certain specified limits. 

Croseield & Sors, Ld., and Others r. The 

[Manchester Ship Canal Co., (1906) 22 
T. L. II 192— C. A 

See also as to Right of Actions, Orosfield v. 
Manchester Ship Canal Co, [1905] A. G. 421 ; 74 
L. J. Ch. 637 , 69 J.P. 441 ; 93 L. T. 141 ; 21 
T. L R. 689— H. L (E.) ; and Arbitration, 
No. 39. 

96 Bight to take Water /roin Canal — 

Mamf ketones" — Electrio Generating Station 
— Construction of Statute,] — The statute under 
which a canal was made gave the right to take 
water from it to all persons and corporations 
(1) “who now possess any steam engines situated 
within 200 yards of the said canal and used for 
the purposes of any manufactories, or for any 
corn mills, iron woiks, collieries, or other works,” 
or (2) “ who now do or may hereafter possess any 
lantl lying within that distance . . . and who 
may be disposed to erect any fire or steam 
engines thereupon for carrying on the above 
manufactories or for the use of corn mills,” 

The plaintiffs claimed to take water to operate 
an electric generating station. 

Held — that they had no light to do so ; the 
woids “ the above manufactories ” meant manu- 
factories having engines at tlie date of the Act, 
and could not be extended to “ any such manu- 
factories as are mentioned above.” 

Semlle, also, a generating station could not be 
regarded as ejusdem generis with mannfactoiies 
indicated by an Act of 1835, which did not 
include under that head such woiks as corn miUs, 
iron works, Ac. 

Birmingham Corporation r. Birmingham 

[Canal Navigation, (1905) 21 T. L. R. 548 ; 

3 L G. R. 1287— Earwell, J. 

97 . '■'Waste Water'" — Wrongful Ahstraction 
— Injunction — Damiagesl] — The” respondent com- 
pany, the Manchester Ship Canal Company, 
brought an action against the appellant com- 
pany, the Rochdale Canal Company, claiming 
an injunction to restrain the defendants from 
abstracting or diverting water from the Roch- 
dale Canal ; or from permitting the same to be 
abstracted or diverted otherwise than for pur- 
poses and to the extent, and subject to the 
conditions allowed by the Ashton Canal Act, 


1792, the Rochdale Canal Act, 1794, or the Roch- 
dale Canal Act, 1 800 ; or from selling such water 
or permitting it to be sold, or from otherwise 
dealing with the suiplus or '■ waste water ” so as 
to prevent the same flowing or being discharged 
into the Bridgwater Canal. In 1885 the respon- 
dent company acquired the Bridgwater Canal. 

Held — that the Bridgwater Canal, whose 
right had been tiansferred to the respondent 
company, were entitled to have the water not 
used m the oidinary course of navigation by the 
appellant compsny ; that “ waste water ” in the 
statutes meant “aU water which would come 
down the canal and not be required for the pur- 
pose of navigation ” ; that it would be ultra 
vires for the appellant company to sell their 
“waste water” so as to prevent themselves from 
fulfilling their statutory duties or their statutory 
obligations : and that the respondent company 
were entitled to the injunction claimed, and an 
inquiry as to damages. 

Decision of 0 A. {suh nom. Manchester Ship 
Canal Co. v. Rochdale Canal Co (1899) 81 L. T. 
472) affirmed. 

Rochdale Canal Co. v. Manchester Ship 
[Canal Co., (1902) 85 L. T. 585— H. L (E ). 

Ill RAILWAY AND CANAL COMMIS- 
SIONERS. 

See also sub-heading Rates, supni 

98 . Appeal — Ko Appeal on Question of Fact — 
Siding provided by Irades— Rebate for Station 
or Termmal Services not Performed — Railway 
and Canal Traffio Act, 1894 (57 & 58 Viet. c. 54), 
s. 4 ] — No appeal lies to the Court of Appeal 
fiom the decision of a majoiity of the Railway 
and Canal Commissioners on a question of fact 

The plaintiffs claimed a rebate under sect. 4 of 
the Railway and Canal Traffic Act, 1894, in 
respect of rates charged for carriage and delivery 
of goods to and at their own sidings, on the 
ground that the rates included charges for 
station and terminal services not in fact per- 
formed. The company contended that they were 
not in fact charging for such services. 

Two of the Commissioners found as a fact that 
they were so charging; whilst one held (and 
another suggested) that a rebate could be ordered 
without proof that any definite amount of ter- 
minal was included in the late. 

Held — that the decision on the point of fact 
was final and conclusive. 

Vickers, Sons & Maxim, Ld. v. Midland 

[Ry. Co. AND Others, (1903) 87 L. T, 655 ; 

11 Ry. & Can. Gas 247—0. A. 

99 . Appeal— Question of Law — Competency.] 
— ^An appeal lies to a superior Court on a question 
of law from a decision of the Railway Commis- 
sioners when sitting in lieu of arbitrators under 
the provisions of sect. 8 of the Regulation of 
Railways Act, 1873 

Where it appears on the face of the judgments 
of the Commissioners that the order has been 
made because of a determination of a question 



219 


RAILWAYB AND CANALS. 


220 


Railway and Canal Commissioners — Coixtimieil, 

of law, an appeal is competent althongli the 
order itself discloses no question of law. 

North Eastern Ey. Co. r. North British 
[Ry. Co., (1897) 35 Kg. L. E. 282 — Ey. Com. 

100 . Arhitnitioii hcfoi'e — Award — Attemjd to 
li.e-ojjen .'] — ’Where in an arbitration before the 
Railway and Canal Commission an award has 
been made based upon the figures and evidence I 
laid before the Court, the question of the amount 
of the award cannot be le-ojiened on the ground 
that the evidence has been misunderstood , cer- 
tainly it will not bo permitted when the award 
only continues binding for three yeans. 

In re Great Western Ey, Go. v. Postmaster- 
[General, (1903) 19 T. L. R (>36— Ry. & 

Can. Com 

101. rencos hctioccu Mailwuy C'omjM?iie,<t 
— Statutory Afjreeoicnt for Arbitration — Named 
Arbitrator or Arbitrator appomted by Board of 
Tmde — Death of A'aiiied Arbitrator — Jurisdie- 
tion of Bailway and Canal Conimmsioners — 
Regulations of Railways Act, 1873 (36 & 37 
"Viet. c. 48), s. 8.] — A statutory agreement pro- 
vided that (lifEereuces between two railway com- 
panies as to its effect and construction should be 
refen'ed to H. , oi’, him failing, to an engineer to 
be appointed by the Board of Trade on the 
application of either party. H. having died ■ — 

Held — that the proviso to sect. 8 of the Regu- 
lation of Railways Act, 1873, applied, and that 
the Railway Commissioners could not compel a 
reference under that section, since an arbitrator 
had in a “ general or special Act been designated 
by his name ” 

Alexandra (Newport and South Wales) 
[ Docks and Ry. Co. r. Tapp Vale Ryl Go., 
[1907] 1 K. B. 356 ; 76 L. J. K. B. 303 ; 96 
L T. 380—0. A. 
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1. COUNTY BATE 

I, Appeal by Parish Council against Basis 

and Rate made thereon — Tune — IS ext Quarter 
Sessions after Cause oj Appeal has arisen — 
Betrospeetire Alteration of Basis — Coiuitij Bate 
Act, 1852 (16 &: 16 Vict. c. 81), 17, 22.]— A 

county rate basis was fixed m -July, 1901, In 
September, 1904, certain ratepayers gave notice 
ot appeal in respect of a poor rate a,ssessniont 
(on property within one ot the panslies in the 
county) and of three seveml poor rates levied 
thereon during a period of eighteen months. In 
October, 1904, a precept for a county rate con- 
tribution was served upon the guardians of the 
union in which the said parish was comprised 
In January, 1905, the appeal ot the ratepayers 
was allowed, and the re.sult was that there was 
a considerable decrease in the rateable value of 
the parish. On March 28th, 1905, the parish 
council became aware of the result of the appeal, 
and, on April 17th, served upon the comity 
council notice of their intention to appeal to the 
next quarter sessions, against the county rate 
basis and against the rate made on such basis in 
October, 1904. The appeal was heard at the 
June sessions, and the basis -was reduced to a 
figuic previously agreed upon, and so.ssioiis 
diiected that the reduction was to take effect 
for the })eriod covered by the latc made in 
October, 1004. As to the rate, it was held that 
the appeal was taken to the proper Court of 
quarter sessions, and the appeal was allowed. 

Held — that the appeal against the rate was 
not taken to “ the next quarter sessions after the 
cause of appeal had arisen,” and, further, that 
quarter sessions had no power to make a retro- 
spective alteration of the basis. 

West Riding County Council r. Middleton 

[Parish Council, [190G] 2 K, B. 157 ; 75 

L. J. K. B. 485 , 70 J. P. 326 , 94 L. T. 785 ; 

22 T. L R. 493 , 4 L. G. E. 624— Div. Cl . 

II. DRAINAGE BATE. 

2 Drainage Commissioners — Differential 
Baling of Property according to Supposed 
Benefit — Validity of Bate] — A drainage board, 
which had all the powers of commissioneivs of 
seweis, for the purpose of levying drainage rates 
divided the different rateable properties within 
their district into three classes arranged upon 
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Drainage ISid^Q—ContUmed. 

the principle of proportionate benefit received 
and danger avoided by the properties in each 
class, and levied a proportionate or differential 
rale in each class according to the supjiosed 
benefit received or danger avoided by the pro- 
perties of individual ratepayers in that class. 

Held — that the principle of classification and 
proportionate or differential rating according to 
the supposed amount of benefit received from 
the drainage works by individual propeities in 
the distiict, was wrong and contrary to law, and 
that an equal rate ought to be levied on all pro- 
perty in the district benefited by the works. 

Metropolitan Board of Works v. Vmixliall 
Bridge Co. (7 E. & B. 964) considered. 

Kniq-ht V. Langpoht Disteiot Deainage 
[Boaed, [1898] 1 Q. B. 588, 62 J P 246 , 
67 L. J. Q. B. 462 ; 78 L. T 260 ; 14 T. L R 
253 , 46 W. R. 392— Div. Ct. 


III. GENERAL DISTRICT RATE. 

And see Public Health, 18, 142, 143. 

(a) In General. 

3. “ Land covered xoith Water ” — B.eserioir — 
Assessment at one-fourth of the 'net Annual Value 
—JPuHic Health Act, 1876 (38 & 39 Vict c. 5.5), 
s. 211, sul-s. 1 (b) — Practice — Appeal — 
'•'‘Criminal Cause or Matter" — Justices — Order 
for Payment of General District Rates — Case 
stated hy Justices — Cml Debt — Judicature Act, 
1873 (36 & 37 Vict c 66), s Vl-Publie Health 
Act, 1875 (38 & 39 Yict c. 65), s. 256 — Summary 
Jurisdiction Act, 1879 (42 & 43 Vict o. 49), 6, 

35.] — The judgment of the Queen’s Bench Division 
upon a case stated by justices on summary pro- 
ceedings taken before them under sect 256 of 
Pubhc Health Act, 1875, for the recovery of 
general chstiict rates, is not a judgment in a 
criminal cause or matter within sect. 47 of the 
Judicature Act, 1873, inasmuch as such rates are, 
by sects. 6 and 35 of the Summary Jurisdiction 
Act, 1879, enforceable only as cml debts , and an 
appeal, therefore, lies to the Court of Appeal. 

Sea7n.an v. Burley ([1896] 2 Q B. 344 ; 65 
L. J. M. C. 208 , 60 J. P. 772 ; 46 W. R. 1 ; 75 
L. T. 91 — C. A.) distmgiusbed. 

A reservoir of a water company held— to be 
“ land covered with water ” within the meaning 
of sect. 211, sub-sect 1 (5), of the Pubhc Health 
Act, 1875, and therefore assessable to general 
district rates at one-fourth of its net annual 
value, 1 

Beg. V. Birminqham Waterworks Co. ((1861) 
1 B. & S. 84 ; 25 J. P. 308 ; 4 L. T. (n.s ) 244) 
approved. 

Decision of 0. A. ([1899] 1 Q. B. 273 ; 68 
L. J. Q. B. 207 ; 63 J. P. 100 ; 47 W. R. 177 ; 
80 L. T. 1 — 0. A.) confiimed. 

Hampton Deban Disteiot Council t\ South- 

[WAEK AND VAUXHALL WATEE CO., [1900] 

A. 0. 3 ; 69 L. J. Q. B. 72 ; 48 W. R. 209 ; 81 
L. T. 547 ; 16 T. L. R. 60— H. L. (E.). 


4. Improvement Aet — lAinit of Bate — Aboli- 
tion of Maxima — Extension of Area — Public 
Health Act, 1875 (38 & 39 Yict c 65), ss 207, 
216.] — By the County of Devon (Crediton) Con- 
firmation Order, 1894, which was made by the 
Local Government Boaid on October 20th, 
1894, under the provisions of sect. 36 of the Local 
Government Act, 1894, and sect. 67 of the Local 
Government Act, 1888, the urban district of 
Ciediton was extended by the addition thereto 
of the part of the parish of Crediton which had 
theretofore formed part of the rural district of 
Crediton, and what was, therefore, without and 
beyond the limits of the Crediton Improvement 
Act, 1836 

Upon September 22nd, 1896, the Crediton 
District Council made a rate headed *■ The 
Crediton Improvement Rate for the year ending 
Midsummer, 1897.” The rate exceeded the 
amount in the £ limited by the Improvement 
Act, 1836. 

Held — that by the conjoint operation of sects. 
207 and 216 of the Public Health Act, 1875, the 
maxima of rates under the Act of 1836 were 
abolished, and since that year no limit upon the 
amount of the Crediton Improvement Rate had 
existed, and that the order of October 20th, 
1894, carried to the added area all the powers 
and Jurisdiction the improvement commissioners 
then exercised over their limits before they were 
extended, and therefore the rate was a good rate 
and was rightly headed. 

Hill v. Ceediton Ueban Disteiot Council, 
[(1899) 80 L. T. 861— C. A. 

6. “ Other Charges at present collected there- 
with ” — Exemption in Scheme of — Extent of 
Exemption — Rate for Education — Education 
Act, 1902 (2 Edw. 7, c. 42), s. 18.]— A municipal 
borough was created by charter in 1894, subject 
as regards certain matters to a scheme settled by 
a committee of the Privy Council, puisuant to 
the Municipal Corporations Act, 1882. By this 
scheme it was provided that a harbour included 
in the area of the borough should “ not in future 
pay to the borough or be assessed for any rates or 
charges . . . at a higher rate of assessment in the 
pound than at present, that is to say threepence 
in the pound per annum (exclusive of the rate 
for the relief of the poor and the other charges at 
piesent collected with the poor rate within the 
uiban district),” so long as the said harbour 
should, out of its own revenues, pay as at present 
for its own lighting, cleansing, and repairing of 
public roads, ways, and places in the said harbour. 

Tlie district containing the harbour had 
hitheito contributed towards school attendance 
committee expenses. 

In 1903 the harbour was assessed at three- 
pence in the pound apart from any rate for 
education. 

Held — that the harbour was not exempted 
from assessment to the rate for the expenses of 
education under sect. 18 of the Education Act, 
1902. 

Whitehaven Haeboue Commissionees v. 

[Whitehaven Union Assessment Com- 
mittee, (1906) 70 J. P. 89 ; 94 L. T. 604 ; 4 
L G. R 128— Div. Ct. 
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6. Puhlu'ditoii — Rate (jood ttj>ou the Face of it 
— Objection on a Summons foe a Distress Warrant 
— Derby Improiement Act^ 1901, .v. 180.] — 
Siib-sect. (1) of sect. 180 of the Derby Improve- 
ment Act, 1901, enacts that certain rates shall 
bo “ made, assessed, and levied by the oveiseezs 
in the same manner and nnder the same pro- 
\ isions (including the provisions as to . . . and 
appeals) as in the case of the poor rate." 
Sub-sect. (2) enacts that in such case “ the over- 
seers shall recover and enforce the poor rate in 
the same maimer as the general district rate is 
recoverable and enforceable under the Public 
Health Act, IHTf)." 

Held — that sub-sect (1) placed the rates in 
question on the same footing as the pout rate, 
and subjected them to the same liabilities. 
Sub-sect. (2) otdy provided for obtaining payment 
of a valid rate by a particular mode of procedure. 
Publication of such a rate was therefore neces- 
sary, as 111 the case of the poor rate, pursuant to 
sect. 1 of 17 Geo. 2, c 3, and an objection on the 
ground of want of publication might be taken on 
a summons for a distress warrant, although the 
rate was good upon the face of it. 

Beeson r. Derby Overseers, (1903) 07 J. P. 

[282 ; 89 L. T. 47 ; 1 L. G. R. 624— 

Div. Ot. 


7. Rate leviable by Instalments — Payment of 
Two Instalments — Subsequent Amendment of 
Valuation list — Reduetion in Rateable Value — 
Riylit of Ratepayer to deduct from Third Instal- 
ment Amount oierpaid — Hastings Improvement 
Act, 1885 (48 & 49 Viet. c. exevi.), ss. 75, 330 — 
Watenoorhs GZaw.9csAcf,1847(10&ll Vict.c.lT), 
ss. 68, 70.] — The respondents were summoned 
for non-payment of the balance of the third 
instalment of general district and water rates 
and special rates in the nature of general district 
rates leviable by sect. 75 of the Hastings Cor- 
poration xVet, 1885, which jirovides that the cor- 
poration may levy any rate by any number of 
nistalmcnts, and that all the powcis of the cor- 
poration for rccoveiiiig any such rate shall apply 
to each instalment thereof, as if the same weie a 
separate late. After the payment of the first 
and second instalments the valuation list was, 
on notice of objection by the respondents, 
amended by reducing both the gross estimalcil 
rental and the rateable value, and the lates weie 
altered accordingly. When a demand was made 
upon the respondents for payment of the amount 
claimed to be payable in respect of the third 
instalment and calculated upon the reduced 
rateable value, the respondents claimed to be 
entitled to derluct from the third mstalnient the 
difference between the sums paid by the respon- 
dents in respect of the first arid second instal- 
ments and the sums which would have been 
payable in respect of the first and second instal- 
ments if they had been calculated upon the 
leduced rateable value. 

Held — that the four instalments were not 
four separate rates, hut four instalments of one 


rate, and that the respondents were entitled to 
make the deduction claimed. 

Hastings Corporation r. Queen’s Hotel 

[Co , Ld., (im) 71 J. P. .369 : 97 L. T 310 , 
5 L. G. R. 11.58— Div. Ct. 

8. Reduction of Valuation — Issue of Summons 
within Siw Months from Time Rate niade — 
Summary Jurisdiction Act, 1848 (11 & 12 Vict. 
e. 43), s, 11 — Public Health Act, 1875 (38 & 39 
Vict. G. 65), ss, 221, 256.] — Where, on appeal 
against an assessment for the poor rate, the rate- 
able value of premises is reduced, and the amount 
of the general district rate is m consequence 
altered so as to agree with such reduced valuation, 
a summons may be issued to enforce a demand 
made for the payment of arrears of the amended 
district rate if the demand for such amended 
rate has been made within six months of the issue 
of the summons. 

The right to demand the reduced amount of 
the amended rate comes into operation for the 
first time when the amended rate is made m 
accordance with the reduced valuation, and the 
fact that a demand for the pcTyment of arrears of 
the district late on the higher valuation had been 
made more than six months previous to the issue 
of the summons does not cause the claim in 
respect of which the summons was issued to he 
barred by virtue of sect. 11 of the Summary 
Jurisdiction Act, 1848. 

Keeton v. Sheffield Coal Co,, [1901] 2 

[K. B. 26 ; 70 L. J. K. B. 374 ; 66 J. P. 341 ; 

49 W. R. 349 ; 84 L. T. 387— Div. Ct. 

(b) Exemption, 

9. '■'■Building used exclusively or mainly for 
the Purposes of a Voluntary School " — “ Day 
School" — Voluntary Schools Act, 1897 (60 & 01 
Vict, c. 5), ss. 3, 4.] — By sect 3 of the Voluntary 
Schools Act, 1897, “ No person shall he assessed 
or rated to or for any local rate in respect of any 
land, or buildings, used exclusively or mainly 
for the purposes of the schoolrooms offices, or 
playground of a voluntary school"; and by 
sect 1 “voluntary scliool ” means “a public 
elemeiitniy (l.i school not piuudcd by a school 
bouul. ’ 

'I’he Rojal Victoiia Patriotic Asylum is an 
instiiuinm toi the maintenance and education 
of the claugliLeis ot soldieis, sailors, and marines. 

Held — that although “day school” is pro- 
bably used 111 opposition to “ evening school,” 
not to “ boarding school,” yet the asylum was 
not exempt from payment of rates, for it could 
not be said to be “ mainly” used as a voluntary 
school within the meaning of sect. 3 
Royal Commissioners of the Patriotic 

[Fund v. Mayor of Wandsworth, (1903) 

67 J. P 311 , 88 L. T« 865 ; 19 T. L. R. 517 ; 

1 L. G. R. 711— Div. Ct. 

10. Light Railway — “ Land used only as a 
Baihoay" — ''Railway co'nstructed undei' the 
Powers of an Act of Parliament" — Light Rail- 
ways Act, 1896 (59 & GO Vict. c. 48), s 12 — 
Publii Health Act, 1875 (38 & 30 Yict. r, 5.5), 
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211 (1) (b).] — The owners of a light railway, 
constructed under an order made under the 
Light Eailways Act, 1896, and laid in the public 
streets, had, by the terms of the order, the ex- 
clusive use of the railway for carriages with 
flange wheels, without prejudice to the right of 
passage by the public over the highway with 
other carriages. Physically the light railway 
resembled a tramway. 

_ Held — that by virtue of the Act of 1896 the 
light railway was a railway to which sect. 211 
(1) (b) of the Public Health Act, 1875, applied, 
and that the owners thereof were occupiers of 
laud used only as a railway const lucted under the 
powers of an Act of Pailiaraent for public con- 
veyance within the section, and were, therefore, 
assessable to the general district rate in respect 
of the railway at one-fourth part only of its 
annual value. 

Decision of Div. Ct. ([1906] 2 K. P. 140 ; 75 
L J K. B. 388 , 70 J. P 275 ; 54 W. E. 495 , 
94 L. T. 543 , 22 T. L E. 454 , 4 L. G. E. 607) 
affirmed. 

Wakefield and District Ey, Co t. Wake- 

[field Corporation, [1907] 2 K. B. 256 ; 76 

L. J. K. B. 634 ; 71 J. P. 254 ; 96 L T 622 ; 

23 T. L. E. 404 ; 5 L. G. E. 595— C. A. 

11 . Limit of Amount and jmrtial Exemption 
T)]j Proviso %n a Section of a Local Act — Limit 
removed hy Public Act — Exemption unaffectedf 
— By a proviso in a section of a local Act an 
exemption from three-fourths of the rating was 
conferred upon the defendants in respect of a 
certain sum below the limit which the Act fixed. 
By sect. 227 of the Public Health Act, 1875, the 
limit was taken away. 

Held — that the proviso was an enactment 
operating as a protection to the defendants, and 
that it was not taken away. 

Bingley Urban District Council r. Mid- 

[land Ey. Co , (1899) 80 L T 725 — Div. Ct. 

12 . Partial Exemption — Land used as a Rail- 
loay for Public Conieyance — Lines, Sidings, and 
Sheds — Liverpool Corporation Act, 1893 (56 &67 
Viet. 0 . clxxxi.), s 36 (ii.).] — By the Liverpool 
Corporation Act, 1893, s 36, it was provided that 
“ land used as a railway under the provisions of 
any Act of Parliament for pubhc conveyance ” 
should not be rated to the general district rate 
m any greater proportion than one-fourth of the 
net annual value 

The respondents were the owners and occupiers 
of a ceitain goods station and premises, consisting 
of a number of railway lines, sidings, and sheds, 
which were connected with the main line of the 
respondents, permission having been given to 
the respondents to use the dock railway, and lay 
a tramway across the street. All the lines of 
rails on the premises in question were used for 
the conveyance of any goods which the pubhc 
sent by rail to or from the premises in question. 

Held — that the respondents were not entitled 
to the partial exemption in sect. 36 of the Liver- 
pool Corpotation Act, 1893, as the premises in 

E.D. — VOL. ITT. 


question were not in fact “ land used as a rail 
way,” and, fuithei*, that they did not constitute 
“ a railway made under the powers of an Act of 
Parliament for public conveyance.” 

Judgment of Q. B D. ([1899] 2 Q. B. 197 ; 68 
L. J Q. B. 883, 63 J P. 661 ; 80 L. T. 803 ; 15 
T. L. E. 409) reversed. 

Williams v. London and North Western 

[Eailway, [1900] 1 Q. B. 760 , 69 L. J Q. B. 

531 ; 82 L. T. 287; 16 T. L. E. 292— C. A. 

13. Total Exemption of Building used for 
Education of the Poor — Clothing, maintnining , 
and instructing.'] — The Liverpool Corporation 
Act, 1893, s 36, provided “ that no person shall 
be rated m respect of any building used for the 
education of the poor exclusively.” 

Held — that the provision meant that no person 
was to be rated in respect of a building used for 
the education of the poor and for nothing else, 
and that where an institution was used for the 
purpose of receiving boys between two and 
seven and girls between two and sixteen yeais, 
and the managers undertook to receive, clothe, 
maintain, instruct, and provide them with medical 
attendance at a fixed sum per head per week, it 
did not come within the provision. 

Hadfield Liverpool Corporation, (1899) 
[80 L. T. 566— Div. Ct. 

14 Tramroad" — '■'Land used as a Bail- 
way " — Blaclipool and Fleetwood Trainroad Acts, 
1896 and 1898 — Public Health Act, 1875 (38 & 
39 Vict. c. 55), s 211 (1) (b).] — The appellants 
had constructed under a special Act a trainroad 
connecting two tramways. This tiamroad, 
except where it passed ovei roads by means o± 
level crossings which the appellants were 
authorised to make, was consti’ucted on lands 
the exclusive pioperty of the appellants, and 
these lands were fenced ofE from the adjoining 
lands. The rails were laid on sleepers in the 
manner usual with railways, and physically the 
tramioad resembled an ordinary railway. The 
special Act incorporated, as regards the tram- 
road, certain provisions of the Eailways Clauses 
Act, 1845, and provided that, for the purposes 
thereof, the tiamroad should be deemed to be a 
railway, and it also applied to the tramroad 
certain provisions of the Eailways Clauses Act, 
1845, and certain provisions of the Railways 
Clauses Act, 1863, as if the same were a railway. 

Held (Buckley, Tj J. doubting) — that the 
tramroad track was “ land used as a railway ’ ’ 
within the meaning of sect. 211 of the Public 
Health Act, 1875, and was entitled to the 
partial exemption from rating allowed by that 
section. 

Decision of Div. Ct. (70 J. P. 77, 94 
L T. 254 ; 22 T. L. R. 138 ; 4 L. G. E. 324) 
reversed. 

Blackpool and Fleetwood Tramroad Co. 

[t'. Thornton Urban District Council, 

[1907] 1 K. B. 668 , 76 L. J. K. B. 492 ; 71 

J. P. 177 ; 96 L. T. 209 ; 23 T. L. E. 267 ; 6 
L. G. E. 422— C. A. 

8 
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15 . Volunteer Drill Hall — JVo exclusive User 
— Summons to enforce Rate— P-ubh a Health Act, 
1876 (38 & 39 Vict c. 65), ss. 21L, Volun- 
teer Act, 1863 (26 & 27 Vict. c. 65), s, 26 ]— The 
respondent, the commanding officer of a volun- 
teer regiment, was the owner and occupier of 
certain premises used as a drill hall and armoury. 
When not in use as such it was let for concerts and 
other entertainments. A general district rate 
had been assessed upon the premises, and such 
assessment had not been appealed against. On 
a summons to recover such rates : 

Held — that, as the premises were not used by 
the Crown solely for the Crown, they were not 
exempt, and the justices were bound to issue 
process. 

Held, further, that the justices could not 
enter upon the question of the amount of the 
assessment. 

Rayner V. Drewitt, (1900) 64 J. P. .667 , 82 
[L. T. 718— Div. Ct. 

(c) Occupation. 

16 . House occupied in Summer Months — Fit- 
tings left in House — Occupation — Liahility to 
Rate — Puhlio Health Act, 1876 (38 & 39 Vict 
c. 65), s. 211, sul-s. 2 ] — The respondent was the 
lessee of a house which she had furnished for the 
purpose of receiving lodgers in the summer. 
She did not herself live there. In December, 
1900, she removed her furniture and effects fiom 
the house, leaving only certain fittings which 
she had agreed to hire from the previous occupier. 
She intended to return to the house in the 
summer. In May, 1901, she refurnished the 
house. 

Held — that she had the beneficial occupation 
during the whole period, and was liable for the 
general district rate. 

Ga&e V. Wren, (1902) 87 L. T. 271 ; 18 T. L. E. 

[699 ; 67 J. P. 32— Div. Ct. 

17 . Shop closed during Winter Months — Occu- 
pation — Liahility to Rate — Puhlw Health Act, 
1876 (38 & 39 Vict c. 55), s. 211, suh-s. 2.]— The 
respondent held under an agreement for a term 
of years from the appellants a shop on the pier 
at Southend-on-Sea at an annual rent. By the 
terms of the agreement no one was to sleep on 
the premises, The respondent used the shop 
during the summer season, but before the winter 
he removed all the stock, leaving certain shelves 
and mirrors in the shop, which was then locked 
up and left unoccupied during seven months 

Held — that the respondent was liable to be 
rated for the time the shop was left shut up. 
Southend-on-Sea Corporation White, 

[(1901) 65 J. P, 7 ; 83 L. T. 408 ; 17 T. L. R 6 

—Div. Ct. 

And see No. 92, infra. 

18 . Sporting Rights — Arable, Meadow, Pas- 
ture Grounds and Woodlands — Occupation for 
Shooting Purposes — Assessment — Plating Act, 
1874 (37 & 38 Vict o. 64), ss. 3, 6 {2)— Public 


.Health Act, 1876 (38 & 39 Vict. o. 66), ss. 211, 
266.] — The respondent rented the shooting 
rights over certain land, being arable, meadow, 
or pasture ground and woodlands in the district 
of the appellants. A general district rate having 
been made, the respondent contended that he 
was liable for only one-fourth part of the full 
amount assessed on his sporting rights by virtue 
of the exception in sect. 211 of the Public Health 
Act, 1876. 

Held — that the respondent was not the 
occupier of land used as arable, meadow, or 
pasture ground or woodland, but was the occupier 
of a special incorporeal hereditament made rate- 
able by the Rating Act, 1874, and was liable for 
the full amount of the rate, 

Alton Urban District Council v. Spicer, 

[[1904] 1 K. B. 678 ; 73 L. J. Iv. B 280 ; 62 

W. R. 624 ; 68 J. P 266 ; 90 L. T 576 , 20 
T L. R 296 ; 2 L. G. R. 607— Div. Ct. 

(d) Retrospective Rate. 

19 . FsUm ate including Charges incurred more 
than Six Months before Rate — Right of Appeal — 
Public Health Act, 1876 (38 &'39 Vict. c. 66), 
ss. 210, 218, 269.] — By sect. 210 of the Public 
Health Act, 1876, a general district rate, which 
when collected forms part of the general district 
fund, is to be levied m order to raise money for 
the payment of future charges and expenses, or 
retrospectively in order to raise money for the 
payment of charges and expenses incurred at 
any time within six months before the making 
of the rate ; m calculating the period of six 
months during which the rate may be made 
retrospectively, the time during which any 
appeal or other proceeding relating to such rate 
IS pending is to be excluded. 

,By sect. 269 a general right of appeal is 
given. 

By sect 218 every urban authority, before 
proceeding to make a general district rate, shall 
cause an estimate to be prepared of the money 
required for the purposes in respect of which the 
rate is to be made, and the estimate so made is 
forthwith to be entered on the rate-hook, and be 
kept at their office, open to public inspection, 
“ but it shall not be deemed part of the rate, 
nor in any respect affect the validity of the 
same.’ ’ 

Held — that there is an express statutory 
prohibition against allowing the inclusion of 
retrospective payments beyond the period of six 
months ; that the effect of the words the estimate 
“ shall not he deemed part of the rate, nor in any 
respect affect the validity of the same ” is not 
that a person has no right of appeal in respect of 
an aUegation that the rate includes the payment 
of a charge more than six months old. 

Smith v. Southampton Corporation, [1902] 

[2 K. B. 244 ; 71 L. J. K. B. 639 ; 60 W. R. 

651 ; 87 L. T. 171 ; 67 J. P. 6— Div. Ct. 

20 . Special Expenses — Judgment Debt — Rate 
for — Mandamus — Belay— Discretion of Court — 
Public Health Act, 1875 (38 & 39 Vict. o. 55), 
s. 230. J — ^An urban district council entered into 
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a contract for the supply of water to a rural 
district council In May, 1895, the urban dis- 
trict council claimed the payment of £93 for water 
supplied. The rural district council claimed a 
larger sum from the urban district council for 
damages for a breach of the contract. After 
long correspondence the uroan district council 
brought an action in March, 1897, to enforce 
their claim. The rural district council counter- 
claimed, but in May, 1897, consented to judg- 
ment for the plaintiffs for £63. In October, 
1897, the urban district council obtained a rule 
Qiisi for a mandamus to the rural district council 
to take the necessary steps for levying a rate to 
pay the amount of the judgment debt, and this 
rule was afterwards made absolute. 

Held — that there was nothing in the Public 
Health Act, 1876, to prohibit the making of a 
rate under sect. 230 to satisfy the judgment 
debt, and that the Court had therefore power to 
grant the maiulavms. 

Held, also, that the delay of the urban 
district council in bunging their action had 
been justified by the circumstances of the case, 
and that the maiiclamus had been rightly 
granted. 

Reg V. Leigh Rural District Council, 

[[1898] 1 Q B. 836 ; 62 J. P. 355 ; 67 L. J. 

Q. B. 662 ; 78 L. T. 604 ; 14 T. L. R. 326 ; 46 
W. R. 471—0. A. 

21. Bate for Special Expenses — Mandamus — 
Discretion — Public Health Act, 1875 (38 & 39 
Vict. c. 55), ss. 229, 230 ] — By an agreement 
made in 1900 between the plaintiffs and the 
defendants under sect. 28 of the Public Health 
Act, 1875, certain sewers in the defendants’ 
district were to be connected with the plaintiffs’ 
sewage system, and the defendants agreed to 
pay to the plaintiffs a certain sum in the pound 
on the rateable value of aU property within the 
part of the parish affected which should be liable 
to contribute to the rates for special expenses 
under the Sanitary Acts, such sum to be payable 
quarterly. For some years, by a common 
mistake, the defendants only paid a sum 
calculated on the rateable value of the houses 
actually connected with the plaintiffs’ sewage 
system, and in 1906 the plaintiffs, on discovering 
the mistake, brought an action to recover the 
arrears due under the agreement, and for a 
mandamus to the defendants to cause a rate to 
be levied to satisfy the arrears. 

Held— that, though the plaintiffs were entitled 
to judgment for the amount of the arrears, yet, 
even if the debt could be said to accrue at the 
date of the judgment, the Court would not, in 
its discretion, order the levy of a rate, the effect 
of which would be to throw upon the rates of 
one year an expense with which that year had 
no connection. 

Croydon Corporation v, Croydon Rural 

[District Council, [1908] 1 Oh. 222 , 77 

L. J. Ch. 138 , 72 J. P. 13 ; 24 T. L. R. 91— 

Neville, J. 


IV. METROPOLITAN RATING. 

22. Company to pay all Consolidated^ Sewer 
and other Rates on Lands and Buildings during 
Construction of Railway — Buildings pulled 
down before Company acquired Land — Liability 
of Company to pay Rates on Houses — Great 
Northern and City Railway Act, 1892.] — A 
railway company acquired certain land by virtue 
of sect. 69 of the Great Northern and City Rail- 
way Act, 1892, which enacted : “ The company 
shall, m respect of all lands and buildings acquired 
by them under the powers of this Act, be liable 
to and pay all the consolidated sewer and other 
rates and contributions leviable in respect of 
such lands and buildings as if the company were 
assessed in respect of such lands and buildings in 
the valuation list in force for the parish or place 
within which such lands and buildings are situate 
at the time the company acquire such lands and 
buildings, whether such lands and buildings be 
occupied or vacant, and shall continue liable to 
and pay all such consolidated sewer and other 
rates and contributions until the undertaking 
shall be completed, and assessed or liable to be 
assessed to the before-mentioned rates and con- 
tributions, or until such of the said lands and 
buildings as may not be required for the purpose 
of the undertaking shall have been otherwise 
duly assessed or liable to be assessed and become 
liable to the before-mentioned rates and contri- 
butions.” Buildings foimerly existed on such 
land, but had been pulled down before the 
railway company acquired any interest m the 
land. 

Held — that the railway company were not 
liable to be rated in lespect of such buildings 
under sect. 69 ; and that such objection could 
not be entertained by the justices on application 
for a distress warrant as it went to the jurisdic- 
tion to rate, and was not merely a matter of 
appeal. 

St. Stephen (Churchwardens and Over- 

[SEERS OP) V Great Northern and City 

Ry. Co , (1902) 66 J. P 373 ; 60 W. R 395 ; 

86 L. T. 390 ; 18 T. L. R. 850— Div. Ct. 

23. Consolidated Rate — Statutory Exemption 
— New Rate — 52 Geo 3, c. 49 — 2 & 3 Will. 4, 
G. 66 — City of London Sewers Act, 1848 (11 & 12 
Vict. c. clxiii.).] — By 62 Geo. 3, c. 49, s. 8, it 
was provided that two sums of £220 12s. IQ^d. 
“shall yearly and every year for ever here- 
after be paid out of consolidated customs to 
the respective collectors for the time being 
of the rates and assessments” in lespect of 
premises forming the old custom house and 
legal- quays Sect. 4 provided that, whereas 
the premises weie public property and exempt 
from the payment of all rates and assessments, 
that the said premises “ shall be and be deemed 
and considered to be to all intents and purposes 
free and exempt from the payment of all and all 
manner of rates and assessments, although the 
same and each and every of the said premises 
may become private property by the sale or 
assignment thereof to individuals. . . .” By 
2 & 3 WiU. 4, G. 66, s 2, it was provided that 
after the premises ceased to be public property 

8—2 
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so much of the Act of 62 Geo. 3, c. 4!), as 
directed the payment of the said two sums of 
£220 12.'(. 10V7 out of the consolidated customs 
sliould he repealed. Hect. 3 provided that it 
should be lawful for the collectors of the said 
sums for the time being to collect and receive 
the same and no more from the occupiers of the 
premises for the time being. The premises 
having been sold by the Crown , 

Held — that (1) the exemption provisions 
applied to future as well as to existing rates ; 
(_2) that the exemption was not taken away as 
legards the consolitlated rate by the wording of 
the City of London Sewers Act, 1848, and that, 
thciefore, (3) the occupiers of the premises for 
the time being were only liable to pay the two 
sums of £220 12.s'. lOJrZ., and were not liable to 
be assessed to the consolidated rate and sewer 
rate imposed by the City of London tiewors Act, 
1848. 

Sam Collciip-v, Citij of London ([1001] 1 K. B. 
617 ; 70 L j. K. B.'3(i9 , 66 J. P. 324 ; 4i) W. U. 
361 ; 84 L T. 133—0. A. See Methopolis, 
Ho. 113) distinguished. 

Decision of C. A. (6S J. P. 377 ; 2 L. G. R 
840) affirmed. 

London Gorpoeation r. Netherlands 

[Steamboat Co , [1906] A. C. 263 ; 76 L. J. 

K B. 771 ; 69 J. P 443 ; '.)3 L. T. 566 ; 3 
L G. R. 1U87— H. L. (IL). 

24. JOeoitsion of Asxessmpnt Committee — Appeal 
— Appearance of A.'isoh.sment Committee — Consent 
of Guardians — Costs — Union Aiiessment Com- 
mittee Amendment Act, 1864 (27 & 28 Viet c. 39), 
s. 2 — Valuation ^Metropolis') Aot, 1869 (32 tsc 33 
Vict. e. 67), ss. 39, 48.] — On an application by a 
ratepayei to quarter sessions for leave to appeal 
against a decision of a London assessment com- 
mittee against a valuation under the Valuation 
(Metropolis) Act. 1869, the assessment committee, 
with the consent of the Westminster City 
Council, appeared and opposed the application 
The application was gianted ; and, no further 
consent having been given by the council, the 
assessment committee at the hearing of the 
appeal were represented by counsel, but took no 
pait on the bearing of the appeal, except to 
oppose an application which, when the appeal 
had been allowed, the appellant made for an 
order that the assessment committee should be 
ordeied to pay his costs. Quarter sessions made 
the order asked for. 

Held — that the quarter sessions had no juris- 
diction to make this ordei as to costs in the 
absence of proof that the council had given their 
consent to the assessment committee appearing 
as respondents to the appeal, as prescribed by 
sect. 2 ot the Union Assessment Committee 
Amendment Act, 1864, 

Rex r. London JJ.. Ex ■parte St. George’s, 

[&,a., Assessment Committee, (1907) 71 

J. P.322, 97 L. T. 24=7, 6 L G R. 704— 

Div. Ct. 


25 . Mpfitiienpij In Mates — Lands taken for 
Board School- — ^lahimi ijood DcfiPivney diirinij 
Const met /on — Amulijamation of CrP./ie/ud Mate 
and Poor Mate into one Mate —Lands Clauses 
Consolidation Act, 1815 (8 & 9 Vict. c. 18), .s-. 133 
— Jjondon Governmc/it rtrC 189!) (62 ik 63 Vict. 
c. 14), s. \ Q,sul>-s. 2.] — Bj' sect 133 of the Lands 
Clauses Consolidation Act, 1845, the promotcLs 
of an underlaking when lands are taken shall he 
liable to make good the deficiency in the poor 
rate until the works shall be conqileted. By 
sect. 10, sub-scct. 2, of the London Government 
Act, 1899, the general rale and the poor rate are 
to be assessed, made, and levied as one rate, 
called the general rate, which shall be assessed, 
made, collected, and levied as if it were a poor 
rate, and all enactments applying or referring to 
the poor rate shall be construed as ajiplying or 
refeiring also to the general rate 

Held — that the promoters of an undertaking 
are only hound to make good the deficiency m 
that part of the general rate which re[)resents 
the poor rale, or was chargeable to the poor rate, 
and not the whole deficiency in the general 
rate 

Decision of Wright, J ([1902] 2 K, B. 701 , 
71 L. J. K. B. 852 ; 51 W. R. 265 ; 87 L. T. 177 ; 
18 T. L. R. 657) affirmed, 

Islington Corporation r. London Hohool 
[Board, (1903) 72 L. J. K. B 677 ; 89 L T. 
53 ; 19 T. L. R. 589 ; 08 .1. R. 35 ; 52 W. R. 

115 -C. A. 

26 . Maximum B.atc of Deductions — JTonses or 

Buildings Ljct Out in Separate Tenements — 
Valuation (^Metropolis) Act, 1869 (32 tSc 33 Vict. 
6‘. 67), Soiled. — The expicssion “houses or 

buildings let out in separate tenements ” in the 
third schedule to the Valuation (Metropolis) Act, 
1869, includes houses or buildings let out in 
separate rateable hereditaments, ami in their 
case excludes the application of the maximum 
rate of deductions, fixed by that schedule, for 
calculating rateable value from gross value. 

Western i \ Kensington Arses.sment Com- 
[mitteb, [1!)07] 2 K. B. 323 ; 76 L. J. K B. 
790 , 71 J. P 306 ; 97 L. T. 216 ; 5 L. G. R. 

666 — Div. Ct. 

27 . Poor Bate — Assessment — Tnorease of 
Mental — Betiston of Valuation List — Arrange- 
ment hetioeen Assessment Committee and Appel- 
lant's Predecessor — 2Ictropolis Valuation Act, 
1869 (32 & 33 Vict e. 67), ss. 46, 47.]— A sub- 
stantial increase of the rent of premises may, 
apart from any increase in their value, warrant 
their inclusion in a supplemental valuation list. 
The Couit may take into consideiation an 
ariangement made between the appellant’s pre- 
decessor and the committee for a reduction 
winch should only be temporary. 

Klaberp. City of Westminster Assessment 
[Committee, (1904) 68 J. P. 136 — Qr. Sess. 

28 . Bector's Bute — House " — “ LnhaMtant" 
“ Occupier”— TIouse Occupied otherioise than as 
DwelUng-liome — Parish of St. Paul, Corent Gar- 
den, Ads, 1660 (12 Car. 2, c. 37), and 1811 (61 
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Geo 3, c. cl.] — By the Parish of St. Paul, Covent 
Garden, Act, 1811, after reciting an Act of 1660, 
whereby a yearly sum of £250 was charged upon 
the “ houses of the inhabitants” of the parish of 
St Paul, Covent Garden, for the support and 
benefit of the rector, curate, clerk and sexton for 
the time being of that parish, that charge of 
£250 was repealed, and in lieu thereof a yearly 
sum of £520 was charged upon all “houses” 
within the said parish, to be assessed by the 
churchwardens and paid by the occupieis of such 
houses respectively. 

Held — that buildings used as places of busi- 
ness, in which no one sleeps, and w’hich were 
originally occupied as dwelling-houses and have 
been converted into business premises, and which 
are capable, with slight internal alterations, of 
being fitted for use as dwelling-houses, are 
“ houses ” within the meaning of the Act, and 
that the occupiers are assessable to the rate in 
respect thereof 

Sunnan v. Barley ((1845) 14 M. & W. 181) 
considered and distinguished 

Decision of C. A ([1905] 1 K. B 669 ; 74 
L. J. K. B 406 , 69 J. P. 128 ; 63 W. E. 406 , 
92 L T. 4S6 ; 21 T. L. E. 287 ; 3 L. G. E. 449) 
reversed. 

Lewin r. End, [1906] A. C. 299 ; 75 L. J. K.B. 

[473 ; 70 J. P. 268 ; 54 W. E. 606 , 94 L. T. 

649 ; 22 T. L. E. 504; 4 L. G. E. 618— H. L. (E). 

29. Valuation Luit — Ajopeal — Name ordered 
to 1)6 8trucli Out — Alteration" in Assessment — 
Mecorery of Nates paid — Valuation (^Metropolis') 
Act, 1869 (32 & 33 Vict. o. 67), s. 44.]— In the 
supplemental valuation list made for a parish in 
the metropolis the plamtifE was rated as the 
occupier of an advertising station. He appealed 
to quarter sessions on the ground that he was 
not the rateable occupier, and the quartei 
sessions held, subject to a case for the opinion of 
the High Court, that he was the occupier. The 
High Court held that he was not the occupier, 
and the quarter sessions accordingly ordered the 
plaintiff’s name to be struck out of the valuation 
list. While these proceedings on appeal were 
pending, the plaintiff was required to pay, and 
had paid several rates, two of wdiich had been 
recovered after summonses to enforce the same 
had been taken out. 

Held — that the plaintiff was entitled, under 
sect. 44 of the "Valuation (Metiopolis) Act, 
1869, to recover the whole of the rates so paid by 
him. as in consequence of the appeal there had 
been an “ alteration,” which altered the amount 
of the assessment within the meaning of that 
section. 

Bdrton u. Bloomsbury Vestry, [1901] 1 

[Q. B. 660 ; 70 L. J. Q. B. 127 ; 66 J. P. 167 ; 

49 W. E. 334 , 83 L. T. 30 ; 17 T. L. E. 163— 

Mathew, J. 

30. Valuatum List — Distress Warrant — Appeal 
— No Notice of Alteration 'in Value — Class of 
Oijeetions entertained on Application for Distress 


Warrant — Valuation (Metropolis) Act, 1869 (32 
& 33 Vict, c. 67), ss. 9, 45.] — The appellants in 
1901 made a general rate and published it as 
overseer’s of a parish under and by viitue of tiie 
London Government Act, 1899. In this rate the 
respondent, s were assessed in re.spect of their 
premises upon the rateable value as stated in the 
quinquennial valuation list for the parish made 
m 1900 under the Valuation (Metiopolis) Act, 
1869. The respondents refused to pay the amount 
demanded as no notice of an alteration in value 
in accordance with sect. 9 of the Valuation 
(Metropolis) Act, 1869, had been served on them. 
Application was matle to a magistrate for the 
issue of a distress warrant. 

Held -that the objection taken was not one 
of the class that the magistrate ought to enter- 
tain when application is made to him for a 
distress warrant, as it was one which went to 
the validity of the light to assess or rate at a 
sum of money all the persons named in the 
assessment and ought to be raised on appeal, and 
if not raised by appeal it could not be laised on 
the application for the di-^tiess warrant. 

"Westminster Corporation r. Araiy and 
[Navy Auxiliary Co-operative Supply, 
Ld., [1902] 2KB 125 , 71 L. J K. B. 546 ; 
66 J. F. 727 ; 50 W. E. 631 , 87 L. T. 78— 

Div. Ct. 


31. Valuation List — Premises eaeniyt from Poor 
Rate — Disertion of Gross and Ruteuile Value in 
List — PateaUe Value omitted — Mandamus — 
Valuatum (Metropolis) Act, 1869 (32 & 33 Vict. 
c 67), .w 11, 1.3, 32, 61 ; Sched IL, Par. 1.]— 
By an Act, 7 Geo 3, c. 37, certain hereditaments 
in the city of London were exempt fi’om payment 
of poor late, though not, as has been held, exempt 
from payment of the consolidated rate. The 
overseers of the poor of the parish in which such 
hereditaments were situated inserted m the valua- 
tion list a figui'e for the gross value of such here- 
ditaments, but instead of iiiseitiiig a figure tor 
the rateable value they entered such heredita- 
ments as “ exempt,” and the valuation list was 
approved by the assessment committee in that 
form. The corpoiation of the city, who were a 
rating authority, applied for a mandamus oi'de.x- 
iiig the assessment committee to insert the 
rateable value of the hereditaments iii the 
valuation list. 

Held — that a writ ought not to be granted 
because the corporation had a right of appeal 
against the valuation list under sect. 32 of the 
Valuation (Metiopolis) Act, 1869 ; and, even if 
the corporation had not that right of appeal, the 
remedies by way of appeal given by the statute 
' to those persons primarily interested were 
sufficient to safeguard the interests of all persons 
I concerned, and therefore, theie was a sufficient 
! remedy independently of proceedings for 
mandamus. 

Eex V. City op London Assessment Com- 

[mitteb, [1907] 2 K. B. 764 ; 76 L. J. K. B. 

1087 ; 71 J. P. 377 ; 97 L. T. 846 , 23 T. L. R. 

602 , 6 L. G. R. 819— C. A. 
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(a) In. General. 

32. Form of Rate —Statement of Period for 
loliifh Estimated — Poor Rate Assesment aaid 
CoUeation Act, 1869 (32 & 33 Vict. c. 41), s 
14.] — A poor rate stated in the heading that it 
was estimated to meet all expenses to be incurred 
“ before Mai’ch 2fjth next.” It did not mention 
the date at which the expenses began. 

Held — that it sufficiently stated “ the period 
for which 1 he same is estimated ” as required by 
sect. 14 of 32 & 33 Viet. c. 41. 

Cheney v. Tallowin, [1904] 2 K. B. 763 ; 73 
[L. J. K. B. 943 ; 68 J. P. 628 ; 91 L T. 662 

— Div. Ct. 

33. Ohjeetioti to Yaluution Lirt — “ Person 
J (j(]rieved ” — Wrong Person's A'ame in Rate Rook 
— Person Round to Reiinlmrse TJim — Union 
Assessment Committee Aot, 1862 (26 & 26 Yict. 
c, 103), s 18] — The words “ any person who 
may feel himself aggiieved by any valuation 
list” in sect. 18 of the Union Assessment Com- 
mittee Act, 1862 (which gives a right to object 
before the assessment committee), are not confined 
to a person actually entered in the rate book as a 
iiitepnyer, but iiiclutlc a person who, by virtue of 
an agreement, is under an obligation to refund 
to the pel .son actually rated any rates which 
he may in consequence be called upon to pay. 

11. ■!' Brentford Union Assessment Com- 
[MITTBE, (1907) 71 J. P. 281 ; 96 L. T. 704 ; 

5 L. G. R. 1188— Div. Ct. 

34. Preoept for Rates — Enforcement — Legality 
of Charges — Jnvisdiotion of Justices.'] — Justices 
to whom application is made to enforce a precept 
for rates have no jurisdiction to question the 
legality of the charges for which the precept is 
issued. 

Head v. Punter, (1898) 14 T. L. 11.466 — Div. 

[Ct. 

(h) Appeal. 

A7id see Magistrates 

35 Appeal from Special Scssiotis — Power of 
(fiurtei Sessions to deal with Costs incurred 
at Sjieeial Sessions — Poroiliial Assessments Art, 
1836 (6 A 7 Will. 4, e. 96), s. 6.] — Where quarter 
sessions allow aui appeal against a decision ot 
.special &c,s&ion.s, they liave power under sect. 6 
of the Paiochial Assossineiits Act, 1836, not only 
to deal with the co.sts of the appeal to them, but 
also to vaiy the order made as to the costs 
“ below ” by special ses.sions. 

R, V. CORNAVALL J.T , [1903] 2 K. B. 178 , 72 
[L. J. K. B 622 ; 67 J. P 290 ; 52 W. R. 31 ; 
88 L. T. 775 ; 19 T. L. R. 501 , 1 L. G. R. 605— 

Div. Ct. 

36 Ap)peal to “ next ” General or Quarter 
Sessions— Sext Practieahle Sessions — JVot/ce of 
Ohjcction to Assessment Comnntiee giien “ at any 
Time ”• — Assessment li educed — Repayment of Ex- 
cess — Currency of Rate — Poor Relief Act, 1743 
17 Geo. 2, e. 38), s. 4 — TRiion Assessment Com- 


mittee Act, 1862 (26 & 26 Yict. c. 103), ss. 18, 24 
— Union Assessment Committee Amendment Act, 
1864 (27 & 28 Yict. c 39), s. I— Poor Rate Act, 
1801 Gleo. 3, c. 23), a. 8.] — A poor rate was 
made upon April 21st, for expenses up to March 
31st m the following year, payable by two'instal- 
ments — in May and November. Appellants 
gave notice to the assessment committee of their 
objection.s to assessments of their hereditaments 
m the valuation list. Their notice was given in 
October, after two meetings of the assessment 
committee, m May and August, and one court 
of quarter sessions in June bad been held, and 
after the first instalment of the rate was due from 
them, and had been paid. Their objection was 
heard at the third meeting of the assessment 
committee, after the making of the rate, m 
November, and failing to get relief, they appealed 
to the next quarter sessions after November, on 
January 2nd of the following year, notice of 
appeal having been given on December 5th. On 
the appeal the committee objected that the 
jurisdiction of the court of quarter sessions was 
ousted, as the company had not appealed to the 
next quaiter ses.siousas required by sect. 4 of the 
Poor Relief Act, 1743 The recorder overruled 
the objection, heard the ajipeal on the merits, 
and reduced the assessments ; but, as the company 
had not taken steps as they might have done to 
apjical against the rate at an cailicr date, refused 
to Older that the excess paid by the company m 
respect of the first instalment should be refunded 
to them. 

Held — (l) tliat as tlie objection was heard 
and determined, and the appeal brought within 
the period of the current rate, although the 
company might have lodged their objection at 
one or two eailier meetings of the assessment 
committee, yet as it had not been proved that 
they had been guilty of unreasonable delay the 
jurisdiction of quarter sessions was not ousted, 
and (2) that by sect 8 of the Poor Rate Act, 
1801 (41 Geo. 3, c. 23), the recorder was bound 
to order repayment of the excess paid in respect 
of the first instalment of the rate. 

R. V. Yorkshire JJ. ((1858) E. B. & E. 713— 
Q.B.) followed. 

Decision of Div. Ct. ([1905] 1 K. B. 89, 74 
L J. K B. 57 ; 69 J. P 9; 53 W R. 319; 91 
L. T. 691 , 21 T. L. R. 67) affirmed 

Imperial and Grand Hotels Co , Ld v. 

[Christ Church Union, [1905] 2 K. B. 

239 ; 74 L. J. K. B. 768 ; 69 J. P. 30.6 , 53 

6V. R. 627 ; 92 L. T. 847 ; 21 T. L R. 545 ; 3 
L. G R 895— C. A. 

87. Appearance hy Assessment Comnntiee as 
Respondents — Consesit of Guardiwns — JS’otice of 
Meeting of Guardians — Union Assessment Com- 
mittee {Ampndment') Act, 1864 (27 & 28 Vict. 
c. 29), s. 2 — Rinded Parishes and Poor Law 
{Amendment) Act, 1882 (45 & 46 Vict, c. 68), 
s. 12.] — The notice to be given to every guardian 
before consent can be given to the appearance 
of the assessment committee of the union as 
respondents to a rating appeal, by virtue of 
sect. 2 of the Union Assessment Committee 
(Amendment) Act, 1864, need not be the fourteen 
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days’ notice provided for by sect. 12 of the 
Divided Parishes and Poor Law (Amendment) 
Act, 1882. Such fourteen days’ notice is only 
required in cases where under statutory enact- 
ments the consent in writing of a majority of the 
guardians of a union is required. 

Decision of Div Ct. (68 J, P, 82 ; 89 L. T. 
607) affirmed. 

Smith v. Leigh Union Assessment Com- 

[MITTBE, [1904] 1 K. B. 484; 73 L. J. K. B. 

185 ; 68 J. P. 210 ; 52 W. R. 340 ; 89 L. T. 

607 ; 90 L. T. 240 ; 20 T. L. E. 215 ; 2 L. G. E. 

288— G. A. 

38. Failure to oltain Relief from, Assessment 
Committee — Condition Preoedent to Right of 
Appeal — Lapse of Twehe Months since failure 
to obtain Relief — Union Assessment Committee 
Amendment Act, 1864 (27 & 28 Vict. e. 39), s. 1.] 
— Under sect. 1 of the Union Assessment Com- 
mittee Amendment Act, 1864, if a person has 
been before the assessment committee, and has 
failed to obtain the relief to wdiich he thinks he 
IS entitled in respect of the matter which he is 
making the subject of an appeal, he need not go 
before the committee again ; but, unless that be 
the real state of things, it is a condition precedent 
to his right to appeal that he should have gone 
to the assessment committee and failed to obtain 
from them the relief he seeks. 

Reg T. Great Western Ry. Co, ( (1869) L, E. 

4 Q. B. 323 , 38 L. J M. 0. 89 ; 17 W. E. 670 ; 
20 L. T. (N.s.)481)foUowed. 

Reg. V. Denbighshire JJ ((1886) 16 Q, B. D. 
461; 64 L. J. M. 0. 142; 33 W. E, 784 ; 
63 L. T. 388 — Div. Ct.) distingmshed. 

Proceedings before the assessment committee 
in respect of a rate made in May, 1900, were all 
over There was a rate made in October which 
possibly might have been appealed against, and 
that rate w'as paid. In May, 1901, another rate 
was made, and the appellants were minded to 
raise the question of their assessment again, but 
they had not given a second notice to the 
assessment committee that they objected to the 
valuation. 

Held — that the rate of May, 1901, was not 
the same rate m respect of which the appellants 
had been before the assessment committee, as a 
period of twelve months had elapsed, and poor 
rates are made from year to year ; that they had 
a right to appeal again if they thought fit ; but 
they must comply with the piovisions of sect. 1 
of the Union Assessment Committee Amendment 
Act, 1864, as to notice. 

Eex V. Essex JJ, [1902] 1 K. B. 180; 

[71 L. J. K. B. 148 ; 66 J. P. 261 ; 60 W. E. 

188 ; 85 L. T. 678— Div. Ct. 

89. Gross estimated Rental — NetRateable Value 
— Midence by Rating Authority to increase gross 
value in rate-booh — Admissibility of — Parochial 
Assessment Act, 1836 (6 & 7 Will. 4, c. 96), s. 1 ] 
— Where, upon an appeal to quarter sessions 
against a poor rate, the ratepayer accepts the 
gross estimated rental m the rate-book as correct, 


but contends that the net rateable value is too 
high by reason of insufficient deductions having 
been allowed, the rating authority are not 
entitled, for the purpose of showing that the 
rateable value is not too high, to adduce evidence 
that in fact both the gross and net values are 
understated in the rate-book, as in such a case 
they are concluded by the amount of the gross 
estimated rental as so appearing, and cannot 
give any evidence the effect of which would be 
to show that the gross estimated rental is too 
low. 

Hoeton & Son, Ld. v. Walsall Union, [1898] 

[2 Q. B. 237 ; 62 J. P. 437 ; (57 L. J. Q B. 804 ; 

78 L. T. 684 , 14 T. L. E. 391 ; 46 W. E. 607 
I —Div. Ct. 

40. Notice of Appeal to Parish Couneil — Local 
Government Act. 1894 (56 & 57 Vict. c. 73), s. G 
(1) Cc) (i).] — In case of an appeal against a rate 
or assessment made for the relief of the poor, the 
parish council should be served with notice. 
Where proper notice has not been served on the 
parish council, the sessions have no jurisdiction 
either to hear or to enter and respite such an 
appeal. 

Reg v. Kent J J., Ex paete London, Chatham 

[and Dovee Ry. Co., (1899) 80 L. T. 622— 

Div. Ct. 

41. Notice oj Appeal to Parish Council — Con- 
dition Precedent — Parochial Assessment Act, 
1836 (6 & 7 Will. 4, 0 . 96), s. 6 — Local Govern- 
ment Act, 189i (56 k 57 Yict. c. 73), s. 6]— In 
the case of an appeal to special sessions against 
a poor rate the notice of appeal, which had 
formeily to be given to the overseers, must now 
in a rural parish be given to the parish council 
(if any) ; and is a condition precedent to the 
right to be heard on appeal ; and (semble') the 
justices have no power to adjourn, in order to 
allow notice to be given. 

Rex Tbwkesbuey JJ., [1903] 1 K. B. 39 ; 72 

[L. J. K. B. 41 ; 67 J. P. 64 ; 61 W. E. 285 ; 

87 L. T. 683 , 1 L. G. E. 66— Div. Ct. 

42. Service of Notice — Town Council — Poor 
Jlelic/Atf, 1743 (17 Geo 2, c. 38), s. V-Local 
Goiernment Act, 1894 (56 k 57 Vict. c. 73), .s 33.] 
— The service of notice on the town council of a 
municipal borough is not a condition precedent 
to the hearing by the quarter sessions of appeals 
from a poor rate. 

Reg V. Kent JJ. ((1899) 80 L. T. 622— 
Div. Ct.) not followed. 

Reg. i\ Db GeeY, [1900] 1 Q B. 621 ; 69 L. J. 

[Q. B. 341 ; 64 J. P. 376 ; 48 W. R. 348 ; 82 
L. T. 324 ; 16 T. L. E. 182— Div. Ct. 

(c) Assessment. 

43. Board School Buildings — Mode of Assess- 
ment — Rent that a Tenant would give."] — A Lou- 
don School Board school was inserted in the 
supplemental valuation list for the parish at a 
gross value of :61,074, and a rateable value of 
£898. The gross value was arrived at by adding 
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4 per cent, of the sum given by the Board as \ he 
value of the land on winch the school was built, 
to 5 per cent, of the sum given by the Board as 
the capital value of the buildings. In the case 
stated by the iusi ices nf T.ondon «''ttiug in quarter 
sessions, it was -Tin ed iliar if die buildings were 
vacant a tenant nr fenanis could he found to give 
on an annual lei ting a rent snfficieni to siqiport 
the assessment. The case further found that the 
hoard had borrowed ihc money for building the 
school and purchasing the land on which h- 
stood from the county council at the rale of 
IBw. })er cent. The qiiaitcr sessions upiiehl 
the assessment. 

Held — that the case was unarguable as the 
appellants bad been slated out of Court because 
it was found in the case ihat if the schools were 
vacant a tenant could be found to give a rent 
sufficient to suppoit the asscssmeni. 

Sonooh Board for London i. Assessment 

[Committee of Wandsworth and Clar- 

HAM Unions, (1900) IG T. L. R. 137— 

Div. Ct 

44 Breakwater a7ul Lafichnej Stage — Principle 
of Vfdnatlon,'] — The proper principle of valuing 
for assessment to the poor rate of a breakwater 
and lauding stage constructed by commissioners 
under statutory auihoiity, and of value for the 
protection of shipping m a harbour from which 
the commisainneis received certain dues, is by 
taking a percentage on the value of the break- 
water, &c., as a structure, and not by taking into 
account the dues. 

Cattewater Harbour Commissioners r. 

[Assessment Committee op Blympton 

Bt. Mary Union, (1899) G3 J. P. 297 — 
Devon Qr. Sess 

46. Coal Mines — Bvideme — Profts or Annual 
Value — Gross anil Plateahle ] — At the heaiiiig of 
an appeal against a late on a collieiy, the 
colliery company put foiwaid evidence that the 
best and only fair method of arming at the net 
annual value ivastiiat of ascertainmg theieceipts 
m tlic year, and then deducting tlierefrom the 
pioper deductions , in tact, rating it like a rad- 
way If this was admissible, it worked out sub- 
btaniially correct It was emit ended that this 
evidence was not admissible, but that it should 
bo rated on the annual rent obtainable 

Held — that the evidence was admissible. 

Held, further, that Yherc in a rate the gross 
and rateable value are entered at Ihe same 
hgurc, the gross is to be tieated as an ascertained 
figuie, and such deductions as can be propeily 
made may be made therefrom. 

Denary and Oadeby Colliery Co i Don- 

[OASTEK Union, (1S9S) (32 J. P 343 ; 78 L T 
388 ; 14 T. L. B. 347- Div. Ct. 

46. Coal Mine — Permanent Hoads and Air- 
ways — Expenses of Keeping in Hepair — “ Ile- 
pnirs" — Paroalnal Assessment Act, 183(3 (G & 7 
Will. 4, c 96), s. 1 ] — The annual expen.ses of 
keeping in repair the permanent mam roads, 


airways, working places and temporary roads m 
a coal mine, when such expenses are nccessaiy 
for the working of llie mine and maintaining it 
in a slate to command the rent, aie “repairs’’ 
within the meaning of i-cct. 1 of the Parochial 
Assessment Act., 183G, and are not working 
expen.ses of the mine, and must he dedneted 
under that section in arriving at the rateable 
value , and consoqiieiitly wheie the mme 
extends underground into a iiarish, and the 
parts of the imiic withm that parish consist of 
these permanent mam roads, airways, &c , the 
shafts or pits being outside that parish, the 
rating authority, in rating the part of the mines 
willnii that parish, must deduct from the gross 
estimated rental the cost, of these repairs before 
arriving at the raloabie lalue 

.John Brown & Co., Ld. t. Assessment 

[Committee op Botiieriiam Union, (1900) 
G l J. P. 580 ; 83 L. T. 193— Div. Ct. 

47. Deduction of Ptent-cliarge imposed^ for Sea 
Defence Purposes — Parorlnnl Assessments Art, 
183G (() & 7 Will. 4, c 9(5), .s’. 1.] — In accord- 
ance with the requirements of a private Act, the 
owners of a portion of the lands situate m a 
certain level, who at the date of the passing of 
the Act were liable to maintain and repair a 
sea-wall for the protection of their lauds from 
the iuioads of the sea, commuted their liability 
in consideration of an annual rent-charge chaigcd 
on the lands to which the liability attached and 
payable to the Commissioners of Bewers. The 
sea-wall also protected other lands m the level 
which were subject to no such liability or rent- 
charge. The tenant of a farm which formed 
part of the lands subject to the rent-chaige 
claimed that, in arriving at the rateable value 
of the farm, an apportioned pait of the rent- 
charge, having regard to the extent and annual 
value of the other lands subject thereto, ought 
to be deducted as an expense necessary to main- 
tain tlie farm m a state to command the rent 
theieof. 

PIeld (Vaughan Williams, L..T. dissenting) — 
that such apportioned part of the rent-charge 
ought not to be so deducted. 

Quatre — whether some deduction, less than 
the entile appoitionment, might be aliou'ed, 

7? V range ((1842) 3 Q. B. 242) followed. 

Decision of Div. Ct. ([1906] 2 K, B. 147 ; 75 
L J. K. B. 686 ; 70 J. P. 337 ; 95 L. T. 114 ; 
4 L G. R 773) affirmed. 

Newport Union r. Stead ; Newport Union 

[r. Green, [1907] 2 K. B 460 , 7G L. J. K. B. 

753 ; 71J. P 263 , 97 L. T. 413 ; 5 L. G. R. 

892— C. A. 

48 Dork Compaiiy — Warehinises in different 
Union — Docks rii different Parishes in same 
Unio?i — Machinery — Cranes — Dedvctionsf — 
The London and. India Docks, the appellants, 
had ceitain warehouses situate outside the 
lespondent union in connection wuth and for 
the purposes of their undei taking. These ware- 
houses were separately assessed in the union in 
which they were situate. 

Held — that the net receipts from such ware- 
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houses should he deducted from the net receipts 
derived by the appellants from their whole 
undertaking inclusive of such warehouses m 
order to ascertain the rateable value of the 
premises of the appellants situate in the 
respondent union. 

The appellants also used cranes woiked by 
hydraulic power communicated to them by 
means of mains laid under the surface of the 
quays m and thioiigh the appellants’ lands. 
The ciancs could be made to tiavel along the 
rails upon which they rested either by means of 
hand gearing attached to them oi hydraulic 
capstans and levers When in use, such (Cianes 
were firmly and securely attached, by means of 
a flexible tube capable of resisting a piessiire of 
700 lbs to the square inch, to the hydraulic 
main by the side of the rails: The cranes could 
be moved from one quay to another, but in 
order to do so new lines of railway would have 
to be lard down, or they could be transported by 
floating del neks. 

Held — that the cranes were to be included 
as enhancing the rateable value, and should be 
treated as landloid’s fixtuies. 

The system of the appellants’ docks was 
situated in diflierent parishes rn the same 
union. 

Held — that the rateable value ought to be 
ascertained on the parochial jirinciple laid down 
in Sculcoates Union v. Iltdl Doclt Co ([1895] 
A. C. 136 ; 64 L J. M C. 49 , 59 J. P 
612 ; 43 W. K. G23 ; 71 L. T. 642 , 11 R. 74— 
H. L. (E )). 

The appellants were an amalgamation, under 
an Act of Parliament, of two dock companies. 

Held — that the expenses of the one company, 
such as supeiannuation allowances made pay- 
able owing to the amalgamation, ought not to 
be deducted from the receipts in order to arrive 
at the net levenue of the undertaking. 

London and India Docks v Poplar Union, 
[(1901) 64 J. P. 820 , 83 L. T. 371— Drv Ct. 

49. I)och\ — Oecu]]ation lyHai hour Ti ustees — 
Ilurhouv Dvek — Il/mf/m?' connected uitk Occu- 
•pution of Land — Swansea Ilurhinvr Acts, 1854 
(17 & 18 Vict. c cxxvi), ss. 68, GO, 125,126, 
127 ; 1874 (37 & 38 Vict. c. civ), and 1896 
(59 &. 60 Vict. c. cxh.), ss. 4, 17.] — Before 1791 
the river Tawe came down to Swansea Bay by 
a channel which included the water area of the 
present North Dock Basin, the Town Float or 
North Dock, and the Half Tide Basin. In 1791 
the predecessois of the respondents (the 
Swansea Harbour Trustees) were empoweied to 
deepen the bar by cutting a channel through it, 
to make stop-gates across the river Tawe, ai d to 
convert it into a floating haibour. In 1836 
further pow'ers were given to make a navigable 
cut, to construct locks and wens near the mouth 
of the cut. and to make other ancillary works. 
By the Swansea Haibour Act, 1854, the respon- 
dent body was incorporated. By that Act 
certain powers of charging harbour dues and 
tonnage rates on vessels and rates on goods were 


conferred, and it was recited therein that the 
predecessors of the respondents had constiucted 
piers at the entrance to the haibour, and had 
converted the bed of the iiver Tawe into a 
floating dock, called the Town Float, vith two 
iron swing budges over the same, and had made 
a navigable cut and deepened and improved the 
bed of the river, and made other works rn the 
port or harbour and communicating therewith. 
Additional works were authoiised by the Act. 
Before 1867 a company called the Swansea 
Dock Co. had, under statutory powers, con- 
sliueted a dock known as the South Dock, 
and in 1857 that dock V'as transferred to the 
respondents, and is now their property. In 1874 
power was obtained to construct another dock 
and to improve the cntiance channel, and in 
1896 the lespondentswere authorised to, and did 
subsequently, construct a new entrance to the 
Half Tide Basin at the south end of the Town 
Float, and they were authorised to levy certain 
additional lales upon vessels usrng the Town 
Float after the construction of the new entiance. 
The bed of the river was, subject to the pro- 
j visions and opeiations of the various Ads, 
owned by the Duke of Beaufort. It wms 
admitted by the respondents that they were 
rn occupation of certain docks and entrances, 
but they contended that theie was no rateable 
occupation of the u ater- covered area of the 
Town Float and the basins connected therewith. 

It was held by the King's Bench Division, 
that apart fiom the question of legal ownership 
of the bed of the river, the respondents had a 
de facto occupation of the Town Float and the 
basins connected therewith duiing the whole of 
the rateable year, and were accordingly rateable 
in respect of such occupation. That decision 
was not appealed against. 

Held — that the respondents were not the 
owners of the soil of the haibour as a whole, 
but only of ceitain poitiona thereof, and that 
ceitain harbour dues mentioned m the case weie 
not paid to them in respect of and directly con- 
nected with the rateable hereditaments in their 
occupation, and that where a toll or rate is taken 
without any distinction as to the occupation of 
the land nsed for the carriage of goods, the loll 
or rate must be treated as a toll or rate in gross 
wholly unconnected with the occupation of the 
land, and the occupation of the land by the 
peison entitled to levy the toll or rate must be 
treated as a mere accident. 

Held, therefore, that as the harbour dues 
W'ere in the natuie of tolls in gross, although 
the occupation by the respondents of dock and 
wharves largely increased the number of ships 
entenng the haibour, and therefore the harbour 
dues, yet such occupation of the rateable here- 
ditaments not being necessary to the right to 
demand such dues, the harbour dues could not 
be taken into consideration in assessing the 
rateable value of the land occupied by the 
respondenis. 

Decision of 0. A. (70 J. P. 305 ; 94 L. T. 627 ; 
22 T. L E. 433 , 4 L. G. E. 882) affirmed. 

Swansea Union Assessment Committee v. 

[Swansea Harbour Trustees, (1907) 71 
J. P. 497 ; 6 L. G E. 1240— H L. (E ) 
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60 . Gravel Pit — Partially Exhausted — Mode 
of Assessment '] — A company took from the owner 
of a tract of land with gravel in it some thiee 
acres, with the right to win the gravel therefrom, 
which they worked at the rate of two acres pei 
annum. At the date of the rate two-and-a-balf 
acres had been extracted, and the land was used 
for storage purposes only. The gravel in the 
remaining acre was in process of being extracted 
when the rate was made. 

Held '--that what the special sessions had to 
ascertain was, what would be given for the land 
with the right to exhaust the gravel found theie 
by an hypothetical tenant from year to year, 
and that the test was not what the value was in 
the preceding year, but what a tenant would give 
in the coming year. 

Rex V. Bedmorth ((1807) 8 East, 387 , 9 E. E. 
478) followed. 

The rule laid down by Lord Esher, M.E , in 
Hoyle V. Oldham Union ([1894] 2 Q B. 372, at 

р. 378 ; (53 L. J. M. G. 178 ; 58 J. P. 669 ; 70 
L, T. 741) applied. 

Judgment of Bucknill, J. ((1900) 64 J. P 390 ; 
48 W. R. 376 ; 82 L. T. 123 ; 16 T. L. R. 199— 
Div. Ct.) upheld. 

FAENHAM h’jLINT, GllAVEL, AND SAND CO. V 

[Faenham Union, [1901] 1 Q. B. 272; 70 

L. J. Q. B. 130 , 65 J. P. 102 ; 83 L. T. 660 ; 

17 T. L. R. 150—0. A. 

61 Lalrage — Tenant's Trade — Structural and 
Land Value — Particular OcGU})ation — Jiestrto- 
tion and Amplitude of Trade — Actual Receipts 
and. Expenditure — Surroundmg Oiroumstances 
— Parochial Assessment Act, 1836 (6 & 7 Will. 4, 

с. 96), s. 1.] — By sect. 1 of the Parochial Assess- 
ment Act, 1836, the overseers are to make the 
poor rate “ upon an estimate of the net annual 
value of the several hereditaments rated there- 
unto ; that IS to say, of the lent at winch the 
same might reasonably be expected to let fiom 
year to year free of all usual tenant’s rates and 
taxes and tithe commutation rent-charge, if any, 
and deducting therefrom the probable average 
annual cost ot the repairs, insuiance, and other 
expenses, if any, necessary to inaintam them in 
a state to command such rent.” 

Held — that by sect 1 (1) the overseers had to 
solve a simple qnc.stion of fact ; (2) the tenant’s 
trade is excluded from valuation by the terms 
of the statute ; (3) elaborate calculations of how 
much the building cost to erect, and when 
erected what would be the value of it, are 
unnecessary , (4) all the circumstances of the 
particular occupation, including the business 
that has been done on the piemises, aie to be 
looked at, and all the circumstances affecting 
either the lestnction or the amplitude of the 
tiade are all legitimate subjects of inquiry ; 
(5) the only question of law is whether the 
particular tiibunal has followed the line 
indicated. 

The recorder of Birkenhead did not assess the 
rate upon the profits of the tenant, but used 
them together with other evidence to test the 


values given by the appellants and re.spon- 
dents respectively. He took into consideration 
all the evidence as to the actual leceipts and 
expenditure of the occupiers who carried on the 
business— the nature of the business and the 
chances of its permanence, the structuial value 
ot the buildings, the value of the land, and all 
the surrounding circumstances. He accepted 
tiiose values as the nearest to the time gross 
values he could arrive at, and pioceeded to 
determine the amount of the deductions to be 
made therefrom in order to arrive at the net 
annual values by a consideration of the evidence 
before him. 

Held — that the recorder was not wrong as 
he had not included anything which he ought 
to have excluded, nor excluded anything which 
he ought to have included , and that it w'as 
immaterial what became of the amount which 
was the result of carrying on the business on the 
hereditaments after paying the expenses and 
outgoings, e.g., whether it was applied for public 
uses, or the payment of debts or other charges, 
or whether it went into the pockets of the 
occupiers. 

The decision of 0. A, ([1900] 1 Q. B. 143 ; 69 
L. J. Q B 260 , 64 J. B. 36 , 48 W. R. 259 ; 81 
L. T. 798 ; 16 T, L. E. 78) affirmed. 

Meesby Docks and Hauboue Boaed r. Bie- 

[kenhead Assessment Committee, [li)01] 

A. C. 175 ; 70 L. J. K. B. 584 ; 65 J. V. 579 ; 

49 W. E. 610 ; 84 L. T. 542 ; 17 T. L. E. 445— 

II. L. (E.). 

52 . Licensed Premises — Covenant to sell 
OioneCs Beer — Admnssihihty — Paroch lal Assess- 
ment Act, 1836 (6 & 7 Will. 4, e, 96), s. 1.] — In 
assessing the rateable value of a public-house, 
the fact that a brewer competing with other 
brewers would probably give a higher rent than 
would aiiothei teiiaiil should be taken into con- 
.sideratK »n, but not the fact that the house is worth 
moie lo a brewer because he cau make inoio 
jmilits in his business by subletting the house, 
subject to a covenant to sell no beer but his. 

Per Chaunell, J. : The higher rout to be con- 
sidered IS the higher rent which the brewer would 
give as tenant from j'ear to year simply, not as 
tenant from year to year intending himself to 
occupy the piemisos 

White r . Bradeokd-on-Avon Assessment 

[Committee, [1898] 2Q. B. 6.30 ; 62 J P 533 ; 

67 L. J. Q. B. 643 , 78 L. T. 758 , 14 T. L E. 

447 , 46 W. E. 603— Div. Ct. 

53 . Licensed Premises — Evidence of Trade and 
Profits — Parochial Assessment Act. 1836 (6 & 7 
Will. 4, c. 96), s 1.] — When assessing licensed 
premises foi the poor rate, the existence of the 
licence and the amount of business done thereon 
1.S proper matter of inquiry and consideration 
Evidence of the actual profits made by the 
occupier is also admissible, but is to be avoided 
where possible. 

Dodds V. South Shields Union ([1896] 2 Q. B. 
133 ; 64 L. J. Q. B. 608 , 59 J. P. 452 , 43 W. E. 
532 — 0. A ) commented on. 
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Decision of 0. A. ([1899] 1 Q. B. 667 ; 68 L. J. 
Q. B. 455 ; 16 T. L. E. 208} aiSrmed. 

OAKTWETGHT i>. SCOLCOATES UNION, [1900] 

[A. 0. 160 , 69 L. J. Q. B. 403 ; 64 J. P. 229 ; 48 

W. E. 394 ; 82 L. T. 167; 16 T. L E. 238— 

H. L. (E.) 

54 . Lteensed Premises — Deduction of Exi^enses 
necessary to Maintain Premises m State to Com- 
mand Rent — Compensation Charge — Parochial 
Assessments Aet, 1836 (6 &: 7 Will. 4, o. 96), s. 1 — 
Licensing Act ^ 1904 (4 Edw. 7, o. 23), s. 3.] — The 
probable average annual amount of a charge 
imposed by quarter sessions in respect of an exist- 
ing renewed on-licence under the Licensing Act, 
1904, as a contribution to the compensation 
fund, does not come within sect. 1 of the Paro- 
chial Assessments Act, 1836, as part of the 
probable average annual cost of the repairs, 
insurance, and other expenses necessary to main- 
tain the hereditaments in a state to command 
the rent at which they might reasonably be 
expected to let from year to year, and, therefore, 
IS not to be deducted in estimating the rateable 
value of the licensed premises for the purposes of 
the poor rate. 

Waddle r Sunderland Union Assessment 

[Committed, [1906] 2 K. B. 899 ; 76 L. J. 

K. B. 10; 71 J. P. 1 ; 95 L. T. 784 ; 23 T L.E. 

7 ; 4 L. G. E. 1165— Div. Ct. 

Affirmed [1908] 1 K. B. 642 , 24 T. L. E. 269 ; 
72 J. P. 99—0. A. 

66. Maohuiery placed on Premises hwt not 
attached thereto — Permanency of Machinery — 
Smtahility of Premises for Machinery — 
Machinery enhanoMg Value of Premises.^ — In 
estimating the rateable value of premises used as 
a factory, machinery placed on the premises 
for the purpose of making the premises fit for 
the particular trade or manufactm’e earned on 
there, and intended to remain there permanently, 
and the suitability of the premises for the 
machinery, ought to be taken into account as 
enhancmg the value of the premises, though such 
machinery is not attached to the premises ; but 
the machinery must not be separately valued, 
and a peicentage thereon added to the rateable 
value of the buildings. 

Crockett and Jones r. Northampton 

[Union Assessment Committed, (1902) 18 
T. L. E. 451 ; 72 L. J. K. B. 320— Div. Ot. 

56 Machinery — Enhancemeni of RateaVle 
Value of Premises.'] — The appellant was the 
tenant from year to year upon terms contained 
in an expired agreement of tenancy of some 
engineering works upon which there were a 
number of machines forming no part of the free- 
hold, but making the premises lit as premises for 
the particular purpose for which they were used. 

Held — that the presence of the tenant’s 
macbineiy on the premises, whether affixed to 
the freehold or not, might he taken into considera- 
tion as enhancmg the rateable value of the 
premises. 


Tyne Boiler Worhs v. Longienton ((1886) 18 
Q B. D. 81 ; 56 L. J. M. 0 8 ; 61 J. P. 420 ; 35 
W. E. 110, 55 L. T. 825 — 0. A.) followed and 
applied 

Decision of 0. A. (66 J. P 345 ; 93 L. T. 383 ; 
21 T. L. E 618 ; 3 L. G. E. 884) affirmed. 

Kirby r. Hunslet Union, [1906] A C 43 , 75 

[L. j. K. B. 129 ; 70 J. P. 60 ; 94 L T. 36 ; 

22 T. L. E. 167 ; 4 L. G. E. 144— H. L. 

57. Hallway — Directly or Indirectly Pro- 
ductive Part — Siynal-lox.] — For the pm'poses of 
parochial rating a signal-box, which forms part 
of a railway, is not to be treated as part of the 
running line, the directly productive portion of 
the railway which is assessed upon its net earn- 
ings, but it IS to be treated as part of the in- 
directly productive portion, and to be, tlierefoie, 
separately assessed upon its structural cost. 
Midland Eailway v. Pontefract Assess- 

[ment Committee, [1901] 2 K. B. 189 , 70 

L. J. K. B. 691 ; 65 J. P 455 ; 84 L. T. 536 ; 

17 T. L. E. 439— Div. Ct. 

68. Railway — Duplicated Lines — Whether 
Directly Productiie or Indirectly Productive .] — 
A number of lines of rails weie used for the pux- 
pose of traffic between collieries and the sea. The 
output of the coliieries was regular, but the load- 
ing of coal into ships was irregular, and the pur- 
pose for which the lines in question were used 
was the lelief of the mam running lines by pro- 
viding hnes on 1 which coal waggons going down 
to, or coming back from, the sea could pass one 
another so as to proceed in the order in which 
they were required, and lines on which coal 
waggons could, if necessary, wait until a ship was 
ready to receive them. Eighty-five per cent, of 
the railway company’s total gross receipts in the 
parish was earned by waggons winch traversed 
one or more of the lines in question. 

The arbitrator found as a fact that the lines 
m question were directly productive of profit, 
and held that they must he assessed with refer- 
ence to the profits made thereon .within the 
parish, subject to a deduction for < the part of 
the system (wherever situated) which was only 
indirectly productive of profit. 

Held — that the question as to what was the 
primal y use of the lines was one of fact for the 
arbitrator, and that his decision upon the facts 
as found by him was right. 

Decision of Bigham, J (70 J. P. 634 ; 95 L. T. 
456 ; 4 L. G. E. 932) affirmed. 

In re Taff Vale Ey. Co. v Cardiff Union 

[Assessment Committee, (1907) 71 J. P. 

529—0. A. 

59 Railway — Lines at Station — Station 
Appurtenances — Running Lines or Sidings ] — 
In addition to the four mam lines passing 
through a railway station, certain other lines 
were made at the station and used, some for the 
purposes of through traffic when the main lines 
were occupied, or likely to be occupied, and 
others for the purposes of carrying goods into 
the railway company’s warehouse and into a 
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piivale coal yard adjoining tlie station, and lor 
the making up and departure of local jiassenger 
trams Tliese lines were also used for the 
standing of empty trains without engmes. 

Upon a case stated by a court of (piarter ses- 
sions for the ojunion of the High Court, the 
question being whether these lines were to be 
lated as luiuiing hues or sidings : — 

Held — that the Jirinmry and principal pur- 
pose for which the hues in question W'ere made 
and used was the carrying of pas'ienger and 
goods tratfic, and that they were running lines 
and should be rated accordingly. 

Judgment of the Queen’s Bench Division 
(reported 60 L. J. Q B. 7.S1 ; 77 L. T. 21J) 
attiuiied. 

iStockpokt Uniok t . London and Noiith 
[WestbenHy. Co., (1898) 62 J P.244, 67 
L. J. Q B. 3:15 , 78 L. T. 180—0. A. 

GO. Mftilwtij/ — Jjinr.f into Goods Station. — | 
iJlrectlji Pivdurtire” — JiJarninfj,^ in Pari di , — 
Central Point — Lines used as Waiting Station — j 
Dclaij eansed hi/ Peasont outside Parish — “7h-| 
diroctli/ Prodiietiie ."] — Where there are several j 
lines of lails, used primarily for the purpose of i 
carrying trafSc into and from a warehouse or i 
goods yard, they are all to be regarded for the ’ 
purposes of assessment to poor rate as directly i 
productive, and therefore must be assessed by 
allotting to the parish a proportionate part of the 
earnings of the whole railway undertaking. The 
case of Stoeliport Union v. London and North 
Western Ry. Co ((18<)8) 67 L. J, Q. B. 3.S5 ; 62 
J. P. 244 ; 78 L. T. 180 — C. A.) is not a decision 
that only one of such lines is to he so legavded. 

Where there are several places m a parish to 
which goods go, a central or average point may 
be taken for the purpose of arriving at the pro- 
portionate part of the earnings of the whole 
undertaking attributable to that parish. 

Duplicated or multiplied lines are only to he 
treated as directly productive so far as they are 
required for meeting difficulties which arise in 
the parish in which such lines are situated. 
When such lines are used as a waiting and i 
sorting station for traffic which is delayed, owing 
to difficulties arising outside the parish, they are 
to be treated as indirectly productive, ancf’must 
be separately assessed. 

Stoclijjort Union v. London and North Western 
Ry. Co., supra^ and Great Pastern Ry. Co. v. 
Fletton Onersoers ((1882) Boyle and Humphreys- 
Davies on Rating, 2ncl ed. appendix), distin- 
guished. 

In rb Great Northern Ry. Co r . Edmonton 
[Union and Others, (190.3) 69 J. P. 179, 
316 , 93 L. T. 479 ; 21 T. L. R. 638 , 3 L. G. R. 

1359 — Channell, J 

61 Railway — Line Connecting Tvoo Raihvay 
Systems — Enhancement of Nam Line Tra/jjic — 
Basis of Valuation — Parochial Principle — 
Interest on Cost of Construoiwn'\ — E .short rail- 
way line connecting the Great Central Eailw'ay 
system with the Great Western Railway system 
was recently constructed by the Great Central 


Railway Company, m accordance with an 
arrangement with the Great Western Railway 
Company, for the more convenient intei change 
of traffic, with money advanced to them for the 
purpose by the Great Western Railway Oompaiiy 
at 3] per cent interest. The traffic on the link 
line wholly consisted of (hiough traffic from the 
Great Oential Railway to the Great Wc'^tcrn 
Railway, and nee rersii^ and the value of the 
line depended on the existence of tlie arrange- 
ment between the two companies 

Held — that in the circumstaucos the rating 
authority in ascertaining the rateable value of 
the line passing through any particular parish 
were not bound to adopt as tlie sole basis of 
valuation the actual net earnings within the 
parish calculated on the mileage projiortion of 
receipts, but were entitled to take into account 
as an clement of calculation the interest on the 
cost of the construction nt the line. 

South Eastern Ry. Co. v. Borhiny ((1854) 3 E. 
& B. 491) applied. 

Decision of Div. Ot. ([1906] 1 K. P>. 597 ; 75 
L. J. K B. 165 ; 70 J P. 38 ; 51 W It. 170 , 91 
L. T. 310; 22 T. L. R. 118; 4 L. G. 11. 84) 
reversed. 

Great Central Ry. Co, r. Banbury Union, 

[[1907] 1 K B. 717 ; 76 L. J. K. B. 577 . 71 

J. P. 157 ; 96 L T. 243 ; 23 T. L. R. 283 ; 5 
L. G, R 328—0. A. 

62. Railway — Leased to Sereral Com- 
panies — Ba SIS of Asse.ssment — Pa rooh lal Pri n- 
ciple — Competitire Valve — Contrihutiie Value.] 
— The appellants were the lessees of a railway 
passing under the Tliames and connecting the 
systems of several lailway companies. The 
rental amounted to £30,000 per annum under 
the terras of a private Act of Parliament, and the 
working of the railway had always resulted in a 
loss to the lessee compames. In assessing the 
rateable value quarter sessions disregarded the 
amount of the rent, but took into considciation 
the value of the line to a hypothetical tenant m 
view of its position, connections and the accom- 
modation thereby aftorded. 

Held — that quarter sessions, in assessing the 
rateable value, acted on the right principle 

East London Railway Joint Committee r. 

[Greenwich Union, (1907) 71 J. P. 460 ; 97 
L. T. 404 ; 5 L. G. R. 922— Div. Ot. 

63 Railway — Parochial Principle — Con- 
tribiiti'ie Value to Rest of Railway System — 
Prime Cost — Emdence as to — Remoteness.] — A 
line from Bletchley to Bedford was constructed 
by the London and Birmingliam Railway 
Company under an Act ol Paiiiametii, and an 
independent company (the Bedford Railway 
Company) was formed by the same Act, with a 
capital of £125,000, which was the estimated 
cost of making the said line, and it was piovided 
that fiom and aftei the completion of the line 
the London and Birmingham Railway Company 
should pay to the Bedfoul Railway Company a 
rent equal in amount to four per cent, on the 
£125,000, This sum having been expended, and 
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the line being incomplete, the London and 
Ijirmingham Railway Company spent a further 
sum of £240,000 on finishing its construction. 
The London and Birmingham Railway Company 
and the Bedford Railway Company were subse- 
quently, with other companies, amalgamated 
into one company iindei the name of the London 
and North Western Railway Company. Various 
competing lines were subsequently built by other 
railway companies, and it was admitted that 
none of those railway companies would have 
given more for the line than the appellants. 

Held — that, for the purpose of rating the line 
from Bletchley to Bedford, the rateable value of 
that portion of the line within the respondents’ 
union ought to be ascertained by taking the 
receipts and expenses within the union and 
making the usual allowances, and that the 
original cost of the line and the benefits it might 
contribute to other parts of the appeUants’ 
system ought not to be taken into account. 

Decision of Div. Ct. (70 J P. 46 ; 94 L. T. 
314 , 4 L. C- R 92) affirmed. 

London and North Western Ey. Co. v. 

[Ampthill Union Assessment Committee, 
(1907) 71 J. P. 545—0 A. 

64 . Hallway — Siynals and Levers necessary 
far the Safe Woj’litng of the Line — Directly 
Prod, ties re.'] — Certain signal-boxes contained 
levers which worked simultaneously the points 
or crossings and the signals. The signals were 
as necessary for the safe working of the line as 
were the points or crossings. 

Held — that although the signal-boxes them- 
selves might be rated as indirectly productive 
property, and not as part of the running line, 
the levers and signals should be rated as directly 
productive property, and as part of the riiniiiiig 
line. 

South Eastern and Chatham Ry. Co’s 

[Managing Committee o. St. Saviour’s 

Union Assessment Committee, (1901) 66 
J. P. 441 — County of London Sessions. 

65 . Separate Assessvient of different Pah’tiom 
of one Property.'] — The fact that different 
portions of a property aie capable of being made 
separate hereditaments does not oblige the rating 
authority to separately assess and rate the 
respective portions. 

The only exception to the rule that if a given | 
area consists of one hereditament it must be 
rated in one lump sum is where the entire thing 
is unpiofitable, in which case that which can be 
profitably occupied is taken out and assessed. 

Whether the whole of the different portions of 
a property are one hereditament or more is a 
question of fact. 

The appellants were the owners of a property 
comprising the greater part of what is known as 
York Station, including running lines, sidings, 
passenger stations, sheds, shops, works, goods 
yards, &c. The whole of the premises formed 
one continuous area under the control of the rail- 
• way company, and was completely fenced round 


except where the main lines passed through. 
There was access from every part to every other 
part, and the whole was closed at night by the 
locking and watching of the gates, so that none 
of the public could enter without pei mission. It 
was possible to distinguish pait of the premises 
at separate ai’eas, and such areas were capable of 
being occupied separately from the railway 
by persons other than the railway company, 
although m such case arrangements would have 
to be made defining the user and area of occupa- 
tion. As laid out the premises were only adapted 
for the use of the railway company. The rating 
authority had rated the piemises as one area, and 
the railway company had appealed against such 
assessment to an arbitrator, who upheld the 
rating authorities. 

Held — ^that the arbitrator was right and the 
premises could he assessed as one continuous area. 

North Eastern Ry. Co. t. York Union, 

[1900] 1 Q. B. 733 ; 69 L. J. Q B. 376 ; 64 
J. P. 437 ; 82 L. T. 201--Div. Ct. 

66. Sewage Farm ] — A sewerage board, for the 
purpose of carrying out their statutory duties, 
bought a farm which they conveited into a 
sewage farm, and let to an agricultural tenant 
who covenanted to dispose of the sewage 
delivered by the board on to the farm. The 
rent payable by the tenant was a fair rent for 
the advantages which he got under the lease, 
including the manurial value of the sewage, and 
in these circumstances the court of quarter 
sessions held that the actual rent was the true 
basis on which the farm should be rated ; and 
their decision was affirmed by the Divisional 
Court. 

Held — that the rating authority ought to 
have taken into account, beyond the rent payable 
by the tenant, the annual value of the facilities 
afforded to the seweiage board in the discharge 
of their duties by the user of the farm as a 
sewage farm, thus regaiding the board as a 
hypothetical tenant for the farm. 

Decision of Div. Ct. ([1906] 1KB. 214 ; 75 
L. J. K. B 237 ; 70 J. P. 63 ; 64 W. E. 455 , 94 
L. T. 282 ; 4 L G. R. 287) reversed. 

Davies 1. Seisdon Union, [1907] 1 K. B 630 ; 

[76 L. J. K. B. 472 ; 71 J. P. 153 ; 96 L. T. 

315 ; 23 T. L E. 251 ; 5 L. G. R. 306—0. A. 

67 . Tramioay — Parochial System — Mileage 
System,] — A. tramway company owned a system 
of tramways which extended over several 
parishes. The company claimed that, as it was 
impossible by direct evidence to arrive at the 
actual receipts and expenses in any particular 
parish, a fair method of ascertaining the rateable 
value of the undertaking in any one parish was 
to take the rateable value of the whole under- 
taking and divide it among the several parishes 
m which the undertaking was situate according 
to the number of car miles run in each parish 
during a period of twelve months. The rating 
authority of one of the parishes objected that 
this mode of valuation disregarded the difference 
in the earning capacity of a car mile in the 
different parishes. Quarter sessions approved 
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the method put forward by the tramway 
company. 

Held — that this method of valuation could 
not be said to be an infringement of the paro- 
chial principle ; that it was an admissible 
method ; and that the question which of two 
possible methods of valuation was the better was 
for the quarter sessions, and that consequently 
the Court would not interfere with their decision. 

Decision of Div. Ct. (70 J. P. 226 ; 4 L. G. R. 
466) affirmed. 

London Dkited Tramways, Ld r. Brent- 

[eord Union Assessment Committee, 

(1907) 71 J. P. 249 ; 96 L. T. 628 ; 5 L. G. R. 

682~C. A, 

68. 'fFntmoo7'/iis — Usn- of Intake f root River — 
Special Fitnens of tlte Land and Strnetvre for 
Intake — Large Sima paid Jor Privilege oj taking 
Water from J2iiier.] — The appellant company 
had by statute a very valuable right of appro- 
priating water drawn from the river Lea It 
was absolutely necessary for them to get access 
to the river Lea in order to appropriate that 
water in the given quantities, and the point at 
which they took it was fixed by statute, and was 
presumably the point best adapted to their needs, j 
The laud and structure which they occupied for 
the purpose of securing and passing the water 
into their system had an added value by reason 
of its special fitness for this purpose. Large sums 
had been exacted by successive Acts of Parlia- 
ment from the appellant company, presumably 
in return for the privileges conferred upon 
them. 

Held — that no sura paid for a privilege not 
annexed to the land proposed to be rated was an 
element in arriving at the rateable value of the 
channel into which it was diverted ; that there 
was an added element of value in this case by 
reason of the special fitness of the land and 
structure for a particular profitable puipose; 
^ and that the case must go back to the sessions 
for rehearing and determination. 

'• Decision of Div. Ct. ( [1901] 2 Iv. B. 620 ; 
70 L, J. K. B. 710 65 J. P. 726 ; 49 W. R. 619 ; 

85 L, T. 132 ; 17 T. L R 571) reversed. 

New River Co. v. Hertford Union, [1902] 

[2 K. B. 597; 71 L. J. K. B. 827; 66 J. P. 

724 ; 51 W. R. 49 ; 87 L. T. 360 : 18 T. L. R. 780 

—0. A. 

69 . Waterwu7'ks and Reservoir — Capital 
Expenditure — Cost of Construction.'] — A reser- 
voir and waterworks constructed by the appel- 
lants under a private Act of Parliament, enabling 
them for the purposes of such constiuction 
to submerge the sites of a parish church, 
vicarage and schools, and to stop up and 
divert certain roads, on condition that they 
should provide another church, vicarage and 
schools, and make new roads and bridges, ought 
to be rated on the basis of including as part of 
the capital expenditure the cost of the new 
church, vicarage and schools, and the new roads 


and bridges, as well as of the actual reservoir and 
waterworks themselves. 

Liverpool Corporation r Llanpyllin 

[Assessment Committee, [1899] 2 Q. B. 14 ; 

68 L. j. Q. B. 762 ; 63 J P. 452 ; 80 L. T. 667 ; 

16 T. L. R. 349— C. A. 

(d) Distress. 

70 . Applioation for Warrant — Okgectxon that 
Rate rdrospeotive.] — An objection that a rate is 
partly retrospective, because made after the 
commencement of a half year to meet the 
expenses of the whole half year, cannot be raised 
upon the hearing of an application for a distress 
warrant. 

R V. Kingston ((1858) E. B. & E. 266) 
followed. 

Cheney r. Tallowin, [1904] 2 K. B. 763 ; 73 
[L. j. K. B. 943 ; (i8 J. P 628— Div. Ct. 

71 . Compounding — Proportioning Rate — Poor 
Rate Assessment and Collection Act, 1869 (32 & 
33 Vict. e. 41), ss, 3 — 16 — A poor late was made 
and allowed on June 19th, 1897, and was expressed 
on the face of it to be estimated to meet all 
expenses to be incurred before September 29th, 
1897. The vestry, acting under sect. 4 of the 
above Act, had ordered the owners of premises 
not exceeding £8 per annum to be rated 
instead of the occupiers. Twelve newly built 
dwelling houses (all of which were under that 
value) which had been completed and occupied 
just prior to the date of the rate, were owned by 
one owner, who, on June 18th, agreed with the 
overseers to pay the rates demanded in respect 
thereof of the twelve houses, whether occupied 
or not. A demand for a rate of £6 85 . was 
subsequently made on her, which she refused to 
pay On a summons being taken out to enforce 
the rate, the justices refused to I'^sue a distress 
warrant for a greater sum than for £4 Is. 

on the ground that as the twelve houses were 
not occupied till June 12th, the full amount of the 
rate, which was current for the period from 
March 25th, 1897 to September 29th, 1897, could 
not be properly demanded. The Court remitted 
the matter back to the justices with the expression 
of opinion that a warrant for the full amount 
demanded should issue — holding that sect. 16 of 
32 & 33 Vict. c. 41, did not apply. 

R. V. Tempest, Ex parte Townsend, (1898) 
[14 T. L. R. 199— Div. Ct. 

73 . Demand for Rate — Occupier Ceasing to 
Occupy dunnq Currency of Rate — Ko Jiesh 
Demand for Apportioned 'Rate — Distress Warrant 
for Apportioned Pari — Valid, it y — Poor Reliej 
Act, 16U1 (43 Eliz c. 2), ,s. 2 — Distress for Rates 
Act, 1849 (12 & 13 A'^ict. c. 14), Seked. Form C. 1. 
— Poor Rate Assessment and Collection Arts, 
1869 (32 & 33 Vict. c. 41). 16, and 1882 (46 & 

46 Vict. G. 20), s. 3 ] — The appellant was rated in 
October, 1904, for the half-year ending Maich, 
1906, in the sum of £9 Is. ‘id., as the occupier of 
a house and other hereditaments The said rate 
was demanded in November, 1904, and not paid. 
The appellant continued to occupy the house for 
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the whole period of the rate but was only in 
occupation of the other hereditaments until 
November 25th, 1901. No fresh demand for a 
proportionate part of the rate was made, but an 
application was made for a distress warrant, in 
which the sum of £6 6s. was named as the 
apportioned rate. The justices found as a fact 
that the sum of £3 IO5. hd was the amount due 
and issued a wan ant accoidingly. 

Held — that no fiesh demand of the actual 
amount due was necessary and that the justices 
had jurisdiction to ascertain the amount due and 
issue a distress warrant for the same. 

Mansell v. Itohen Oversebes, [1906] 1 

[K B. 221 ; 76 L. J K. B. 232 ; 70 J. P. US ; 

61 W. E. 460 : 94 L. T. 320 ; 22 T. L. R. 228 , 
4 L. G. R. 279— Div. Ct. 


73. “ Keeping Possession ” of Goods — Man in 
Possession — Goods Stored at Police Station — 
Costs — Pistress (^Costs') Acts, 1817 (67 Geo. 3, 
6'. 9.3), s. 1, Sched., and 1827 (7 & 8 Geo 4, e 17) 
—Police Aot, 1890 (53 & 54 Vict. /•. 45), s. 23.] 
— The Home Becretary, acting under sect. 23 of 
the Police Act, 1890, approved a table of fees 
payable to constables m respect of the service 
of summonses, the execution of warrants, and 
the performance of other occasional duties. The 
table of fees allowed a constable, when making 
a Astress, Is. per day for “keeping possession 
of ” the goods 

By sect 1 of the Distress (Costs) Act, 1817, 
which applied to distresses for rent, but was made 
applicable to poor rates by the Distress (Costs) 
Act, 1827, the chaiges specified m the schedule 
were the only charges allowed, and in the 
schedule a charge of 2s. &d per day for a “ man 
m possession” was allowed 

A constable executed a warrant of distress for 
the recovery of a poor rate not exceeding £20, and 
removed the goods to a police station, where they 
were locked up in a cupboard, the key of which 
was kept hanging up in the station, for five days, 
when they were sold by auction. The constable 
claimed from the person distrained upon the sum 
of 65 , being at the rate of Is. a day for “keeping 
possession ” of the goods distrained. 

Held— that the constable had kept possession 
of the goods , that the words “ man in posses- 
sion ” in the schedule to the Distress (Costs) Act, 
1817, meant in possession of the goods, and were 
not confined to possession of the goods on the 
premises on which they were distrained ; and 
that therefore the constable was entitled to the 
sum claimed. 

Scott v. Denton, [1907] 1 K. B. 456 ; 76 L. J. 

[K. B. 330 ; 71 J. P. 66 ; 95 L. T. 760 ; 23 
T. L. E. 73 ; 6 L. G. R. 261— Div. Ot. 

74 . Non-payment — Pistress Wai*i'ant — Right 
of Appeal — Poor Relief Act, 1601 (43 Bliz. 
c. 2), s. 6— Poor Relief Act, 1743 (17 Geo. 2, 
u. 38), ss. 4, 7.]— No appeal lies to quarter 
sessions, before levy, from the order of a magis- 


trate directing a distress warrant to issue for 
non-payment of poor rates. 

Reg. V. London JJ , Ex parte Ba-vne, [1899] 

[1 Q. B. 532 ; 68 L. J. Q. B. 383 ; 63 J. P. 

388 ; 47 W. R. 316 ; 80 L. T. 286 ; 15 T. L. R. 

196— Div. Ct. 

76 Reasonable Charges of tailing, heeping, 
and selling the Distress — Action for recoiery 
of JUxcess — Jurisdiction of County Court — Dis- 
tress (^Costs') Act, 1817 (57 Geo. 8, c. 93), ss. 2, 4 
— Distress (^Costs') Act, 1827 (7 & 8 Geo. 4, 

G. 17) — Distress for Rates Act, 1849 (12 & 13 
Vict G. 14), s. 1.] — 'I he remedy of a person 
aggrieved where a bailiff has exceeded the 
reasonable charges of taking, keeping, and selling 
a distress for poor rates is not confined to an 
application to justices for an order under sect. 2 
of the Distress (Costs) Act, 1817, but the 
county court has jurisdiction to try an action 
for the recovery of any excess over such 
reasonable charges. 

R. r Philbriok and Another, [1905] 2 K. B. 

[108 ; 74 L. J. K. B. 464 ; 69 J. P. 221 ; 53 

W. R. 527 ; 92 L T. 571 ; 3 L G. R 679— 

Div. Ct. 

76 . Sum under £20 — Sale — “ Reasonable 
Charges of Selling” — Distress {Costs') Act, 1817 
(57 Geo 3, c. 93, and Sched.) — Distress {Costs) 
Act, 1827 (7 & 8 Geo 4, c. 17) — Distress {Costs) 
Act, 1849 (12 & 13 Vict. c. 14), s 1.]— A warrant 
under 12 & 13 Vict. c. 14 was obtained by 
the respondents, directing them to make a 
distress of the goods of the appellant, and to 
sell the same if within the space of five days 
after the distress the sum of £1 then due and 
owing by the appellant in respect of the poor 
rate and the further sum of 5s. Id., the cost of 
obtaining the warrant, ere not duly paid by the 
appellant. The appellant paid the amount 
claimed less 1,<(. of the amount due for poor rate. 
The respondents sold the appellant’s goods to 
satisfy the unpaid balance of the rate, and gave 
the appellant a statutory notice of costs and 
charges as required by 57 Geo. 3, c. 93, including • 
auctioneer’s charges 14s. 

Held — that the respondents were not limited 
to the costs and charges as provided by 57 Geo. 3, 
c. 93, as applied to a levy for poor rate by 7 & 8 
Geo. 4, c. 17, but that the respondents were 
entitled to deduct the “reasouable chaiges of 
selling ” as provided by 12 & 13 Vict c. 14, s. 1. 
Hill v. Pannipee and Others, [1904] 1 

[K. B. 811 , 73 L. J. K. B. 666 ; 68 J. P. 261 ; 

62 W R. 688 ; 90 T. L. 511 ; 20 T. L. E. 324 ; 

2 L. G. R. 381— Div. Ct. 

Overruled in Coster - y. Headland, No. 77, infra. 

77 . Sum not exceeding £20 — Expenses — Dis- 
tress {Costs) Act, 1817 (67 Geo. 3, 0 . 93), s. 1, 
Sched — Distress {Costs) Act, 1827 (7 &8 Geo. 4, 
c. 17) — Distress for Rates Act, 1849 (12 & 13 
Vict. 0 . 14), s, 1.] — The Distress (Costs) Act, 
1817, as applied by the Distress (Costs) Act, 
1827, to distresses for poor rate is not impliedly 
repealed by the Distress for Rates Act, 1849, 
and, therefore, where a distress is levied for poor 
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rale for an amount not exceeding £20, only such 
costs and charges as are specified in the schedule 
to the Distress (Costs) Act, 1817, can betaken as 
the costs and charges of the levy and disposition 
of such distress. 

Ildl V. Pannifev ([1904] 1 K. B 811; 73 
L J. K. B. 556 ; 68 J. l\ 261 ; 52 W. R. 588 ; 90 
L. T. 511 ; 20 T. L. E. 824— Div. Ct., No. 76, 
supna) overruled. 

Decision of C. A. ("1905] 1 K. B. 219; 74 
L. J. K. B 210 ; 69 J. P. 90 ; 92 L. T. 98 ; 21 
T. L. E. 123 ; 3 L. G. E. 174) affirmed. 

COSTEE AND ANOTHER K HEADLAND, [1906] 

[A. 0. 286 ; 75 L. J. K. B. 488 ; 70 J. P. 249 , 

94 L. T. 582 ; 22 T. L. E. 441 ; 4 L G E. 589 

— H. L (E.). 

78 . Tenden of Part of Rate — Imie of Piatre.'ir 

Warrant for whole Amount — Warrant of Commit- 
ment — Jurisdiction if Maijislrate — Risoretion — 
(12 & 13 Vict. c, 14), 1, Sehed , Form A. (i.) ] 

— The applicant had refused to pay part of a 
rate, having a conscientious objection to the 
payment of it. He tendered part of the rate 
accordingly to the oversecns, ivho refused to 
accept It. On a summons being issuetl before a 
magistrate he again tendered part of the rate in 
court, but the magistrate issued a distress war- 
rant for the full amount. The applicant tendered 
part of the rate to the bailiffs, who refused it, 
and reported to the overseers that there were not 
sufficient goods on the premises to satisfy the 
distress warrant. The overseers applied to the 
justices for a warrant of commitment, who made , 
it accordingly i 

Held— that the justices had jurisdiction to j 
issue the warrant of distress for the whole j 
amount, and it was a matter entirely within ’ 
their discretion. 

Ex PARTE Wyles (or WiLES), (1904) 73 

[L. J. K. B. 112; 68 J. P. 13 ; 90 L. T. 225 ; 

20 T. L. E. 150 ; 20 Cox, C. C. 602— Div. Ot. 

79 . Tender of Part of Rate — Refusal of \ 
Overseers to Aeoejit — Summons — Rsue of 
P [stress Warratit Jor the Whole Amount of 
the Rate less Part tendered in Court — Juris- \ 
diction of Magistrate — 12 & 13 Vict. c. 14, 
s, 1, and Soiled. ] — A ratepayer on demand ^ 
being made on him for £441 8s, M m payment 
of rates, tendered £416 to the overseers, 
and declined to pay the rest on the ground 
that it would be applied to puiposes to which he 
had a conscientious objection. The overseers 
refused to accept part payment, and the magis- 
trate issued a summons. At the hearing of the 
summons the sum of £416 was again tendered 
in court, and the magistrate refused to issue a 
distress warrant for more than £23 8s, 9<Z., the 
balance of the rate. 

Held — that the magistrate had jurisdiction 
to do so. I 

E. u . Gillespie. Ex parte West Ham Ovbe- 

[SBBRS, [1904] 1 K. B. 174 ; 73 L. J. K. B. 

106 ; 68 J. P. 11 ; 52 W. E. 367 ; 90 L. T. 15 ; 

20 T. L. E. 113 ; 2 L, G. E. 69— Div. Ct. 


(e) Occupation, 

80 Aqueduct — Branch Manifo siqijdij Adjoin- 
ing Authoritii— Jhain under Control of Owners 
of Aqueduct 1 — The appellants were the owners 
of a reservoir and aqueduct for supplying the 
city of L , and they had power to supply any 
local or sanitary authority witiim twenty miles 
of the aqueduct. They agreed to supply the 
W. urban district council. Under the teims of 
such agreement the W. urban district council 
obtained the necessary powers, under the Public 
Health Act, 1875, for the laying of a main from 
the appellants’ aqueduct, and the main was con- 
structed by the appellants, who had the entire 
control and management of it, and the sole right 
to make connections theiewith, The W. urban 
district council paid 1 per cent, of the cost of 
providing the mam. 

Held — that the appellants weie the occupiers 
of the main, and were rateable in respect thereof. 

Liverpool Corporation r. Birkenhead 

[Union, (1906) 70 J. P. 146 , 94 L. T. 509 , 
4 L. G. E. 273— Div. Ct. 

81 . Change of Occujiation — Period for which 
Rate Made — Period from Allowa nee hg Justices ] 
— The appellant was summoned on a complaint 
preferred by the overseers, to show cause why lie 
had not. paid a certain poor rate. The rate in 
question was allowed by the justices on October 
21st, 1898, and was intended for the period from 
September 29th, 1898, up to March 25th, 1899. 
The premises in respect of which the appellant 
was rated were occupied by him from before 
September 29th, 1898, up to November 30th, 
1898, and the complaint was m respect of the 
portion of the rate from September 29th to 
November 30th, 

Held — that the appellant was only liable to 
pay the rate from the time it was allowed by the 
justices, namely, from October 21st, 1898, to 
November 30th, 1898. 

Davis v. Woodfield, (1900) 64 J. P. 215 ; 81 
[L. T. 782— Div. Ct. 

82 . Benefcial Oocuimtion — Caretaher or 
Semvant.'] — The appellant was rated to a poor 
and general district rate as the occupier of a 
house of which he was also the owner. The 
appellant was also the owner of fifty or sixty 
houses he was building or had built in the 
vicinity. L. , a building foreman iii the service 
of the appellant at a wage of £2 15s, per week, 
inhabited the said house with the exception of 
one bedroom, which he could have used had ho 
wished. All the furniture m the house was L.’s, 
who paid no rent and remained subject to removal 
to any other of the appellant’s said houses at 
twenty-four hours’ notice. L.’s duty was to 
supervise the workmen bmlding, to answer 
inquiries, and generally to look after the appel- 
lant’s property. During L.’s residence constant 
efforts were made to sell or let the premises. 
On a summons for a distress wan’ant for the 
poor rate, and for an order for payment of the 
general district rate, the justices stated that they 
were satisfied that £2 15s, was the full wage of 
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a building foieman, and they held that the 
appellants occupied the said house through his 
servant L. 

Held — that the Court could not interfere with 
the decision of the justices. 

Bbetie V. Walthamsto-w Oveksbers, (1904) 
[68 J. P. 645 ; 2 L. G-. B. 1178- Div. Ct. 

83. Land used for Exhihitionof Adiertiseinents 
— Advertisement Contractor — “ Permitting ” 
Land to he so used — Advertising Stations (^Rating') 
Act, 1889 (52 & 53 Vict. c. 27), s. 3.]--An 
advertisement contractor hired from builders and 
owners of laud the right to aflSs advertisements 
upon the hoardings erected by the builders during 
building opeiations, and affixed thereto the adver- 
tisements of the persons whose advertisements he 
had agreed to exhibit. 

Held— that the advertisement contractor was 
not a person who “ permitted ” the land on which 
the hoardings stood to be used for the exhibition 
of advertisements within the meaning of sect. 3 
of the Advertising Stations (Rating) Act, 1889, 
and that he was not rateable, as beneficial 
occupier, in respect of such land. 

Bijeton' V. St. Giles’ and St. Geoege’s 

[Assessment Committee, [1900] 1 Q. B. 

389 ; 69 L. J. Q. B. 184 ; 64 J. P. 213 ; 82 
L T. 24— Div. Ct. 

84 Lease of a Toll Bridge— Occupation hy ' 
Lessee for Rating Purjioses — Rights reserved to 
the Lessor s.l — The corporation of York by a 
lease demised to P. the tolls of a certain bridge 
and the toll house adjoining the bridge for 
thiee years. P. covenanted to pay all rates and 
taxes, and not to put any placards upon the 
bridge without permission. The corporation 
reserved the right of rfee passage for their 
servants and vehicles, and the right of entry 
in order to do any repairs, and also the right to 
open the bridge at certain hours to allow vessels 
to pass through. 

Held — that P. was “ occupier ” of the bridge, 
and as such liable to be rated in respect of it. 

Perot v Hall, (1903) 67 J. P. 293 ; 88 L, T. 

[830 ; 19 T. L. R. 603 ; 1 L. G. R. 61.3— 

Div. Ct. 

85. Sewage Farm — Lease — Bight of Fntry for 
Begmir of Works on Farm — Oeaupation hy 
Drainage Board— Rateahility of Lessors ] — The 
appellants, under their statutory powers, were 
the owners of a sewage farm on which they had 
erected certain sewage works, plant and carriers 
The farm was then demised by them to a tenant 
with a reservation of a right of entry thereon for 
the purpose of maintaining, altering, and repair- 
ing tlie works as might be necessary to use the 
farm as a sewage farm The tenant was to 
irrigate by means of certain carriers and sluices, 
and keep the same properly flushed and cleansed. 
The surveyor and agent of the board from time to 
time entered on the land in order to see that the 
sewage was properly treated and distributed, 
and to do the necessary repans. The quarter 

B.D.— VOL. III. 


sessions found, as a matter of fact, that the 
sewage works, plant and carriers were not in the 
occupation of the drainage board, and that the 
appellants were not rateable m respect thereof. 

Held — that it wms impossible for the Court 
to say, on the facts before it, that the sessions 
weie bound to hold that the drainage board were 
occupiers. 

Stourbeidge Main Drainage Board v 

[Seisdon Union, (1902) 66 J. P. 372 ; 86 
L. T. 415— Div. Ct. 

86 . Warehouse — Removal of Working Apjdi- 
ances, ^'c,,for Period during Currency of Rate — 
Kutice of Cessation and Resumption of User — 
Inteniion to use in Certain Fcenf — Liahilitij for 
Rate ] — ^For a certain period after the making 
and dm’ing tbe currency of a rate a self-con- 
tained warehouse was emptied of goods and 
working appliances and closed, the water supply 
for working a hoist being cut off. Dining the 
period a notice was disjflayed on the premises 
stating, that they were to let. At the com- 
mencement of the period the lespondents, 
who were the keepers of the warehouse, gave 
notice to the superintendent collector of rates 
that they had gone out of occupation and invited 
inspection, and at the end of the period they gave 
notice that they had reopened the warehouse. 
During the period the respondents were able to 
get the supply of water put on at any moment, 
and the working appliances were stoied in an 
adjoining warehouse, whence they could be got 
whenever they wore required. Subject as above, 
the waiehouse was ready for receipt of goods 
at any minute, and the respondents were at all 
times throughout the period prepared to receive 
applications for the hire of storage room, and 
ready and willing to reopen the warehouse, pro- 
vided that enough goods were offered to fill half 
the whole capacity of the warehouse With this 
proviso they were prepared to reopen the ware- 
house, and let either the whole of it, or separate 
floors or separate rooms, or to let floor space at a 
tonnage or package rent. 

Upon an application for a distress warrant in 
respect of an unpaid portion of the rate for the 
said period, the respondents contended that they 
were not in occupation of the warehouse during 
such period, and were, therefore, not liable to pay 
the rate in respect thereof. 

Held — that upon the facts the respondents 
had. retained control of the warehouse during the 
period in question, and had always^ intended to 
utilise the premises for the purpose of their busi- 
ness whenever the opportunity offered, and that 
therefore they had not ceased to occupy and were 
liable to pay the rate during that peiiod. 

Bootle Overseers v. Liverpool Warehousing Co, 
((1901) 65 J, P. 740; 85 L. T. 46, No. 92, 
infra') distinguished. 

Decision of the Div. Ct. (reported suh noni. 
R. V. Henderson and Other Justices (1905) 
69 J. P. 294 ; 92 L. T. 6G2 , 3 L. G. R. 756) 
reversed. 

R. Melladbw & Son, [1907] '1 K. B. 192; 

[76 L. J. K. B. 262; 71 J. P. 125 ; 96 L. T. 

189 ; 23 T. L. R. 207 ; 5 L. G. R. 177—0. A. 

9 



259 


EATBS AND EATING. 


2G0 


Poor Eates — Continued. 

87 . Weeldy Tenant — ’•'•derm not exceeding \ 
Three Months ” — Amount payable by Occupier — 
Poor Bate Assessment and Collection Aot, 1869 
(32 & 33 Vict. G. 41, ss. 1, 2.] — The appellant 
was a tenant of premises from week to week, 
and had been so for six months. By sect. 1 of 
the Poor Rate Assessment and Collection Act, 

“ The occupier of any rateable hereditament let 
to him for a term not exceeding three months 
shall be entitled to deduct the amount paid by 
him in respect of any poor rate . . ” from the 
rent due to the owner, and by sect 2 No such 
occupier shall be compelled to pay to the over- 
seers at one time or within four weeks a greater 
amount of the rate than would be duo for one 
quarter of the year.” 

Helt) — that an occupier “for a term not 
exceeding three months ” was an occupier who 
had not got an assured tenancy for more than 
three months, and that the appellant as a weekly 
tenant was entitled to the benefit of the Act. 

Hammond v. Farrow, [1904] 2 K. B. 832; 73 

[L. J. K B. 726 ; 68 J. P. 352 ; 91 L. T. 77 , 
20 T. L. R. 497 ; 2 L. G. R. 817 -Div. Ct. 

(f) Rateability. 

88 . Additional Burial Ground — Apart from 
Chnrokyard — Pees received by Incumbent — Sale 
of Graves — Beneficial Occupation -Exemption 
— “ Exclusively appropriated to Public Beligious 
Worship ” — Church Bmldinq Acts, 1818 (68 
Geo. 3, 0 . 46). s. 33, and 1845 '(8 & 9 Vict. e. 70), 
s. 13 — Poor B,ate Exemption Act., 1838 (3 & 4 
Will 4, c. 30), s. 1.] — A rector is not rateable in 
respect of the churchyard ; and the same exemp- 
tion applies to an extension thereof, even though 
not contiguous to it. 

A churchyard having been closed in 1854, in 
1856 and 1883 two additional pieces of ground 
contiguous to one another, and distant about 
300 yards from the church, were acquired as 
burial grounds under the Church Building Acts, 
and were conveyed to the Ecclesiastical Com- 
missioners as additions to the burial ground of 
the parish, and to be devoted to ecclesiastical 
purposes for ever. These giounds were conse- 
crated for interments according to the rites of 
the Church of England, and the rector of the 
parish received fixed fees for the performance of 
burials and for the purchase of plots for inter- 
ment and for the erection of monuments. It 
was attempted to rate the rector as the beneficial 
occupier of the burial ground. 

Heed — that these additional burial grounds 
were in the same position as an ordinary church- 
yard, and that the rector was not rateable in 
respect of them. 

North Manchester Overseers v. Winstan- 

I LET [1907] 1 K B. 27 ; 76 L. J. K B 33 , 

71 J. P. 48 , 95 L. T. 796 ; 23 T. L R. 35 5 
L. G. R. 7~Div Ct 

Reversed C. A., February 28ih, 1908, 24 T. L. R. 
388 

89 Construetum of Railway Tine— fihv able 
Buildings erected by Contractors for the Ifousiiig 


of Worhmen — Whether rateable— iZ Elin. o. 2 ] 
— The respondents were contractors constructing 
a line of lailway. In order to house the men 
employed upon the woik they erected movable 
structures divided into sleeping and dining 
rooms. At the time of tlie appeal the structures 
had been in the same situation for a year. 

Held — reversing the decision of Qr. Sess., 
that the structures were rateable. 

Decision of Qr, Sess. (68 J, P. 5.6) reversed. 

Mitchell Bros. i. Worksop Union, (1906) 

[69 J. P. 63 ; 92 L. T. 62 ; 21 T L. R. 156 ; 3 
L. G. R 44— Div. Ct. 


90 . Construction of Statutory E.remption — 
Rateabilitg of Old Serjeants’ Inn — Parliamen- 
tary Bargain — Compefenee of Parties — Cesser of 
Society — Extent of Evemption — Bates 'imposed 
by later Statutes.'\ — A private Act of Parlia- 
ment was passed to carry into effect an agree- 
ment between the Society of Serjeants’ Inn and 
the overseer.s of the parish of St. Dunstan in 
the West, which agreement provided that the 
society should pay tn the ovenseers £80 a year 
to be applied to the relief of the poor, and that 
this annual sum should be a full discharge of all 
poor rates and other parochial rates, assessments 
or burthens from time to time, and that the inn 
should be exempt from all rates for the parish 
to the utmost extent to which the parties were 
competent to consent. The society having ceased 
to exist : 

Held — (1) per Lord Alverstone, C.J., and 
Ridley, J., that the individual properties of 
which the inn was composed were not now 
exempt from the poor rate ; and (2) per Lord 
Alverstone, C.J., and Darling, J , that, assuming 
that there was such exemption, it did not include 
exemption from rates created by subsequent 
statutes and added to the poor rate merely for 
purposes of collection. 

Jonas v Overseers of St. Dhnstan, (1907) 
[71 J. P. 33 . 96 L. T. 787 ; 23 T. L. R. 13 : 6 
L. G. R. 147— Div. Ot, 

91 . Beaf and Biniit) Home — Exemption — 
Yol'untary Schools Act, 1897 (60 ic 61 Vict. o 6), 
ss. 3, 4 — Elementary Education (Jilind and Deaf 
Childrcnj j\ot, 1893 (56 & 67 Vict c. 42.] — A 
deaf and dumb home certilied under the Ele- 
mentary Education (Blind and Deaf Childien) 
Act, 1893, for the education, hoarding, and lodg- 
ing of fifty-four deaf children of both sexes, and 
for the education of twenty of such children as 
day pupils, and in receipt of contributions from 
various school boards and a grant from the 
Education Department, i.s not a i oluntary school 
within the meaning of sect. 4 of the Voluntary 
Schools Act, 1897, and, thciefore, not exempt 
from rates. 

Jews’ Deaf and Dumb Home, Wandsworth 
[(Trustees of) v. Wandsworth and 
Clapham Union Assessment Committee 
(1901), 66 J. P. 137 — County of London 

^ Qr. Sess 
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92. Eiriidy WareUou&es — Oeoujjation — Lia- 
htlity to Bates.'] — The lespondents, the owners 
of certain warehouses, gave notice to the over- 
seers (the appellants) befoie the making of cer- 
tain rates, that they intended to keep certain 
warehouses empty and unoccupied during the 
year for w hich such rates were to be made, and 
they would claim exemption from such rates in 
respect thereof. All the goods in such ware- 
houses were lemoved before the making of the 
rate, and the warehouses had remained locked 
up, unused and unoccupied since then They 
continued to be advertised in the list of waie- 
houses to be let by the respondents Each 
warehouse was one of a block through which a 
continuous shafting passed, and at the end of 
the block was a notice, “ For storage apply to 
the Livei pool Warehousing Company.’’ One of 
the warehouses in respect of which notice had 
been given to the appellants had been advertised 
as to let by a notice affixed on the warehouse 
itself. 

Held — that the justices were justified in 
coming to the conclusion that there was no 
occupation of the waiehouse so as to render tlie 
respondents liable to be rated in respect thereof. 

Southend-on-Sea Corporation v. White {(1900) 
65 J. P. 7 , 83 L. T. d08— Div. Ct., see No. 17, 
sujora) distinguished. 

Bootle Oveesebes r Liveepool Waebhous- 

[iNG Co. ; The Same r. Webstee (J and 

T.) (1901) 66 J. P. 740 ; 86 L T. 45 ; 17 
T. L. E. .550— Div. Ct 

93. Free Lihrary-—Land lelonginy to Society 
for Purposes of Science, Literature, or Fine Arts 
— Scientific Societies Act, 1843 (6 & 7 Vict. c. 36), 
s. 1.] — A fiee library owned and occupied by a 
municipal corporation thiough a bbrary com- 
mittee IS not exempt from being rated, either on 
the ground that there is no beneficial occupation, 
or that it is land owned by a society for the pur- 
poses of science, literature, or the fine arts under 
sect 1 of the Scientific Societies Act, 1843 (6 & 
7 Vict. c. 36). 

Liveepool Coepoeation v. West Hbeby 

[Union, (190^;) 69 J. P. 277 ; 63 W. E 633 , 

92 L. T. 467 ; 21 T. L. E 469 ; 3 L. G. E. 647 

— Div. Ct. 

91. Land acquired ly a, Canal Company — 
Canal not in tfse — No Beneficial Occupation — 
Special Act — Construction.] — By their special 
Act a canal company were to be rated m respect 
of the lands taken by them “ in the same pro- 
portion as other lands and grounds lying near 
the same are or shall be rated, and as the same 
lands . . . would be rateable in case the same 
were the property of individuals in their natural 
capacity.’ A particular length of the canal 
became dangerous and had to be closed for 
traffic, and was and is a source of annual loss to 
the company. 

Held — that, nevertheless, upon the wording 
of the above provision, the length of canal in 


question must be rated as if it were capable of 
being used, and was in fact m use, for traffic. 

Glamorganshibe Canal Navigation Co. r. 

[Merthyr Tydeil Union, (1903) 67 J. P. 

52 ; 88 L T. 85 ; 1 L G. E. 34— Div. Ct. 

95. Aluseum — Fstal/liCied hy Statute — Admis- 
sion of Piihlio—Bencficuil Occupation — Rate- 
ahilitij .] — The object of an institution or trust, 
established by statute, was to perpetuate the 
name and memory of Sir .John Soane, who washed 
that certain curiosities, architectural designs and 
drawings which he had should remain as they 
were dining his lifetime. The museum was to 
be “ opened for two days in every week thiough- 
out the months of April, May, and June, and at 
such other times in the same and other months 
as the said trustees shall direct, to amateurs and 
students in painting, sculpture, and aichitec- 
ture,” and to “such other persons as shall apply 
for and obtain admission thereto at such houi s 
and 111 such manner and under such regulations 
for consulting and inspecting and benefiting by 
the said collections ns the said Sir John Soane 
shall have established previous to his decease or 
as the said trustees shall establish relating 
thereto.” Two rooms were to be allowed for the 
use of the curator and he was allowed to live 
there, and he collected the rents of a house 
settled as an endowment of the museum. 

Held — that the museum was not exempt from 
rateability. 

Lambeth Overseers v. London County Council 
([1897] A. C. 625 ; 66 L J. Q B. 806 ; 61 J. P. 
580 ; 46 W. E. 580 , 76 L. T 796— H L. (E.)) 
distinguished. 

Trustees oe Sie J. Roane’s Museum v. St. 

[Giles’ and St George’s Vestry, (1900) 
83 L. T. 248 , 16 T L. E 440— Div. Ct. 

96 Police Station — Officers' Residence] — Cer- 
tain premises erected by a county council for the 
purpose of a police station, in addition to the 
cells for prisoners and other offices constituting 
the police station, comprised also three dwelling- 
houses exclusively occupied by the superinten- 
dent, inspector, and sergeant respectively, and 
their families for their domestic use, all three 
dwelling-houses being enclosed within the boun- 
dary wall of the police station ; the front door 
of each of the three houses opened into the 
stieet, and there was access from each house to 
the station, and a communication by a speaking 
tube from a bedroom in the superintendent’s 
house. Any of these dweEing-houses might be 
visited and inspected at any time. In respect 
of these three residences, there was deducted 
from the salaries of these officers certain sums of 
money yearly as rent. The officers might be 
required by the authorities to move elsewdiere at 
any moment, but whilst attached to the par- 
ticular station it was necessary that they should 
reside within, or adiacent to, the station for 
carrying on the work of the station, and when 
appointed they were compelled to reside in such 
dwelling-houses. There was frequent com- 
munication passing between these officers and 
those m charge of the prisoners, and no prisoner 

9—2 
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could be locked up, badecl, or remanded unless 
the superintendent, inspector, or the sergeant 
were present. 

Held — that the dwelling-houses m question 
were a part of the police station, and were there- 
fore, together with the police station, exempt 
from rateability to poor rate. 

Cross and Others t. West Derby Union, 

[(1900) 64 J.P. 182, 81 L. T. 646 ; 16 T. L.E. 

120-Div. Ct. 

97 . Police Residence . — Chief Constable's House 
— Hvi‘mj]ti07i of Premises used, for Police Pur- 
jlHises .'] — Premises used for police purposes arc 
none the less used for such purposes because 
part consists of the chief constable’s house wheie 
he resides with his family. The whole premises, 
therefore, aie exempt from assessment to the 
poor rate. 

Leicester County Council r. Leicester 

[Assessment Committee, (1898) 78 L. T. 

463 ; 14 T. L. li. 357 ; 46 W. E. 586— Div. Ct. 

98 Police Residences — Crown Purjioses — 
PJmemjdion.] — The respondents were the owners 
Of certain premises which formerly had been the 
lodge of an old prison, now pulled down. The 
premises had been used as a police station with 
two cells, and were now used for the residence 
of two members of the county constabulary, and 
the cells were retained for the detention of 
dnsoners. A certain sum was deducted from 
the pay of the constables as rent, in respect of 
their occupation of part of the premises. The 
whole of the premises were subject to the inspec- 
tion of the Government inspector of police. 

Held — that the premises were not exempt 
from poor rates as being used for police purposes. 
Monmouth Overseers r. Monmouthshire 

[County Council, (1902) 66 J. P. 788 ; 87 
L. T. 64 — Div. Ct. 

99 Seicafie Carrier — Parts above Ground — 
Parts under Ground — Disseieranoe — Payments to 
Owners for use of Sewer ] — The authorities which 
decide that certain undei ground sewers of public 
bodies are not liable to be rated are to be re- 
garded as anomalies and will not be extended. 

All sewers which, on general principles, are 
2)rmd faeie rateable, and which are not pro- 
tected by prior decisions, should be held rateable, 
unless the two features following are found to 
exist in lelation to them ; (1) They aie quite 
underg round, so that the surface under which 
they run is not occupied or m any way affected 
by them, and 42) no payment is made to the 
owners of the seweis for the use of them by 
others. A new sewage carrier was to a great 
extent above or on the surface, and even as to 
the part not immediately on the surface it could 
not be said that it was so far below the surface 
as m no way to affect it. It was one continuous 
construction. The owners received substantial 
yearly payments from other local bodies for the 
use of the sewage carrier by those bodies, and 
' the cost of constructing and maintaining the 


carrier was to a large extent defrayed out of 
those payments. 

Held — that the sewage carrier must be dealt 
with as a whole, and that it would not be right, 
as to the part below the surface, to dissever the 
sewer, and to say as to that part that it was to 
be taken as an independent sewer, and be 
separately treated for the purpose of rating ; that 
the sewage carrier did not fall within the pio- 
tection of the anomalous authoiities, and that 
on principle it clearly ought to be lated. 

London County Counoil v. Erith Churchwar- 
dens, c]-c. ([1893] A. C. 662; 63 L. J. M. 0. 9 ; 
57 J. P. 821 ; 42 W. E. 330 ; 69 L. T. 725— 
H. L. (E.)) discussed. 

Appeal from the judgment of Div. Ct. ([1900] 
1 Q. B 365 ; 69 L. J. Q B. 280 ; 64 J. P. 293 ; 48 
W. E. 382 , 82 L. T 58 ; 16 T. L. E. 142) dis- 
missed. 

Ystbadyfodwg and Pontypridd Main 

[Sewerage Board r. Newport Assessment 

Committed, [1901] 1 K. B. 406, 70 L. J. 

K. B 318 ; 65 J. P. 307 ; 49 W. E. 292 ; 84 
L. T. 40 , 17 T. L. E. 226~C. A. 

100 . Society instituted for Purjjoses of the 
Fine Arts erclushely — Scicntifc Societies Act, 
1843 (6 & 7 Viet. <?. 36), .9., 1 ]— The Eoyal 
College of Music was incorporated by charter 
for the purposes of the advancement of the 
art of music by means of a central teachmg 
and examining body and of rewarding with 
degrees and otherwise persons worthy of such 
distinction, and of thepiomotion and supervision 
of such musical education, in schools and else- 
where, as might be thought most conducive to 
the cultivation and dissemination of the art of 
music, and generally of the encouragement and 
promotion of the cultivation of music as an ait. 

The college was partly supported by voluntary 
contributions, but more than half its income 
was derived from fees paid by pupils. Borne 
members of the college ivere paid out of its 
funds for their services as teachers. The laws 
of the college piohibited any dividend, gift, 
division, or bonus in money being made to or 
between the members. 

Held — that the college was entitled to exemp- 
tion from rates, under sect. 1 of the Scientific 
Societies Act, 1845, it being a society instituted 
“ for the purposes of the fine arts exclusively," 
witliin the meaning of the section, and making 
no dividend, gift, division, or bonus in money, 
to or between its members, within the meaning 
of the section. 

Decision of Div Ct. ([1898] 1 Q. B. 304 ; 62 
J P. 53 ; 67 L. J. Q. B. 80 ; 77 L. T. 627 ; 14 
T. L. E. 136) affirmed. 

Eoyal College op Music r. Westminster 

[Vestry, [1898] l Q B. 809 , 62 J. P. 367 ; 

67 L. J. Q. B 540 , 78 L. T. 441 ; 14 T. L E. 

350— C A. 

101 . Society instituted for Purjioses of Science, 
Literature, or Fine AHs, suyiyorted wholly or in 
part by ‘■^Voluntary Contributions" — Grants in 
Aidby Board of Education and County Council — 
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Exemption — Scientific Societies Act, 184H (6 & 7 
Vict. c. 36), ss. 1, 2.] — The appellants were the 
committee of an institution established and 
earned on for the purposes of the fine arts, and 
of encomaging, advancing, and disseminating the 
same exclusively The expenses were defrayed 
by the fees of the students and grants by the 
Board of Education and the county coimcil of 
Middlesex, and a certificate had been given by 
the Registrar of Friendly Societies that the 
institution was entitled to the benefit of the 
Scientific Societies Act, 1843. 

Held — that the institution was in part sup- 
ported by “ voluntary contributions,” and could 
therefore claim exemption from the poor rate. 

Savoy Overseers v. Art Union of London 
([1890] A. C 296 ; 65 L. J. M. C 161 , 60 J. P 
660 ; 45 W. E. 34 , 74 L. T. 497— H. L.) and 
Royal College of Mumo v. Westminster Testry 
([1898] 1 Q. B. 809 ; 07 L.J.Q.B. 640 ; 62 J. P 
367 ; 78 L. T. 441 (supra) — 0. A.) applied and 
followed. 

Hoensby School of Aet r. Edmontoh Union 

[Assessment Committee and Othees, 

(1906) 70 J. P. 121 ; 94 L. T. 203 ; 4 L. G. E. 

178— Div. Gt. 

102. Unauthorised Use of Exempted Land — 
Imposition of Corporation Rates — Effect on 
Exemption,'] — By 20 Geo 3, c. Iv , certain land. 
caEed P. Park, was vested in trustees for the 
benefit of the inhabitants of P , and was 
exempted from the poor rate ; and by the same 
Act the purposes for which the land might be 
used were set out. The trustees used part of 
the land for pm’poses, and let the rest of it on a 
lease unauthorised by 20 Geo. 3, c. Iv. 

Held — that this did not prevent the exemp- 
tion gianted by 20 Geo. 3, c. Iv., from attaching 
to the land both in the trustees’ and in theii 
tenants’ hands. 

By 38 & 39 Vict. c. Ixxxii, P. Park was 
made hable for aE rates imposed by the corpora- 
tion of P. By sect. 211 of the Public Health 
Act, 1875, the assessment of poor rate is to 
precede the levying of any general district rate . 

Held — that 38 & 39 Vict. c. Ixxxii. did not 
impliedly repeal the exemption contained in 20 
Geo. 3, c. Iv. 

PONTBFEACT ASSESSMENT COMMITTEE V. 

[PONTEPBAOT PAEK TRUSTEES ; THE SAME V. 

Hartley, (1898) 78 L. T. 738—0. A. 

103. Volunteer Drill Hall rested in Command- 
ing Officer — Part of Premises occasionally Let for 
Performances, Entertainments, ^'c — Occupation 
— Volunteer Act, 1863 (26 & 27 Vict. c. 65), s. 26 
— Certain freehold premises were used as a drill 
haE, storehouse, sergeant instructor’s residence, 
officers’ and non-commissioned officers’ quarters 
The whole was vested in, and in the occupation 
of, the commanding officer. Certain portions of 
the premises were occasionally let for lectures, 
trade exhibitions, concerts, balls, dramatic and 
other performances, but such letting was sub- 
servient to the use of the hall for military pur- 


poses. The appen<ant was the caretaker, who 
looked after, but did not reside on, the premises, 
but the musical .and theatrical licences for the 
part of the premises occa.sionally let were taken 
out m the name of the appellant. The appellant 
was rated in respect of such parts of the pre- 
mises as v ere not used exclusively for volunteer 
purposes. 

Held — that the appellant, being only a ser- 
vant, was not the proper person to be rated, but 
that those poitions of the premises which were 
occasionally let out were not exempt from rates 
under sect. 26 of the A^’clunteer Act, 1863. 

Lewis r. Durham Union Assessment Com- 

[MITTEE, (1904) 68 J. P. 220 , 90 L. T. 383 ; 

20 T. L. E. 227 , 2 L. G E. 633— Div. Ct. 

VI. SEWER RATE. 

104:. Commissioners of Seiccrs — Juvi'idiction 
oier certain Area — Part of Area incorporated 
into County Rorovgli ly Act of Parliament — 
Right of Commissioners to still levy Sewer Rate 
ibithin the Borough] — By a commission dated 
Apiil 19th, 1868, commissioners were appointed 
for the lower level of the county of Gloucester, to 
repair certain ditches, banks, and other defences 
by the sea coast, which were m a bad state of 
repair, and power was given to them to “tax 
assess charge distrain and punish ” persons within 
the area after the quantity of their lands as to 
the commissioners might seem most convenient. 

By the Bristol Corporation Acts of 1895, 1901, 
1902 and 1904, the city of Bristol was extended 
so as to include certain parts of county parishes 
which Were included in the area of the com- 
missioners and over which the commissioners had 
power to levy rates for drainage and other 
purposes. 

Held — that the fact that the lands had been 
brought within the extended city did not, upon 
the construction of the Acts referred to, take 
them out of the jurisdiction of the commissioners 
or exempt them from a tax or rate assessed by 
the commissioners. 

Bristol Corporation v. Commissioners of 

[Sewers for Lower Level of Gloucester- 
shire, (1906) 70 J. P. 528 , 96 L T. 183— 

Buckley, J 
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I GENEEAI. 

1. liocovenj of Land— Title hy PosseHsnun — 
Devimhle Interest in Land— Statutory Title.'] 
— H. 0. in 1S63 took possession of certain pre- 
mises on the death of his father, who had left 
the same to his son David, who never asserted 
any title to the property since a house was built 
thereon with H. C ’s money. H. C. devised the 
property to his two sisters and his niece respec- 
tively for life, and after the death oftlie survivor 
to his nephew H. 0. The sisters and niece, after 
the death of the test.ator H. 0. in 1876, lived in 
the premises until the death of the last survivor, 
which took place in 1898. The defendant, a 
step-son of one of the tenants for life, lived for 
part of the tune with them, and remained in 
possession. The testator’s nephew H. C. died 
during the lifetime of the tenants for life, intes- 
tate and a bachelor, and his father, as lieir-at- 
law, conveyed the premises to his son the 
plaintiff. 


Decision of Kekewich J. (64 J. P. 248 : 48 
W. R. 165 ; 81 L. T. 675) affirmed. 

Lady Bateman r. Faber, (1900) 48 W. R. 

[625 ; 83 L. T. 7—0. A. 

3. Gavelltind — Partibihty — Ueirn of the mmo 
Peyree — Collaterali—Peyrees of Remoteyms — • 
Question of Law.] — The custom of gavelkind is 
not against the common law, but is m fact the 
common law of the land m Kent and is a question 
of law and not a question of fact. Accoiding to 
the custom of gavelkind, the partibihty among 
heirs of the same degree extends to all degrees 
of remoteness. It does not stop at the relation- 
ship of brothers and their issue. 

In RE CUENOWETH, WARD ■!’. DWELLEY, [1902] 

[2 Ch. 488 , 71 L. J. Ch. 739 ; 50 W. R. 663 . 

86 L. T. 890 ; 18 T. L. R. 702— Faiwell, J. 

4. Chattels Real — Renf-charye on Leaseholds 
— Vendor's Lien for luqiaid Purehasc-moyiey — 
Intestaey — Real Estate Charges Arts, 1854 (17 
& 18 Vict c. 113), .<1 1, and 1877 (40 & 41 Vict. e. 
34), s. 1.] — On the true construction of the Real 
Estate Oharge.s Act, 1877, a chattel real (e.y., a 
rent-charge on leaseholds) passes upon an 
intestacy to the next of km subject to a piimary 
liability for any mortgage, or hen, by a vendor 
for unpaid purchase-monies. 

Decision of Byrne, J. ([1904] 1 Ch. Ill ; 73 L. J. 
Ch. 98 ; 20 T. L. R. 71) affirmed. 


Held — that the possession of H. C, the tes- 
tator was adveise to his brother David, and that 
the inteiest was devisable by him by will , that 
he had exercised Ins power by devising it ; that 
his sisters had taken possession under that will, 
and had recognised it, and that a statutory title 
had been acquired in H. C. and his devisees ; 
that the remainderman’s title accrued on the 
death of the last tenant for life in 1898, and that 
the plaintiff had establashed his title to the re- 
mainderman’s interest in the property and was 
entitled to leeoiei po—ei-inn of the piLtnisos 
with mesne profit'. 

Alerw II /g,W.‘ (( 1S65) h R. IQ B. 1 . 
35 L J. tj. B 17 , IJ W. R. 26) iollowcd. 

C.VLDEJi ■!. Alexander (1900) 16 T. L. R. 291 

[ — Philhinore, .1. 


In re Fraser, Lowther r. Fraser, [1904] 

[1 Ch. 726 , 73 L. J Ch. 481 , 52 W. R. 516 ; 

91 L. T. 48 , 20 T. L R. 414— C. A. 

6. Presunijytion of Lost Grant — Covenant hy 
Landlord to yyay Quit-Rent — In Fact jyaid hy 
Tenant for many Years .] — In 1708, H. who held 
lands subject to a qiiit-rent granted then to D. 
m fee subject to a rent, but H. covenanted to 
pay the quit-rent 

Since 1780 howcier, D.V siicccssois liad in 
fact alwajs paid thi" qiiit-iciii. 

lIi.JiD — ihat, in ihe ubscuec ot any (‘xplana- 
lion of tliC'C jiaymciits made by jiei'oiis not 
apjiaruitly liable foi tin m duiiiig 12u veam. the 
Coiirt would piLuume aome lo't giant undci’ 
which Mich liabiliiy had in raet arisen. 

Bomford V Kiwir.LE "loot ] Ir R. 174— C. A 


2. Intel preiahon — Veaninii of • Lwomo ' ' — ^ 
Pednetton.s — Ot/taoiiif/.- — TVhes — Rent-eharyes — 
Voluntney Ahuicnicid of Rent — Property vnlet — I 
J’roperty per.muiUi/ oeiupicd] — in calculating | 
the amount of •' income ’ -a-, the noid is iwcd m 
a pojudar 'en-ie-- actually denied fiom landed' 
eMates foi aii\ particular ycai. it i-. right to | 
dciliict from tlic gio.-,^ icceiprs Man.'s ijayable by | 
nay tf tithe and of leiil-chargcs under the 
IrnproiLineni. of Land Acl, 1861 . cicaled by the ^ 
pi odeoes^ur m title of the jicison whose ‘ income ’ ' 
being caleiilaled ; and al-n such voliniLaryl 
abaienu-nt'5 of rent to tenant'' as aie fully ncees- , 
sitiiLcd bj' the eiicurmlauce^ of Ihcciihe. The, 
owiici of the ••income” i-, nor lo be credited' 
wilh rent fur aiij pait of the j>ropert\ wh’ch I 
happens to be unlct during the partiviular year. | 


11. ESTATES TAIL. 

(a) General 

6 . Tenant m Tail— Afa mtenance durinq Ah- 
'lordi/ — Diieetion to aeeu unnate Surplus Im'ouie 
- L'pheep of Family AraUfaiu — / //heeji of 
Edahlt.di nirnf — Suhsonp/ n'lis to loeal Chan- 
ties \ — A LC'tator. ilio irieat-iriaiidiaihcr or ihe 
piainnlF settled \ cry huge C'Eac', about el2 000 
a yeai in land and 'Oine half a niillion in per- 
sonalty. nhich na-i lo be inve'icd ni land ti; be 
settled TO ii-es sLinilai to Lho.se dev'sed by the 
will flnecied that ihc tvu'tee' 'hoiild outoL 
the lent' and pT'lit', oi the 'ame c.stales^ raise 
and letv, ior the iramtoiiance, education, or 
bciieiii oi any tenant in tail, a ,'iim not exceeding 
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£600 in any one year until he attained the age 
of eighteen years, and for the residue of his 
minority the sum of £600 in any one year, and 
that the trustees should invest and accumulate 
the surplus of the yearly rents and profits for the 
benefit of such tenant in tail if he should attain 
full age. 

Held— that, as there were no negative words 
in the will forbidding the trustees to exercise 
their discretionary power of managing the estate 
by keeping up the family mansion-house as a 
home for the benefit of the infant tenant in tail 
and his family, an application asking that the 
trustees might be permitted to expend some 
£-1,000 a year in keeping up the principal man- 
sion-house on the property, and in paying the 
mother of the infant plaintiff a sum of money to 
enable an establishment to be kept up at the 
mansion-house, where the infant in tail, ten 
years old, and his three brothers might reside, 
and in expending out of the said sum a sum of 
£100 per annum for local chanties, should be 
acceded to. 

In re Walker, Walker r Duncombe, [1901] 

ri Ch. 879 ; 70 L. J Ch. 417 ; 49 W. R 394 ; 

84 L. T. 193— FarweU, J. 

Scottish Law of Entail — Eroiiaiu/i for 
Widow — EeUriction — Eeductums from free 
Yearly Bent — Wliat IJediictiom allowable — En- 
tail Provisions Act, 1824 (.6 Geo. 4, c. 87), k. 1.] — 
It IS provided by sect. 1 of the Aberdeen Act, 
1824, that the annuity to the widow of a deceased 
heir of entail shall not exceed oiie-third of the 
free yearly rent of the entailed estate after 
making certain specified deductions. 

Held — that in calculating a widow’s annuity 
under this section the heir ot entail in possession 
was not entitled to deduct the expense incurred 
by him in keeping up and managing the estate, 
such outgoings not being “ burdens . . . affect- 
ing and burdening ” the estate within the mean- 
ing of the statute. 

Decision of Ct. of Sess. ((1903) B F. 48) 
affirmed. 

Galloway v. Galloway, [1904] A G. 50 ; 20 

[T. L R 58— H. L. (vSc.). 

(h) Disentailing. 

8 . Beal Estate— Income to A for Life— On Ads 
Death Cajyital to be iniested hi Land to be held 
in strict Settlement— Disentailiny Assurance of 
Ifoney — Fines and Beeorertes Act, 1833 (3 &: 4 
WiU. 4, 6'. 74), ss. 1, 71.]— Under a will there was 
a strict settlement of certain leal estate. The 
testator dealt with his personal estate, and he 
gave that subject to the payment of his debts 
and legacies and annuities to trustees upon trust 
to convert and invest and to pay the annual 
income thereof for the benefit of his sons J. H. 
and E K. H. in equal shares during their joint 
lives, and upon the decease of either of them to 
pay the w hole to the survivor for life, and upon 
the death of the survivor upon trust to convert 
and lay out and invest the moneys arising there- 
from m the purchase of land to be settled in the 


same strict settlement as his real estate. A dis- 
entailing deed was executed during the lifetime 
of E. K. H by the tenant in tail with the consent 
of the person who, if E. K. H had died and the 
money had been laid out in land, would have 
been tenant for life of the land so purchased. 

J. H. died without ever having had issue. 

Held — that according to the true construction, 
of the wdl of the testator, and in the events 
which had happened, the disentailing assurance 
was effectual to bar the entail m the moiiey.s of 
E. K. H. diiected to be laid out in land. 

Fordham v. Fordliam ((1864) 34 Beav. 59 ; 

13 W. R. 197 ; 11 Jur. (n.S.) 28) followed. 

In re Haryey, Harvey v. Harvey, [1901] 2 

[Oh. 290 , 70 L J. Ch 694 ; 49 W. R. 695 , 85 
L. T. 36 — Byrne, J. 

9. Alternative Gifts in Bemainder — ‘•'■After 
the Determination or in Defeasance of any such 
EBate Tail" — Unascertained Persons — Bepre- 
sentation — Fines and Becoverics Act, 1833 (3 & 4 
WiU. 4, c. 74), s. 15.] — A testator by his will 
devised real estates to trustees on trust after 
providing for the management of the e.states, Ac., 
to pay surplus rents to the testator’s widow for 
her life The testator directed that after the 
decease of his widow the surplus rents should be 
accumulated foi the piupose of paying off certain 
mortgages on the said estates, and fiulher directed 
the trustees, after the determination of the period 
of accumulation and subject to his w idow’s life 
estate, to convey and assime the said real estates 
so that the same should stand limited to the use 
of G. m tail male, but if G. should be dead to the 
use of the person who should be the fiist heir 
male of the bodj”- of G. in tail male, with remain- 
der to the person who should be entitled to the 
title of Eail of 0. m tail male, wdh remainder to 
‘ the testator’s right heirs. By a codicil to his will 
the testator, after reciting the devise to the said 
G . thereby revoked the said devise and gave and 
devised the said estates after the death of the 
testator’s widow to R. in tail male, with all the 
limitations as testator’s will mentioned. The 
trust for accumulations being ticated by the 
Court for the purpose of the application as at 
an cud, and R., with the consent of the testator’s 
widow, having barred the estate tail in a fund m 
Court representing the proceeds of the sale of 
part of the said estates, and assigned the same 
to trustees subject to the widow’s life interest ' — 

Held — that R. took a vested estate tail in 
remainder expectant on the death of the testator’s 
widow, that subsequent estates had been barred 
by the disentaihng assurance as being estates to 
take effect in a certain event after, if not in 
defeasance of, the vested estate in tail male in 
remainder of R., and that the fund in Court 
might be paid out to the assignees of the testator’s 
widow and E. 

Lady Cardigan i. Cdezon Howe (2), [1901] 

[2 Oh. 479 ; 70 L. J. Ch. 763 ; 49 W. R 716 ; 

17 T. L. R. 666 — Byrne, J. 

10 . Fraud on Tenant in Tail vn Bemainder — 
Actum to set aside Deed — Partiesf ] — Assuming 
that a tenant in tail in remainder may under 
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some circumstances be entitled to have set aside 
a disentailing deed (^aiid subsequent dealings 
with the estate) by a preceding tenant in tail as 
being obtained by fraud, yet the Court will not 
entertain his action unless the heir or devisee of 
the disentailing tenant be a party. 

OOBNEWAlLr PEIOLEATT ANB AHOTHEE, (1904) 
[20 T. L. E. 606— Walton, J. 

11 . Consent of Protector — Given after Peath 
of Tenant m 'lad — Validity — Fines and Re- 
coveries Act, 1833 (3 & 4 Will. 4, c. 74), ss, 16, 
34, 40, 41, 42.] — Where a tenant in tail executes 
a disentailing deed and dies, the consent of the 
protector can be eftectively given after his death, 
so long as it is given in time for the deed to be 
enrolled within six months of its execution. 

In re Pier's Estate ( (1863) 14 Ir. Oh. Eep. 452) 
followed. 

Whitmoee-Seaelb t\ . Writmoee-Searle, 

[1907] 2 Ch. 332, 76 L. J. Ch. 676; 97 
L. T. 160— Kekewich, J. 

12 , Recovery hy Tenant in Tail — Uses de- 
' dared — Rcsultiny Use — Evidence — Interlineation 
and Alteration in a Reed — Presumption ]• — When 
uses are declared upon a recovery by a tenant in 
tad, V Inch do not exhaust the fee, the use so far 
as unexhausted lesuits to the lecoveror. 

Tanner v. Radford ( (1833) 6 Sim. 21) 

explained and followed. 

By settlement dated October 29Lh, 1800, 
executed on the mainage of P, L. and J. L., the 
lands of B. were granted to trustees to the use 
of P. L. for life with remainder to the use of the 
first and every other son of the marriage in tail 
male with remainders (as was held by the Court) 
to the heirs male of J. L., T. L., and P. L 
(uncles of the husband). 

In 1833 C. L , the eldest son of P. L and J. L., 
married, and two deeds were then executed, 
both dated June lOtb, 1833. By the first of 
these, after reciting that C. L was desirous of 
barring the entail and acquiring the fee for the 
purposes theieinafter mentioned, P. L, and 0. L. 
granted the lands to Gr. for the joint lives of 
P. L. and G-. to the intent that the said G. 
might become tenant of the freehold of the said 
lauds in order that a rccoveiy might be suft'eied. 
It was thereby declared that, after judgment 
should have been obtained and seism taken upon 
such recovery, the lands should enuie to W. J. 
and P. J. in fee simple for the uses of the settle- 
ment of equal date and for no other uses or 
purposes whatsoever. 

By the settlement of equal date, the lands 
were conveyed to W. J. and P. J in fee simple, 
to the use of C. L foi life, with remamdei in 
tail male, with divers remainders over, but the 
settlement did not contain any ultimate limita- 
tion of the fee. It dcdaied the uses oi the 
recovery to be that the estate tail of C. L. and 
all reversions and remaindeis over might be 
barred, and that after judgment upon the 
recovery the lands should enuic to W. J. and 
P. J. for ever for the uses and trusts therein- 
before expressed, and for no other use, intent, 


or Ipurpose whatsoever. A recovery was duly 
suffered. 

C. L. died 111 1897, without issue, and all the 
other remaindeis under the settlement of 1833 
failed. The plaintiff as heir of one of the 
lemaindermen in the settlement of October 29th, 
1800, brought an action against the devisees 
under the wiU of 0. L., claiming to be entitled 
on the gi’ound that as there was no limitation of 
the fee contained in the settlement of June 10th, 
1833, the recovery only barred the entail for the 
purposes of the settlement, leaving a resulting 
use m favour of thepiior settlement. 

Held by 0. A. (affirming the decision of 
Porter, M.E.) — that the estate tail was barred 
absolutely, and the ultimate use in fee resulted 
in C. L. 

Lynch v. Clabkin, [1900] l Ir, E. 178— M.E. 

13 . Grant from the Crown — Reversion in 
Crown — If for Consideration cannot he barred — 
When Consideration will he yresimed — If Yoiitn- 
tary may he harred — Annuity charged on Pee 
Farm Rents — Ping de jure — Pines and Recoveries 
Act, 1833 (3 & 4 Will. 4, e. 74), s. 18—31 & 36 
Hen. 8, c. 20, s. 2.] — A grant of an annuity of 
£100 out of “ certain fee farm and other rents ” 
in the hands of trustees to the widow of P. and 
after her death to the heirs of the body of P. is 
of the nature of real estate and well entailed. 

Qif'ardv Worthington ora. unreported 

suit in connection with the same mattcr)followed. 

If the Crown for good consideration (e.g , 
services rendered) grants an estate tail with 
reversion to the Grown, the reversion cannot be 
barred, for the Fines and Eecoveries Act, 1833, 
does not apply to tenants in tail within the Act, 
34 & 35 Hen. 8, c. 20. 

If there was no consideration, the Act of 1833 
applies, and the estate tail may be barred : 
unless, however, the grant shows clearly that 
there was no consideration, the Court will infer 
consideration from lapse of time. 

Services rendered to a king de giire, but a 
fugitive, are a good consideration for a grant 
made by him afterwaids when king de facto. 

Robinson Giefaed, [1903] 1 Ch. 866 ; 72 

[L. J. Ch. 767 ; 11 W. E. 651 ; 88 L. T. 348 ; 

19 T. L. R. 337— Farwell, J. 

14 . Protector — Owner of Prior Estate — Void 
Aoouinulntion, Clause — Heir — Accumulations 
Act, 1800 (39 & 40 Geo. 3, c 98), s 1 — Fines and 
Reeoienes Act, 1833 (3 & 4 Will. 4, o. 74), 
ss. 22, 27.] — H. devised lands to trustees during 
the lives of three persons upon trust to pay 
annuities to them out of the rents and to 
accumulate the suiplus until the death of the 
last of them for the benefit of Ins grandchildren ; 
upon the death of the last survivor the lands 
were devised to J, in tail After twenty-one 
years, when the trust for accumulation became 
void, the heir took the surplus pending the death 
of the last surviving annuitant. 

Before such death occuired J. executed a 
disentailing deed. 

Held — that such deed was effective since 
neither the heir nor the grandchildren could be 
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Estates Tail — Continued. 

regarded as protectors of the settlement, the 
former was excluded by sect 27 of the Fines 
and Recoveries Act, 1833, and the latter were 
not persons who “ w ould have been entitled if no 
absolute disposition had been made.” 

Tn eb John Hug-hes, [1906] 2 Ch. 642 , 75 
[L. J. Ch. 784 , 95 L. T. 379— Eady, J. 

15 , Estate settled ly Statute — Coal Duties — 
Eedemj^twn ly Annuity — Sale of Annuity for 
Lump Sum — Power to lay out Money in Land to 
le held for same Estates — Poioer to lar Entail — 
Fines and Reeoverws Act, 1833 (3 & 4 Will. 4, 
c. 74). ss. 15, 18.] — Certain duties on coal shipped 
or sold out of the Tyne weie granted by 
Chailes II. by letters patent to the first Duke of 
Richmond and the heirs of his body , by subse- 
quent statutes the duties were exchanged for an 
annuity, and the latter sold for a lump sum, 
which was laid out in the purchase of land to be 
held to the same persons and for the same estates 
as the original duties. One of the statutes ex- 
pressly provided that m default of heirs of the 
body of the first duke the annuity should i evert 
to the Crown, and in one or name others the 
Crown’s reversion was specially mentioned. 

Held— that the coal duties were entailable as 
beinga“tenement” within thestatute deDonis , 
that the mete fact that the estate tail was created 
or governed by an Act of Parliament did not 
prevent the tenant in tail from barring the 
entail under sect. 16 of the Fines and Recoveries 
Act, 1833 ; that the Duke of Richmond for the 
time being was “ actual tenant in tail ” within 
that section and could bar the entail, and the 
fact that the Crown’s reversion was specially 
mentioned in some of the Acts did not take 
away the power to bar that revcision. 

Attoeney-General V Dhke of Richmond 

[andOthees (Ho. 2), [1907] 2 K. B 940 ; 76 
L. J. K. B. 1049 , 22 T. L. R. 742— Bray, J. 

III. LAND TRANSFER. 

16 . Jurisdiction of CouH — Application under 
Part I. of Land Pransfer Act, 1897 (60 & 61 
Vict. 0 . 65), s. 2 (2).]— The exclusive juinsdiction 
of the senior judge under the Land Transfer 
Act of 1897 IS limited to Part II. of that Act. 

In eb Walbeck, [1904] W. N. 204 — Keke- 

[wich, J. 

17 Registration — Rectification — Fraud — 
Indemnitij — Land Transfer Act, 1897 (60 & 61 
Vict. 0 66), s. 7.]— The solicitor for the regis- 
tered owner of a charge upon certain land forged 
the signature of the owner to a transfer of the 
charge and to an authority to the transferee to 
pay the money to the solicitor. The transfer 
was duly registered. Neither the owner nor 
transferee was guilty of any negligence. The 
owner, upon discovering the fraud, obtained fiom 
the Court an order for rectifying the register by 
removing the name of the transferee therefrom. 
The transferee thereupon claimed indemnity 
under sect. 7 of the Land Transfer Act, 1897, 
out of the insurance fund provided by the Act. 


Held— that the transferee, not having had a 
transfer from some person previously on the 
register, and therefore not having lelied upon 
the register, bad no claim to be indemnified. 

The act of the registrar in putting a tians- 
feree’s name on the register is merely ministerial, 
and confers on him no right which he has not 
acquired previously ; it is not a judicial act, 
as in the case of the registration of a person first 
registered as the proprietor of land. 

Decision of Kekewich, J. (53 W. R. 541 , 92 
L. T. 621 , 21 T. L. R. 468) reversed. 

Attoeney-Geneeal r. Odell, [1906] 2 Ch. 
[47 : 7.5 L, J. Ch. 425 ; 54 W. R. 566 ; 94 L. T. 

659 ; 22 T. L. E. 466— C A. 

IV. MERGER. 

18 . Equitable Estates— Intention —Expressed 
Qrant of l^ee — Leasehold Title m Equity — Con- 
leijanemg and Law of Property Act, 1881 (44 k 
45 Vict c. 41), s 63.]— As regards estates which 
are purely equitable the question as to ineiger is 
one of intention. 

H. was entitled to certain houses for terms of 
ninety-nine years (less one day) by way of mort- 
gage. W. was entitled to the same houses for 
the terms of mnety-nme years subject to H.’s 
mortgage and the sub-demise coutamail tbeiein ; 
and H. was entitled to the reversion in fee 
expectant on the determination of the terms of 
ninety -nine years. H. conveyed his reversion 
to W. Two days afterwards W. conveyed the 
houses, subject to and with the benefit of the ” 
terms which had been granted to the plaintiffs. 
Tbiee months afterwards, on July 12th, 1893, 
VV. assigned the equity of redemption in the terms 
of ninety-nine years to H. On December 20th, 
1894, H. conveyed the houses to the defendant 
in fee by way of moitgage The defendant bad 
no notice of the plaintiffs’ title. 

Held — ^ that H. and W, dealt with one another 
on the footing that the leases were, or were to 
be deemed to be, in existence , that it would be 
inequitable to allow W. to treat the leases as at 
an end, and as the plaintififs purchased fiom W. 
expressly subject to the leases, they could be in 
no better position in equity. 

Held, also, that as the defendant had offered 
to accept from the plaintiffs legal leases of the 
houses on the same terms as the old, the defen- 
dant was entitled in equity to the houses for the 
respective residues of the terms, but subject 
to the payment of the respective rents and to 
the observance and performance of the respective 
covenants and conditions. 

Thellhsson r. Liddaed, [1900] 2 Ch. 635 ; 69 

[L J. Ch. 673 ; 49 W. R. 10 , 82 L. T. 753-- 

Stirlmg, J. 

19 . Equitable and Legal Estates — Equitable 
Temnts in Comm on— Assignment to them of a 
Legal Estate as Joint Tenants — Equal and 
Co~extensive Estate — SlKidoioy EiffaT&uce.] 
The rule that where equitable and legal estates, 
equal and co-extensive, unite m the same persons 
the former merges, or, in other words, a peison 



275 BEAL PEOPEBTY AND CHATTELS BEAL. 276 


Merger— (Joniimied,. 

cannot be trustee for himself, applies to a case 
where such estate unites m two or more persons. 

A testator bequeathed a leasehold messuage to 
a trustee in trust for two of his daughters in 
equal shares as tenants in common. The trustee 
assigned the messuage to the daughters as joint 
tenants at their request. 

Held — that the difference in interest between 
the two estates was so small and shadowy it 
raised no presumption against merger, and that 
the assignment created a joint tenancy in law 
and equity. 

Selhij V. Austen ((1797) 3 Ves. 339 ; 1 E. E. 10) 
followed and extended. 

In EE Kelous, Thomson t. Selous, [1901] 
[1 Oh. 921 ; 70 L. J Oh. 402 ; 49 W. E. 440 ; 

84 L. T. 31S— iArwell, J. 

20 Intention ]■ — A. being entitled to an estate 
for life in the lands of B., subject to (among 
others) a first incumbrance for £900, and a 
charge for younger children, with power to 
mortgage, purchased the incumbrance, which 
was conveyed to a trustee lor him. He mort- 
gaged the lands subject to the charges. By his 
will he directed certain other lands to be sold 
for the purpose of paying off the charges and 
incumbrances on the lands of B. , and he 
empowered hia trustees, during the minority of 
his sou (to whom he devised the lands of B , and 
bequeathed his residuary personal estate), to 
apply the surplus rents of all the lands, and also 
to sell Ins personal estate, and apply the proceeds 
thereof, for the same pm-pose. By a codicil he 
increased the amount of the charge for younger 
children. 

Held — that the charge of £900 merged. 

In re Lloyd’s Estate, [19031 1 Ir. E. 144— 

[Boss, J. 

21. Intentwii — Life Tenant pauing off Charge, 
— IJri'o/irfiU', Ite/Kf — Pre\>(mpt toe oj Tnloihon to 
Charge (Lhie '\ — A lin. icmini of land- 
bclicviug hiin-cll to he owner m Lee jiaid off 
a chaigc ami loik an ab^oliuc release oL i.i- 
csiatc ill the lauds w.rh iho mtcntio'i ol e\t.ii- 
giii'li'inr die charge On d’-coii'i nu In- iiu-iakc 
lie look iccal advice as to Ins jiower lo keep liic 
chiiige ah\c loi liw own bencliL ; but when 
adi.'cd lo take legal piocecd.ng'-, he declined to 
do so. 

IIeid — dial die iiLe leii'irii was uitidul on 
discovering 111' ciTu'’ . TO ke'‘p die clunge alnc. 
and that hi-, ■'ubi-cqucni acis ami dechii al luU' 
as pi'ovcd m e\ dciiot;, (''lahl 'lied 'ufiicicutly hi-i 
mien' ion lo do so 

CoN.NOLLYi. Barter '19ot 1 fi E 130 — 

'C. A. 

22 Jnteniioii - t nrai'-ed Poition ehnrgicl on 
Land — Peath oj Port loner- -La n don. lU'r hii Xert 
oj Km — Ah Aihninmtral mn ni Jus /.’dare \ — \ 
wai cniiUed to an niiraiscd poition clnrirod iqion 
sDi. 6'siate of winch nis father was uwnci lu tec 
simple. A died int(*'ratc and In's tac'icr never 
took out lettcr-i of admin 'Lration. 


Held — that as, upon the facts, it would have 
been to the father’s interest to raeige the charge, 
his intei’est theiem subject to A.’s debts must he 
deemed to have merged in the land. 

Sivaheg v. Sioaley ((1S4G, 1848) 1.5 Sim. IOC, 
502) followed. 

In re Baddife ([1892] 1 Ch. 227 ; Cl L. J. 
Ch. 186 ; 40 \\h E 323 , 66 L. T. 3(53— C. A.) 
distinguished. 

In be French - Brewster, Walters r. 

[Frbnch-BrewSTBR, [1904] 1 Gh. 713 ; 73 

L J. Ch. 405 ; 52 W. K. 377 ; 90 L. T. 378— 

Eady, J. 

23. Intention— Kguitahle Tenant for Life with 
Contingent lleinanuler in Fee — Lunds snhject to 
Charge — Suhsequent Vesting of Charge in Life 
Temint — Lireetnin to Sell and Devise of Prin- 
cipal Sum to he renhsed hy the Sitle.~\ — Under a 
settlement made in 1871, Ih was entided, as 
equitable tenant for life, to certain lands, w’ith 
remainder in fee in the event of his dying 
w'lthout issue, subject to an interposed life estate 
in his wife. At the time of the settlement the 
lands w ere subject to a charge in favour of A. 
In 1878 B. made his w'lll, wherein, after reciting 
that by his marriage settlement he had given his 
wife a life estate in the lands, ho proceeded as 
follows “ But if it please Providence that I leave 
no child, then, from and after the decease of my 
said wife, I will bequeath, and direct that the 
said lands . . . shall be sold . . . and I hereby 
leave and bequeath the principal sum to be 
realised by the sale of said property ” upon cer- 
tain trusts A died in 1879, bequeathing the 
charge on the said lands to P., who as her sole 
executor obtained probate. Subsequently P. 
executed three codicils to his will, by each of 
which he disposed solely of sums of Government 
stock, leaving them to his wife for life, and after 
her death, upon trusts similar to those declared 
m his W'lll. P, died in 1884. On a question 
subsequently arising as to whether the charge 
was ^till 'ula'iitiiij — 

III.].!) iii'.':i, ihnl on ilie (\ulcn''o the in Pci - 
ciice to be diawn w,!-: ih.a P iiiieiulcd me 
oliiiree lo ireruc imd ■'Ceoiidly, that (apai r Imhi 
L iii' riMi'ilii'ii) ihc wfi'd' in ilie wll ‘ laiiicqial 
sum lo be lea .'cd by tlic '.ilc ’ wcic sufiiciCiiL 
to pass i.lie cut le net proceeds ot sale, including 
the ciiai'go 

In j!j: BuillnA J.si \ pk. [l'.H)7j 1 Ir E J5i' — 

[W'ylic .J 
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III. In General 279 

See also Agenot. 67 ; Bankruptcy , 
Chose in Action ; Companies, 34, 
230 — 238 ; Lunatics , Mortgages ; 
Railways and Canals, 85. 

1. IN PARTNERSHIP PROCEEDINGS. 

1 JSanJiVKptcy of One PuHnev — Solicitors — 
Conduct of Action — Practice.'] — A receiver 
appointed on the application of the plaintifE m 
a partnership action cannot be represented by 
the plaintiff’s solicitors in matters in which his 
interests as such leceiver conflict with the 
plaintiff’s interests. 

Bloomer r. Currie, (1907) 61 Sol, Jo. 277— 

[Joyce, J. 

2. P’lssolutwn — Reeeiier and JMamiiier — 
Alanacjement — Interference — Injunction ] — The 
plaintiff, one of two brothers who earned on a 
business in partnership, brought an action foi 
dissolution of partnership against the other, of 
whose mismanagement he complained An older 
was made appointing a receiver and manager, 
wRo dismissed the defendant from the manage- 
ment, and afterwards an order was made for the 
dissolution of the partnership, the tailing of the 
partnership accounts, and the lealisation of the 
partnership effects. 

The defendant set up and managed a iival 
business under a similar name, which he alleged 
belonged to his sons as partners, and for which 
his wife and her sisters advanced the capital. 

On a motion by the plaintiff for an injunction 
to restrain the defendant from inteifeiing with 
the receiver’s management of the old business, 
it was proved that the defendant had spread 
rumours to the effect that the old business would 
shortly be closed and sold by auction, and had 
induced some of the employes of the old busi- 
ness to leave, after giving due notice, and to 
enter the employment of the new business and 
also had attempted to obtain from the landlord 
the tenancy of a field which bad long been in 
the occupation of the old partner ship, and used 
in the old business. 

Held — that any act calculated to injure 
property under the control of the receivei and 
manager was an iiiterfeience with the manage- 
ment of the receiver and manager, whom the 
Court was bound to protect ; and an injunction ! 
was granted restraining the defendant from 
interfering with the management of the receiver 
and manager. 

Dixon r. Dixon, (1903) 89 L. T. 272 , [1904] 
[1 Ch. 161 ; 73 L. J. Ch.103— Eady, J. 

3 . Dissolution — Surviving Partner appointed 
Receiver — Remuneration — Receiver indebted to 
Partnership.] — A surviving partner who was 
appointed receiver by the Court upon the usual 
terms proved to be indebted to the partnership. 

Held — that he was nevertheless entitled to be 
paid his remuneration and costs as receiver out 


of the moneys received by him, although he was 
unable to pay his debt to the partnership. 

Davy v. Scarth, [1906] 1 Ch. 65 ; 75 L. J. Ch. 

[22 ; 54 W. B. 155— Farwell J. 

II. EQUITABLE EXECUTION. 

4 . Rooh Debts — Charge on — Debts already 
Received.] — The defendant had charged ceitam 
book debts in favour of the plaintiffs, who now 
applied for a receiver. It being shown that the 
defendant had already got in the debts and 
spent the proceeds — 

Held — that no order could be made. 

Harper r. McIntyre, (1907) 61 Sol. Jo. 701 — 

[Bickford, J. 

5 . Contract for Sale of Zand — Creditor of 
Purchaser ajyjnnntiny Receiver — Contract re- 
scinded upon Payment of Moneij by Vendor to 
Purchaser — Rights of Receiver.]— \v\ 1901, A., 
who had agreed to buy land of B., paid his 
depo.sit and took possession ; in 1902 a ]udgment 
creditor of A. got himself appointed receiver of 
A.’s interest in the land, and gave notice to B , 
but did not perfect hts security as receiver tiU 
May, 1903. In the meantime, in January, 1903, 
after litigation, B. agreed to rescind the contract, 
and A. agreed to give up possession upon receiv- 
ing £110 (such sum not to be considered as pait 
repayment of the deposit). 

Held — (1) that, as the contract fell thiough 
before conveyance, B.’s relationship to A. between 
1901-3 never became that of trustee and cestm 
que trust (Rayner v. Preston ((1881) 18 Ch. 1 ; 
50 L. J Ch 472 ; 45 J. P. 829 ; 29 W E. 646 ; 
44 L. T. 787 — 0. A.) followed), and that there- 
fore the receiver had no charge upon the land. 

(2) That 111 the case of personalty, a receiver’s 
title does not. upon liis perfecting his security, 
date back to the date ot his apiiomtmeiit, and 
that, therefoie, as he was not m a position in 
January, 1903, to give a receipt for the £110, he 
could not now claim it from B. 

Ridout V. Fowler, [1904] 1 Ch. 058 , 73 L. J. 

[Ch 325 ; 90 L. T. 147 — FarweU, J. 

Affirmed — on the ground that A., the pur- 
chaser, never had any interest in the land, and 
that the £110 was paid to him on the basis that 
he had no such interest. 

[1904] 2 Ch. 93 ; 73 L. J. Ch. 579 ; 53 W. R. 42 ; 

[91 L. T. 509— C. A. 

6 . National Schoolmaster — Instalment of 
Salary actually due — Public Policy.] — The 
Court has jurisdiction to appoint a receiver over 
an instalment of a National schoolmaster’s salary 
which has actuaRy become due 

It is not against public jiolicy that an instal- 
ment of such a salary, when actuaUy due, should 
be liable to execution. 

PicTON 1 . Cullen, [1900] 2 Ir. R. 612 — C. A. 

7. Order appointing — Charge or Sale — 
'•'•Actual Delivery in Rxecution" — Judgments 
Act, 1864 (27 & 28 Viet. r. 112), s. 1.;]— The 
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Equitable Execution— Conti med. 

defendants in a probate action having been 
condemned in costs, the plaintiff obtained an 
order from the Probate Division for the appoint- 
ment of a receiver of the rents and profits of leal 
estate vested in remainder in the defendants. 
On an application in the Chancery Division by 
the plaintiff for a charge on and sale of such 
remainder ; — 

Held — that no such charge or sale could be 
enforced, as the appointment of a receiver did 
not constitute an “actual delivery in execution” 
ot the remainder -within the meaning of sect. 1 
of the Judgments Act, 1864. 

In EE Haeeison and Bottomlet, [1899] 1 

[Ch. 465 ; 08 L. J. Ch. 208 ; 47 W. E. 307 , 80 
L. T. 29— C. A. 

8 Eecenertthq) Order — Subsequent Stoqy 
Orders and Charghuj Orders — Priority ] — The 
residuary legatee under a will brought an action 
to administer the estate. She had encumbered 
her intere.st under the will up to its full value. 
The personal estate was realised and the proceeds 
paid into Court, Before the administration 
action was commenced, one of the encumbrancers 
who had recovered judgment obtained a receiver- 
ship order by way of equitable execution and 
gave notice thereof on the same day to the 
executor of the will. Subsequently some of the 
other encumbrancers obtained stop orders and 
charging orders on the fund in Com’t. 

Held — that the creditor who had obtained 
the receivership order had priority over the other 
encumbrancers. 

In EE Maequis of Anglesey, Db Galvb v. 

[Gaednbe, [1903] 2 Ch. 727; 72 L J. Oh. 

782 ; 19 T. L. E, 719 ; 62 W. E. 124 ; 89 L. T. 

684-Eady, J. 

9. Eeroiery of Land — Judgment — Writ of\ 
Possession — Leave of Court — liTiere a mortgagee 
of leaseholds has obtained the appointment by 
the Oouit of a receiver, the lessor who by leave 
of the Court brings an action foi recovery ot the 
land against the lessee, and recovers judgment, 
cannot proceed to enforce the judgment as against 
the receiver in possession by writ, of possession 
without the leave of the Court. 

Moeeis V. Bakee, [1901] 73 L. J. Ch 143 ; 62 
[W. E. 207— Buckley, J. 

HI. IN GENERAL. 

10 . Indemnity against Personal Loss — Costs of 
defending Action — Benefit of Estate — Allegations 
of Fravd ] — An action -wns brought against a 
receiver, making against him charges of miscon- 
duct 111 regard to the administration of the trust 
estate 

Held — ^that he was not entitled to be indemni- 
fied out of the trust estate against the costs 
incurred by him in successfully defending such 
action. The trust estate did not, and could not, 
benefit by his defending the action ; and it is 
only on the ground of benefit 1 o the e.state that 
a receiver is entitled to be indemnified m respect 


of the costs incurred by him in defending actions 
or otherwise discharging his duties. 

Walters v. WoodJridge ((1873) 7 Oh. D. 604 ; 
47 L. J. Ch 616 ; 26 W. E 469 ; 38 L. T. 83) 
applied. 

In ee Dunn, Beinklow r. Singleton, [1904] 
[1 Ch. 648 ; 73 L. J Ch. 425 ; 52 W. E. 345 ; 

91 L. T. 135— Byrne, J. 

11 . Bent of Premises — Artkm for Use and 
Occnjmtion — Liability.'] — A receiver and 
manager appointed by the Court is not person- 
ally liable for rent, nor for use and occupation. 

JusTiOE V. James, (1898) 14 T. L. E, 385 — 

[Ridley, J. 

12 . Bights and Duties — Receker aqopomted in 
Partition Action— Mortgagee selling by Leaie 
of Court — Purchase by Beeeiier — Trustee .] — 
One of four owners of a house was appointed 
receiver in a partition action : bj' leave of the 
Court a mortgagee sold the house under his power 
of sale and the receiver bought it. 

Held — that although the sale did not take 
place under a decree in the action, she was not 
at liberty to do so without leave of the Court ; 
that she was entitled to a charge on the house 
for purchase-money and interest, but subject 
thereto was a trustee for herself and her co- 
owners. 

Alien V. Bond (Falc. & K. 196, 213, 214) 
applied, 

Nugent v. Nugent, [1907] 2 Oh. 293 ; 76 L. J. 
[Ch. 614 ; 97 L. T. 279 ; 23 T. L. E. 660— 

Eady, J. 


RECEIVING STOLEN 
GOODS. 

See Ceiminal La-w and Beocbduee. 


RECOGNISANCES. 

See Ceiminal Law and Peoceduee, 


RECREATION GROUNDS. 

See, Open Spaces. 


RECTIFICATION OF 
INSTRUMENTS. 


See CONTEACTS. 
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REFORMATORIES. 

See Prisons and Ebpormatoeies. 


REGISTRATION OF BIRTHS, 
MARRIAGES, AND 
DEATHS. 

See Husband and Wife , Infants , 
Executors and Administrators ; 
Poor Law. 


REGISTRATION OF LAND. 

See Charities; Real Property and 
Chattels Real. 


REGISTRATION OF VOTERS. 

See Eleotions, 


RELEASE. 

See Contract ; Real Property; Trust. 


REMAINDER. 

See Real Property and Chattels 
Real. 


RENT. 

See Landlord and Tenant. 


RENT CHARGES AND 
ANNUITIES. 

OOL. 

I. Rent Charges 281 

II. Annuities 282 

And see Landlord and Tenant; 

Limitation of Actions, 27—31. 

I. RENT CHARGES. 

1. Creation — Xfse u;pon a Use — Uxjiress Frust.] 
— A rent charge may be created afber a use, so 


AND ANNUITIES. 

I as not to transgress the rule that a use cannot be 
limited upon a use. The gift of a “rent” by a 
limitation of a use upon a use does not necessarily 
create a trust or equitable estate, but may create 
a new legal estate and give the seism in the 
“lent” to the annuitant, and such a “rent” 
will not be deemed a “ use upon a use ” 

Hanley p. Carroll, [1907] Hr R. 166— 0. A. 

2. Reservation and Grant of Rent Charge in 
the same Deed — Construction — JEviotionfrom PaH 
of Land — Agjportionment of Rent Charge — Value 
or A(yi'eage1\ — By a deed of feoffment made in 
1810, A., in consideration of the rent theieinafter 
reserved, enfeoffed land to B. and his heiis, to 
the use that A. and his heiis should receive 
thereout the said rent, and subject thereto and 
charged as aforesaid, to the usual uses to bar 
dower in favour of B. , and, by the same deed, 

“ for the considerations aforesaid,” B. granted to 
A. and his heirs llie above-mentioned rent and 
covenanted to pay the same rent. Part of the 
land having been recently recovered by title 
paramount, a question arose whether the rent 
charge ought to be apportioned or still continue 
to be payable m full, 

Held — that, a rent charge being reserved to 
A. in fee on the face of the deed in pnonty to 
B ’s estate in fee, no effect could be given to B.’s 
grant to A. in fee of the same rent. B. took 
nothing except subject to and charged with the 
rent. 

Held, therefore, according to the distinction 
drawn in Co. Litt, s. 222, p. 148 b, between 
the grant of a rent and the reservation of a lent 
in respect of apportionment — that the above- 
mentioned rent, being a rent reserved, was 
apportionable according to the value of the land 
and not according to acreage. 

Hartley p. Maddooks, [1899] 2 Ch. 199 ; 68 

[L. J. Ch. 496 ; 47 WL R. 573 ; 80 L. T. 765— 
Oozens-Hardy, J. 

3. Term to secure Rent Charge — Arrears rais- 
alle hy Sale of the Inheritance ] — A legal rent 
charge was by deed charged upon and payable 
out of land, and besides the usual powers of 
distress and entry, a term was limited by the 
deed to the use of trustees upon the usual trusts 
if the rent charge fell into arrear by mortgage 
or demise for all or part of the derm, or by other 
reasonable means to raise the arrears. 

Held — ^that the limiting of the term negatived 
the right to have arrears raised by a sale of the 
inheritance. 

Hall V. Hw't ((1861) 2 Joh. Hem. 76) 
followed. 

Blackburne r. Hope-Edwardes, (1900) 48 

[W E. 701 ; S3 L. T 370 ; 1 Ch 419 ; 70 L. J 
Ch. 99 — Buckley, J, 

II. ANNUITIES 

And see Income Tax, 64-07. 

4. Charged o-u Moiety of Tenant in Common — 
Power to Bistrain — Rents and Profits of Entirety 
less than Annuity. 1 — J. W. by will devised lands 
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Annuities — Oontlnued. 

and premises to his two granddaughters, A. and 
H., as tenants in common in tail. A. married 
H A , and H married the defendant. On her 
marriage H. hy a deed of settlement disentailed 
her moiety and settled the same upon trust to 
pay the income to tlie defendant for life until he 
should be declaied bankrupt ; then, if no child 
(which happened), if she died in the defendant’s 
lifetime (which happened), in default of appoint- 
ment for her nest of km. The defendant’s wife 
died in 18C3, and m 1878 the defendant became 
bankrupt. After this A. A. became entitled to 
the whole of the rents and profits of the lands 
and premises 

In 1881 the defendant, who had obtained his 
discharge in bankruptcy, contemplated marrying 
again Whereupon A A by a deed agreed to 
grant lo the defendant the annual sura of £300 
during his life, charged upon the moiety settled 
by the defendant’s first wife. Under the deed, it 
the annuity became in arrear, the defendant had 
power to distrain all the premises charged. It 
was agreed that the defendant had power to 
distrain on the entiiety of the lands, one 
undivided moiety of wdiich was charged with the 
annuity. The rental value of the undivided 
moiety became less than £300 until the rents 
and profits of the entirety of the lands and 
premises produced only half that amount. 

Held — that the defendant was not entitled to 
distrain for the whole of the £300, which would 
exhaust all the rents and profits of the entire 
property ; and was not entitled to distrain for 
more than one-half of the rents and profits of 
the whole. 

Ashwin r, Bullock, (1899) 81 L. T. 48 - 

[Bucknill, J. 

6. Covenant to ])mj Annuiiy— Evidence of 
Continuance of Lfe of Annuitant — 8. t7., Ord, 
54a.] — T he Court has no jurisdiction on an 
originating summons, under Ord. 54 a, to declare 
what evidence a person, who has covenanted by 
deed to pay an annuity, is entitled to have 
produced as to the continuance of the life of the 
annuitant. 

Hunt r. Maw, (1907) 62 Sol. Jo. 58— C. A. 

6. Luvation of Annuity — Husband and Wife 
— SejJaration Deed — Covenant to pay Annuity — 
“ So long as she shall continue to live separate and 
apart" — Death of Husia-nd before TFi/e.] — A 
husband by a separation deed covenanted to pay 
to his wife an annuity during her life if she should 
so long continue to live separate and apart. The 
husband pre-deceased his wife. 

Held — that upon his death the annuity 
ceased, as she could no longer be said to be living 
separate and apart. 

In be Gilling, Proctob r . Watkins, (1905) 

[74 L. J. Ch. 335 , 53 W. E. 427 ; 92 L. T. 

533 — Kekewich, J. 

7. Duratwn of Annuity — Terminable or Per- 
•petualf] — ^By his marriage settlement, E. being 
entitled to certain lands held under a lease for 


twenty-one years, customarily renewable, and 
also to certain other lands held under a lease for 
a term of sixty -one years, demised the former to 
the trustees of the settlementfor the term of one 
hundred years, and the latter for a term of 
thirty years, upon trust, alter the solemnisation 
of the intended niarnage, for himself and his 
assigns, during the residue of the said terras of 
one hundred years and thirty yeais, if he should 
so long live, and fiom and after his death, 
during the continuance of the said terms, in 
trust to permit his wife, yearly during as many 
yeais of the said term as she should survive 
him, to have, receive, and take out of the said 
premises an annual sum or yearly rent-chaige of 
£300, as and for her jo uture, and also the said 
annuity or yearly i cut-charge of £300 to bo 
charged and chargeable on the said lands for 
ever in trust, ultimately for the issue of the 
mairiage. The lands comprised in the first 
lease were subsequently conveyed to E. in fee 
simple. 

Held — that the annuity was terminable by 
the expiiation of the terms vested m the 
trustees. 

In be Finlay’s Estate, [1907] 1 Ir E. 24 — 

[Wylie, J. 

REPAIRS AND IMPROVE- 
MENTS. 

See Landlord and Tenant ; Settle- 
ments. 


REPLEVIN. 

See Distress. 


RES JUDICATA. 

See Estoppel, 9 — 13. 


RESPONDENTIA. 

See Shipping and Navigation. 


RESTRAINT OF TRADE 

See Contract; Trade and Trade 
Unions. 


RESTRAINT ON ALIENA 
TION. 

See Husband and Wife ; Trusts. 
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RESTITUTION OF PRO- 
PERTY. 

See Criminal Law and Procedure , 
Pawnbroker, 7. 


RETAINER. 

See Barristers; Executors; Solici- 
tors. 


RETURNING OFFICER. 

See Elections 


REVENUE. 


1 Excise. 

COL. 

(a) Carriage Duty . 

. 285 

(S) Dealer m Plate . 

. 287 

(e) Male Servants 

288 

(d) Publican’s Licence Duty 

. 289 

(e) Saccharin . 

. 289 

(/) Spirit Dealers . 

. 290 

(y) Tobacco 

. 291 

TI. In General 

. 291 

III. Stamp Duties, 


(a) Bond, Covenant, etc. 

. 293 

(b) Conveyance or Transfei 

on Sale 295 

(c) Capital of Companies 

. . 305 

(d) Highway Agreements 

. . 307 

((?) Insurance Policies 

. 308 

(/) Marketable Security 

. 309 

(y) Mortgage . 

. 312 

(/i) Piopiietary Medicines 

. 314 

(i) Eeceipt 

, 315 

(h) Settlement 

. 316 

(f) Miscellaneous . 

. 318 

And see Income Tax; 

Inhabited 


House Duty ; Land Tax. 


I. EXCISE. 

And see Auctions, No 17 , Game, 
Nos. 3, 6. 

(a) Carriage Duty. 

Docj Cart — “ TOic/i is constructed or 
adapted for use, and is used, solely for the 
Comeyance of any Goods” — Customs and Inland 
Rewnue Act, 1888 (51 & 52 Vict. c-, 8), s. 4 (3).] 
— By sect. 4 (3) of the Customs and Inland 
Eevenue Act, 1888, no licence is required for “ a 
waggon, cart, or other such vehicle which is con- 
structed or fidapted for use, and is used, solely 
for the conveyance of any goods or burden in 
the course of trade or husbandry,” provided it 
bears the owner’s name, &c. 

The word “ adapted " must not be construed 
too narrowly, for even a brougham is capable of 
carrying some kinds of produce ; it does not 


follow, however, that a cart, primarily used for 
carrying produce, is not within the exemption, 
merely because it is capable, so far as construc- 
tion goes, of use for carrying persons. 

Held — that a spring gig with cushioned seats, 
handrails, rubber floor - mats, stained and 
varnished sides, &c., was not within the exemp- 
I tion, although some market produce w'as in it on 
i the day in question. 

i Hanworth r. Williams, (1903) 07 J. P, 
[315 ; 19 T. L II. 384— Div. Ct. 

2. Goierness Cart — “ Constructed or adapted 
for Use and is used solely for the Conveyance of 
any Goods” — Customs and Inland Revenue Act, 
1888 (61 & .52 Vict. e. 8), s. 4, sul-s. 3 J— By 
sect. 4, sub-sect. 3, of the Customs and Inland 
Pievenue Act, 1888, the word “ carriage,’’ for the 
purpose of carriage duty, is not to include “ a 
waggon, cart, or othei such vehicle which is 
constructed or adapted for use, and is used solely 
for the conveyance of any goods or burden in th? 
course of trade or husbandry.” 

Held — that the woid ‘’solely” governs the 
woi’ds “ constructed or adapted for use ” as well 
as the words “ and is used ” ; and that therefore 
a governess cart, though said to be only used for 
business purpose, was taxable. 

Hanworth v. Williams ((1903) 67 J. P. 316 ; 

19 T. L. E. 384 — Dictum of Loid Alverstone, 
O.J., stqora') not followed, 

Moore v. Lewms, [1906] 1 K. B. 27 ; 75 L. J. 

[K. B. 89 , 70 J. P. 26 , 54 W E. 194 ; 93 

L. T. 812 , 22 T. L E. 51 ; 21 Cos, C. G. 60— 

Div. Ct. 

3. Governess Cart — “ Constructed or adapted 
for Use and used solely for the Conieyance of 'tiny 

Goods or Burden in the course of Trade or 
Husbandry ” — Customs and Inland Revenue 
Act, 1888 (51 & 52 Yict. c 8), s. 4 (3) ]— The 
respondent, a travelbng upholsterer, was 
possessed of a governess cart, which he used 
for the purposes of bis trade and to collect debts 
and obtain orders. 

Held— that the carnage was neither “con- 
structed or adapted solely ” nor “ used solely for 
the conveyance of goods or buiden in the couise 
of trade or husbandry,” and did not come within 
the exemption given by sect. 4 (3) of the Customs 
and Inland Eevenue Act, 1888 

WiTHAM V. Morris, (1906) 70 J. P. ll ; 93 
[L. T. 813 , 21 Cox, C. C. 64— Div. Ct. 

4 Motor Bicycle — Liability to Buty as a 
Carnage — Customs and Inland Beienuo Hcf, 
1888 (51 & 52 Vict c. 8), s 4.] — The respondent 
W’as summoned for keeping a motor bicycle with- 
out a proper licence in contravention of the' 
Customs and Inland Eevenue Act, 1888. 

Held — that a motor bicycle was a carriage 
within the meaning of that Act and was liable 
to the excise duty claimed in respect of it. 

O’Donoghue «. Moon, (1904) 68 J. P. 349 ; 90 
[U T. 843 ; 20 T. L. E. 495— Div, Ct. 
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Excise — Conti nued. 

6. Tnimcars on Liqht Railway — Customs and 
Inland Rcicnue Act, 18SS (51 & 62 Vict c. S), 
s. 4.] — A light railway constructed under the 
Light Hallways Act, 1896, is a railway within 
sect. 4 of the Customs and Inland Revenue Act, 
1888, which exempts from the licence duty on 
carriages any carnage drawn or propelled upon 
a railway by steam, electricity or other mechanical 
power. 

Waltefield and Ristriot Light Rrj. Co. v. 
Wahefiold Corporation (see HA.TES, No. 10) 
applied. - 

Attorney-General v. Yorfcshire (Woollen 

[District) Electric Tramways, Ld., [1907] 

2 K. B. 991 , 71 J P 606 , 97 L. T 343 , 23 
T. L. H. 712 , 6 L. G. R. 1098— Bray, J. 

6. Farm Cart — F^remptioiis — Revenue Act, 
1869 (32 & 33 Viet. e. 14), 27 — Customs and 
Inland RcLonue Act, 1888 (.61 Vict. c. 8), s. 4 (3).] 
— A cart adapted for use and used solely for farm 
purposes is exempt from the carriage tax under 
sect. 4 (3) of the Customs and InlandTlevenue 
Act, 1888, even though used occasionally by the 
owner for the purpose of di iving his farm hands 
to and from their work 

Latchpord V. Kelsey, (1907) 71 J.P. 225 ; 96 
[L. T. 620 , 23 T. L. R. 416— Div. Ct. 

7. Conviction — Fine — Fh’st Offence — Second 
Offence— 1 & 8 Geo. 4, c. 53, s 78—42 & 43 Vict 
c. 49, s 4 — 32 & 33 Vict. c. 14, s 27.] — Sect. 4 of 
the Summary Jurisdiction Act, 1879 (42 & 43 
Vict c. 49), as far as reduction of fines is con- 
cerned applies only to first offences. Fines for 
second and subsequent ofiences are regulated by 
7 & 8 Geo. 4, c. 53, s. 78, under which such 
fines cannot be reduced below one-fourth of their 
full amount as imposed by statute. 

To constitute a second offence under 32 & 33 
Vict. c. 14, s 27, it is not necessary to be con- 
victed twice in the same year of keepingacariiage 
without having a licence for that year. A con- 
viction m one year of keeping a carnage wnthout 
a licence for that year following a conviction in 
a jirevious year for keeping a carriage without a 
licence for that year is a second conviction for 
the same oJfence. 

Phillips v. Stephens, (1898) 79 L T 280 ; 62 
[J. P. 789 ; 19 Gox, G. G. 172— Div. Gt. 

(b) Dealer in Plate. 

8 Coiqion Competition instituted by Tea Mer- 
chants — Watches presented to Persons producing 
Coupons showing large Purchases of Tea — Inland 
Revenue Act, 1867 (.30 & 31 Vict. e. 90), ss. 1, 3.] 
— A firm of tea merchants instituted a coupon 
competition, by which at stated periods persons 
pioducing the laigest number of coupons taken 
iiom packets of tea purchased ' fiom the firm 
became entitled to prizes consisting of various 
ai tides, from a cottage to articles of common 
household use, amongst which weie certain 
articles of “plate." Various persons received 
articles of plate under the terms of this 
competition, 


Held — that there was evidence of a “ trading 
in ” or of a “ sale of ” plate within the meaning 
of sect. 1 of the Inland Revenue Act, 1867, on 
which justices could convict under sect. 3 of that 
Act. 

8COTT & Go., Ld. r. Solomon, [1905] 1 K. B. 

[677 ; 74 L. J. K. B. 262 ; 69 J. P. 137 ; 53 

W. R. 469 ; 92 L. T. 326 ; 21 T. L. R. 230— 

Div. Gt. 

(c) Male Servants, 

9. Apprentice in a Racing Stable —Customs 
and Iiland Revenue Act, 1869 (32 & 33 Vict. 
0 14), ss 18, 19.] — The respondent, a trainer of 
racehorses, was summoned for keeping a male 
servant without the necessary licence. A lad 
had been bound to him by a contract of 
appienticeship, by which the respondent under- 
took to find the apprentice clothing and wages 
and instruct him m riding. In the course of 
such instruction the appi entice cairied out 
duties as a stableman, which would, if he were 
merely engaged otherwise than under the 
contract of apprenticeship, render a licence 
necessary for him as a male servant. 

Held — that the respondent was not liable to 
take out a licence m lespect of such apprentice. 

Horan v. Hayhoe, [1904] 1 K. B 288 ; 73 L. J. 

[K. B. 133 ; 68 J. P. 102 ; 62 W. R. 231 ; 90 
L. T. 12 ; 20 T. L. R. 118— Diy. Gt. 

10 . Steward of Worhing Hen's Club — Customs 
and Inland Revenue Act, 1869 (32 & 33 Vict, 

\ 0 11), ss. 18, 19.] —By sect. 18 of the Customs and 
Inland Revenue Act, 1869, there shall be paid 
for every male servant 16 a-, 

By sub-sect. 3 of sect. 19 “the term ‘male 
servant ’ means and includes any male servant 
employed either wholly or partially in any of the 
foUowing capacities ; that is to say . . . house 
stewaid ... or in any capacity involving the 
duties of any of tiie above descriptions of 
servants, by whatever style the person acting in 
such capacity may be called.’’ 

The respondents, the committee of a working 
men’s club, had power to discharge the stcwaicl, 
who had to be a member of the club, and was 
paid by the committee 3S.s-. a week. He served 
at a bar at a window, but did not leave such bar 
to wait on the members, but passed what was 
ordered through the window. 

Besides accounting for moneys he received, 
this was the only service rendered by him. 

No licence had been taken out by the defen- 
dants m respect of such steward. 

Held — that such steward wasa “ male servant ’’ 
within the Act, and that the icspondcnts should 
have taken out a licence in respect of him. 

Solomon v. Cropper, (1898) 79 L. T. 301 , 62 
fj P 768 — Div. Ct. 

11 “ Under-gardener" — Labourer — Customs 
and Inland Reienue A li, 1869 (32 & 33 Viet c. 11), 
ss 18, 19 (3 ) — Customs and Inland Roiemie A(t, 
1876 (39 k, 40 Vict c, 16), a- 6 ] — The respondent 
employed a number of men in his gaiden under 
a head-gardener in digging, watering, planting 
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Excise — Continued. 

vegetables, weeding, mowing, sweeping, and 
cutting evergreens. The justices held they were 
labourers, and not under-gardeners, and that 
no licence was necessary to be taken out for 
them. 

Held — that the question whether the men 
were under-gardeners or not was a question of 
fact, but upon the evidence the justices were 
justified in finding that they were “laboureis,” 
and not under-gaideners, and that the respondent 
was not liable to pay a licence duty in respect of 
them. 

Dillon- v. Marquis op Bath, (1899) 63 J. P. 

[697 ; 81 L T. 186 ; 16 T. L. B. 393— Div. Ct. 

(d) Publican’s Licence Duty. 

12. Inland Beienue Act, 1880 (43 & 44 Viet. 
c. 20), s, 43 — Duties of Usreise on Ztcences to 
Retailers of Spirits {PulAlcans) ] — K. owned 
and occupied a house of two storeys. The ground 
floor was his shop, the flat above was his dwelling- 
house. Theie was no internal communication 
between dwelling-house and shop. Access to 
dwelling-house was by an outside stair at rear of 
house Commissionei s of Inland Eevenue assessed 
licence duty upon combined annual value of 
dwelling-house and shop. 

Held — that licence duty was chargeable on 
annual value of shop only. 

Kiek y. Lord Advocate, (1898) 62 J. P. 22— 
[Ct. of Exch. (Scot.). 

13 Public-house — Billiard Saloon on Floor 
Ahoie — No Internal Access Thereto — Inland 
Revenue Act, 1880 (43 & 44 Vict. o. 20), s. 43.] 
— On the floor above a public-house was a room 
let to the publican and occupied by him as a 
billiard saloon ; the only access was by means of 
an outside stair. 

Held — that for the purposes of the publican’s 
licence duty the \ alue of the saloon and of the 
hotel could not be aggregated. 

PATERSON V . Lord Advocate, (1906) 8 F. 880 

— [Ct. of Sess. 

(e) Saccharin. 

14. “ Manufacture ” of Saccharin — Flimina- 
tion of para Compounds from Saccharin.'] — The 
chemical process of eliminating para saccharin 
from 330 saccharin and so producing 550 
saccharin is not the “ manufacture ” of saccharin 
within the meaning of sect. 9 of the Finance 
Act, 1901 (1 Edw. 7, c. 7), and sect. 2 of the 
Eevenue Act, 1903 (3 Edw. 7, c. 46), so that the 
persons carrying on that process need not take 
out an excise Ecence. 

So held by Darling and Bray, JJ., Ridley, J., 
dissenting. 

McHichol and Another v. Pinch, [19061 2 

[K. B. 352 ; 75 L. J. K. B. 741 ; 70 J. P. 438 ; 

95 L. T. 530 ; 22 T, L. E. 654— Div, Ct. 


(f) Spirit Dealers. 

And see Intoxicating Liquors, 125, 126. 

16. Orogguu] — Spirit Cashs — Penalties — 
Mitigation — Finance Act, 1898 (61 & 62 Vict. 
G. 10), 5. 4] — S, was a dealer in sjnrits. After 
twenty -nine casks had been emptied of spirits 
he put a quantity of water into each of them, 
-with the result that the spirits which had been 
absorbed by the wood of the casks n ere extracted. 
There were also found on his premises thirty- 
three gallons of spirits which had been extracted 
from the wood of casks in a similar way. An 
information was laid against him, claiming a 
penalty in respect of each of the twenty-nine 
casks, and also a penalty in lespect of the thiity- 
three gallons of spirits. 

Held — that S. was guilty of the contraven- 
tions charged and had incurred the penalties 
sued for, and that the Court had power to 
mitigate the penalties. 

Lord Advocate v. Stewart, (1899) 63 J. P. 

[311 — Lord Stormonth- Darling, Ct. of Exch. 

(Scot ). 

16. Grogging — Spirit Cashs — Water poured 
into Cashs to heep them Sweet — Ejctraetion of 
Spirits absorbed in Cashs — Finance Act, 1898 
(61 k. 62 Vict. c. 10), s 4 ] — C. was a dealer in 
spirits. He had been in the habit as casks 
were emptied, or shoitly thereafter, of causing 
to be poured therein either a smaE quantity of 
water or a small quantity of rinsings previously 
obtained from spirits casks. The quantity varied 
from about one quarter to three-quarteis of a 
gallon, according to the size of the cask. This 
was alleged to be done for the purpose of keeping 
the wood what is technically termed “sweet” 
and preventing the destruction of the casks, but 
an effect of the operation was proved to be the 
extraction of the spirits absorbed in the wood of 
the casks. An information under sect. 4 of the 
Finance Act, 1898, was laid against him, claiming 
a penalty in respect of each of twenty-two casks 
treated as described. 

Held — that 0. was guilty of the contraven- 
tions charged, and had incurred the penalties 
sued for. 

Lord Advocate v. Carse, (1899) 63 J, P. 472 

[ — Lord Stormonth- Darlmg, Ct. of Exch. 

(Scot.). 

17. Grogging” — Having on Premises '•’■anif 
Spirits Extracted from the Wood of any Cash” 
— Spirits Exuding Naturally from Wood of Cash 
— Finance Act, 1898 (61 & 62 Vict. c. 10), s. 4, 
sub-s. 1 (b).] — By sect. 4, sub-sect 1 of the Finance 
Act, 1898, “a person shall not (a) subject any 
cask to any process for the purpose of extracting 
any spirits absorbed in the wood thereof , or 
(b) have on his premises any cask which is being 
subjected to any such process, or any spirits 
extracted from the wood of any cask.” 

Held — that the word “extracted” meant 
extracted by some process which was applied for 
the purpose of extracting the spirit ; and did not 
cover a case where an Ompty cask was placed 
aside merely to await removal, and spirit exuded 
from the wood- without any-piocess being applied 

10 


B.D.— VOL. III. 
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or without any intention on the part of the 
defendant or his employees, to make the spirit 
exude. 

Robinson Bros., Brewers, Ld, r. Dixon, 
[1903] 2 K B. 701 ; 72 L. J. K. B. 717; (57 
J. P. 380 ; 62 W. R. 8 ; 89 L. T. 132 ; 19 
T. L. R GOO ; 20 Cox C. G. 621— Div. Gt. 

18. Sdle of Spirits^ — SJtipti’ Store MereJurnt — 
Sale of SpiritK out of JBond to Foreiipi Shij) in 
Quantities not less than Two Gallons— -dSieecssif i/ 
Jor Excise Licence — Excise Act. 1825 (6 Geo 4, 
11 . 81), .s. 2 -Spirits Act, 1880 (43 & 44 Viet. 
c 24), s. 104.] — The appellant was a dealer m 
ships’ stores, and supplied foreign ships from 
time to tune with spirits. Such spirits were 
taken direct out of bond to such ships, all 
the due Customs House formalities having been 
complied with. On September 4th the appellant 
supplied in such manner a foreign ship with 
twelve bottles of spirits, amounting to two 
gallons. 

Held — that tbe appellant was a dealer in 
spirits within the meaning of the Inland 
Revenue Acts, ami required to be the holder of 
a licence under 6 Geo. 4, c. 81, s. 2. 

Tinwell V. Mayhook, [1904] 2 K. B. 790 , 73 
[L. J. K. B. 699 ; 68 J. P. 360 ; 63 W. E. 14 ; 
91 L. T. 146 ; 20 T. L. R. 488— Div. Ct. 

(g) Tobacco. 

19. Manufacture — Ground or Powdered IThwZ, 
Stained, Eyed, or Manufactured, to Imitate or 
Jtesemhle Tobacco or Snuff — ^200 Forfeit — 
Tobacco Act, 1842 (5 & 6 Vict c. 93), s 8.]— W. 
and B. stained ground wood with permanganate 
of potash, and produced a material lesembling 
tobacco or snuff. Tlic 3 ’' sent samjilcs of the 
product to several tobacco maiiuf.actiireis, sug- 
gesting its use m the manufactme of cheap 
cigarettes, and quoting prices A Revenue ofhcei 
gave W. and B an order which they agieed to 
execute. A quantity of the material was found 
111 their custody or possession and seized. An 
informal 1011 under sect 8 of the Tobacco Act, 
1842, was laid against them, claiming from each 
tjf them a penaltj" of £200. 

Held — that W. and B. were guilty of the 
contiaveiitiou charged, and had each inclined 
the peiialtj' sued for, and mitigation of penalty 
ivas refused as it was not in the power of the 
Gourt to mitigate ; and that the question of 
mitigation must he left to the Commissioners of 
the Inland Revenue. 

Lord Advocate v. Wilson and Baxter, 
[ (1902) 66 J. P. 263 — Lord Stormonth Darling, 
Ct. of Exch. (Scot.Y 

II. IN GENERAL. 

20 Appeal — Case Stated hy Commissioners — 
Coneluswencss of Findings — 2'axes Management 
Act, 1880 (43 & 41 Vict. r. 19), s. 59]— The 
hndmgs of fact m a case stated by the Com- 
missioners for the General Puiposes of the 


Income Tax and Inhabited House Duty are 
conclusive. 

Cole v. Bishop Bros., (1903) 67 J. P. 128 

[Ridley, J. 

21 Costs — Perenuo Case — Cods of Setthny 
Case — Case Stated by Commissioners of Income 
Tax— Allowed on Taxation— Taxci Management 
Act, 1880 (43 & 44 Vict. c. 19), s. 69 -i?.' S. C., 
Ord. 66, r. 27 (29). j— Under Ord 66, r. 27 (29) 
r. 10 of 1902), the costs of preparing and 
settling a case to be stated by the Commissioners 
of Income Tax under sect, 69 of the Taxes 
Management Act, 1880, may properly be allowed 
on taxation to the successful party, whether 
Crown or sub]ect. 

Mayor op Manchester ; . Sugden, Gresham 

[Life Assurance Society t. Bishop, [1903] 

2 K B. 171 , 72 L J. K. B. 746 ; 67 J P. 317 ; 

61 W. R 627, 88 L. T 679 : 19 T. L. R. 473 

— C. A. 

22. Customs — Excise — Practice — Cost'i under 
the Summary Jurisdiction Acts — Awarded to or 
against the Crown — Fimnce Act, 1898 (61 & 62 
Vict. c. 10), s. 4 — Summary Jurisdiction Acts, 
1848 (11 & 12 Vict. 0 . 43), , 9 . 18, aiid 1879 (42 & 
43 Vict. c. 49), s 63.] — In pursuance of sect, 63 
of the Summary Jurisdiction Act, 1879, which 
provides that prosecutions under the excise laws 
are to be governed by the Summary Jurisdiction 
Acts, costs can now be awarded to and against 
the Crown in cases under those laws. 

Thomas r. Pritchard, [1903] 1 K. B. 209 ; 

[51 W. R. 68 , 19 T. L. R. 10 ; 72 L, J. 

K. B. 23 ; 67 J P. 71 ; 87 L T. 688 ; 19 
T. L. R. 10; 20 Cox C. C. 376— Div. Ct. 

23. Custom or Excise Duty — Duty imposed 
after Contract made—Uiyht of Seller to Add 
-Yew Duty to Price — Contract to take all Beer 
from Landlord at Fixed Prices — Customs Con- 
solidation Act, 1876 (39 & 40 A"ict. c. 36), s. 20 — 
Finance Act, 1900 (63 & 64 Vict c 7), s 8,] — 
The defendant was lessee of a public-house, the 
plaintiffs being his landlords, and the lease, 
which Mas made on May 18th, 1899, provided 
that “ the lessee shall and will trom time to 
time, and at all times during this demise and as 
often as occasion shall require, pin chase from 
the Newbridge Rhondda Brewery Company, Ld., 
their successors and assigns, all the ale, beer, and 
porter, and other malt liquors (except spirits) 
that shall be drawn, sold, or disposed of on or 
upon the said demised premises ... if the said 
company shall deal m and be willing to supply 
the same of a quality equal to that supplied by 
them to their customers and at the prices set 
forth in the schedule hereto.” The company 
claimed that under sect. 20 of the Customs Con- 
solidation Act, 1876, and sect. 8 of the Finance 
Act, 1900, they were entitled to throw the ivhoie 
1a’. a bail'd, and therefore the &d. which they 
claimed, on the defendant. 

Held— that there being the right on the part 
of the company to say that they would not supply 
at the prices in the schedule, it was impossible 
to say that that was a contract vsithin feet 20 
ot the Customs Consolidation Act, 1876 , and 
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that the company could not recover the extra 
duty. 

Newbridge Rhondda Brewery Go., Ld. t. 

[Evans, (1902) 86 L T. 453 , 18 T. L. R. 396 

— Div. Ct. 

24 Custom. Houste Officer — Ohstcuction of in 
the execution of his duty — Reusonahlenc^s of 
Search — Right of Magistrate to inquire into — 
Seriice of Notice of Ajypeal and Case — Resjwn- 
dent abroad — Customs and Inland Reienve Act, 
1881 (44 & 46 Vict. c. 12). s 12 (6) — Summary 
Jurisdiction Act, 1857 (20 & 21 Vict 6. 43), s. 2.] 
The respondent was summoned by the appellant, 
a Customs House officer, for obstructing him in 
the execution of his duty in searching the ship 
contrary to the Customs and Inland Revenue 
Act, 1881. The summons v as dismissed by the 
magistrate on the ground that it was unreason- 
able for the officers to be searching under the 
circumstances of the case. 

Held — that the magistrate had no jurisdiction 
to inquire into the reasonableness or unreason- 
ableness of the search, such duty being imposed 
by the Acton the Customs officer, and unless the 
magistrate found that the search was a mere 
pretence for the purpose of justifying an inter- 
ference or annoyance by the Customs officer. 
The notice of appeal and the copy of the case 
stated by the magistrate could not be personally 
served on the respondent, as he had left the 
country on board his ship, but it was served on 
the solicitoi who represented him befoie the 
magistrate, but who had ceased to represent him 
m the matter, and the respondent was not per- 
sonally served till some months afterwards on 
his return to the United Kingdom. 

Held — that the service was sufficient under 
the Nummary Jurisdiction Act, 1857, s. 2. 
Anderson r. Reid, (1902) 66 J. P. 664 ; 86 
[L. T. 713 ; 18 T. L. R. 463— -Div. Ct. 

26 . Plate — Assay — Marhing — Gold and Siher 
Watch Cases — Imported Watches — Customs Aot, 
1842 (5 & 6 Vict c. 47, s. 59.] — Gold and silver 
watch cases, forming part of finished watches 
imported from abroad, are gold and silver plate 
within the meaning of sect. 69 of the Customs 
Act, 1842, and must therefore be assayed, 
stamped and marked as required by that section 
befoie being sold oi exposed for sale in the 
Pnited Kingdom. 

Decision of Channel!, J. ([1905] 2 K. B. 586 , 
74 L J K. B. 822 , 93 L. T. 615 ; 21 T. L. R. 
654) reversed. 

Goldsmiths Go. v. Wyatt, [1907] 1 K.B. 95 ; 

[76 L. J. K. B. 166 ; 71 J. P. 79 ; 95 L. T. 866 ; 

23 T. L. R. 107— C. A. 

HI. STAMP DUTIES. 

And see under Bills oe Exchange 

(a) Bond, Covenant, &c. 

And see (f) Marketable Security. 

26 . Annuity pay able Quarterly — '■'•Rond', 
Coieng^nt or Instrument'^ — Stamp Act, 189p 


(54 & 65 Vict c. 39), Sched.'] — By the Schedule 
to the Stamp Act, 1891, “Bond, covenant, or 
instrument of any kind whatsoever (1) Being 
the only or principal or primary security for any 
annuity ... or for any sum or sums of money 
at stated periods . . . for the term of life or any 
other indefinite period For every ^5 of the 
annuity or sum periodically payable 2s*. 6rZ ” 

By a deed ot separation between a husband 
and wife, the husband agreed that so long as the 
wife observed the stipulations of the deed he 
would pay her every three months £625 by 
quarterly payments on September 29th, Decem- 
ber 25th, Match 25th, and June 24th in every 
year. 

Held — that this was an annuity of £2,50(>, 
and that ad laloretn duty w'as payable on that 
sura, and not on £625. 

Lewis v. Inland Revenue Commissioners, 

[1898] 2 Q. B. 290; 67 L. J. Q. B. 694; 78 
L. T. 745.— Div. Ct. 

27 . '•'■Rond, Corenant or Instrument” — Will 
Charging Annuity on Real Property — Stamp 
Act, 1891 (54 ik 65 Vict c 39), s. 1.] — A will is 
not a security for an annuity given and charged 
by a will on real property within the first 
schedule to the Stamp Act, 1891. 

Kennedy r . Inland Revenue Commissioners, 
[(1901) 65 J. P. 9— Div. Ct. 

28 . Separation Deed — Agreement to pay Wife 
£1 a Weeh for Life — Sum of Money at Stated 
Periods — Stamp Act, 1891 (54 & 55 Vict. c. 39), 

*An agreement in a separation deed by 
a husband to pay his wife £1 a week dining her 
life, or until certain events should happen, is a 
secuiity for £1 at stated periods (namely, one 
week) within the Stamp Act, 1891, and nut 
security for an annuity of £52 a year within 
that Act. 

Cliford V. Inland Revenue Commissioners 
([1896] 2 Q. B. 187 ; 45 W.R 14 , 74 L. T. 699— 
Div. Ct ) followed. 

Jackson t. Inland Revenue Commis- 

[sioners, (1902) 66 J. P. 630 ; 50 W. R. 

666 ; 87 L. T. 269 ; 18 T. L. R. 678— 
Phillimore, J. 

29 . Hire of ‘Use of Telephone for Annual Pay- 
ments — "Rond, Covenant or Instrument of any 
hind whatsoever” — "Only a Principal or Pri- 
mary Security” — " Indejinite Period” — Stump 
Act, 1891 (64 & 65 Vict. e. 39), Sched /]— 
By an agreement in writing not under seal, R. 
agreed to pay a telephone company the sum of 
£12 per annum for the use of a telephone wire 
and apparatus which the company was to affix to 
his house. The rent was to be payable every 
year m advance, and either party might put an 
end to the agreement by giving the other three 
months’ notice. 

Held — that this instrument was within the 
words “bond, covenant, or instiument of any 
kind whatsoever, being the only or piincipal or 
primary security for any annuity” tor an “in- 
definite period” in Sched. I. of the Stamp Act, 

10—2 



295 


EEVENUE. 


296 


stamp Continued. 

1891, and chargeable with the ad valorem duty 
therein stated. 

Decision of C. A. ([1899] 1 Q. B. 250 ; 68 L J 
Q. B. 222 ; 47 W. B. 247 ; 79 L. T. 614 ; 15 
T. L. R. 98) affirmed. 

National Telephone Co. v. Inland Revenue 
[Commissioners, [1900] A. C. 1 ; 69 L. J. 
Q. B. 43 ; 64 J. P. 420 ; 48 W. R. 210 ; 81 
L. T. 546 ; 16 T. L. R, 58--H. L. (E.). 

(b) Conveyance or Transfer on Sale. 

80. Agreement for Sale — Lease of Licensed 
Premises — Goodwill — Stamp Act, 1891 (54 & 65 
Viet. c.39),,s’. 69, suh-sA ] — By sect, 69, sub-sect. 1, 
of the Stamp Act, 1891, any contract or agree- 
ment, under seal or under hand only, “ for the 
sale of an)’" equitable estate or interest in any 
property whatsoever, or for the sale of any estate 
or interest in any property except lands, tene- 
ments, hereditaments, or heritages, . . . or goods, 
wares, or merchandise, . . . shall be charged with 
the same ad ‘lalorem, duty to be paid by the pur- 
chaser as if it were an actual conveyance on sale 
of the estate, interest, or property contracted or 
agreed to be sold.” 

By an agreement under seal a vendor agreed 
to sell the goodwill of his business as hotel pro- 
prietor, the lease of the hotel premises, the house- 
hold furniture, the stock in trade, and the book 
debts. The amount of the consideration was 
apportioned among these items, and £4,085 was 
attributed to the “ lease and goodwill.” It was 
also agreed that the vendor should show a good 
title to the lease and would assign the lease and 
goodwill to the purchasers ; but in the event of 
the landlord refusing to consent to the assign- 
ment of the lease, the vendor was to execute a 
declaration of trust in favour of the purchasers 

The landlord having refused to consent, a 
declaration of trust was executed by the vendor 
in favour of the purchasers A case was stated 
for the opinion ol the Court whether the deedara- 
tion of ti list was liable to a fixed stamp duty of 
10.V. or an ad valorem duty under sect 69. 

Held — that the declaration of trust was liable 
in respect ot the goodwill to the payment of an 
ad valorem duty. 

Decision of Div Ct. ([1898] 1 Q, B. 226 ; 67 
L. J. Q. B. 218 , 77 L. T. 297 , 14 T. L. R. 145) 
revemed. 

West London Syndicate, Ld. •>'. Inland 

[Revenue Commissioners, [1898] 2 Q. B. 

607 ; 67 L. J. Q. B 966 , 79 L. T. 289 ; 14 
T. L. R. 569 , 47 W. R. 125— C. A. 

31. Agreemrnt Jor Sale of Benefit of an 
Aijiecwent — “ Property ” — Property loeally 
situated out of the United Kingdom — ^amp Act. 
1891 (54 & 55 Vict. c. 39), s. 59, sitl)-s. 1 ]— By 
an agreement a syndicate agieed to sell to an 
English company the benefit of certain agree- 
ments and licences therein referred to, and in 
particular of an agreement of January 25th, 
1899, and a licence granted by the Government 
of Roumania ro one Vcrnescu of Buchaicst, and 


the company agreed to purchase the same, aud 
to undertake all liabilities and engagements 
entered into by the syndicate in respect of the 
same. The consideration for the sale was to be 
the issue and allotment to the syndicate or to 
its nominees of 60,000 ordinary shares of £1 
each in the capital of the company. The agree- 
ment of January 25th, 1899, was made between 
Vernescu and one Fraser (who under it had 
legally ceded his rights to the syndicate), whereby 
there was imposed on Vernescu a personal 
liability to do certain things for the benefit 
of the syndicate within a specified ««.'ea 'in 
Roumania. 

Held — that the benefit of the contract of 
January 25th, 1899, was •' property,” and therefore 
came within the enacting part ot sect. 59, sub- 
sect 1, of the Stamp Act, 1891, and not within 
the exception therein, as being property locally 
situated out of the United Kingdom, and that 
the agreement was liable to ad valorem convey- 
ance duty. 

Smelting Co. of Australia y. Inland Itecenue 
Commissioners ([1897] 1 Q. B. 175 ; 66 L. J. 

Q B 137 ; 61J P. 116 ; 45 W. R. 203 ; 76 L. T. 
634 — Div. Ct.) followed. 

The judgment of Div. Ct. ((1899) 64 J. P. 441) 
reversed. 

Danubian Sugar Factories, Ld. v. Inland 
[Revenue Commissioners, [1901] 1 Q. B. 
245 ; 70 L. J. Q. B. 211 ; 65 J. R. 212 ; 84 
L. T. 101— C, ii. 

33 . Agreement for Sale of Foreign Business 
— '■^Agreement made in England” — Propter ty 
locally situate out of the United Kingdom”— 
Stamp Act, 1891 (54 & 65 Vict. o. 39), s. 69, 
sub-s. 1.] — M., a merchant, had long carried 
on business in Germany under the style of 
M. & Co. N. and W. acquired from M. the 
right to purchase the said business, stock in 
trade, and assets thereof, and hold the same m 
trust tor J. \V. 

N. and W. agreed to make over the said right 
to au English syndicate in consideration of 
debentures of the syndicate. The syndicate 
agreed to sell to the respondents (a company 
incorporated under the Companies Acts, 1862 to 
1893) the said rights of purchase. 

By the agreement, which was under seal, the 
goodwill of the said business, with the exclusive 
right to use the name of “ M. & Co.” as part of 
the name of the company, together with the 
factory and buildings in which the business was 
cairied on, aud all the plant, machinery, appa- 
ratus, rolling stock, and chattels employed lu 
the business, except stock in trade and all 
pending contracts and orders, were agreed to be 
sold for a lump .sum to the respondents. This 
agreement was executed at Amsterdam by 
M , N., and W , and m England by the syndi- 
cate and the company. The agreement con- 
tained a covenant on the part of M. not at 
any time thereafter to be engaged in any 
similar trade within fifty miles of the said 
freehold premises. The customeis were all 
resident abroad. 

Held — that the agreement was made in 
England ; and (Halsbuiy, L.C , dissenting) that 
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the goodwill was “ property locally situate out 
of the United Kingdom ” within sect. 59, 
sub-sect. 1, of the Stamp Act, 1891, and con- 
sequently the agreement was chargeable with 
ad valorem duty. 

Smelting Company of Australia, Ld y. Inland 
Jleienm Commissioners ([1897] 1 Q. B. 175 : 
66 L. J. Q B. 137 ; 61 J. P. 116 ; 45 W R. 203 , 
75 L. T. 534) commented on 

Decision of C. A. ([1900] 1 Q. B. 310 ; 69 
L. J. Q. B. 291 ; 81 L. T. 667 , 16 T. L. R. 72) 
affirmed. 

Inland Revenue Commissioners v . Muller 

[& Co ’s Margarine, Ld., [1901] A. C. 217 ; 

70 L. J. K B. 677 ; 49 W. R. 603 ; 84 L. T. 

729 ; 17 T. L. R. 53 -H L. (E.). 

33. Agreement made in England for Sale of 
eguitahle Interest in property Locally situate 
out of United Kingdom — Stamp Duty on Agree- 
ment — Stamp Aot, 1891 (54 & 55 Vict. c. 39), 
. 9 . 59, .<uiZ)-.v. 1 — Trust PropertyAct of New 
South Wales (26 Vict. No. 12), s. 25.] — Sect. 25 
of the Trust Property Act, 1862 of New South 
Wales piovided that mortgages of real and 
personal estate should be deemed at law, as 
now in equity, pledges only ot the property 
mortgaged, and that the title of the mortgagor 
should be “ deemed a good title at law subject 
to such pledge as against all peraons other than 
the mortgagee and those claiming under him,” 
and sect. 59, sub-sect. 1, of the Stamp Act, 1891, 
piovided that '• any agreement made in England 
for the sale of any equitable estate or interest 
in any pioperty whatsoever, or for the sale of 
any estate or interest in any property except 
lands, ... or property locally situate out of 
the United Kingdom,” shall be charged with the 
same ad valorem duty as if it were an actual 
conveyance on sale. 

The owner of a mortgaged freehold property 
situate in New South Wales made and executed 
in England an agi'eement for the sale of the 
mortgaged property. 

Held — (1) that the above section of the 
colonial statute had not the effect of giving a 
legal title or interest to the moitgagor, whose 
interest therefore was equitable only ; and 
(2) that the exception in sect. 69, sub-s. 1, of 
the Stamp Act, 1891, in favour of “lands or 
property locally situate out of the United 
Kingdom,” applied only to the seeond branch of 
that sub-section, and did not apply to the first 
part of the sub-section having reference to 
the sale of an equitable estate or interest in any 
property • 

Held, therefore, that the agreement was an 
agreement for the sale of an equitable estate or 
interest in property within the meaning of 
sect. 59, sub-sect. 1, and did not come within 
the exception in that sub-section, and was 
therefore chargeable with the same ad valorem 
duty as an actual conveyance on sale of the 
property. 

Farmer & Co , Ld. v. Inland Revenue 

[Commissioners, [1898] 2 Q. B. 141 ; 67 

L. J. Q. B. 776 ; 79 L. T. 32 ; 14 T. L. R. 408 

— Div. Ct, 


34. Assignment of Leaseholds — Consideration 
— Apportionment of Rent — Stamp Act, 1S91 
(54 & 56 Vict. a. 39), s. 57, Sclied. /.]— The 
lessee of land with thiee houses thereon con- 
veyed, m consideiation of a sum of money, two 
of the houses for the residue of the term subject 
to a duly appoitioned part of the rent reseived 
by the original lease. The assignee covenanted 
to pay the rent, and to observe and perform the 
covenants contained in the oi iginal lease. 

Held — that the rent payable by the assignee 
was not part of the consideiation in respect 
whereof the conveyance was chaigeable with 
ad valorem duty under sect. 57 of the Stamp 
Act, 1891. 

Judgment of the Div. Ct. ([1899] 1 Q. B 
335 , 68 L, J. Q. B. 234 ; 47 W. R. 300 ; 
63 J. P. 228; SO L. T. 56; 15 T. L. R. 133), 
affirmed. 

SwAYNE r. Inland Revenue Commissioners, 

[1900] 1 Q. B. 172; 69 L. J Q. B. 03, 81 

L. T. 623 ; 48 W. R 197 ; 10 T. L. R. 67— 

C A. 

35. Contingent and Uncertain Consideration- 
Stamp Act, 1891 (54 & 65 Vict. c. 39), s.? 56 (2), 
67.] — A company agi'eed to sell its business to 
a new company in consideiation of a ceitaiii 
sum in cash and a certain number of shares. 
The agi’eement provided that the profits of the 
new company iii respect of each year should be 
applied lu paying a dividend of 6 per cent, on 
its paid-up share issue and (subject to the pay- 
ment of such dividend) in paying to the old 
company “ as a fm’ther part of the consideration 
for the said sale such a sum as shall be equal to 
a dividend of 3 per cent. ...” 

Held — that this sum, though payable con- 
tingently, was “ money payable periodically in 
perpetuity ” within the meaning of sect. 56 (2) 
of the Stamp Act, 1891, and that the agi’eement 
was chai’geable with ad valorem duty in respect 
of it. 

Decision of C. A. ([1905] 1 K. B. 174 ; 74 
L. J. K. B. 200 ; 53 W. R. 325 , 92 L. T. 6 ; 21 
T. L. R. 109), affiimed. 

Underground Electric Rys. Co. of Lon- 

[don, Ld. r. Commissioners of Inland 

Revenue, [1906] A. C. 21 ; 75 L. J. K, B. 117 ; 

54 W. R. 381 ; 93 L. T. 819 ; 22 T. L. R. 160 

— H. L. (E.), 

86 Conveyance Executed Abroad — Transfer 
Abroad to New Company — Payment by Issue in 
England of Shares in Company — Company Regis- 
tered vn England — “ Property Situate '" — “ Thing 
done or to be done" in Ifnited Kingdom — Stamp 
Acf,1891 (54&55Vict. c.39),.?. 1 ; s U, sub-s. i-, 
s 54 ; Sch., “ Conveyance on Sale."'] — A company, 
which was registered in England, and which 
had a branch business in France, by an instru- 
ment in writing executed in France and drawn 
up in French transferred to a new company, also 
registered in England, all its business and assets 
in France, and m consideration thereof the new 
company issued and allotted to the old company 
in England certain shares in the new company. 

Held — that the instrument was a “ convey- 
ance on sale” within the meaning of sect. 54 of 
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the Htamp Act. 1891, and required to be stamped 
accordnip;ly. “ Conveyance on sale ” is not 
limited to a conveyance executed in the United 
Kinpfdoin. It must, however, if executed abroad, 
relate to property situate in the United Kingdom, 
or to any matter or thing to be done in some part 
of the United Kingdom, as jirescnbed in sect 14, 
aub-sect. 4. The instrument in question related 
to the appropriation of the capital of the new 
company, which was registered in England, and 
therefore related to jnoperty situate in the 
United Kingdom. It also related to a matter or 
thing to be done in the United Kingdom. 

Hect. 15 (2) of the Stamp Act, 1891, only 
imposes a tine if ihe instruineiit is stamped after 
the prescribed period. 

Decision of G. A. C[19()(l] 2 K. B. 834 ; 22 
T. L. R. 829) reversed. 

Inland Revenue Gommirstonkrs r Maple 
C o. (Paris), Ld.. [1907] 24 T. L R 140— 

H. L. (E.). 

31 t 'onreyance in comideration of Delt — Bad 
Debt — iStanij) Act, 1891 (54 & ,55 Viet. c. 39), 
s, 57.] — Tlie North British Railway Company 
acquired by purchase the uudertalcuig of the 
Bo’iiess Harbour Commissioners. 

The Inland Revenue authorities claimed stamp 
duty on the £303,376 19,<(. of arrears of interest 
clue by the Harbour Commissioners to the North 
British Railway Company in lespect of the 
company having paid that interest to the credi- 
tors in Ihe harbour debt under a guarantee given 
by the company to those creditoi’s. This debt 
formed part of the consideration for the sale. 

Held — that the circumstance that the debt 
was a bad debt did not make any difference: 
and there was no leason to suppose that the 
Harbour Commissioners would have agreed to 
the transfer of the harbour undei taking unless 
they bad been relieved of this debt, as well as 
fheir Ollier obligations; and the liability was 
none tlie loss a debt because the debtors might 
be unable to pay it in whole or m ])art, and that 
ad valorem conveyance duty was chargeable. 

Inland Revenue Cojimissioners v. North 
[British Ry. Co., [1902] 4 E. 27 — Ct, of 

Scss.. 1st Divr 

38. Den rce under Heritable Seoul dies Act, 
1891.] — A decree under the Scotch Heritable 
Securities Act, 1894 (57 & .58 Vict. o. 44), is a 
“ convejTiiice on sale ” within sect. 54 of the 
Stamp Act, 1891, and chargeable with an ad 
'Valorem duty under that Act, 

Decision of Ct. of Sess. reversed. 

Commissioners op Inland Revenue ?• Tod, 

[1898] A. C. 399; 67 L P. (P. C) 42; 78 
L T. 571 , 14 T. L. R. 400— H. L. (Sc ) 

39 Dense of Jiealty — Eo-ecutor's Assent in 
Wntiiuj — Wlietlier a Conieyance or Transfer — 
Stamj) Act, 1891 (54 & 65 Vicfc. e. 39), s, 62, 
Soiled. I. — Laaid Transfer Act, 1897 (60 &; 61 Viet. 
0 . 65), s. 3.] — In accordance with sect. 3 (1) of 


the Land Transfer Act, 1897, an executor assented 
to a devise of land The assent was given in 
writing, but not under seal. 

Held — that the assent was not liable to duty 
as a conveyance or transfer, not being “ an 
instrument . . . whereby any property on any 
occasion, except a sale or mortgage, is transferred 
to, or vested in any person.” 

Kemp r. Commissioners op Inland Revenue, 

[1905] 1 K. B. .581 ; 74 L. ,1. K. B. 112 ; 53 

W. R. 479 ; 92 L T. 92 ; 21 T. L R. 168— 

Plnllimore, J 

40 . Dissolution of Old Company — Ve.'itiny of 
Property in JVeio Company — Statutory Transfer 
— Stamj) Art, 1891 (54 N 55 Vict. c, 39), ss. 1, 6, 
Sailed — Finance Act, 1895 (58 & 59 Vict. e. 16), 
s. 12.]— A private Act provided that a gas com- 
jiaiiy could be dissolved and reincorporaled with 
further powers ; that its property should vest in 
the new company, who should a.ssuine all its 
liabilities ; and that the stockhoklers should 
receive the s<anie amount of stock in the new 
company. 

Held — that the copy of the Act was charge- 
able with ad ‘valorem duty, as a “ conveyance on 
sale,” on the amount ot the liabilities assumed 
by the new company and the value of the stock 
I issued by it to ,stockholder.s ni tlie old company, 
such value to be ascertained as on the day of the 
passing of the Act. 

Attorney-General r. Felixstowe GtAS Light 

[Co., [1907] 2K, B 984; 76 L. J. K. B. 1107 ; 

97 L. T. 340— Bray, J. 

41. Fanrily Arranyement — Stamji Act, 1891 
(.54 & 55 Vict. c, 39), ss. 54, 57,] — A was entitled 
to (1) fteehold and copyhold property, subject to 
a moitgage debt of £()2,0t)0, (2) certain chattels, 
and was indebted to B. in the sum of .£123,800. 
A. conveyed tiie proiieriy and chattels to B. B. 
released A. fiom the debt oL £123,800. agreed to 
nideimiify bun against the £62,000, and entered 
into an agreement whereby A. got an annuity. 
The transaction was eaincd out by three deeds. 

Held— that (although called a family arrange- 
ment) two ot these deeds were conveyances on 
sale, ami that ad valorem stamp duty mast he 
paid on £123,800 and £62,000 at least. 

Bristol (Marquis op) Inland Revenue 

[Commissioners, [1901] 2KB 336 ; 70 

L. J. K. B 759 ; 65 J. P. 360 ; 49 W. R 718 ; 

84 L T. 059 , 17 T. L. R. 488— Div, Ct. 

42 Foreclosure Order before 1898 — Stamp 
Act, 1891 (54 & 55 Vict. e 39), ss 54, 57— 
Finance Act, 1898 (61 & 62 Vict c. 10), 6 ] — 

A foieclosure order made between 1891 and 
1898 foreclo.sing a legnl mortgage is not jiroperJy 
stamped unless stamped as a “ conveyance on 
sale.” 

Semble, apart from the declaratory enactment 
in sect. 6 of the Finance Act, 1898, .such an 
order would be within sect. 54 of the Stamp 
Act, 1891 ; in any event sect. 0 declares it to be 
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within sect. St, and, being declaratory, sect. G is 
retrospective. 

Attorney- General v. Theobald ((1890) 24 

Q. B. D. 557 ; 62 L. T. 768 ; 38 W. R. 527— 
Div. Ct.) followed. 

Harding y. Queensland Stamp Commissioners 
([1898] A. C. 769 ; 67 L. J. P. C. 144 ; 79 L. T 
42— P. 0. See Dependencies and Colonies, 
No. 44) distinguished. 

In EE Lovell and Collabd’s Contract, 

[1907] 1 Ch. 249 ; 76 L. J. Ch. 246 ; 96 L. T. 

382— Eady, J. 

43 . Land sold for Lamp Sum and Annual 
I'ayment by Purchaser to Vendor — Annual Puy- 
ment made by Purchaser m consideration of 
Vendor pay ing Tithe— Whether Annual Pa ynient 
is '■'part of the consideration for conreyanee on 
saleP— Stump Act, 1891 (54 & 55 Vict o. 39), 
s. 56, siih-s. 2, Soiled ]— The owners in fee simple 
of a ceitain piece of land offeied the land for 
sale m lots as a building estate, and by an inden- 
ture which recited that the vendois had agi'eed 
with the piu-chaser for the sale to him of a certain 
lot or piece of the land for the sum of 4:50 : the 
vendors granted the lot to the purchaser m fee 
simple in consideration of the simi of ^50 then 
paid by the purchaser (amongst other conditions), 
subject to and charged with the payment to the 
vendors and their assigns of the annual sum of 
I.S., in accordance with a stipulation providing 
that the piece of land thereby conveyed was, m 
consideration of the vendors paying the whole of 
the tithe in respect of the land of which the 
plot formed pait, subjected to and charged with 
the payment to the vendors of the perpetual sura 
of I.S. per annum ; and the purchaser for himself 
and his assigns covenanted to make this annual 
payment of l5. to the vendors and to perforin the 
other stipulations of the agreement. The pay- 
ment of the Is. was m consideration of the 
vendors paying the whole of the tithe. lii 
assessing the stamp duty upon the indenture . — 

Held (aSSrming the decision of the commis- 
sioners) — that the annual payment of D-. per 
annum was part of the consideration for the 
sale ; that the consideration for the sale was 
therefore the £50 plus the annual sum of l.v., 
and that having regard to sect. 56, sub-sect. 2 of 
the Stamp Act, 1891, the whole consideration for 
the sale was £60 plus Is , multiplied by twenty, 
namely, £51, and that the indenture was to be 
stamped as a conveyance on sale for a considera- 
tion of £51, namely, with a stamp of 7s. GrZ. ; 
but that even if the annual payment was not 
part of the consideration, the stipulation to pay 
it would be a separate collateral covenant which 
would require to be stamped as such. 

Martin r Commissioners oe Inland 

[Revenue, (1904) 91 L. T. 453— Channell, J. 

44 , Legacy — Legatee accepting Stooli 'in Pay- 
ment — Stamp on Transfer — Ad valorem Buty — 
Stamp Act, 1891 (54 & 55 Vict. o. 39.] — A 
legatee agreed with the executor of his testator’s 
will to take payment of his legacy in stock. 


Held— that the transfer deed was chargeable 
with ad lalorem duty as being a “ conveyance or 
transfer on sale." 

' Dawson Commissioners of Inland 
j [Revenue [1905] 2 Ir. R. 69— K. B. D. 

, 46 . Partnership Bissolution — Record of, 

[ Transfer of Propeiiy — “ Release or Renunciation 
—Stamp Act 1891 (54 & 55 Vict. c. 39), Sehed. I] 
— J. F. and his brother, J. W., earned on business 
in partnership, J. F, , in pursuance of the power 
for that purpose contained in the articles of part- 
: nership, gave J, "VV. notice to determine it, and 
j J. W. gave J. F. notice of taking over his share 
in the partnership upon the terms pi escribed by 
the articles. Two instruments were executed to 
give effect to the dissolution of the partnership, 
the first a conveyance, whereby the share and 
interest of J. F. m the real estate of the partiier- 
shqj w'as released and transferred to J. W, This 
deed was duly stamped with an ad valorem duty. 
The other instrument, of even date, after reciting 
that accounts of the iiartnership had been made 
up, and that the amount standing to the credit 
of J. F. was .£41,752 4.?. Id., and that by the 
above-mentioned deed of even date, the real 
estate had been conveyed to J. \V., and that the 
chattel pioperty of the paitnership was then in 
the exclusive po.sse&sioii of J. W., and that the 
said J, W. had given his promissory note bearing 
even date therewith for the above said sum, 
witnessed that J. F. and J. W. declared that the 
partnership between them should lie considered 
as determined, and J F. declared thatbe accepted 
the said promissory note in fuR satisfaction of all 
claims against J. W. ni respect of his share and 
interest in the said partnership, and the .assets 
and properties thereof. The commissioners 
claimed that this last-mentioned instrument was 
chargeable with an udialorem conveyance duty. 

Held — that the instrument was chargeable in 
accoidance with the assessment of the commis- 
sioners. 

Garnett t. Commissioners of Inland 

[Revenue, (1900) 48 W. R.303 , 81 L. T. 633 

— Div. Ct. 

46 . Purchase of Property under Statutory 
Poioers — Conxeijance of Chattels — Finance Act, 
1896 (58 Vict. c. 16), s. 12.] — Where lands and 
chattels are purchased under statutoiy powers, 
the party making the purchase is bound to pro- 
duce to the Commissioners of Inland Revenue an 
instrument of conveyance duly stamped with the 
ad talorem duty payable upon a conveyance 
calculated on the value of the whole propercy 
passed, including chattels. 

The decision of C. A. ([1902] 1 K. B. 403 , 71 
L. J. K B. 181 ; 66 J. P. 36; 50 W. R. 161 , 85 
L. T. 745 ; 18 T. L. R. 122) aiSrmed. 

Eastbourne Corporation r. Attornev- 

[GenbrAL, [1904] A. C 165 ; 73 L. J. K. B. 

259 ; 68 J. P. 393 , 52 W. R, 577 ; 90 L T. 99 , 
20 T. L. E. 262 , 2 L. G. R. 789— H. L. (E.), 

47 . Reconstruction — Agreement between Old 
and New Company as to Exchange of Shares — 
Declaration of Trust — Stamp Act, 1891 (54 & 55 
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Viet. 0 . 39), ss. 54, 69, Sched. /.] — By an agree- 
ment under seal, made between all the share- 
holders in an unlimited company (which was in 
course of being^voluntai'ily wound up) and a new 
limited company, it was agreed that the share- 
holders in the old company should “ exchange ” 
their shares in that company for certain numbera 
and amounts of stock and shares in the new 
company, and that the new company should 
also pay certain sums of cash to the shareholders 
The agi-eemeiit also provided that, upon the 
allotment to the shareholders of the old company 
of the shares and stock in the new company, 
the shareholders should “ hold their respective 
shares in the old company in trust for the new 
company.” 

Held — that the agreement, which amounted 
to a declaration of trust, was a “ conveyance on 
sale ” of the shares m the old company within 
the meaning of sect. 54 of the Stamp Act, 1891. 
or a “ contract for the sale of an equitable 
interest” in those shares within sect. 69 (1) of 
that Act, and was chargeable with ad valorem. 
duty on the cash paid and the shares and stock 
allotted. 

Dictum of Channell, J., in West London 
Syndicate v. Inland Beienue Commissioners 
([1898] 1 Q. B. 22(3 ; 67 L J. Q. B. 218 ; 77 
L. T. 797, see Ko. SO, siqira') approved. 

Chesteepield Beewery Company r. Inland 

[Revenue Commissioners, [1899] 2 Q. B. 7; 

68 L. J. Q B. 204 ; 47 W. R. 320 ; 79 L. T. 

659 ; 15 T,. L. R. 123~Div. Ct. 

48 . Right not before in Existence" — ^‘Pro- 
perty ” — “ Estate or Interest in any Property ” — 
Right of Colliery Company to loorh Coal under 
Railway — Right of Railway Company to Stop 
such Worliing and to pay Compensation therefor 
— Document under Seal containing Receipt for 
Compensation Money and UndertaJnng not to 
work Coal — Stamp Act, (54&55 Vict. c. 39), 
ss. 64, 60, Sched I. — Railioays Clauses Con- 
solidation Act. 1845 (8 & 9 Vict. c. 20), ss 78, 
79.] — The plaintiff company purchased lands 
necessary for the construction of .one of its 
branch lines of railway, the surface, as also the 
coal under the said lands, then being, so far as 
material, the propeity of a colliery company. 
Borne time afterwards, the collieiy company, 
pursuant to sect. 78 of the Railways Clauses 
Consolidation Act, 1846, gave notice to the 
railway company that it was desirous of working 
the coal (which was still its property) in three 
acres. The railway company thereupon gave 
notice to the colliery company, pursuant to 
sect 78, that the working of the coal in the three 
acres would be likely to cause damage to the 
works of the railway company, and the notice 
required the colliery company to refrain from 
working the coal under the three acres, and 
stated that the railway company would make 
compensation to the colliery company for so 
much of the seam of coal as was within the 
three acres. The amount of compensation was 
assessed by an arbitrator and paid by the railway 


company , and the colliery company executed a 
document, under seal, by which they acknow- 
ledged the receipt of the compensation money 
and thereby undertook to leave entirely un- 
worlced the whole of the said coal and to do and 
execute all deeds, matters and things necessary 
for vesting the same in the railway company, 
and declared the sum paid to them included 
satisfaction and compensation for all claims, 
which, but for those presents, they might have 
had against the railway company in respect of 
the said coal. 

Held — that the said document was not covered 
by sect. 60 of the Stamp Act, 1891, and thereby 
made liable to an ad valorem stamp duty, and it 
required only a 10s. stamp, 

Held, also (by A. L. Smith, M.R., Collins 
and Stirling, L.JJ.), that the right of the rail- 
way company to stop the further working for 
ever of the minerals, and the right of the mineral 
owner to be then paid for his minerals came into 
existence before the date of the document sought 
to be charged with stamp duty, and therefore 
did not satisfy the requisites of sect. GO as a 
“ right not before m existence.” 

Held, also (by Collins and Stirling, L.JJ.), 
that there was in point of fact no sale at all, and 
no “property” and no “estate or interest m any 
property ’ ’ was transferred to or vested in a 
purchaser. 

Appeal from the judgment of the Div. Ct. 
([1899] 2 Q. B. 662 ; 68 L J. Q. B. 978 ; 64 
J. P. 21*; 48 W. R. 170; 81 L. T. 385; 15 
T. L. R, 604) dismissed. 

Great Northern Rt. Co. r. Inland Revenue 

[Commissioners, [1901] 1 K. B. 416 , 70 

L. J. K. B. 336 , 65 J. P. 276 ; 49 W. R. 261 ; 

84 L. T. 183— C. A. 

49 . Sale of Booh Debts — “Property" — Ad 
valorem Duty — Stamp Act, 1891 (64 & 66 Vict. 
G. 39), s. 69 (1).] — A limited company sold its 
goodwill and entire undei taking, including book 
debts, to another limited company. The value of 
the book debts existing on December 31st, 1898, 
for the purpose of apportioning the price between 
them was £30,030 2s. od. At the date of the 
agreement for sale, May Gth, 1899, there remained 
outstanding of these book debts only debts to the 
value of £700. The business had been carried 
on and the book debts collected in the ordinary 
way by the old comjiany from a period anterior 
to December 31st, 1898, down to the date of the 
agi-eement for sale on behalf of the new compau 3 ^ 
The Commissioners of Inland Revenue in assess- 
ing the ad valorem conveyance duty declined to 
deduct the sum of £29,330 2s. C>d , being the 
£30,030 2s. 5d. less the £700, from the considera- 
tion for the sale. 

Held — that the Commissioners were right, as 
the book debts were property within sect 59 (1) 
of the Stamp Acc, 1891, and did not fall within 
'any of the exceptions in that section. 

Measures Bros., Ld v. Inland Revenue 

[Commissioners, (1900) 82 L. T. 689— 

Div. Ct 



305 


BEVENUE. 


306 


stamp Buties— Continued. 

(c) Capital of Companies, 

60 Increase of Capital — Consolidation of 
Capital — Increase of Amo-nnt of Ho minal Share 
Capital'^ — Stamp Act, 1891 (54 &65 Viet. c. 39), 
s 113 — Gas Light and Coke Companifs {Capital 
Consolidation) Act, 1898 (61 & 62 Vict. c clxxxii.), 
ss. 4, 5, 6 ] — By the defendants’ private Act 
certain existing stock was consolidated, and con- 
verted into one stock of an increased nominal 
value ; and by sect. 6 (2) thereof power was 
given to create stock to the value of £437,500 
in lieu of stock to the value of £175,000 already 
authorised ; the sub-section provided that, 
“except to the extent of the increase in this 
sub-section provided for, nothing in this Act 
shall be construed as authorising any increase 
of the nominal share capital of the company " 

Held— that, notwithstanding the proviso, 
there had been an increase of the nominal 
share capital within sect. 113 of the Stamp 
Act, 1891, and that stamp duty was payable 
thereon. 

Decision of Eidley, J. ((1902) 18 T. L. E. 617) 
affirmed. 

wildland By. Co. y. Attorney- General ([1902] 
A. C 171 ; 71 L. J. K. B. 315 ; 60 W. E. 433 , 
86 L. T 206 ; 18 T. L. R. 362— H. L., No. 54, 
infrei) followed. 

Attoenet-General v. Gas Light and Coke 
[Co., (1903) 19 T. L. R. 12—0. A 


51. Issue of Loan Capital ly Corporation — 
Meaning of Issue " —When Scrip Certificates 
Issued, then Loan Capital is Issued — finance 
Aot, 1899 (62 k 63 Vict o. 9), s. 8.]— By sect. 8 
of the Finance Act, 1899, which came into opera- 
tion on June 20th, 1899, where a corporation 
proposes to issue any loan capital — which means 
any corporation stock — they should, before the 
issue thereof, deliver to the Commissioners a 
statement of the amount proposed to be secured 
by the issue, charged with an ad valorem stamp 
duty. 

The defendant coiporation having under 
statutory powers resolved to create stock, the 
Bank of England issued a prospectus on April 
8th, 1899, inviting tenders for the stock to an 
amount of £1,000,000. The payments on 
account of the loan were to be by instalments ; 
the last of such instalments was payable on 
June 21st, 1899. In respect of stock to the 
amount ot £209,400 the final instalments were 
paid in full prior to June 20tb, 1899. All the 
scrip certificates were issued before June 20th, 
1899. The question arose whether this loan 
capital was issued after June 20th, 1899. 

Held — that the stamped statement must be 
deliveied to the Commissioners before the cor- 
poration issue the certificate which is called the 
scrip certificate ; that the whole of the issue of 
the loan capital, not merely the £209,400, was 
theiefore made before June 20th, 1899 ; and 
theiefore the corporation could not, and were 


under no obligation to, comply with sect. 8, and 
were not taxable. 

AttoeneY'Geneeal V. Liverpool Corpoea- 

[TION, [1902] 1 K. B. 411 ; 71 L. J. K. B. 

195 ; 66 L. J. 391 ; 50 W. E. 328 ; 86 L. T. 

300 — Phillimore, J. 

62 Issue of Loan Capital — Existing Beienture 
Stock — Amalgamation — Rights of Holders of 
Existing Stock Modified and Altered — Liahility 
of Issue of Idew Stock to Euty — Finance Act, 
1899 (62 & 63 Vict. o. 9), s. 8.] — A company, 
incorporated by special Act, had from time to 
time issued certain debenture stock, bearing 
interest at 4 per cent. By an Amalgamation 
Act it was provided that on and from the date 
of the amalgamation with another company the 
then existing debenture stock was to be divided 
into A. and B. debenture stock, each bearing 
interest at 3 per cent , and the amount of the A. 
and B. stock was to be 61 per cent, and 39 per 
cent, respectively of the total amount of the 
existing stock. The rights of each holder of 
existing debenture stock were to be modified so 
that his holding was to consist of 61 per cent of 
A. stock and 39 per cent, of B. stock, beaiing 
interest at 3 per cent , and each liolder was to 
be entitled to a further amount of B. stock 
equal to one-third of the amount of existing 
debentm’e stock held by him There was no 
provision in the Act that the existing debenture 
stock was to be cancelled or extinguished ; but 
each holder of existing stock was to deliver up 
the certificates of the stock held by him and was 
to receive proper certificates in exchange, and he 
was to be no longer entitled to register the 
existing stock. The operation carried out under 
the Act did not involve the raising or obtaining 
fiom the public any additional capital. 

The Clown claimed that the company were 
bound under sect. 8 of the Finance Act, 1899, to 
deliver a duly stamped statement of the aggre- 
gate amount of the A. and B. debenture stock. 

Held — that, under the operation carried out 
by the Amalgamation Act, the issue of the A. 
and B. debenture stock wms an “ issue of loan 
capital’’ within the meaning of sect. 8, sub- 
sect 1, of the Finance Act, 1899, and that the 
company were bound, under sub-sect. 2, to 
deliver a duly stamped statement of the total 
aggregate of such A. and B. debenture stock. 

Attorney- General v. Regent’s Canal and Bock 
Co. (ri904] 1 K. B. 263 ; ‘73 L. J. K B. .50 ; 68 
J. P] 105 , 52 W. R. 211 , 89 L. T. 699 ; 20 
T. L. E. 92 — 0. A., No. 53, infra) followed. 
Attorney-General v. London and India 

[Docks Co., (1906) 95 L. T. 536— Walton, J. 

63. Proposal to Issue any Loan Capital " — 
Special Act Consolidating Behenture Stock — 
Finance Act, 1899 (62 & 63 Vict. c, 9), s. 8 ] — 
A company had, under the powers conferred 
upon it by various special Acts, issued three 
classes of debenture stock, paying respectively 
3, 4, and 4^ per cent., and in 1900 the total 
amount of all classes issued to date was £411,862. 
In that year another special Act was obtained 
to consolidate the existing stocks into a new 
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stock paying 3 per cent. ; the existing stock was 
extinguished, and the holders of the old stock 
received such an amount of the new stock as 
would at 3 per cent, produce the same income as 
their existing stock. The amount of new stock 
required to carry out this scheme was £529,136. 

Held — that the new debenture stock was 
“ loan capital,” which the company proposed to 
“ issue ” within the meaning of sect. 8 of the 
Finance Act, 1899 ; and that the company were 
liable for .stamp duty under that section. 

Decision of Uidley, J. ([1903] 2 K. B. 86; 72 
L. J. K. B, .511 ; G7 J. P, 211 , 88 L. T. 740), 
reversed. 

Attouney-Geneeal r. Kegent’s Cahal and 

[Dock Co , [1904] 1 K. B. 263 , 73 L. .f.K.B. 

50 ; 68 J. P. 105 ; 52 W. R. 211 ; 89 L. T. 599 ; 

20 T. L. R. 92— C. A. 

64 . Jlutlway Compuny — '■’■Re-aomnyement and 

Conholidatuoi" of Increase of the 

Ai)iou7it of the Nominal Shane Cajntal ” — Stamp 
Act, 1891 (54 & 56 Vict. c. 39), .v. 113.]— Prior to 
the Midland Railway Act, 1897, the nominal 
share capital of the company was, roughly 
speaking, seventy -four millions odd. The result 
of what was done by the authority of that Act, 
viz,, the re-arrangement and consolidation of 
the several classes and denominations of the 
shares and stocks m the capital of the company, 
was that it became 134 millions odd. 

Held — that the working capital had not been 
increased by one penny, but the amount of the 
nominal share capital had been just doubled ; 
that there was an “ increase of the amount of 
nominal share capital ” of the Midland Railway 
Company authorised by the Midland Railway 
Act, 1897 ; and that the case clearly fell within 
the 113th section of the Stamp Act, 1891. 

Decision of ,0. A. ([1901] 1 K. B. 220; 70 
L. J. Q. E. 254 ; 65 J. P. 68 ; 49 W. E. 243 ; 
84 L. T, 15; 17 T. L._R. 142) affiimed. 

Midland Ry. Co. i. Attoenby-Genkeal, 

[1902] A. C. 171 ; 71 L. J. K. B. 315; 50 

W, R, 433 ; 86 L. T. 206 : 18 T. L. R. 3.52— 

H. L. (E.) 

(d) Highway Agreements. 

65 . Agreement hetween the County Council and 
Crhan Council — Repair and linpi'orement of 
Roadx — Local (rovernment Act, 1888 (51 & 52 
Vict. e. 41), s. 11— Stamp Act, 1891 (54 & 55 
Vict. c 39), Schedule .'] — On November 26th, 
1897, an agreement was made between the 
appellants and the Urban District Council of 
Fiizmglon, whereby the payment for the year 
ending March, 1898, in pursuance of the Local 
Government Act, 1888, tow.ards the cost of 
maintenance, and repair and reasonable im- 
piovement connected with the maintenance and 
repair of all mam roads within the district of 
the urban council was fixed at a certain sum. 

The money was to be paid in four instalments, 
and, there was a proviso that nothing, except as 
expressly declaicd, should alter the rights and 
liabilities of the parties thereto 


Held — that this was not an agreement made 
pursuant to the Highways Acts for or relating to 
the making, maintaining, and repairing of high- 
ways, which would oifly require a lid. stamp, but 
that it was made under the Local Government 
Act, and came under the heading ‘‘ deed of any 
kind whatsoever not described in the schedule ” 
of the Stamp Act, and so required a 10.<. stamp. 

Cdmbeeland County Council r. Commis- 
[sioNBES OE Inland Revenue, (1898) 78 
L. T, 679 ; 14 T. L. R. 408 ; 47 W. R. 407— 

Div. Ct. 

56 . Agreement leticeen County Council ami 
Rural Ristrict Council for Repair of Roads— 
Stamp Act, 1891 (54 & 55 Vict. o. 39), Sched. /.] 
— An agreement under seal between a county 
council and a rural district council for the repair 
of roads requires a lO-v. stamp. 

Southampton County Council v. Commis- 
[sioNEER OE Inland Revenue, (190.5) 69 
J. P, 105 ; 92 L. T. 364 ; 21 T. L. R. 199 ; 3 
L. G R. 1060— Phillimore, J. 

(e) Insurance Policies. 

57 . Accident or Z/fe — Insurance against Acci- 
dent and Illness — Stipulation for Return of 
Rrennums on Death or Attainment of Certain 
Age.] — A policy of insurance stated that in 
consideration of the payment by the insured of 
2,9. i6d. per month the company would pay to him 
or to his representatives a monthly allowance of 
£4 in the event of illness or accident, add £100 
in the event of death, or loss of limbs or sight by 
accident. Provision was made for the return to 
the assured oi his lepresentatives of half of all 
the premiums paid under the policy, as soon as 
the assured reached the age of sixty-five, or in 
the event of his previous death, if the policy 
leina’ned in force. 

Held — that the instrument was primarily a 
policy of insurance against accident , and that 
the stipulation for the return of half the pre- 
miums was meiely iiieuloutal , and that, there- 
fore, the instiumeiit should be assessed as an 
accident insuiauce policy. 

Geneeal Accident Assueanoe Coepoeation 
[v. Inland Revenue Commissionees, (1906) 
8 F. 477 — Ct of Se&.s. 

68 . Roltey against Accidents — Policy against 
paying Com pensation for Accidents to IVorlimen — 
Stamp Act, 1891 (54 & 55 Vict. c. 39), s. 98, and 
Sched. I .] — A policy of insurance whereby the 
insurance company covenanted to pay to an 
employer such sums as he should become liable 
to pay under the Employers’ Liability Act, 1880, 
or the Woikmcn’s Compensation Act, 1897, or at 
common law in respect of peisonal iniuries to 
any workmen in his employ, is not “ a policy of 
insQiance against accident” within the meaning 
of sect. 98 and Sched. 1. of the Stamp Act, 1891, 
inasmuch as the condition tor payment of the 
sum insured is not the happening ot the accident, 
but the liability of the employer to compensate 
for it. 

The policy should, therefoie, be stamped, not 
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stamp HviiieiB— Continued. 

with a Id stamp only, but if under seal with a 
10.S- stamp, and if under hand only with a M. 
stamp as an agieement. 

Langashiee Insueaece Co v. Inlanb 

[Eevenub Commi^sionees, [1899] 1 Q. B. 

353 ; 68 L. J. Q. B. 143 , 63 J P. 21 ; 47 

W. E. 396 ; 79 L. T. 731 ; 16 T. L. E 119— 

Div Ct. 

69. ^'•Policy of Life Asmyance" — Old Age 
Endowment xoitJi Life Amirance — Agreement to 
fay fixed sum, on Assured attaining Si.xfy-fiie, or 
smaller sum if he should die before attaining 
that Age — “ Mortgage., Pond,, Pehentvre, Coie- 
nunt'’' — Stamp Act, 1891 (64 & 66 Viet. c. 39), 
ss 91, 98.] — By an instrument, headed “ Old age 
endowment with life assurance from entry to 
sixty-five years,” an insurance company agreed, 
in ( onsideration of a weekly premium, to pay a 
fixed sum if the assured attained the age of 
sixty-five, or in the alternative a smaller sum 
should the assured die before attaining that age. 

Held — that the instrument was a “ policy of 
life msuiance” within the meaning of sect. 98, 
sub-sect. 1 of the Stamp Act, 1891, and should be 
stamped as such, and not under the heading 
“mortgage, bond, debenture, covenant,” 

The Peddential Assueancb Co., Ld. v. The 

[COMMISSIONEES OP INLAND EeVENUE, 

[1904] 2 K. B. 658 ; 20 T. L E. 621 ; 53 W. E. 

108 ; 91 L. T. 520— Channell, J. 

(f) Marketable Security, 

60. Bond of Foreign Railway Company — Issued 
in the United Kingdom — Stamp Act, 1891 (64 & 
66 Vict. c 39), s. 82 ] — The bonds of tin American 
railway company, payable to bearer, contained 
a clause that they should not be valid for any 
purpose unless authenticated by a certificate 
indorsed on them m accoi dance with the pro- 
visions of a trust deed. 

Bonds were prepared m Ameiica, and delivered 
to the trustee under the deed, and were sent to 
London unaiithenticated by the certificate, which 
was afterwards indorsed on them in London, 
where they were delivered to thepeisons entitled 
to them. 

Held — that they were “ maiketable securities 
made and issued in the United Kingdom ” within 
sect. 82 of the Stamp Act, 1891, and were liable 
to stamp duty. 

Decision of C. A. (sub nom. Baring v. Inland 
Reienue Commissioners, [1898] 1 Q. B. 78 ; 61 
J P. 822 ; 67 L. J. Q. B. 44 ; 77 L. T. 353 ; 46 
W. E. 98) affirmed 

Eevelstoke (Loed) V Inland Eevenue 

[ Commissi ONEE s, [1898] A. C. 565 ; 62 J. P. 

740 ; 67 L. J. Q. B. 855 ; 79 L. T. 227 ; 14 
T. L. E. 525— H. L (E.). 

61. Bonds — Issue %n United Kingdom — 

Offered for Subscript ion" m United Kingdom 

■ — Stamp Act, 1891 (54 & 55 Vict. e, 39), s. 82, 
sub-s. 1 (b) (i.), (li.).] — In these cases there arose 
the following two points (1) whether certain 


bonds of two American railway companies were 
issued by those companies m America ; (2) if 
issued in America, were they afterwaids“olieiGd 
for subscription ” in this country. 

Held — that the facts showed an issuing of the 
bonds in America, but did not show when or 
where the bonds were “ offered for subsen ption” 
in this country within the meaning of sect. 82 
(1) (b) (i.) and (ii.) of the Stamp Act, 1891. 

Decision of Div. Ct. ((1900) 16 T. L. E. 94) 
reversed. 

Beown V. Inland Eevenue Commissionees ; 

[Goedon r. Inland Eevenue Commis- 

SIONEES, (1901) 84 L T. 71 ; 17 T. L. E. 177 

— C. A. 

62. Certificate far Debenture Stoclt in Foreign 
Railway — Form of Transfer indorsed thereon — 
Finance Act, 1899 (62 & 63 AUct. c 9), .^s. 4, 6.] 
— The Crown has a right where an instrument 
comes under two headings to charge the higher 
rate of duty. 

A certificate for 4 per cent, debenture stock 
of the Chicago Gieat Western Eailway Company 
which had indorsed on it a foim of transfer 
signed by the holder, the name of the transferee 
being left blank, and which was transferied in 
the United Kingdom, was 

Held — to be chargeable with duty as a 
“ marketable security,” withm sect. 4, sub-sect. 1, 
of the Einance Act, 1899, 

Noakes V. Inland Eevbnuio Commissionees, 

[(1901) 83 L. T. 714; 17 T. L. E. 99— 

Div. Ct. 

63 Debenture — Option to Redeem on Paymj 
Premium — '•'■Money thercbij Secured" — Stamp Act, 
1891 (54 & 55 Vict. o. 39), Sehed. Z] — A limited 
company issued a series of debenturts of iSlOO 
each, each debenture stating that the company 
would, as and when the principal moneys thereby 
secured became payable, pay the legistered holder 
the sum of 41100. By one of the conditions in- 
dorsed theieon, a certain number of debentures 
were to be redeemed by annual diawings on 
July 1st, 1902, and on July 1st in each succeed- 
ing year up to July Ist, 1917, when the balance 
outstanding was to be redeemed. By another 
condition the company might at any time after 
July 1st, 1900, redeem the debentures at £103 
on giving six months’ previous notice m writing, 
and upon the expiration of such notice the sura 
of £103 was to become payable as if the same 
was the amount of the principal moneys secured. 
The debentru’es were “marketable securities ” not 
transferable by delivery withm the meaning of 
Sched. 1. to the Stamp Act, 1891. 

Held — that each debenture was a security for 
£100 only, and was, therefore, liaihle to ad t alorem 
duty upon that amount, as “ money thereby 
secured,” and not upon £103 

Judgment of Div. Ct ([1899] 1 Q B. 345 ; 68 
L. J. tj. B 125 ; 47 W. E. 416 ; 79 L. T. 704 , 15 
T. L. E. 121) reversed. 

Knight’s Deep, Ld. r. Inland KH:^^^NUE 

[Commissionees, [1900] l Q. B 217 ; 69 

L. J. Q. B. 66 ; 48 W. E. 198 , 81 L. T. 625 ; 

16 T. L. E. 68— C. A 
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64 . Belientuve — “ Given -m SiihditiitiOR fov a 
lilte Seciivifij^' — Sttmp Act, 1891 (51 & 56 Vict. 
c. 39), Soiled. 7.] — Two companies, one legistered 
in England and having a debenture issue, sold 
their assets and liabilities to anew company incor- 
porated under the laws of Victoria, The holdeis 
of the debentures accepted in lieu thereof deben- 
tures of the same value from the new company. 

Held — that such debentures were not “ given 
in substitution for a like security ” within sub- 
head 4 of “ marketable securities ” in Sched. I. 
of the Stamp Act, 1891, and w’ere liable to the 
full duty. 

Decision of Channell, J. ([1904] 1 K. B. 757 ; 
73 L. J. K. B. 371 ; 90 L. T. 679 ; 20 T. L. R. 
355) affirmed. 

Mount Lvbll Mining- & Et, Co. v. Commis- 

[sioNERS op Inland Eevenue, [1906] 1 

K. B. 161 ; 74 L J. K. B. 4 ; 63 W. 11. 22,1 ; 

92 L:T. 134 ; 21 T. L. E. 112—0. A. 

66 Alovtijaye to Secure Dehentures — “ Suhsti- 
tuted Security ^ — Stamp Act, 1891 (54 ik 55 Vict 
c. 39), s. 86 (11), Sched. J.] — By clauses in a 
trust deed made between a company and trustees 
for debenture-holders certain freeholds and lease- 
holds were assured to the trustee.s to secure the 
payment of principal and interest, and the com- 
pany had power to withdraw any of the freeholds 
and leaseholds and substitute others. By a sub- 
sequent deed a small part of the leaseholds was 
withdrawn and other leaseholds were substituted 
and conveyed to the trustees for the purposes 
declared and meutioned in the trust deed. 

PIeld — that the subsequent deed was a “ sub- 
stituted security,” within Sched I. of the Stamp 
Act, 1891, and liable to be taxed at the rate of 
(id. per cent. 

Gartsides (Beooksidb Brewery), Ld. d. 

[Inland Eevenue Commissioners, (1900) 
82 L. T. 686 ; 16 T. L R. 378— Div. Ct. 

66 . Prommory N'ute" — Debenture’' — 'Irea- 
mvy Note of Foreign Government — Stamp Act, 
18.91 (54 & 66 Vict. e. 39), ss. 33, 82 (1) (b), 122 ; 
Salted. Z] — An instrument, called a Fonr-and-a- 
HalE per cent. Gold Coupon Treasury Note, 
issued by the United States of Mexico, contained 
a promise by the States to pay to the bearer 
at a certain date $1,000 in gold, and also 
interest in gold at the rate of 4| per cent, per 
annum upon sui render of the annexed coupons ; 
and the note was redeemable at par at the option 
of the United States at any time before maturity 
on,60 days’ notice. 

Held — that the instrument, though a “ pro- 
missory note,” was a “ marketable security ” 
within the meaning of sects. 89, 122, of the 
Stamp Act, 1891, and must be stamped as such. 

Decision of Walton, J. ([1906] 1 K. B. 318 ; 
75 L. J. K. B. 132 ; 93 L. T. 839 ; 22 T. L. E. 
171) reversed. 

Speyer Brothers v. Commissioners op In- 

[LAND Eevenue, [1907] l K. B. 246 ; 76 

L. J. K. B. 186 - 96 L. T. 70 ; 23 T. L. E. 145 

~0. A. 


(g) Mortgage. 

67 . '^Auxiliary Security" — By way of 
further Astsurance" — Debenture Trad Deed — 
Subsequent Conreyanco to Trustees in Accord- 
ance ivith Deed — Stamj) Act, 1891 (54 & 65 Vict. 
c. 39), s. 86 (1), Sched. I, JUortynye," 4V. (2).]— 
An amalgamaling company, wishing to issue 
debeutures, executed a tiust deed creating a 
floating charge on general assets in favour of 
trustees, and also binding the company to con- 
vey to them the various properties to be acquired 
in the course of the amialgamation, and at that 
time actually contracted to be sold to the com- 
pany. This trust deed was stamped as a “ mort- 
gage ” — 2s. C)d. per £100 — and the company did 
not object. Subsequently, a conveyance of the 
properties was executed “ upon and for the trusts 
and purposes, and subject to the provisions of the 
Trust Deed.” 

Held — that this document was liable to an 
ad valorem duty of OrZ. per cent, on the amount 
of the debtntuie stock secured, as “being an 
auxiliary security or by way of further assurance ” 
for the repayment of money, “where the principal 
or primary security xs duly stamped.” 

Decision of Phillimore, J. (66 J. P. 438) 
affirmed, 

British Oil and Cake Mills, Ld. v. Oommis- 
[sioNERs OP Inland Eevende, [1903] 1 
K. B. 689 ; 72 L J. K. B. 312 ; 67 J. P. 145 ; 
61 W. E. 388 ; 88 L. T. 526 ; 19 T. L. R. 262 

—0. A. 

68. Debenture Stock for Purpose of paying off 

existing Debenture Stock — “ Security by Way of 
Mortgage far the Repayiiicnt of Money to be 
thereafter paid"- — " Addituiiutl or substituted 
Seeurity " ^Stamp Act, 1891 (54 & 53 Vict c. 39), 
s. 86, sub-s. 1 ; s. 87, sub-s. 3 ; s. 88, sub-s. 1 ; 
Soiled. I., title Alortgage," — A. trust deed 

of 1897, for securing irredeemable 3^ per cent, 
debenture stock of a company, provided as 
follows : — That the issue of the stock should in 
the first instance be limited to £300,000 ; that a 
further issue might be made of £640,000, making 
altogether £840,000 ; that such further issue 
should only be made for the purpose of redeeming 
or paying ofii an abeady existing 4 per cent, 
debenture stock secured by a trust deed of 1892 ; 
and that the 4 per cent, debenture stock to be 
redeemed or paid offi should be transferred to the 
trustee of the deed of 1897. 

Held — -first, that the deed of 1897 was a 
security by way of mortgage for the repayment 
of money to be thereafter paid within the mean- 
ing of sect. 86, sub-sect. 1, of the Stamp Act, 
1891, and that by virtue of sect. 88, sub-sect. 1, 
it was chargeable with duty on the total amount 
of £840.000 ; secondly, that it was chargeable 
(under the heading “ Mortgage, Bond, Debenture, 
Covenant ”) with ad valorem duty at the rate of 
2s. 6(7. per cent., as being a principal or primary 
security, and not merely with ad valorem duty 
at the rate of 6«Z per cent., as being an “ addi- 
tional or substituted security.” 

City op London Brewery Company v. In- 
[land Revenue Commissioners, [1899] 1 
Q. B. 121 ; 68 L. J, Q. B. 62 ; 47 W. B. 216 ; 

79 L. T. 648 , 15 T. L. E. 49~Div. Ct. 
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69 . Covenant — Agreement under Seal to exe- 
cute Mortgage when required — Stamp Aet^ 1891 
(.54 & 55 Viet. e. 39), s. 8fi, Sohed. J] — By an 
instrument under seal a company agreed, in 
consideration of a sum of money then advanced 
to them by a building society, to execute, when- 
ever called upon by the society, a mortgage or 
charge of the company’s interest in certain lands 
in such form as the society should request, to 
secure the repayment of the sum so advanced 
and interest ; and, by the same instrument, the 
company agreed to pay interest on the sum 
advanced until repayment, and appointed a 
person receiver of the rents and profits of the 
lands so long as any money remained due to the 
society, such receiver not to take possession until 
default had been made in payment after demand 
of the principal and interest. 

Held — -that the instrument was a “mort- 
gage” or a “covenant” within the meaning of 
the Stamp Act, 1891, and was chargeable with 
ad raloreni duty under the head “ Mortgage, 
Bond, Debenture, Covenant,” in the first schedule 
to that Act. 

United Realization Co. v. Inland Revenue 

[Commissioners, [1899] i Q. B. 361 ; 68 

L. J. Q. B. 218 ; 47 W. R. 381 ; 79 L. T. 656— 

Div. Ct. 

70 . Beeonveyance — Budding Society — Exemp- 
tion.'] — By the Building Societies Act, 1874, 
sect. 41, certain documents, including tmnsfers 
and receipts, aie not to “ be subject or liable to 
be charged with any stamp duty or duties what- 
soever, provided that the exemption shall not 
extend to any mortgage.” And by sect. 42, 
wheie moneys secured by any mortgage or 
further charge are paid, a' receipt in the form in 
the schedule to the Act indorsed on the deed is 
sufficient release. A deed was executed by the 
society, its trustees and the mortgagor, recon- 
veying the mortgaged property as all the money 
due under the mortgage had been duly paid. 

Held — that the deed was exempt from duty. 

Old Battersea and District Building 

[Society r Inland Revenue Commis- 
sioners, [1898] 2 Q B. 294 ; 67 L J. Q. B. 

696 , 78 L. T. 746— Div. Ct. 

71 . Tramfer of Balance due on a Mortgage — 
Belease — Stamp Act, 1891 (54 & 56 Viet, c. 39), 
Sched] — Certain hereditaments weie mortgaged 
by an indenture to secure £1,100 lent by the 
mortgagees. A deed of transfer lecited the 
mortgage and the payment off by the mortgagor 
of £100, part of the £1,100, and transferred the 
balance to the transferees in consideration of the 
sum of £1,000 paid by them to the mortgagees 
The Inland Revenue Commissioner-, assessed the 
stamp duty as on £1,000 transferied and £1,100 
released. 

Held — that the deed was liable to be stamped 
only as a transfer, and not liable to be stamped 
as a release. 

Humphreys r. Inland Revenue Commis- 
[SIONERS, (1899) 81 L. T. 199— Div. Ct.- 


(h) Proprietary Medicines, 

73 . Medicinal Preparat'mis — “ Meld cut or 
Recommended ... as a Specific" — (ium 
Pastilles — Infiuenza — Label on Box — 52 Geo. 3, 
G. 160, s. 2, and So'hed.] — The respondent, a 
chemist, was summoned under sect. 2 of 52 Geo 
3, c. 160, for selling gum pastilles hi a box which 
had a label containing the woids “ Pure Gum 
Pastilles : Influenza . Delightfully soothing to 
singers and public speakers,” without a paper 
cover, wrapper, and label provided by the Com- 
missioneis of Inland Revenue, and without being 
duly stamped The justices dismissed the 
summons on the ground that in their opinion 
these words did not in fact hold out or recom- 
mend the pastilles to the public as a nostrum, 
proprietary medicine or as a specific, or beneficial, 
for the prevention, cure or relief, of any distem- 
per within the meaning of the said Act. 

Held — that the woids were capable of only 
one meaning, namely, as amounting to a distinct 
statement that these pastilles were benelicial to 
a complaint affecting the human body, and that 
the justices ought to have convicted. 

Ransom r. Sanguinbtti, (1903) 67 J. P. 219— 

[Div. CL. 

73 . Medicinal Preparations — “ Owner, Pro- 
prietor, AlaJter, Compounder, Original or first 
Vendor thereof " — “ Meld out or Recommended to 
the Public" — Retail Chemist Buying from Maher, 
and Affixing Recommendation — Liability for 
Duty — Medicines Stamp Act, 1812 (62 Geo. 3, 
0 . 150, Soiled).] — The whole scheme of the 
Acts which impose a duty on medicinal prepara- 
tion-s is to tax medicines imported from abioad, 
and medicines which particular persons can 
make to the exclusion of others. 

A retail chemist purchased a quantity • of 
ammoniated tincture of quinine from wholesale 
chemists who compounded it, and sold it without 
any label, or “recommendation to the public” ; 
he then put it into bottles, to which he affixed 
labels describing it as “ a well-known and highly 
recommended reijaedy for influenza and colds.” 
An information was thereupon laid against him 
for selling such bottles without a label bearing 
an Inland Revenue stamp. 

It was admitted that the case fell within the 
exemptions contained in the Schedule to 62 Geo. 
3, c. 160, unless upon the above facts the drug 
had been “held out or recommended to the 
public by the owners, proprietors, makers, cum- 
poundeis, original or fiist vendors thereof.” 

Held — that the retail chemist was not liable, 
on the ground that he was not “ an owner, pro- 
prietor . . or oiigmal, or first vendor” within 
the meaning of the Schedule. 

If a preparation at the time of its purchase by 
such a retailer is exempt from stamp duty, the 
letailer does not become liable to pay duty by 
reason of his affixing a label of recommendation. 

Farmer v. Glyn-Jones, [1903] 2 K. B. 6 ; 72 

[L. J. K. B 623 , 67 J P. 240 ; 51 W R 524 ; 
89 L. T. 64 ; 19 T. L. R 423— Div. Ct. 



315 


REVENUE. 


316 


stamp Duties — CoMmted. 

(i) Eeceipts. 

74. C\tu7iseVs Fefis — Stamp Act, 1891 (64 
& 66 Viet e. B9), 101 — Sa/ied. /.] — An 

acknowledgment given by counsel on a brief or 
at foot of a “ list of fees ” upon piiyment of fees 
amounting to £2 nr ujiwardsmust be stamped as 
a receipt. 

Bah General Council r. Commissioners op 
[Inland Eevenue, [1907] 1 K. B. 462; 76 
L. J. K. B. 212 ; 71 J. P. 117 ; 96 L. T. 267 ; 

28 T. L. R. 192— Bray, J. 

76. “■ ULschfor/e ” — Feljentiire Tnint Deed — 
Jtidomeinent of Eedemption and Satafaetion — 
Stamp Act, 1891 (64 & 66 Vict. c. 39]— Upon 
the redemption of certain debenture stock, the 
trust deed was indorsed witli a statement by the 
trustees to the efifecc that the stock secured by it 
and all interest thereon had been redeemed, paid 
off, and satisfied. 

Held — not to be a “ discharge ” and therefore 
not liable to ad raloreni duty under the heading 
“Mortgage,” sub-heading 6, in the Schedule to the 
Stamp Act, 1891, but merely a “receipt,” 
and therefore exempt under “Receipt,” llth 
exemption. 

Firth &; Sons, Ld. t. Commissioners op 
[Inland Revenue, [1904] 2 K. B. 205 ; 73 
L. J. K. B. 632; 52 W. R 622; 91 L. T. 138 ; 

20 T. L. R. 447— Channell, J. 

76. JE/Urtf hi a, Book of Suvireccited l>ij Otfieer 
of Bank — 77u.s Entry initialled lij another 
Officer with the Word^‘‘ Entered" or '•Dieceiied'' 
— Stamp Act 1891 (61 & 55 Vict, c. 39), .v.i 101, 
103.] — A bank which was a limited company 
carrjing on a money-lending business engaged 
a solicitor, under an agreement which made him 
an oflicei of the bank, for the purpose of carry- 
ing on the legal business ot the bank and 
collecting debts due fiom customers When the 
sohcitoi recovered sums of money for the bank 
he wrote down the amount in a book kept by 
him for that purpose, and he then look the 
money, with the book, to the bank and handed 
the amount over to one of the officers of the 
bank, who, in the margin opposite the amount 
paid, generally wrote the word “Received,” 
with tire amount and the date, and sometimes 
simply put his initials with the date, and in one 
case wrote the word “ Entered,” with the amount 
and iuitials. 

Held — that these entries were all receipts 
within the meaning of sect. 101 of the Stamp 
Act, 1891 ; that there was no distinction in the 
form of the receipts, and that all the entiies in 
respect of £2 or upwards required to be stamped 
as leceipls , and that the bank were liable in 
penalties, under sect 103 for the act of its 
officers m not stamping them, 

Attorney-General Carlton Bank, [1899] 
[2 Q. B. 158 , 68 L. J. Q. B. 788 ; 63 J. P 
629 ; 47 W. R. 660 ; 81 L T. 115 ; 15 T L. R 
380 — Loid Russell of Killowcn, G.J. 


77. Scrip Ccrtifoate — Beeeiptn /or ImtaliiienU 
of “ Consideration Aloneij therein Expressed ” — 
Stamp Act, 1891 (54 & 65 Vict. c. 39) — Schedule 

Beceipt," Ecemption 11.] — A duly stamped 
scrip certificate foi £100 stock was issued upon 
payment of the allotment money, the balance 
being payable by two instalments of £40 each at 
fixed future dates. Payment in .(ull might be 
made at any time subject to discount, and upon 
default in payment of the amounts at their due 
dates the previous payments were liable to for- 
feiture At the foot of the certificate two blank 
forms of receipt for payment of the two instal- 
ments respective!}" were printed. The instalments 
were duly paid and the receipts filled in. 

Held — that the receipts* were exempt from 
stamp duty within exemption 11 under the 
heading “ Receipt ” in Sched. I. to the Stamp 
Act, 18i)l. as they were written upon the duly 
stamped certificate, and acknowledged the 
receipt of the consideration money therein 
expressed. 

Judgment of Div. Ct, (08 L. J. Q. B, 787 ; 63 
J. P, 629) affirmed. 

London and Westminster Bank r. Inland 

[Revenue Commissioners, [1900] 1 Q. B. 

166 ; 69 L. J. Q. B. 102 ; 48 W. R 195 ; 81 
L. T. 630 ; 16 T L. R. 106— C, A, 

(k) Settlement. 

78. Appointment, of New Trustee of Settlement 
— Sale of Lands Included in Settlement — Be- 
investinent of Proceeds in Stock — Ad valorem 
Dufy of a Settlement — Stamp Act, 1891 (54 te 55 
Vict. c. 39).] — A portion of certain lands, sub- 
ject to the trusts of a marriage settlement 
executed in 1870, was, in cxercihc of a iiower 
contained in the settlement, sokl, and the jno- 
ceeds invested in the purchase ot stock. 

Held — that a deed appointing a new Irusice 
of the settlement, and vesting in the new and 
continuing ti’instee the property, subject to the 
trusts of the settlement, including therein the 
stock above mentioned, is not a scttleineiit 
within the meaning of the definition of the 
void “settlement” m the schedule to the 
Stamp Act, 1891. 

Massereene r. Commissioners oe Inland 

[Revenue, [1900] 2 Ir. R 138— Q. B. Div. 

79. “Settlements” - Sever al Distruiiients ~ 
Instrument of Appointment — Beiocafion and 
Declaration of Eeto Trusts — Exception — Stamp 
Act, 1891 (64 ik 55 Vict. c, 39), s. 106, 
Sched. L] — By a deed of settlement of June 25th, 

1895, the settlor granted to trustees certain 
funds, and by a deed dated Becembei 12th, 

1896, certain other funds, upon trust for liih 
five childien, but so nevertheless that the share 
of each child should be held by the trustees upon 
trust to pay the income thereof to such child 
during his nr her life, and after his or- her death 
upon trust foi such one or more of the others as 
such child should by will appoint. Ifc was 
further provided that the trustees should have 
power, on or subsequent to the marriage of any 
of the children, to revoke the trusts of the 
settlement and to declare, as they thought fit, 
new triists by way of resettlement for the 
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stamp ‘ Duties — Continued, 

benefit of such child, or any wife or husband of 
such child, or such child’s children or remoter 
issue, or the next of km of such child, and to 
transfer the funds to the trustees of such settle- 
ment. The deeds were stamped with ad valorem 
duty as settlements. 

By two deeds, both dated April 10th, 
1899, the trustees of the settlements of June 
26th, 189.5, and December 12th, 1896, revoked 
the trusts of those settlements so far as they 
concerned the share of G. B. H.-K. one of 
the children, who was then about to be married, 
and declared that such share should, from and 
after the solemnisation of the intended marriage, 
be held upon trust to pay the income thereof to 
C. E. H.-E. during his life, and aftei his decease 
to transfer such share to the tiustees of the 
marriage settlement of 0. E. H.-E., to be held 
by them upon the trusts declared m themaiTiage 
settlement. The deeds were each stamped with 
a duty of ten shillings. 

By the marriage settlement, a deed of even 
date with the two last-mentioned deeds, it was 
provided that after the death of C. E. H.-E. the 
trustees of the settlement should stand possessed 
of his share of the funds comprised in the 
settlement of June 26th, 1895, and December 
12th, 1896, upon the trusts of the settlement, 
which were, as regards the husband’s fund 
after the death of the husband, to pay the 
income to the intended wife during her life, and 
after her death upon tiust for the children or 
remoter issue of the intended marriage as the 
intending husband and wife jointly or the 
survivor of them should appoint, and in default 
of appointment in trust for the children in 
equal shares. 

Heid — that the instrument dated April 
10th, 1899, referred to as the marriage settle- * 
ment, was jrnmd fane chargeable with duty as 
being a “ settlement ” within the meaning of the 
word “settlement” as used in schedule to the 
Btamp Act, 1891 ; that as the donors of the 
power of appointment were not parties to it the 
instrument did not come within the exception 
in favour of “an instrument of appointment 
relating to any property in favour of persons 
specially named or described as the objects of a 
power of appointment ” , that if the revocation 
of the trusts of the original settlement, and the 
declaration of the new trusts had been effected 
by the same deed, that deed might have been 
within the exception ; and that the case did not 
fall within the terms of sect. 106 of the Stamp 
Act, 1891, as that section contemplates one 
transaction by way of settlement of property 
effected at the same time by several documents, 
not a series of documents effecting at different 
stages different dispositions with regard to 
settled property 

Decision of Div. Ct. ([1901] 2 K. B. 312; 
70 L. J K. B. 715 , 65 J. B. 374 ; 49 W. E. 569 , 
84 L. T. 716) affirmed. 

Bussell (Hamilton) v. Inland Revenue 

[COMMISSIONEES, [1902] 1 K. B. 142 ; 71 

L J K. B. fOl : 66 J. P. 228; 50 W. R. 193 ; 

83 L T. 733 ; 18 T. L. R. 126— C. A. 


(1) Miscellaneous. 

80 . CanGellation of Adhesive Stamp — Stamp 
Act, 1891 (54 & 65 Viet, o 39), s. 8.] — It is not 
necessary now that a person cancelling a stamp 
should write his name and the date across it. 
The new sect. 8 of the Stamp Act, 1891, differs 
materially fiom sect. 24 of the Stamp Act, 1870, 
and was passed for the very purpose of altering 
the rule and allowing cancellation by other 
means. 

McMullen i . Sib Alfbed Hickman Steam- 

[SHIP Co., Ld. , (1902) 71 L. J. Ch. 766 ; 18 
T. L. E 650 — Joyce, J. 

81 . Instrument used for the Purpose of Assifjn- 
ing or Transferring Stock — Finance Act, 1899 
(62 & 63 Vict. 0 . 9), s. 4 (2). — In order to facili- 
tate the reconstruction of a company, certificates 
for shares in the new company were given to 
some London agents, who transferred them to 
the peisons beneficially entitled when called 
upon 

Held — that by the assignment of the legal 
title and appropriation of the shares to the 
several beneficial owners, these certificates were 
assigned or transferred within the nieaning of 
sect. 4 of the Finance Act, 1899. 

Speybb Bbos. r. Inland Revenue Commis- 

[SIONERS, (1902) 66 J. P. 561 — Philliraore, J. 

82 . Promissory Note — Pocument containing a 
Promise to Pay — Stamp Act. 1891 (54 & 55 Tict. 
c. 39), s. 33 (i).] — The plaintiff sold his public- 
house to the defendant. The defendant being 
unable to get a transfer of the licence, by an ange- 
ment the plaintiff agreed to carry on the busi- 
ness until the next licensing sessions for a 
consideration. Subsequently the defendant 
gave the plaintiff the following document, which 
was sued on : — 

April 4tli, 1899 — Re “ The Mitre Hotel,” Toot- 
ing G-raveney, S. W. — On the day of the transfer of 
the licence I agiee to pay you the sum of twenty- 
five pounds. — To Mr. G. W. Smith — Witness, 
T. M. Wales, 174, Victoria Street, S.W. 

Held — that this document ought to be stamped 
as a promissory note within sect. 33 (1) of the 
Stamp Act, 1891. The document only could be 
looked at and not the circumstances connected 
with the matter. 

Smith c. Dean, (1900) 69 L, J. Q. B. 331 ; 81 
[L. T. 755— Div. Ct. 

83 . Lease or Tuck" — Lease of Tramways — 
Consideration — “ Covenant relating to the Mutter 
of the Lease" — Demise of Tramways — Annual 
Sum ‘in Lieu of Repairing Roads — A'unual Sum 
for Electrical Energy — Stamp Act, 1891 (64 & 65 
Vict. e. 39), ss, 4, 77, siih-s. 2.] — A corporation 
of a borough by an indenture demised to an 
electric traction company the right to use 
certain tramways at a certain yearly rent, and 
the indenture also provided that the company 
should in addition pay to the coiporation, as 
from the date of the Boaid of Trade certificate 
authorising electric traction, £100 per mile per 
annum, making in aR not less than the sum of 



319 


REVENUE. 


320 


stamp "DvAUb— C ontinued. 

£000 per annum in lieu of repairing and main- 
taining the roads, and should purchase all 
electrical energy required from the corporation, 
paying therefor, as fiom the said date, 2d. per 
unit, the minimum sum payable in any one year 
being £4,000. The question was, what stamp 
duty was payable under the indenture. 

Held — that as to the £900 it was to be treated 
as rent and as such swelling the ad valorem duty 
payable under sect. 4 of the Stamp Act, 1891 , 
that as to the £4,000 it could not be described as 
rent, it was really ancillary to the main provision 
and a security for its performance, and it came 
within sect. 77, sub-sect. 2, of the Stamp Act, 
1891 , exceptinga lease chargeable with ad i alorem 
duty from paying a duty in respect of thefuither 
consideration of a “ covenant relating to the 
matter of the lease.” 

Judgment of Div Ct. ([1901] 64 J. P. 805 ; 
84 L. T. 84 ; 17 T. L. R, 92) reversed in part. 

British Electric Traction Co. v. Inland 

[Revenue Commissioners, [1902] 1 K. B. 

441 ; 71 L. J. K. B. 92 , G6 J P. 83 ; 50W.R. 

280 ; 85 L. T, 663 , 18 T. L. R. 105— C. A. 

84. Statutory Declaration — One Instrument 
containing Distinct Matters — Two Instruments on 
one Pieee of Paper— Stamp Act, 1891 (64 & 56 
Vict. G. 39), ss. 3 (2), 4 (a),] — A statutory de- 
claration for the purpose of carrying through a 
transaction was sworn to, as to the whole of it 
by one person, and as to part of it by another 
person. 

Held — that the document constituted only 
one declaration, that it was not a declaration as 
to two distinct matters with sect. 4 (a) of the 
Stamp Act, 1891, and that it was therefore 
chargeable with only one stamp duty of 2s. %d, 
in accordance with the heading “Affidavit 
and Statutory Declaration ” in Sched. I. to the 
Act, 

Revetisionary Interest Society r, Com- 

[MissioNERs OP Inland Revenue, (1906) 
22 T. L. R. 740— Walton, J. 


REVERSIONS AND REMAIN- 
DERS. 

See Real Property and Chattels 
Real ; Personal Property. 


REVERSIONS, ASSIGNMENT 
OF, 

See Personal Property, 1, 2, 


REVISING BARRISTER. 

See Elections. 


REVOCATION. 

See Wills. 


REWARD. 

See Contracts ; Criminal Law, 


RIGHT OF WAY, &c. 

See Easements ; Highways. 


RIOT. 

See Criminal Law and Procedure ; 
Damages. 


RIPARIAN OWNERS AND 
RIGHTS. 

See Fisheries ; Waters and Water- 
courses. 


RIVERS. 

See Waters and Watercourses. 


ROADS. 

See Highwaas, Streets and Bridges. 


ROBBERY. 

See Criminal Law and Procedure. 


ROYAL FORCES. 

For Soldiers’ and Sailors’ Wills, see title 
Wills, 24-31. 

And see Courts, 10, 11, 23 ; Depen- 
dencies AND Colonies, 26 ; Elec- 
tions ; Public Authorities, 15 ; 
Bates, 15, 103, 

1, Army —Arrest of Soldier on Actiie Seriiee 
— Suspicion of Cowardice — ZTnder Arrest for 
Six Months— No Charge Preferred — Right of 
Action— Time for tahing Proceedings — Army Act, 
1881 (44 & 46 Vict. o. 58), ss. 21, 43, 45, 170, 183.] 
— A non-commiesioned officer on active seivice 
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in the South African War was arrested on sus- 
picion of cowardice. A court of inquiry was 
held, but dispereed without reporting; and he 
was kept under arrest for six months, although 
he asked that he might have a definite charge 
preferred against him, and be tried by court- 
martial. 

Ultimately he brought an action for wrongful 
arrest and imprisonment against his superior 
ofiicers. 

Held — that his action failed because 

(1) it was not brought within six months as 
required by sect. 170 of the Army Act ; 

(2) if he was arrested under the Army Act 
his only remedy was the one provided by the 
Act , and 

(3) on the broader ground that it is contrary 
to public policy that the acts of persons in 
authority done flarjrante hello should be brought 
before a court of justice even after the close of 
the war. 

Bawhins v. Lord Paulet ((ISZl) Ij. R. 6 Q E, 
91 ; 39 L J. Q. B. 63 ; 21 L. T. 581) followed. 

Edmondson r. Bundle and Others, (1903) 
[19 T. L. B. 36G — Lawrance, J 

2. Army — Unlawful Po^senmon of Peyimental 
JVeoetOiarien — Permnal lutowledf/e — Proof —Army 
Act, 1881 (11 & 15 Yict. e. 68), n 155 (2).]- 
In order to justify a conviction under sect. 156 
(2) of the Army Act, 1881, it is not necessary to 
prove personal knowledge on the part of the 
accused that the articles, the subject-matter of 
the charge, were in his possession. 

Regimental necessaries were found m one of 
three shops belonging to a pawnbroker. 

Held — that this fact alone cast upon him the 
burden of proving that his possession was 
lawful. 

O’Brien v. Maogregor, [1901] 5 F. (J. G.) 71 

[ — Ct. of dusty. 

3. Naiy — Naml — Naval iSeriioe” — Poi/al 
Naval Beserie ” — EnUdment — False Statement — 
Naval Enlistment Act, 1863 (16 & 17 Viet. e. 69), 
s, 16 — Naval Volunteers Act, 1863 (16 & 17 Viet, 
c. 73), 17 — Royal Naval Reserve (^Volunteer') 
Act, 1859 (22 & 23 Vict. o. 10), ss, 16, 16 ]— 
The respondent applied to the appellant to be 
enrolled in the Royal Naval Reserve and signed 
a printed form which contained two statements, 
both of which were false. 

Held— that sect. 16 of the Naval Enlistment 
Act, 1853, which makes it an offence for a 
person upon entering the naval service to make 
any false statement with intent to deceive, does 
not apply to a person entering, or offering to 
enter, the Royal Naval Reserve, and that the 
respondent could not be convicted of an offence 
under that section. 

Wbstthoepe V. POWLET, [1905] 1 K. B. 286 ; 

[74 L. J. E. B 160 ; 69 J, P. 77 , 63 W. R. 

366 , 92 L. T. 67 ; 21 T. L. B. 162 ; 20 Cox, 
0. 0. 747— Div. Ot 

4. Volunteers — Contract hy Commanding 
Officer — Unifoi'ms and Goods supolied for use 

B.D.— VOL. Ill, 


of Corps — Personal Liahility — Regulations as to 
Volunteers 407 — Volunteer Act, 1863 (26 27 

Vict. e. 65), s. 25.] — Where uniforms or other 
goods are ordered by or on the authority of the 
commanding officer of a volunteer corps, he rs, 
by virtue of sect. 25 of the Volunteer Act, 1863, 
and Regulation 407 of the regulations made 
under the Act, personally liable for the price of 
the uniforms and goods supphed under those 
orders ; and if he dies before they have been paid 
for, his personal representatives are liable, 
although the property in the goods has passed 
to his successors m command. 

Samuel Bros,, Ld. r. Whethbrly, [1907] 

[1 K. B. 709 ; 76 L. J. K. B. 357 ; 96 L. T. 

552 ; 23 T. L. R. 280— Walton, J. 

Affirmed, [1908] 1 K. B. 184 , 98 L. T. 169 ; 
77 L. J. K. B. 69 ; 24 T. L. B. 160—0. A. 


5. Volunteers — Subject to Jlilitary Law '" — 
'Trained or Exercised with the Regular Forces — 
Return Home from 'Training — Arrest hy Order 
of Ad/ufunt — False Imprisonment — Volunteer 
Act, 1863 (26 & 27 Vict. c. 65), .s' 21— Army Act, 
1881 (44 & 45 Vict. c. .58), ss, 41, 43, 15, 158,iia^7 
176.] — The plaintiff was a member of a volunteer 
corps, which under an order of the War Office 
went into military training with a portion of tlie 
regular forces at Shorncliffe Camp, On the 
morning of the day when the camp was being 
broken up he was accused by some of his com- 
rades of larceny. Thereupon the adjutant 
ordered him to be arrested, taken to 'the guard 
tent, and from there taken with the baggage 
guard to the railway station and then to be 
carried in the special military tram which took 
the corps home, to Boxmoor, from which place 
he was to be taken and handed over to the police 
authorities. These orders were carried out, and 
the plaintiff, m charge of three members of his 
corps, was taken from Shorncliffe Camp to Box- 
moor and fiom thence to Hemel Hempstead, 
wheiehewas handed over on the same day to 
the police. He was subsequently tried for 
larceny and acquitted. He then brought an 
action for assault and false imprisonment against 
the three members of his corps who had taken 
him from Shorncliffe and handed him over to 
the police. 

Held — that under sect, 176, sub-sect, 8, of the 
Army Act, 1881, the plaintiff was subject to 
military law during the happening of the acts 
complained of, being a volunteer “ trained or 
exeicised with a portion of the regular forces. 

Held, also, that the condition precedent at 
the beginning of sect. 168 of the Army Act, 
1881, “where an offence under this Act has been 
committed” should be read as where an 
offence under this Act has been alleged to have 
been committed.” 


Held, theiefore, that the action failed. 

Judgment of Kennedy, J. ([1898] 1 Q. B. 396 ; 
67 L. J. Q B. 284 ; 78 L. T. 77 ; 18 Cox, C. C. 
711 ; 46 W. R. 249 ; 14 T. L. B. 181) reversed. 

Marks v. Froglbt, [1898] 1 Q. B. 888 ; 67 
[L. J. Q. B. 606 ; 78 L. T. 607 ; 14 T. L. B. 
393 ; 4G W. R. 648 ; 19 Cox, C. C. 91— C. A, 
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6. Vohmteer Corps — Action against — Fersonal 
Injuries due to Commanding Officer's Negligence 
— Not MaintaimUe ] — An action was com- 
menced against a volunteer corps and its com- 
manding officer as representing it in respect of a 
street accident alleged to be due to the negligent 
selection of horse and drivers for an ammunition 
waggon. 

Held — that the action would not lie, the 
funds of the corps belonging to the Grown, and 
the Grown not being liable for damages caused 
by its officere’ negligence. 

Wilson v. Mackat and Othees, [1905] 7 F. 

[168 — Ct. of Sess. 

For Military Lands, see Oompdlsory 
Purchase, Nos. 5, 16, 21, 24, 51. 


SALE OF GOODS AND 
PERSONAL PROPERTY. 
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I. Aooeptance . 
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II. CONDITIONS' . 

. '. 824 

III. Construction 

. 828 

IV. Damages .... 

. 334 

V. Formation oe Contract 

. 339 

VI, Miscellaneous 

. 339 

VII. Note or Memorandum . 

. 342 

VIII. Part Payment 

. 343 

IX. Passing of Property in 

Goods 343 

X. Passing op Title to Goods . 347 

XI. Sale op Business. 

. 348 

XII. Sale by Sample . 

. 349 

XIII. Stoppage in Transitu 

. 350 

XIV. WARRANTY . 

. 351 

And see Agency, Nos. 7, 16, 

17, 18, 20 ; 


Auctions. 

I. ACCEPTANCE. 

1. Act in relation to the Goods which recog- 
nises a pre-existing Contract of Sale” — Absence 
of Memorandum — Passing of Property — Sale of 
Goods Act, 1893 (66 & 57 Yict. c, 71), s. 4, 
sub-ss. 1, 3.] — A firm sold to S. a quantity of 
barley “ on rail ” at a station on the defendants 
railway, and gave him an invoice containing the 
terms of the contract. There was no memoran- 
dum in writing in the contract signed by S. 
The defendants, on a written order of the 
vendors, sent S. an advice note infoiming him 
that the barley was at the station awaiting his 
order. After receiving the advice note S. tried 
to resell the barley, using for the purpose a 
sample obtained fiom the vendors, but he did 
not succeed in findmg a purchaser. He never 
inspected the bulk. He was afterwards adjudi- 
cated a bankrupt, and the plaintiff was appointed 
trustee. S. had paid no part of the price. The, 


vendors claimed to stop the goods in tran- 
situ. The plaintiff claimed as trustee in bank- 
ruptcy. 

Held — that S. had accepted the goods ; that 
the attempt to sell by S. was an act recognising a 
pre-existing contract within sect. 4, sub-sect. 3, 
of the Sale of Goods Act, 1893, and that the 
plaintiff was entitled to judgment. 

Setnble, that the absence of a memorandum in 
writing, and of the other conditions mentioned in 
sect. 4, sub-sect. 1, of the Sale of Goods Act, 1893, 
does not make a contract void or even voidable. 
The only effect of the non-fulfihnent of the statu- 
tory condition is that the contract is unenforce- 
able ; the contract being good, all the other legal 
consequences of a contract follow, and the 
property in the goods passes to the buyer. '' 

Nicholson V. Bower ((1868) 1 E. & E. 172 ; 28 
L. J. Q. B. 97 ; 6 Jur. (n.s.) 246) discussed. 

Taylor r. Great Eastern Ey, Go., [1901] 

[1 K. B. 774 ; 70 L. J. K. B. 499 ; 49 W. R. 

431 ; 84 L. T. 770 ; 17 T. L. R. 394 ; 6 Gom. 

Gas. 121 — Bigham, J. 

2. " Apgiroved Acceptance” — Meaning a/.] — 
An “approved acceptance” in a mercantile 
contract means an acceptance to which no 
reasonable objection can be taken, and not one 
to which no objection has in fact been taken. 

Reid r. Snowball Go., Ld., (1905) 7 F. 36— 

[Gt. of Sess. 

IT. CONDITIONS. 

I 

8. Condition as to Price on Jte-sale — Sale to 
Wholesale Tinder — Be-sale to Betailer — Ptetailer 
having Notice of Condition — Whether binding 
on him.'] — T. & Co., a firm of manufacturers, 
sold tobacco to wholesale dealers subject to con- 
ditions, which piovided that the goods should 
not be resold at less than a specified price, and 
that “ acceptance of the goods will be deemed a 
contract between the purchaser and T. & Co. 
that he will observe these stipulations. In the 
case of a purchase by a retail dealer through a 
wholesale dealer, the latter shall be deemed to be 
the agent of T. &: Go.” 

In an action by T. & Co. against a retailer, who 
had bought with notice of these conditions from 
a wholesale dealer, and was nevertheless reselling 
below the specified price 

Held — ( 1) that such conditions could not be 
attached to goods so as to bind purchasers with 
notice; and 

(2) that there was no contract between 
T. & Co. and the retailer, for the wholesale 
dealer was not in fact the former’s agent, but 
an independent vendor. 

Taddy & Co. V. Sterious & Co., [1904] 1 Ch. 

[354 ; 73 L. J. Ch. 191 ; 62 W. R. 152 ; 89 
L. T. 628 ; 20 T. L. R. 102— Eady, J. 

4. Conditions as to Price on Re-sale — Manu- 
facture's — 'Wholesale Dealers — Minimum Retail 
Prices — SicGcessne Purchasers — Pniiiy of 
Contract] — Conditions cannot be imposed on 
a sale of goods so as to run with the goods and 
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Conditions— 

be enforceable against subsequent purchasers by 
the original -vendor, even though the subsequent 
purchasers had notice of Ihem at the time of 
their purchase. 

The plaintiffs, -who -vi'ere manufacturers of 
rubber heel pads, sold them in boxes inside the 
lids of -which were fixed certain printed conditions 
providing that the pads were not to be retailed at 
less than certain minimum prices, or resold 
except subject to the conditions as a term of 
the sale ; and that the acceptance of the goods 
by any purchaser would be deemed to be an 
acknowledgment that they weie sold to him on 
those conditions, and that he agreed with the 
vendors as agents of the plaintiffs iii that respect 
to be bound by them. The defendant bought 
some of these pads from H., one of the plaintiffs’ 
factors, and was reselling them, as the plaintiffs 
alleged, at less than the minimum prices. 

Held — that the defendant had entered into no 
contract with the plaintiffs, and the plaintiffs had 
no cause of action against him. 

Taddy Co. v. Stenous Sj Co. (supra) approved. 

McQedtheb i\ PiTCHEK, [1904] 2 Ch. 306 , 73 

[L. J. Ch. 653 ; 20 T. L. K. 662 ; 53 W. E. 138 ; 

91 L. T. 678— C. A. 

5. Condition as to Tune in Executory Contracts.'] 
— A firm of engineers undertook to supply a 
printing machine, the machine to be delivered 
in six weeks. The contract was contained in a 
series of letters and telegrams. The sellers 
failed to deliver the machine in the time 
stipulated. 

Held, on a construction of the terms of the 
correspondence, that time was not an essential 
element of the contract, and that the purchasers, 
although entitled to damages for the breach of 
the stipulation, were not entitled to reject the 
machine. 

Paton (Hugh) & Sons v. Payne & Co., Ld,, 
(1897) 35 Sc. L. E. 112— H. L. (Sc.), 

6. Condition Precedent — Eelivery in Instal- 
ments — Payment on due Pate — Pefault in Pay- 
ment— Refusal of further Pelkenes.] — By a con- 
tract for the sale of steel tinplate bais to be 
delivered over a period of three months, payment 
to be made in cash in fourteen days after deli- 
very, it was provided that all payments should 
be made on due date as a condition precedent to 
future deliveries. The purchasers having made 
default in payment on due date 

Held — that the vendors were justified in 
unconditionally refusing to make any further 
deliveries. 

Ebbw Vale Steel, Iron and Coal Co , Ld. 
[r. Blaina Iron and Tinplate Co., Ld., 
(1901) 6 Com. Cas; 33— C. A. 

7. Condition, Precedent — PeUvery ly Instal- 
ments — Waiver hy Purchaser.] — The plaintiff 
sold to the defendants in London 100 tons of 
Honduras rosewood to be delivered in two instal- 
ments in 1903, cash to be paid against bills of 


lading. After the first instalment had been 
shipped the defendants heard that the plaintiff 
had shipped rosewood to another buyer in the 
trade, and they wiote to the plaintiff repudiat- 
ing the whole contract, upon the ground that 
there was a collateral oral agreement, which was 
a condition of the contract, that the plaintiff 
would not ship any rosewood to any other buyer 
durtng 1903. When the bill of lading for the 
first consignment arrived it was tendered to the 
defendants, who refused to accept it upon the 
ground that they had already repudiated the 
contract on account of the breach of the col- 
lateral agieement. When the bill of lading for 
the second consignment arrived it was tendeied 
to the defendants, who refused it on the same 
ground. The plaintiff sold the wood against the 
defendants and claimed the difference between 
the contract price and the price realised. At 
the trial Kennedy, J., found that the collateral 
agreement was not proved, and that, therefore, 
the repudiation of the contract by the defendants 
was wrongful. He fui'ther found that part of 
the first consignment was not in accordance 
with the quality specified in the contract, and 
that the defendants might have refused to accept 
that consignment upon that ground, but he held 
that they could not avail themselves of that 
ground as they had previously wrongfully refused 
to take any of the wood under the contract. He 
therefore gave judgment for the plaintiff, subject 
to a reduction on account of the inferiority in 
quality of part of the first consignment. The 
defendants, on appeal, contended that, admitting 
that the repudiation of the entire contract was 
wrongful, the plaintiff could not recover any 
damages in respect of the first consignment, as 
he was never in a position to tender a consign- 
ment which the defendants could have been 
compelled to accept. 

Held — that the defendants, by refusing to 
accept the bill of lading for the first consignment 
upon the ground that they had aheady repudiated 
the entire contract, waived the performance by 
the plaintiff of the conditions precedent on his 
part to be performed, and, therefore, could not 
now say that the plaintiff was never in a position 
to tender a consignment which the defendants 
would have been bound to accept. 

Braithwaite V. The Foreign Hard-wood Co., 

[Ld.. [1905] 2 K. B. 543 ; 74 L. J. K. B. 688 ; 

92 L. T. 637 ; 21 T. L. E. 413 ; 10 Com. Cas. 

189 ; 10 Asp. M. 0. 52— G. A. 

8. Condition Precedent — ImpossiMlity of Per- 
formance — Shipment between Specified Pates — 
Measure of Damages.] — The defendants con- 
tracted with the plaintiffs to ship 260 bales of 
Manila hemp at a stipulated price by sailer or 
sailers between May 1st and July 31st. No 
shipment was made by the defendants or for 
them between such dates. On or about Sep- 
tember 15th a shipment was made, and on 
October 27th the defendants made a declaration 
of a shipment within the terms of the contract. 
On October29th the plaintiff returned the declara- 
tion, refusing to accept the hemp. On Novem- 
ber 4th the defendants wrote saying that they 
could not make any other declaration. 

11—2 
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Held — that the stipulations were conditions 
precedent ; that there was no implied condition 
in the contract that it should be possible to ship 
between the named dates by sailer or sailers ; 
that there was an express condition, viz , “Should 
the goods or any portion thereof not arrive in 
London from loss or other unavoidable cause, 
this contract to be void,” which contemplated 
goods that had been shipped and declared ; that 
the non-arrival of the goods in London (by reason 
of the Spanish- American war) was not caused by 
any unavoidable cause within the meaning of 
the contract. 

The difference between the contract price and 
the market price on November 4th w'as the 
measure of damages. 

Ashmore & Son d. 0 S. Cox & Co., [1899] 1 
[Q. B. 436 : G8 L. ,J. Q B. 72 ; 15 T. L R. 55 ; 

4 Cbm. Cas. 48 — Ld. Russell of Killowen, C. J. 

9. Condition Precedent — ImposHihillty of Pen- 
fonnanre — ydhipnicnt hij Named Steamer at Speei- 
fed Date — Dainane to Steamer hy Stranding .} — 
By a contract elated October 24th, 1899, the 
defendants sold to tlie plaintiffs a cargo oi 
cotton seed to be shipped from Egyptian ports 
111 Januaiy, 1900, by a named steamer. The 
contract contained the following clause ; “ In 
case of prohibition of export, blockade, or hosti- 
lities preventing shipment, this contract or any 
unfiillilled part thereof is to be cancelled.” In 
November the steamer in question stranded and 
sustained damage, which it was impossible to 
repair in time for the steamer to load a cargo in 
January. On December 20th the defendants 
infonned the plaintiffs that, owing to the 
damage to the steamer, they would not be able 
to perform the contiaot. Xu February the plain- 
tiffs brought this action for breach of contract, 
claiming as damages the difference between the 
conti act price andthemaiket price at the end 
of January. 

Held (by A. L Smith, M.R., and Eomer, 
L J., Yaughaii Williams, L.J , dissenting) — that 
the parties must have known that the perform- 
ance of the contract would become impossible 
unless the particular thing specified, that is, the 
named ship, continued to exist as a cargo- 
carrying ship down to and during the month of 
Januaiy, 1900 ; that there w'as no express or 
implied warranty that the ship should continue 
to exist : that the event had happened ; and 
that there had, therefore, been no breach of 
contract. 

Taylor v. Caldioell ((1863) 3 B. & S. 826 ; 32 
L. J. Q. B. 164; 11 W 11. 726; SL. T. (N.s) 
356) and Howell v. Conpland ((1876) 1 Q. B. D. 
258 ; 46 L. J. Q. B. 147 ; 24 W. R. 470 ; 33 L. T. 
(N.S ) 832 — C.A.) followed. 

Judgment of Mathew, J ([1900] 2 Q B. 298 ; 
69 L. J Q. B. 640 ; 82 L. T. 761 ; 16 T L. R. 370 ; 
6 Com. Cas. 252 ; 9^ Asp. M. C. 94) affirmed. 

Nicicoll and Knig-ht V . Ashton, Edridge & 
[Co., [1901] 2 K. B, 126 ; 70 L. J. K. B. GOO ; 
49 W. R. 513 ; 84 L, T. 804 ; 17 T. L. E. 467 , 
6 Com. Cas. 151 , 9 Asp. M. C. 209~C. A 


10 . Condition Precedent — “ To he Delivered 
ajter Approval on Full and Complete Invpeetion ” 
— Bona fide Refusal — Capricious Ohjcetion — 
Recoiery of Deposit.} — Where a buyer has the 
right of approving of an article, e y , a ship, to be 
purchased, that approval is a condition precedent 
of the contract coming into effect, so long as 
the buyer do not act deceitfully. A capricious 
objection on the part of the buyer will not do, 
but, provided that he acts in good faith, the fact 
that he magnifies defects will not disentitle him 
to reject the article. A deposit may be recovered. 
Repetto Friary Steamship Co., Ld , 

[(1901) 17 T. L. R. 265— Mathew, J. 

11 . Sale of Goods hy Descmption- — Implied 
Condition — Aceeptanee — Passing of Property — 
Sale of Goods Act, 1893 (66 & 57 Viet. c. 71), 
ss. 13, 17,35.] — Where a specific article is sold by 
description without having been seen by the 
buyer, there is an implied condition, under 
sect. 13 of the Sale of Goods Act, 1893, that the 
goods shall correspond with the description, and 
the vendor cannot make the property pass by 
delivering something which does not correspond 
with the description. 

Varley V. AVhipp, [1.900] 1 Q B. 513, 69 
[L. J. Q. B. 333 ; 18 W. R. 363 -Div. Ct. 

12 . Wheat foi Shipment — ‘ Clearance not later 
than Hay 31 ” — Cert if cate of Cleurunee 'issued 
before Completion of Loud my ] — A conti act for 
the sale of wheat for shipment fiom Galveston, 
in the United States, contained the following 
clause’ “ Clearance not lalcr than May 31." On 
May 28th a certificate of clearance was issued to 
the master of the ship by the Customs authorities 
authoubing the ship to proceed to sea. At that 
time part only of the cai'go had been loaded, but 
the remainder was alongside waiting to be put 
on board. The certificate was granted m these 
ciicumstauccs in accordance with the usual and 
lecoguisod practice m Ameiiea The loading 
was completed, and the ship sailed on June 2nd, 

Held —that the condition of the contract as 
to clearance had been complied with. 

Judgment of Bighain, J. ((1889) 16 T. L, R. 
171 ; 4 Com. Cas. 265) affirmed. 

Thalmann r. Texas Star Flour Mills, 

[(1900) 82 L T. 833 , 16 T. L. R. 460 ; .5 Com. 

Cas. 321 , 9 Asp. M. 0. 321— C. A, 

III. CONSTRUCTION. 

13 . Ag reement to talie Deliiery of a Certain 
Specified Quantity per Month — Breach.} — By an 
agreement dated July .doth, 1896, the defendants 
were appointed sole agents for the sale of the 
plaintiffs’ cocoa in Great Bril am and Ireland for 
the period of five years The plaintiffs were to 
pay the defendants the sum of £2,700 in certain 
instalments to be expended in advertising, the 
defendants undertaking to accept delivery of 
40,000 lbs. of cocoa m the space of 18 mouths. 
This agreement was modified m certain respects 
on January 27th, 1897, the plaintiffs undertaking 
to pay the defendants much larger sums for 
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adveitising, and the latter undertaking to accept 
a much larger amount of cocoa m a period of 
two years — 10,000 lbs. in the first year, and 

6,000 lbs. in the second, not less than one- 
twelfth of the yearly quantity to be taken each 
month. On April 14th, 1897, a further alteration 
was made in the agreement, whereby the 
defendants undertook to take and pay for 
an average of 6,000 lbs. of cocoa per month 
from April 1st, 1897, to April 1st, 1899, in 
consideiation of the plaintiffs advancing further 
sums for the purpose of pushing the sale of the 
cocoa. The defendants, as from April 1st, 
1897, took deliveiy of considerably les.s than the 

6,000 lbs. per month contracted to be taken, 
and in February, 1898, when the present action 
was commenced, they had in ten months only 
taken delivery of 24,012 lbs. The plaintiffs sued 
the defendants for breach of contract. 

Held — that under the agreement of April 1 4th, 
1897, the defendants were bound to take monthly 
deliveries ; that these monthly deliveries were 
not to be rigidly fixed at.6,000 lbs. each , that 
they might be something more or something 
less, but still something that might be faiily 
and reasonably desciibed as an aveiage of 

6,000 lbs. As the defendants had not done this 
they had committed a breach of their contract, 
and this breach could not be healed by their 
taking larger quantities in succeeding months. 

Nbdeblandsohb Caoaoeabeik r. David 

[Challen, Ld., (1898) 14 T. L. E. 322— 

Bigham, J. 

14 . Custom — Coal Trade of Newcastle— Sale oj- 
“ about ” Sj)eoiJied Weight of Coal — Coal to he 
Delivered %n 3Io)ithhj Instalments — Short 
Deluenj — 0_ption, to Vendor ugo to 5 rent, in 
Either Direction.'] — The defendants sold to the 
plaintiffs “ about ” 18,500 tons of Northumber- 
land coal under two contracts, deliveries to be in 
as nearly equal monthly instalments as possible 
ovei a given period. The defendants, having so 
far made the deliveries m approximately equal 
quantities, delivered as their last monthly instal- 
ment a shipment of 466 tons short. In an action 
by the purchasers for short delivery . — 

Held — that there is a reasonable custom of 
the Newcastle coal trade that the word “ about ” 
gives to the vendors an option up to 5 per cent, 
m either direction, and that, the custom being 
proved, the defendants had made no default in 
fulfilling their contracts, inasmuch as the word 
“about” leferied to the total amounts to be 
delivered under each contract respectively, and 
not merely to the “ last instalment.” 

SociETiS Anonyme LTnddsteielle Eusso- 

[Belwe V. SOHOLEFIELD, (1902) 7 Com. Gas 

114— C. A 

15 . Export Duty on Coal — Duty imposed after 
Contract made — Pending Action — Bight to add 
New Duty to Contract Price — Finance Act, 1901 
(1 Edw 7, c. 7), s. 10, sub-s. 1.] — Under sect. 10, 
sub-sect. 1, of the Finance Act, 1901, the seller 
of goods under a contract made before the 
new duties on goods were imposed can add 


the new duty to the contract price of the 
goods, in the absence of an agreement to the 
contrary, even though an action ‘relating to the 
' price of the goods was pending at the time when 
the Act was passed. 

Conway Beds, and Savage v. Mdlhebn 

[& Co., Ld., (1901) 17 T. L. K. 730 — 

Mathew, J. 

16 . E.vport Duty on Coal— Sale of Coal for 
Export — DeJiicry Free on Board — New Export 
Duty imposed after Contract made — Vendor held 
Liable for — Finance Act, 1901 (1 Edw. 7, e. 7), 
.?. 3.] — A vendor who had contracted to deliver 
coals for export at 10s. per ton free on board was 
held liable (as between himself and the pur- 
chaser) for the export duty of l.s*. per ton 
imposed by the Finance Act, 1901, after the 
making and before the fulfilment of the contract. 

Bowhill Coal Co., Ld. r Tobias, (1903) 
[6 F 252 — Ct. of Sess. (class., Lord Young). 

17 . Export Duty on Coal— Sale f.o b — Con- 
tract made before April lOfh. 1901 — Coal not 
Applied by Purchaser for Fulfilling a Contract 
for Sale at a Specified Price — Liability of Seller 
to Pay Duty in First Instance — Finance Act, 
1901 (1 Edw.' 7, c. 7), .V. 3, sub-ss 1, 2; Schetl. IV. 
cl. 6.] — Where coal is sold to a purchaser free 
on board for export in pursuance of a contract 
made before Apiil 19th, 1901, and the coal is not 
applied by the purchaser for the purpose of 
fulfiEing a contract made by him before the 
above date for its sale at a specified price, the 
seller is liable in the first instance under the 
fob. contract to pay the export coal duty 
imposed by sect. 3 of the Finance Act, 1001, 
and in the absence of an agreement to the 
contrary he can recover it back from the 
purchaser. 

Decision of Phillimore, J. (22 T. L. E. 344) 
affirmed. 

Insole & Son v Gueeet, Ld., (1907) 23 T. L. E. 

[294— G. A. 

18 . Implied Term — Goods to be Delhered 
from Ship on to Purchaser's Wharf — Ship too 
Large for Berth — Expenses of Dredging.] — The 
appellants pui chased from the respondents a 
cargo of oil in bulk to be shipped by a named 
steamer and to be delivered by the steamer into 
buyers’ storage tanks, and the buyers undertook 
to receive the oil from the steamer through their 
pipe lines at the discharging berth. By a con- 
tract between the buyers and the dock company 
the preferential use of a certain wharf in the 
Thames was granted to the buyers, and facilities 
for pipelines to the storage tanks were also given 
to them, and the dock company agreed to clear 
out a berth to enable a steamer 360 feet long to 
lie safely alongside, but the purchasers had no 
right as between themselves and the dock com- 
pany to have vessels of greater length than 
360 feet at the wharf The sellers knew that the 
buyers’ pipe lines were at that wharf, and they 
contracted with reference to that place of dis- 
charge. The steamer named in the contract of 
sale was 471 feet long and could not theiefore 
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lie at the berth. Dredging operations had 
accordingly to be undertaken, and then the 
steamer came alongside and delivered her cargo 
The sellers did not know that the berth was too 
short for the steamer, and the buyers did not 
know the length of the steamer, though both 
parties might by inquiry have ascertained these 
facts. 

Held — that on the true construction of the 
contract the bu^’-ers undertook to procure for the 
sellers the right to have the steamer at the berth 
for the purpose of discharging there, and that if 
the dredging operations were necessary in order 
to get the consent of the dock company to the 
steamer coming alongside, the expense of 
dredging must be borne by the buyers as being 
an expense necessary to enable them to perform 
their contract. 

In the Mattee of an Aebitration between 
[the Shell Tkanspoet and Trading Co. 
AND THE Consolidated Peteoleum Co,, 
(19U4) 20 T. L. K. 517— Channell, J. 

19. Non- warranty Clause i)i Invoice — Goods 
Supplied of a \]holUj Difjercnt Character from 
those Ordered.] — The following clause was placed 
at the head of a seed moichant's bill • “ Messis. 
Howeroft give no warranty, express or implied, 
as to description, quality, piodiictivencss, oi any 
other matter connected with the seeds they send 
out, and they will not in any way be responsible 
for the crop. If the purchaser does not accept 
the goods on these teims, they are at once no be 
returned ” 

Held — that tins clause could not he con- 
sti ucd to mean that no action could be brought, 
and that W'herc one particular kind of seed hail 
been ordered, the seller was not entitled to 
deliver something quite diflcrent. The custom 
of a trade might qualify a contract but it could 
not destroy it. 

Howceoit r. LAycoCK, (1898) 14 T. L. E. 100 

[ — Div. Ct. 

20 “ Payment hy Cash in Exchange for Ship- 
ping Documents ’’ — Time for Payment — Peanm- 
ahle Time — ISght of Vendorto Sell Goods against 
Purchaser ] — The plamtiHs sold to the defen- 
dants a cargo of Newfoundland codfish for 
delivery by ship at Lisbon, “ payment to he made 
by cash in London in exchange for bill of lading 
and policy of insurance The ship arrived at 
Lisbon on October 24th, 1901, and shortly after- 
wards the plaintiff tendeied the shipping docu- 
ments and requested payment in exchange 
Payment not having been made by Novem- 
ber 1st, the plaintiff a day or two later sold the 
cargo, and sued to recover the loss caused by the 
I’G-sale. 

Held — that the contract meant that payment 
must be made upon the shipping documents 
being tendered — that was, withm a reasonable 
time in a business sense ; and that, the defen- 
dants having refused payment within a reasonable 
time, the plaintifi was entitled to sell against 
them. 

EyAN lllDLEY & Co , C1903) 19 T. L. K. 44 ; 

[8 Com, Cas. 105 — Kennedy, J. 


21. Right to Reject — Stijmlation against.]— A. 
contract for the sale of teak logs “ to be of fair 
merchantable quality, conversion and condition ” 
expressly provided that, if any dispute arose 
under the contract, the buyers were nevertheless 
to take delivery and pay the price, and the dis- 
pute was to be lef erred to arbitration. 

Held — that this provision precluded the 
buyers from rejecting logs on the ground that 
they weie not of “fair merchantable quality, 
conversion and condition.” 

Leary & Co. v. Briggs & Co., (lOOS) 6 P. 857— 

f Ct. of Seas. 

22. Sale—^^ C. I. F. to Suijer's marf” - 
Obligation of Seller — London Clause Rate — 
Payment of London Charges.] — Goods which had 
been sold “ 0. I. P. to buyei’s wharf, Victoria 
Docks, London,” were discharged elsewhere in 
London, and certain charges were paid under 
the “ London clause ” in the bill of lading. 

Held — that the seEer must bear these charges 

Acme Wood Flooring Co., Ld. v. Sutherland 
[Innes Co., Ld,, (1904) 9 Com. Cas. 170— 

Bruce, J. 

23. Sale of Cattle on c.i f. Terms — Insurance to 
he against “JZZ RishC’ — Policy with Clause 
“ Warranted Free of Capture, Seizure, and 
Detention^' — Cattle not Landed in consequence of 
Oorernment Prolnhtion — Loss,] — The plaintitts 
purchased cattle from the defendant on c.i f. 
terms, the terms as to insurance in the contract 
being that it was to be against all risks.” The 
defendant delivered to the plaintiffs a policy 
against all iisks, but it contained the clause 
“ warranted free of capture, seixure, and deten- 
tion, and the consequences thereof.” 

Held — that the policy containing that clause 
(although as between an insurance broker and 
nnderwnters its insertion -was usual in an “all 
risks ” policy) did not comply with the terms of 
the contract of sale, and therefore that the 
defendant was liable for loss occurring to the 
plaintiffs by reason of the cattle not being 
allowed to be landed owing to a Government 
prohibition. 

G. S. Tuill & Co, r. Soott-Eobson, [1907] 
[1 K B. 685 , 76 L. J. K. B. 469 ; 96 L. T. 
842 ; 23 T. L. E. 217 ; 12 Com. Cas. 196— 

Channell, J. 

AtSrmed, [1908] 1 K. B. 270 ; 77 L. J. K. B. 
259 ; 24 T. L. E, 180— C. A. 

24. Specification for Manufacture oj Iron tobe 
Given '•In the beginning of May”- — JDeliiery of 
Specification between May 12th and IWi — Re- 
pudiation of Contract by Puyers.] — In construing 
a contract, the Court must ascertain the inten- 
tion of the parties to be collected from the 
instrument, and the ciicurastances legally 
admissible m evidence with lefeience to which 
it IS to be construed. 

The defendants, who weie manufacturers, 
agreed to deliver to the plaintiffs 1,000 tons of a 
ceita.in description of iron on the following 
terms contained m the sale note . “ Delivered 
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. . . cost and freight Japan, direct post speci- 
fication to be given in the beginning of May. 
Time of shipping, May and June, from Antwerp.” 
The plaintiffs and defendants knew that the 
specification had to be sent from Japan to 
Antwerp. The whole quantity of iron could be 
produced by the defendants at their woiks in 
less than eight days, and the opportunities of 
shipment from Antwerp to Japan, during the 
months of May and June, were known to be 
frequent. The specification was delivered in 
several parts between May 12th and loth. The 
defendants at once declared the contract at an 
end. 

Held — that the delivery by the plaintiffs of 
the specification was in accordance with their 
obligation, as it did not put upon the defendants, 
from a business point of view, any unreasonable 
burden to manufacture the goods, ordered as 
they were, by May 15th, and ship them in May 
and J une ; and that even if the delivery of the 
specification was not “ m the beginning of May,” 
the clause was not a condition precedent the 
non-compliance with which entitled the defen- 
dants to declare the contract at an end, and 
unless there was a breach of it so extensive as to 
frustrate the intention that the goods should be 
shipped before the end of June, the promise was 
one which could give rise propeily if transgressed 
only to a right to compensation in damages. 

Seindle, that delivery of the specification on 
May 16th was a delivery “in the beginning of 
May,” as such expression covered the first half 
of May. 

KIDSTON V . MONOBAtr lEONWOEKS, (1902) 86 

[L. T. 556 ; 18 T. L. R. 320 ; 7 Com. Cas 82— 

Kennedy, J. 

25. Supply of Stone “ such Quantities and 
at such Times as may ie requiredS] — The 
Admiralty, by circular, invited the respondents 
to tender for the supply of stone ‘‘in such 
quantities and at such times as may be required ” 
by the Admiralty. 

The Admiralty accepted a tender from the 
respondents for the supply, for the new break- 
water at Portland, of “ about 2,000,000 tons, or 
such quantity as may be required,” of refuse 
stone. After a small quantity had been delivered, 
the Admiralty gave notice that they had entered 
into a contract with a contractor for the com- 
pletion of the breakwater, and no more stone 
would be required from the respondents. 

Held — that there was no contractual obliga- 
tion to take 2,000,000 tons, but only to take 
stone “in such quantities and at such times’’ 
as the Admiralty might require ; that was, that 
the respondents were to supply the stone when 
the Admiralty demanded it ; and that there was 
at no time an undertaking to take a definite 
quantity. 

Decision of 0. A. {sui nom. Steioards and Cof 
Ld. V. The Queen, (1901) 17 T. L. K. Ill) 
reversed. 

Attoeney-Genebal V . Stewaeds & Co., Ld., 
[(1902) 81 T. L. B. 131— H. L. (E,). 


26. Trader's “ Tteryxiirements ” — Proof — 
Character of Business — Previous Course of 
Pealing .'] — A manufacturer agi-eed to supply a 
broker and merchant, for one year, with “ all 
your lequirements in ” manilla-hemp, rope, Ac., 
at a fixed price. 

Held — that the word “requirements” was 
ambiguous ; that it might mean either aU that 
the purchasers might demand, or all that they 
might need in the prosecution of their business, 
or some department of it , and that it was com- 
petent to prove the circumstances surrounding 
the parties, the character of their business, and 
the previous course of dealing (if any) between 
them, for the purpose of determining the true 
construction of the language used. 

Vox Meheen & Co. %\ Edixbuegh Eopeeie 

[and Sail Cloth Co., Ld., (1902) 1 E.232, 

IV. DAMAGES. 

27 Aeceptance of Subject-matter by Purchaser 
—Right to reject Maclancry after it has been 
tried and paid for .] — When the purchaser of 
machinery accepts and uses it, but subsequently 
discovers latent defects in it, his remedy is not 
by rescission of the contract of sale, but for 
indemnification for the costs which he may incur 
in having the same put into working condition. 

Moeeison and Mason, Ld. r. Claekson Beds., 

[(1898) 25 R. 427 ; 35 Sc. L. E. 335- Ct. of 

Sess. 

28. American Grain Contract — London Corn 
Trade Association — Suspension of Payment by 
Seller — Repurchase by Buyer at a Price less than 
the Contract Price — Claim by Seller for Differ- 
ence.] — A contract for the sale of oats by the 
plaintiff to the defendants, made in the form 
know'n as the American Grain Contract of the 
London Corn Trade Association, provided that, 

“ in case either party shall suspend payment of 
his debts, . . . the other party shall be entitled 
immediately to resell or repurchase as the case 
may be.” Before delivery of any portion of 
the goods the plaintiff suspended payment and 
the defendants repurchased. At the date of the 
repurchase the market price was less than the 
contract price. 

Held — that the plaintiff was not entitled to 
recover from the def endant the difference between 
the contract price and the market price at the 
date of the repurchase. 

SiMMONDS V . Millae & Co,, (1899) 4 Com. Cas, 
[64 — Kennedy, J. 

29. “ Cost, Freight^ and Insurance” Contract 
— Shortage %n Goods — Breach of Contract — 
Insurance by Vendors for move than Invoice 
Price — Purchasers' Right to Proceeds of Insur- 
ance.] — By a “ c.f.i.” contract the defendants 
sold to the plaintiffs 500 loads of timber for 
shipment at Quebec for Belfast. The defendants 
shipped 470 loads instead of 500. The ship and 
cargo were lost on the voyage. The defendants 
had a floating pohcy open with underwriters 
under which they were entitled to declare 92 
per cent, of their risks (being their own insurers 
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as to 8 per cent,), and a further 20 per cent, for 
'• profit.” They declared under the policy the 
jjivoice price of the shipment as the value, and 
20 per cent, of that for the “pi’ofit.” The 
plaintiffs claimed to recover damages for the 
defendants’ breach of contract to sell ; or m the 
alternative for the' proceeds of the insurance. 

Held — that the plaintiffs were entitled to 
damages for breach of contract, as no shipment 
was ever made within the meaning of the con- 
tract ; for the shipment could not be made 
piecemeal, but must bo m one paiccl ; and 
that, if the defendants had fulfilled their con- 
tract, the plaintiffs were not entitled to the 
proceeds of the insurance as it was not effected 
under the terms of the contract or at the 
plaintiffs' request. 

Haelakd and Wolpp r. Burstall & Co., 

[(1901) 84 L. T. 324 ; 17 T. L E. 338 ; G Cora. 

Cas. 113 ; 9 Asp. M. C. 184 — Bigham, J. 

30 . Cniitom—Fur Trade — Gmuls ordered to J>e 
Delivered “ on Memornnd urn ” or “ on AjJTroinl ” 
— Liability for Losx of Goods by Burglary — Mea- 
sure of Liability ] — There is a reasonable custom 
in the fur tiadc that a party oi dering goods to be 
dobveied “ on memorandum,” or, m othei words, 
“ oil apjiroval,'' is liable to the party of whom he 
orders them for any loss of, or injiuy occurring 
to, the same while in the hands of the party so 
ordering them before he may have signified his 
approval of the same. 

Gemblc. the price stated in the invoice fixes 
the measure of liability. 

Bevington r. Dale, (1902) 7 Com. Cas. 112-— 

[Kennedy, J 

31 . Delay in Delivery — Measure of Damaye^t — 
Mot ice of Special Ciroimstanees .] — A steamship 
of 4,000 tons was lying at B. with a piston 
broken ; and her nwneis, liaving had a new one 
cast at Cr., agreed with the defendant company to 
cany the casting at company’s risk, by passenger 
tram and at a high special rate 

Delivery was unduly delayed for three or four 
days, and the ovincrs sued the company for 
damages, including outlays and loss of profit 
caused by the detention of the ship, amounting 
to 41300. It was proved that the railway com- 
pany received notice trom the shipowners’ agents 
that the carriage was urgent, and that any delay 
in the delivery of the casting would cause the 
detention of the ship, init the company were not 
informed of the size of the ship, and that it had 
a crew of fifty-seven men on board, and that the 
casting was a piston and formed part of the 
machinery of the vessel. 

Held — that the railway company weic not 
liable for the loss of profit, and were only liable 
for part (estimated at &hG) of the outlays caused 
by the detention of thciship. 

“ Den op Ogil ” Oo. t. Caledonian Ky., (1903) 
[5 F. 99 — Ot. of Sess. 

32 . Dispecfion and Approial — Payment after 
Inspection tiiunediately on Arrival — Failure to 


Inspect — Goods not in accordance with Contract 
— Eight to Damages.'] — Goods were sold “Pay- 
ment net cash a*fter inspection of goods immedi- 
ately on arrival of steamer.” 

Held — that buyer was entitled to damages, 
the goods not being in accordance with contract, 
although he had failed to inspect, or had inspected 
so carelessly as to overlook the defect. 

Khan v. Duch^, (1905) 10 Com, Cas 87— 

Bigham, J, 

33 Measure of Damages~ Aitiole Sold for 
Specif ed Purpose — Breach of Contract ] — Defen- 
dant sold plaintiff mortar for some building 
operations, and subsequently the building was 
condemned by the London County Council on 
the ground that the mortar was bad. 

Held — that the plaintiff was entitled to 
recover from the defendant the cost of pulling 
down and rebuilding. 

Smith r. Johnson, (1899) 15 T. L. E. 179— 

[Bruce, J. 

34 . Aleasvre of Damages — Sale of Orchid — 
Breach of Warranty.] — The plaintiff pui chased 
an 01 chid from the defendant at an auction for 
twenty guineas with the warranty that it was 
“ Cattloya Acklandiae alba, only known plant.” 
After two years it flowered, and produced not a 
while but a purple flower. The value of such a 
plant IS Is. Got. 

In an action for breach of warranty the county 
court ]udge found as a fact that, if the orchid 
had been an actual alba, it was at the time of 
sale worth .€50 , but that until it showed its real 
nature there was no probability that an orchid 
grower would give more than twenty guineas 
for it. 

Held, upon this finding, that ludgmcnt must 
be entered for the plaintiff for £50. 

Ashworth i. Wells, (1898) 78 L T. 130 ; 14 
TT. L. E. 227— C. A. 

35 . Measure of Daniayes—Salc of Sugar for 
Brewing confauiuig Pononous Matter — Cost of 
Notices to Customers of Change of Brewing 
Materiah — Cost of Beer Destroyed — Loss of 
Propts.]—ATi action was bi ought by the plaintiffs, 
who were brewers, against the defendants m 
respect ol the supply by the defendants (o the 
plaintiffs of sugar for use in the manufacture of 
beer, which was found to contain poisonous 
matter, in consequence of which laige quantities 
of beer, which had been previously brewed by 
the plaintiffs, and m which the sugar supplied 
by the defendants had been used, had to he 
destroyed The question arose whether the 
plaintiffs were entitled to recover as pait of 
their damages two items — (1)£.50, cost of printing 
and advertising notices as to the change of 
brewing materials ; (2) a sum of £300, being the 
amount of profits which the plaintiffs would 
have realised by the sale of the beer which they 
had ill stock and which had to be thrown away. 
The £300 was the difference between the cost 
puce of the beer and its value to the plaintiffs. 

Held — that to advertise so as to minimise 
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any possible loss of business was a reasonable 
step, the cost of which, having been land fide 
incurred by the plaintiffs with that object, they 
were entitled to recover from the defendants ; 
and that the plaintiffs weie entitled to recover 
the £300 as representing the measure of damages 
caused to the plaintiffs by the breach of contract 
of the defendants, as the measure of damages to 
the plaintiffs was the value to them of the beer 
as they possessed it on the day when it had to 
be destroyed, and in the absence of special 
circumstances, of which there was no evidence 
in this case, the ordinary measure of that damage 
was the market price at which it could be 
replaced, or, in other words, the market value of 
the beer in their cellars. 

Holden % Bostock & Co , Ld., (1 902) .'30 W. R 
[323, 18 T. L. R. 317— 0. A. 

36. Measurp of Damages —Implied Condition — 
Breach — Treated as Breach of Warranty — Suh- 
contracU — Loss naturally resulting — Sale of 
Goods Aot^ 1893 (5G & 57 Vict c. 71), ss. 11, 13, 
14 (2), 53 (2).] — The defendants agreed to sell 
to the plaintiffs sulphuric acid commercially free 
from arsenic. The plaintiffs did not impliedly 
or expressly intimate the purpose for which it 
was required, but they in fqct used it for a weU 
recognised and ordinary purpose, viz , to manu- 
factuie invert and glucose for sale to brewers. 
The plaintiffs did not discover, as they might 
have done by the exercise of ordinary care, that 
the acid contained arsenic. The result was that 
the beer brewed from it was poisonous. 

Held — that the plaintiffs could only treat the 
breach of condition as a breach of warianty ; 
that they could recover (1) the price paid for the 
acid, and (2) the value of the goods spoilt by 
being mixed with it, but not (3) damages for 
injury done to their business reputation as makers 
of glucose, nor (4) the amount of damages for 
which they had liecome liable to the brewei-s. 
The first two items were, but the other two were 
not, losses directly and naturaUy resulting m 
the ordinary course of events from the defendants' 
breach of wairanty. 

Bostock & Co , Ld r. Nicholson & Sons, Ld > 

[1904] 1 K. B. 725 ; 73 L. J. K. E. 524 ; 20 

T. L. R. 342 ; 9 Com. Cas. 200 ; 63 W. R. 155 ; 

91 L. T. 629— Bruce, J. 

37. Quality of Goods — Some up to Standard, 
others not — Where Examination of Goods to he 
Wade — Expenses of Transit — Loss of Profit — Sale 
of Goods Act, 1893 (56 & 67 Vict. c. 71), s. 35 ] — 
The plaintiffs, a firm of colour printers in 
Germany, contracted to supply the defendants 
in England with a number of books, some of 
which were for sale in England and some for 
sale in America. The plaintiffs supplied the 
defendants with a parcel of 40,000 books which 
they knew weie intended for America The 
defendants, without inspecting the books, sent 
them to America, where they were inspected and 
rejected as not being of the quahty agreed, and 
were sent back to England. The defendants 
gave notice to the plaintiffs that they intended 


to reject them all, except such as were saleable, 
and they sold 13,000 of them and rejected the 
rest. 

Held— that as the plaintiffs knew' that the 
books were intended for America, that was the 
proper place for inspection, and that the defen- 
dants were therefoie entitled to reject them, 
and that the defendants could recover the cost 
of sending them to Amen'ca and back to 
England. 

Held, also, that, as each of the books had to 
be up to standard, the defendants could accejit 
some and reject the others. 

Molling & Co. r Dean and Son, Ld., (1902) 
[IS T. L. R. 217— Div Ct. 

38 Repifd lution — Impossihihty of Perform- 
ance — JS’on-aceeptancc hy other Party — Measure, 
of Damages — Duty to Mitigate Damages.'] — The 
jfiaintiffs sold to the defendants 1,500 to 1,700 tons 
of Tredegar large steam coal at 16s. a ton for 
delivery f.o.b Cardiff, Penarth, Barrjq or 
Newport, during February, 1901, for exportation 
to Sicily. Before the month of February had 
expired the defendants found that, hy reason 
of circumstances over which they had no control, 
there w'as a practical difficulty, if not an impossi- 
bility, of shipping the coal to Sicily. They tried 
to free themselves from the contract. At that 
time there was a rising market for coal. The 
plaintiffs lefused to make terms. They told the 
defendants that they insisted upon the per- 
formance of the contract. Some days before 
tlie end of February the defendants repudiated 
the contract, and notified the lepudiation to the 
plaintiffs. The plaintiffs did not accept this 
repudiation. 

Held — that the repudiation w'as a nullity 
unless it was accepted by the plaintiffs ; that 
there was no breach of contract until the 
expiration of the time for the dehveiy of the 
goods, and the plaintiffs retained the right to 
claim that the defendants should take delivery 
of the coal at the time fixed in the contract ; 
and damages were to be calculated as at that time 
and not at the date of repudiation. 

Teedegar Iron and Coal Co , Ld. v . Haw- 

[thobn Bros. & Co , (B02) 18 T. L. R. 716 


39. Sale of Proiisions by Wholesale Dealer — 
Breach of Warranty — Prolusions unfit for 
Human Food — Retailer fined for haring them on, 
his Premises — Liability of Dealer to Indemnify 
him — Fine — Costs — Expenses — Value of Goods.] 
— If a letailer buys provisions with an implied 
or expiess w'arranty, and such piovisions are 
seized and destroyed, and he himself is fined, 
because, unknown to him, they are unfit for food, 
he may recover from his vendor, in addition to 
their value, the costs of his defence and costs 
ordered to be paid by him ; and, 

Semble, also the amount of the fine, if he can 
show that it was not imposed, or increased, in 
consequence of any default on his part. 

Crage V. Fey and Another, (1903) 67 J. P. 

[210 ; 1 L. G. R. 263-~Kennedy, J. 
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Y. FOEMATION OF CONTEACT. 

40. Parties not ad idem — Sale of Hermaphro- 
dite Animal.'] — The plaintiff bought at a fair a 
bullock, a heifer, and a third animal from the 
defendant. The third animal was m fact a 
hermaphrodite, as the defendant was aware. No 
warranty was given, but the plaintiff bought 
under the impression that he was buying two 
bullocks and a heifer, or two heifers and a 
bullock ; and the defendant knew well that the 
plaintiff would not have bought had he noticed 
the malformation The defect would have been 
revealed by careful examination. 

HeTjU — that the parties were never ad idem, 
and that (apart from any question of fraud, as 
to which the Court differed) the plaintiff could 
recover the price of the animal, which had since 
died in consequence of its malformation. 

Smithy. Hnglm ((1871) L.R 6 Q. B. 597 ; 40 
L. J. Q. B. 221 ; 19 W. E. 1059 ; 4 L. T. 212) 
followed. 

Gill i\ McDowell. [19031 Ir. E. 4^3— 

[K. B. Div. 

AX. Sale hi/ Tender — Ihgliest net Money 
Tender ” — 'Tender iy reference to another Tender.] 
— The liquidator of the defendant company asked 
for scalcil tencleis for the purchase of certain 
property of the company, and wrote to the t-wo 
parties who weie desirous of purchasing, saying 
that he would accept “the highest net money 
tender ” he received. One of the proposing pur- 
chasers tcndeied iii31,000 Cor the property, and 
the plaintiff .company tendered “ such a sum as 
will exceed by £200 the amount to-day offered 
by the olher proposing purchaser.” 

Held — that the plaintiff’s tender did not 
answer the description of “the highest money 
tender.” 

Decision of North, J. (78 L. T. 8 ; 14 T. L, E. 
176) affirmed. 

South Hetton Coal Co, Ld v. Haswell, 
[Shottoh and Easinoton Coal and Coke 
Co., Ld., [1898] 1 Ch. 465 ; 67 L. J. Gh. 238 ; 
78 L. T. 366 ; 14 T. L. E 277; 46 W. E. 355 

-C. A. 

VI. MI80ELLANE0TJS. 

43. Delivery Order — NegoUahle Imtrument — 
Endorsee suing Vendor for Short Deliiery — 
Pledge — Eactors Act, 1889 (52 & 63 Yict. e, 45), 
8S. 1,' 2, 3, 9.] — A delivery order signed by the 
vendor of goods on board a ship and addressed to 
the master porter of the ship is not a negotiable 
instrument so as to give an endoisec the right to 
sue the vendor upon it for short deliveiy, the 
delivery order, upon the evidence, not being a 
representation by him to an endorsee that the 
goods are in the master porter’s hands to his 
order. 

GILBEETSON & CO. C. ANDEESONAND COLTMAN, 
[Ld., and Othees, (1902) 18 T. L E. 224 — 

WiUs, J. 

43. Goods to he Manufactured — Chattel to he 
made hy certain Date and deliiered f o.h^ — Readi- 


ness and willingness of Parties to deliier and 
accept.] — In a contract for the manufactuie of a 
chattel, the one party must be ready and willing 
to deliver and the other ready and willing to 
accept delivery. 

A steam launch was to be built by the plain- 
tiffs and delivered f o.b. at the port of London 
within four months from a certain date. The 
vessel on board which the launch was to be 
delivered at the port of London was to be found 
by the defendants. The plaintiffs were not 
ready in time, but the defendants did not give 
notice that they had a vessel ready to receive the 
launch on board. 

Held (affirming judgment of Bucknill, J.) — 
that neither party could bring an action against 
thte other for breach of contract, because neither 
party was ready and willing to do his part of the 
concurrent acta, 

Foeeestt & Son, Ld. v. Aeamayo, (1901) 83 
[L. T. 335 ; 9 Asp. M. G. 134— C. A 

44. Holding out — Manager of Business — Held 
out as having Authority to Contract — Scope of 
Authority — "’•All our Requirements’'] — H., being 
about to elect a factory for the purpose of cairy- 
ing on the business of manufacturing explosives 
under the name of the defendant company, 
appointed a manager to have sole charge of the 
bu'jiness. The manager’s office was used as the 
office of the company. The manager, without 
express authority from H., entered into a con- 
tract for the purchase by the company from the 
plaintiffs of “ all our requirements ” of nitric and 
sulphuric acids, estimated at 500 and 750 tons 
lespectively, during twelve months from the date 
of the contract. Subsequently the manager gave 
notice to the plaintiffs to deliver fifteen tons 
under the contract. The company never started 
. business, and the undertaking was abandoned by 
H. within the twelve months. The acceptance 
of the fifteen tons was refused. In an action by 
the plaintiffs against the company for breach of 
contract to pui chase 600 tons of nitric acid and 
75 tons of sulphuric acid : — •> 

Held — that the manager had been held out 
by H. as having authority to enter into and 
complete the contract, and that the contract was 
binding on H , but that by the contract the com- 
pany had only agreed to buy such acid as might 
be required, and that, none having been in fact 
required, theie had been no breach, except as 
to the fifteen tons for which H. was liable to 
pay. 

Seek v. Inteenational Explosives Co., 
[(1902) 7 Com. Cas. 20— Walton, J. 

46. Mihtah‘’ — Contract of Sale — “ Cost, Freight, 
Insurance ” — Delivery of Goods — Duty of Vendor 
— Bill of Lading for wrong PoH of Destination.] 
— Under a“c.fi.” contract of sale there is an 
absolute duty on the vendor to procure the ship- 
ment of the goods under such a bill of lading as 
will, subject to the exceptions contained therein, 
ensuie their delivery at the port of destination 
mentioned in the contract. 

A “ c.f 1 .” contiaet provided for the sale of goods 
by the defendants to the plaintiffs, shipment to 
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be from Calcutta to Tripoli. There are two 
ports called Tripoli, one m Africa and the other 
in Syria, The contract was intended to refer to 
the former. The defendants made arrangements 
with a shipping company for the cariiage of the 
goods to Tripoli in Africa, but the goods were 
shipped under a bill of lading drawn in such a 
form that it was on its face a bill of lading for 
Tripoli in Syria, and the goods were delivered at 
that port. The defendants were not guilty of 
negligence, and, without knowing that it was 
not a bill of lading for Tripoli m ALica, indorsed 
it to the plaintiffs. 

Held — that the plaintiffs had a right of action 
against the defendants under the contract of sale 
for non-delivery of the goods. 

Judgment of Mathew, J., afQrmed. 

Leckt & Co., Ld. ^. Ogilvy, Gillandees (k 
[Co , (1898) 3 Com. Cas.—C A. 

46 Offe)' l)\j Ad'iertkement ly Dealer to sell 
Goods of Manufacturer at less than Trade Price, 
such Goods not being at the time in Dealer's 
Possession — Damage alleged to be caused thereby 
to Manufacturer — Dijunotion — Sale of Goods Act, 
1893 (.5G<fe57Vict c, 71),s.5 ] — A dealer offered by 
advertisement to sell goo<ls of a manufacturer at 
less than trade price, such goods not being at the 
time in the dealer’s possession. 

In an action by the manufacturer claiming an 
injunction to restrain such advertisements, and 
damages : — 

Held (1) that, having regard to Allen v. Flood 
((1898) A C. 1), the motive in such cases could not 
be inquired into ; (2) that, having regard to 
sect, 6 of the Sale of Goods Act, 1893, the mere 
fact of the goods not being in stock was no 
ground of complaint , and that in the absence of 
Iraud the defendant was entitled to offer the 
goods at any price he thought fit ; (3) that the 
advertisement was not fraudulent nor the damage 
complained of the result of the misrepresentation 
contained therein. 

That, therefore, the action failed and must be 
dismissed. 

AJELLO V. ’WOESLBY, [1898] 1 Ch. 274 ; 67 L J. 

[Ch. 172 ; 77 L. T 783 ; 14 T. L. E. 168 ; 46 
W. E. 243— Stirling, J. 

47. Rescission of Contract — Declaration of 
Insolvency by one Party to the Contract — Right 
of other Party to Resoind.l—A mere declaration 
of insolvency by one party to a contract does not 
entitle the other party to put an end to the con- 
tract. It is otherwise if the declaration is made 
in such circumstances as to show that the insol- 
vent either cannot, or does not intend to, carry 
out the contract. In the latter case it is open 
to the solvent contractor to rescind the contract. 

Mess v. DUEPtrs, (1901) 6 Com. Gas. 155 — 

[Bigham, J 

48, Sale on Credit — Agreement to give Bills — 
Failure to do so — Rights of Parties.] — Where 
upon a sale of goods the vendor agrees to give 
credit and the purchaser agrees to give accept- 


ances for the price, the failure of the latter to 
give such acceptances does not entitle the former 
to treat the period of credit as at an end and to 
sue at once for the price. If, however, he can 
prove any damage, he may sue the purchaser for 
breach of his agreement, 

Anderson^. Carlisle Horse Clothing Co., Id. 
((1870) 21 L. T. 760) followed. 

Eabe V. Otto, (1904) 89 L. T. 662 ; 20 T. L. E. 

27 — Kennedy. J. 

49. Tender — About ” 4,000 Cases of Currants 
— Rules of London Dried Fruit Association — 
File per Cent. more\or less — Sile of Goods Act 
1893 (56 & 57 Vict c. 71), s. 80.] — The plaintiffs 
sold to the defendants, upon the terms of the 
conditions and rules of the London Dned Fruit 
Association, “about 4,000 ” cases of currants, to 
be shipped per steamer to London. By one of 
the rules of the association, “ about” hi reference 
to quantity of packages meant not more than 
five per cent, more or less. The question arose 
whether a tender of 4,202 cases was a good 
tender. 

Held — that the purchasers had waived any 
objection they might have taken to the tender. 

Decision of Kennedy, J. ((1901) 17 T, L. E. 
437) reversed. 

Feangopttlo & Co. v\ Lomas & Co , (1902) 18 
[T. L. E. 461— C. A. 

YII. NOTE OS MEMOEANDEM. 

50. Sale of Goods Act, 1893 (56 k, 57 Vict. 
c. 71), s. 4 — Applicability to Arbitration.] — On 
September 21st H. & Co. offered* verbally to C. & 
Co. 3,000 bales of jute, and on the same day C, & 
Co. accepted the offer verbally and agi'eed to 
buy. 

On September 22nd two documents purporting 
to be contracts, one for 1,000 bales and the other 
for 2,000 bales, -were sent by H & Co. to C. & Co. 
They bore the words “ Bought per account of 
0 & Co. of Messrs. S. Bros.,” and they were 
signed “ H. & Co per C. P.” C. & Co. objected 
to these contracts by reason of the words import- 
ing that S. Bros, were the sellers, and they 
returned them mutilated. C. & Co. then sent to 
H. & Co. other contracts, omitting all reference 
to S. Bros , which were returned with the 
words “ SeEers, Messrs, S. Bros.” on the attached 
receipts. C, & Co. refused to accept these 

Held — that there was no suflScient memoran- 
dum to satisfy sect. 4 of the Sale of Goods Act, 
1893. 

Held, further, that the statutes applied to an 
arbitration 

Decision of Bray, J. (95 L. T. 121) affirmed. 

Cox, M'Euen & Co. r. Hoaee, Mann & Co., 
[(1907) 96 L. T. 719—0. A. 

61. Kote-booli and Leather Cover — Seller’s 
Maine only on Coiev — Sale of Goods Act, 1893 
(56 & 57 Vict. c. 71), s. 4.] — A buyer of bops 
gave the sellers a paper memorandmn signed by 
him in a paper memorandum or note-book in 
which orders were generally put. This book was 
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►slipped into a leather cover, upon which the 
name of the sellers was stamped. 

Held — that there was a sufficient memoran- 
dum to satisfy the Sale of Goods Act, 1893, s 4. 

Jones Bros. r. Joyner, (1900) 82 L. T. 768 
- [ — Div. Ct. 

VIII. PART PAYMENT. 

62 . Mefalner of Sum Overpaul — 

Statute of Fraud'S (29 Car. 2, r. 3), 17 — Sale 
of Good'S Act, 1898 (56 and 57 Viet. c. 71), .■?. 4, 
.s?/5-.s‘. 1.] — Whei'e one of the terms of an oral con- 
tract for the sale of goods of a greater value than 
£10 was that the seller should retain in part 
payment a sum which the buyer had by some 
mistake previously overpaid him : — 

Held — that there had been no part payment 
sufficient to satisfy sect. 4, sub-sect. 1, of the Sale 
of Goods Act, 1893. 

Walhcr v. Nimey ((1847) 16 M & W. 302 ; 16 
L. J. Ex. 120 ; 11 Jur. 23) followed. 

Norton r Davison, [1899] 1 Q. B. 401 , 68 L. J. 

[Q. B 265 ; 47 W. E. 275 , 80 L T. 139 ; 15 
1. L. E. ICO— C A 

63 . Cheque .<sc)if hif Po'st and Beturned — Sale 
of Good ts Act, 1893 (.56 & 57 Viet, e, 71), is. 4, 
isuh-s. 1 ] — The plaiutifC vei bally agieed by 
telephone with the defendants to buy from them 
certain goods above the value of if 10, and to 
send them a cheque for £10 in pait payment 
The phiintifE sent a cheque for .CIO by post, and 
later on, in answer to a telephonic message from 
the defendants, he sent a second cheque for the 
balance by post. These two cheques were 
received by the same post, and the defendants 
at once returned them, alleging that there was 
no concluded contract. The plaintiff sued to 
recover damages for non-delivery of the goods. 

HeXjD that, as the cheques were not accepted 
by the defendants, there was no payment within 
the meaning of sect. 4, sub-sect. I, of the Sale of 
Goods Act, 1893, and the post office was not ihe 
defendants’ agent to accept payment on theii 
behalf ,so as to take the case out of the Act. 

Davis «. Phillips, Mills & Co , (1907) 24 
[T. L. E. 4 — Channell, J 

IX. PASSING OF PEOPEETY IN GOODS. 

64 .4.j)jjro2)riation — Contract to busld Shiji — 
JJanhrujitcy of Shijdnulderss — Matenals deisiyncd 
for Shiq), hut not yet Iiworjioratcd — Property of 
Trustee — Mercantile Law Amendment (^Scotland) 
Act., 1856 (19 k. 20 Ahct. c 60), is 1 — Sale of 
(foods Act, 1893 (56 k 57 Vict, c. 71), s.v. 16, 17, 
18.] — A firm of shipbuilders became bankrupt 
whilst building under contract a ship to be 
classed 100 A1 at Lloyds’, At the date of the 
bankruptcy there were lying at railway stations 
a quantity of plates consigned to their ordei, i 
already passed by Lloyds’ surveyor and marked 
by the makeis as intended for particular positions 
m this vessel. 

Thereupon the owners, for whom the vessel was ' 


being built, claimed these plates as against the 
trustee in bankruptcy, and they relied on a 
clause in the contract to the eftect that “ The 
vessel as she is constructed . . . and aU 
materials from time to time intended for 
hei . . . shall immediately, as the same pro- 
ceeds, become the property of the purchaseis 
. . . but the builders shall at all times have a 
lien thereon for their unpaid purchase money.” 

Held — that the contract was for the purchase 
of a complete ship, and that the owners had no 
claim to the plates. 

Seatli S)' Co v. J/iwir ( (1886) App. Gas 350; 
55 L. J. P. C 54 ; 54 L. T. 690 ; 5 Asp. M. 0. 68(i) 
followed. 

Decision of Ct, of Scss. ((1901) 4 F. 345) 
le versed. 

Eeid r. Macbeth and Gray, [1904] A, 0. 223 ; 

[73 L. J. P C 57 ; 90 L T. 422 ; 20 T L. E. 

316— H. L (E). 

66 Ascertained Article — Delcvcrahle State — 
Preach of Contract — Sale of Goods Act, 1893 
(56 & 57 Vict c. 71), 5.s\ 17, 18 (1), 49, 62(4) ]— 
An engineer sold to a customer a steam crane 
which, at the customer's request, he agreed to 
keep in his yaid until it should be required for 
erection upon a ve.ssel 1 1 was a stipulation of 
the contiact that the seller should make slight 
alterations upon the cianc It was proved that 
these alterations fell to be done in course of 
erection. The purchaser having, after six 
months, refused to take delivery — 

Held — that the pioperty had not passed, and 
that the seller’s remedy was a claim for damages. 

Broavn Bros. r. Carron Co , (1898) 6 S. L. T. 

[297— Ct. of Sess (0 H ). 

66. Cf.i Contract — One-half of Price to he 
Paid on Sliipnient — Unpaid Moiety to be Paid on 
Belli cry of the Goods.'] — An action was brought 
to recover the price of two cargoes shipped at 
Buenos Ajo-es for Beira, in South Africa, one on 
board the steamship '• Jeanara,” and the other 
on the steamship “ Hindoustan ” ; or, m the 
alternative, damages for the non-acceptance of 
those cargoes The contract iii each case was a 
cfi contiact — that wa.s to say, the price which 
the defendants contracted to pay was to include 
cost, freight, and insuiance. In each case one- 
half of the pi ice was, by the terms of the contract, 
to be paid, and was paid, by the defendants to 
the plamtiifs at Buenos Ayres through the 
London and Eiver Plate Bank upon completion 
of shipment and against bills of lading made out 
to the order of the defendants, which, wnth the 
policy of insurance relating to the shipment, 
w'ere by the terms of the contiact to he, and 
which in fact were, handed over by the plaintiffs 
to the hank, and by the bank to the defendants 
m London. In each case, as legards the unpaid 
moiety of the price, the contract was interpreted 
to be that it should be paid in Gape Town upon 
delivery of the shipments at Beira. 

Held — that in these cireurnslances the proper 
legal mfcience from the facts was that the pro- 
perty in each of the shipments w'as intended to 
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Passing of Property in Goods — Co)itimed. 

pass, and did pass, to the defendants upon the 
completion of the shipment ; that the payment 
of the unpaid balance of the price was dependent 
upon delivery at Beira, upon the readiness 
and the ability of the plaintiffs to do their part 
in delivery from shipboard at Beira. 

Dupont and Others v. British South Africa 
[C o , (1902) 18 T. L. R. 21— Kennedy, J. 

57. Consignment of 6oo(h to Corresgmndenh — 
Directions as to Disggosal of Goods — Course of 
Business — Acceptance of Bills of Eocchange 
drawn Against Shqyments — Letter of Advice — 
Tailing Advantage of Bills of Lading — Agipro- 
giriation — Claim, of Lien.l — ^W, P., R. & Co. 
were a mercantile firm carrying on business m 
Buenos Ayres. The defendants were correspon- 
dents of theirs in London. The plaintiffs were 
persons m London wdio had dealings with W. P., 
R. & Co. The defendants received instructions 
by telegraph from W. P., R. & Co to sell .500 
tons of linseed at a sp.ecified price. The defen- 
dants shortly afterwards entered into a contract 
for the sale of that amount of linseed to arrive 
accordingly. Two days afterwards a further 
telegram was received by the defendants with 
reference to 300 tons of linseed. The defendants 
sold that in the same way. In both cases the 
contracts entered into by the defendants were — 
as was their course of business — entered into 
with purchasers in their own names. W. P., R. 
& Co. began to fulfil the contracts, and they 
W'rote to the defendants that they had drawn 
upon them for £9,000 against shipments, and 
afterwards that they had drawn upon them against 
the linseed contracts, and handed the.defendants 
bills of lading and invoices for the li’naeed con- 
tracts. W . P , the head ot the firm of W. P., R. 
& Co , died suddenly, and the defendants became 
aware that there was some question as to the 
financial position of W. P., R k. Co., who were 
largely indebted to the defendants The bills of 
lading were indorsed in favour of the defendants, 
and the defendants took possession of those bills 
of lading and applied them in satisfying, so far 
as they would go, the contiacts of sale which 
they had enteied into. They declined to accept 
the bills for £9,000 which had been forwarded to 
them against a shipment of wheat. The plaintiffs 
sought to restrain the defendants from parting 
or dealing with the proceeds of the linseed 

Held that, according to the course of busi- 
ness between W. P , R. & Co. and the defendants, 
the defendants were entitled to take the linseed 
and to sell it, and to appropriate the proceeds of 
sale to the general account as between them 
and W. P , R. & Co. ; and that immediately 
W. P., R. k Co. sent to the defendants the bills 
of lading repiesenting the goods indorsed to 
their order, the property passed to the defen- 
dants, and that the defendants were entitled to 
take that property, and the proceeds of that 
property, and to deal with it according to the 
course of business as between them and W. P., 
R. & Co. , and the proceeds would go to the general 
credit of the account as between the parties. 

Konig i. Brandt, (1902) 9 Asp. M. 0. 199— 

[C. A, 


58. Goods “ about the Specif cation stated 
below'" — Property to pass on Shipment — Goods 
not to be rejected — Dispute to be referred to 
Arbitration.] — The plaintiffs sold to the defen- 
dants two parcels of sawn laths to be shipped at 
a foreign port for England, of ‘‘about the 
specification stated below.” The contract pro- 
vided that the property in the goods was to be 
deemed to have passed to the buyers when the 
goods were put on board, and if any dispute 
aiose under the stipulations of the contract the 
buyers were not to re3ect the goods, but the 
dispute was to be refeired to arbitration. A 
large part of the goods shipped were wholly 
chfferent from the specification, and the defen- 
dants refused to accept them. 

Held — that the property in ihe goods had 
not passed to the defendants on the shipment, 
the provision to that effect in the contract only 
applying to goods coming within the meaning 
of the contract ; and that the defendants were 
entitled to leject the goods, the clause as to non- 
rejection not operating so as to force the defen- 
dants to take goods which were neither within 
nor about the specification, nor commercially 
within its meaning. 

ViGERK Bros, r. Sanderson Bros., [1901] 

[1KB fi08 ; 70 L. J. K B. 383 ; 49 

W, E. 411 ; S4 L. T. 404 ; 17 T. L. R. 31G ; 0 
Com. Gas. 99— Bighani, J, 

59 . Goods sent on Approial — Failure to return 
before Time stated ] — ^If goods aie delivered to a 
buyer on approval, and if the buyer does not 
intimate his disapproval at or before the time 
stated, or if no time is stated a reasonable time, 
the property in the goods passes to him. 

A horse was offered for sale by means of an 
advertisement. The defendant intimated he 
wished to have him on trial, and a telegram 
taken in conjunction with what pieceded consti- 
tuted a contract on the part of the defendant to 
take the horse on approval for a week, and if he 
approved of him to buy. The horse was seat. 
The time for the trial had expired before the 
horse was returned by the defendant. 

Held — that the plaintiff was entitled to the 
price of the horse. 

Marsh r. Hughes-Hallett, (1900) IG 
[T. L. R. 376 — Bruce, J. 

60 . Lntention of Parties — Security — Sale of 
Goods Act, 1893 (66 & 67 Yict. c. 71), s. 61.]4- 
A., having advanced money to B., was anxious 
to get security, B. had furniture. It was 
explained to A. that he could not have a security 
over the furniture and leave possession with B. 
A. accordingly bought the furniture, and hired 
it to B. The L. 0. was of opinion that the 
transaction was genuinely intended to pass the 
property, and preferred A.’s claim to that of B.’s 
trustee in banfauptcy. 

Lawrence r. Lawrence’s Trustee, (1899) 
[6 S. L. T. 435— Ct. of Sess. (0. H.). 

61 . Sale or Beturn — Pledge of Goods — Pass'ing 
of PropeHy — Estoppel — Sale of Goods Act, 1893 
(56 & 67 Yict. c. VI), ss. 18, r. 4 ; 21 ; 25, 
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Passing of Property in. Goods — Continued. 

sith-s. 2.] — The plaintiff, who was a manufactur- 
ing jeweller, handed certain articles of jewellery 
to a person named H., upon the terms of the 
following note • — “ On approbation. On sale for 
cash only or return. From S W., Diamond 
Mounter and Manufacturing Jeweller. Goods 
had on approbation or on sale or return remain 
the property of S. W. until such goods are settled 
for or charged. The consignees are responsible 
for these goods until they are returned to my 
possession.” H. entrusted the articles to one L., 
who represented that he had a particular 
customer. L , who had no customer, pledged 
the goods with the defendants. In an action to 
recover the ai tides : — 

Held — that the articles were not delivered to 
H. on “ approval or on sale or return or other 
similar terms” within the meaning of sect. 18, 
r. 4, of the Sale of Goods Act, 1893 ; that the 
property in them did not pass when they were 
pledged by L., there being no intention on the 
part of the plaintiff or H. that the property 
should pass until the plaintiff received cash, or 
agreed to give credit to the purchaser ; that the 
plaintiff had done nothing to give rise to an 
estoppel, and that, thcrefoie, he was entitled to 
recover 

Decision of Bray, J. ([1905] 2 K. B. 172 ; 74 
L. J K. B. 815 ; 53 W. 11. 553 ; 92 L. T. 843 , 21 
T. L. E. 478 ; 10 Com. Cas. 213) affirmed. 
Weinbh r. Gill ; Wbinee n Smith, [1906] 

[2 K. B. 574 ; 75 L. J. K. B. 910 ; 95 L T 

438; 22 T. L. E. 099; 11 Com. Cas 210- 

0. A. 

X. PASSING OF TITLE TO GOODS. 

62 . Sale hy Pemm not the Owner — Goods 
oMauied hy Fraud — Vesting of Property. 1 — A 
person W'ho obtains goods under a contract of 
sale by false pietences can, iinlil the contract is 
disaffirmed, give a good title to the goods to a 
hondjide purchaser for value. 

XixG’s Norton Metal Co., Ld. r. Edridge, 

[Merrett & Co., Ld, (1898) 14 T. L. E. 

98— C. A. 

63. Sale hy Person not the Owner — Fraudulent 
Conicrsion of Goods — Two Innocent Parties — 
Fraud of Clerlt —Sale of Goods Act, 1893 (56 & 
57 Vict, 0 . 71), s. 21.] — The iilaintiffs were 
importers of timber, who carried on business 
at an office in the City, and they w'ere accus- 
tomed to store timber imported by them at the 
Surrey Commercial Docks, the timber being 
delivered by the dock company upon their orders 
as required to their customers. By a document 
they authorised the dock company to accept all 
transfer or delivery orders which should be 
signed ou their behalf by C., their confidential 
clerk ; and this document was sent to the dock 
company in a letter, which stated that the 
plaintiffs had made arrangements whereby in 
future C would sign delivery orders on behalf of 
andm addition to the other members of the firm. 
0., by means of oidars signed by him, obtained 
possession of a numiier of small lots of timber 


belonging to his employers at the doclcs, and sold 
them to the defendants. It was admitted that 
the defendants purchased the timber m good 
faith, believing that their vendor was entitled to 
sell it to them. The plaintiffs sued the defendants 
on the ground that they, for a period of four years 
over which the sales extended, had detained 
timber belonging to the plaintiffs. 

Held — that C. simply stole the plaintiffs’ 
goods and sold them to the defendants, and the 
defendants’ title w'as not improved by the cir- 
cumstance that the theft was the result of an 
ingenious fraud on the plaintiffs and on the 
defendants alike ; that the defendants were not 
in any way misled by any act of the plaintiffs on 
which they placed reliance ; that the plaintiffs 
were not, therefore, precluded from denying G.’s 
authority to sell ; aud that the plaintiffs were 
entitled to recover the value of the timber from 
the defendants. 

Decision of C. A. ([1901] 2 K. B. 697; 70 
L J. Q. B. 986 ; 49 W. E. 673 ; 85 L. T. 264 ; 
17 T. L. E. 689) reversed. 

Farquharson Bros. & Co. r. King & 

[Co , [1902] A. C. 325 ; 71 L. J. K B 667; 

51 W. E. 94 ; 86 L. T. 810 , 18 T. L. E. (iO.")— 

H. L (E.). 

64 Sale or It eturn— Goods Pawned hy Retail 
Dealer — Title of Paionhroher — Sale of Goods Act, 
1893 (56 & 67 Vict. c. 71), .s>. 18 (4).]— E., a 
wholesale jeweller, in accordance with his usual 
practice sent a necklace to A , a retail dealer, 
together with an “appropriation note” stating 
that the goods were to remain E ‘s propoity 
until he invoiced them to A. Goods so sent to 
A were always marked w’lth the wholesale price, 
aud ho was at libeityto sell and deliver them, 
making what profit he could 

He at once pawned the necklace in question. 

Held, that, as E. had put A. into a position 
to give a good title to a purchaser, A. could 
validly pledge the necklace to the pawnbroker. 

Brtce V. Ehrmann, (1905) 7 F. 5— Ct. of Sess. 

XI. SALE OF BUSINESS. 

Aiid see Partnership— Trade. 

66 . Benefit of Pending Contraots — Buvden of 
such Conti acts — Indemnity.'] — An agreement for 
the purchase and sale of a newspaper business 
contained a term or condition that the vendois 
should sell and the purchasers should purchase 
“ the full benefit of all pending contracts and 
engagements, and of all other property to which 
the vendors are or may be entitled in connection 
with the said journal.” 

Held — that the purchaseis took the burden 
of pending contracts, and did not merely acquire 
an option to take the benefit of such contracts ; 
and that without au express indemnity there 
was an implied indemnity. 

BowATER & Sons v Mirror of Life Co , 

[Ld. ; Topical Times Co , Ld. (Third 
■Parties), (1902) 50 W. E. 381 — Kennedy, J, 
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Sale of Easiness — Continued. 

66. Bumiess Boohs and Documents included in 
Absence of jExjoress Stljmlatwn .'] — In the absence 
of some express restriction or limitation on a 
sale of a business of tailors and clothiers the 
business books and documents are included in 
the sale. 

Mobbison v. Mobeison, (1900) 2 F, 382~Ct of 

fSess. 

67 . Vendor — Canvassing former Customers ] 
— A person who has sold the goodwull of a busi- 
ness is not entitled thereafter to canvass former 
customers in the interests of a similar business. 

Dumbabton Steamboat Co , (1899) 36 S L. E. 

[771 ; 7 S. L. T. 106— Ot. of Sess. 

68 Vendor soliciting old Customers — Such Cus- 
tomers dealing loith Vendors before the Solicita- 
tion '] — As laid down in Ti-ego y, Hunt {[1896] 
A C. 7 ; 65 L J Ch 1 , 44 W. R. 226 ; 73 L. T. 
514), the vendor of a business may not solicit 
customers of the old business ; and this rule is I 
not to be restricted so as to allow him to solicit 
such customers, even if of their own accord they 
deal with him before such solicitation. 

Cube Bbos., Ld. r. Webstee, [1904] 1 Ch. 

[686 ; 73 L. J. Oh 540 ; 52 W. R. 413 ; 90 
L. T. 479— Harwell, J 

XII. SALE BY SAMPEE. 

69 . Grain Contract — Goods not in accordance 
iinth Sample — Custom of Trade — Sale of Goods 
Act, 1893 (56 & 67 Yiot. c. 71), ss. 16, 66.]— A 
contract for the sale of foreign barley provided 
that it should at time of shipment be “ about as 
per sample,” and that any dispute arising out of 
the contract should be decided by arbitration in 
London. The buyem having refused to accept 
delivery on the ground that the bulk did not 
correspond with the sample, the dispute was 
referred to arbitration. The arbitrator found 
that, by a custom and usage of the London corn 
trade applicable to the sale of barley and other 
grains in contracts in the form employed in this 
case, a buyer was not entitled to reject for 
difference or variation in quality unless the same 
was excessive or unreasonable, and was so found 
by arbitration under the contract. He further 
found that the barley, although somewhat inferior 
to the sample in quality, and in this respect not 
” about as per sample ” so as to entitle the sellers 
to insist on payment of the full contract price 
without any allowance, was commerciaUy within 
the contract, and the inferiority was not excessive 
or unreasonable, nor was it so great as to amount 
to a difference of description. 

Held — that the custom was a reasonable one, 
and therefore good in law, and that it was not 
inconsistent with the contract. 

■Walkebs, Winseb and Hamm v. Shaw, 

[Son & Co., [1904] 1 K. B. 162 ; 73 L. J. 

K. B. 326 ; 90 L. T. 464 ; 63 W R. 79 ; 20 
T. L. R. 274 ; 9 Com. Gas. 174— Ohannell, J. 


70 . Bight to Reject — Cash on Delivery — Sale 
of Goods Act, 1893 (36 & 37 Yict. c 71), s. 15, 
sub-s. 2 (b).] — Upon a sale of goods by sample, 
“ payment to be made in cash in London on the 
arrival of the” goods ‘‘against shipping or rail- 
way documents,” the buyer is not entitled to 
insist on the provisions of sect 1 5, sub-sect. 2 (b), of 
the Sale of Goods Act, 1893, and to have an 
opportunity of comparing the bulk with the 
sample before paying the price. The right to 
reject, if the goods do not correspond with the 
sample, is not impaired by the payment being 
made. 

PoLENGHi Bbos. r. Deied Milk Co., Ld., 

[(1905) 53 W. R 318 ; 92 L. T. 64 ; 21 T L. R. 

118 ; 10 Com. Cas. 42— Kennedy, J. 

XIIL STOPPAGE IN TRANSITU. 

71 . Agent to take Delirery — Sale of Goods Act, 
1893 (56 & 57 Yict. c. 71), s. 43.] — The plamtilf 
sold to the defendants, who carried on busmess 
at Hambm-g, ten tons of waggon brass eai York 
stores, to be forwarded to the Co-operative Whole- 
sale Society at Goole. The defendants at the 
same time wrote to the Co-operative Society, who 
w'ere shipping agents, informing them that they 
would receive the brass, and directing them to 
forward it by steamer to Hambm-g. The plain- 
tiff, who knew that the goods w'ere going to be 
forwarded by steamer, but had received no in- 
sti'uctions where they were to be sent after 
arrival at Goole, forwarded them to the Co- 
operative Society at Goole, who received them 
and sent them on to Hamburg. When the brass 
arrived at Hambmg the plaintiff, who had not 
been paid, telegraphed to the Co-operative 
Society’s branch there not to deliver it. 

Held, that, as the plaintiff had only received 
instructions to send the goods to the Co-opera- 
tive Society at Goole, the goods were received 
there by the society as agents in that behalf for 
the defendants, and fi-esh instructions to the 
society as to the further destination of the goods 
were necessaiy ; that therefore the transit was at 
an end at Goole, and the notice to stop was too 
late. 

JOBSON V. Eppenheim & Go., (1906) 21 T. L. R. 

[468 — ChanneU, J. 

72 . Duration of Transit — Sale of Goods Act, 
1893 (66 & 57 Yict. c. 71), ss. 44, 45.]— The 
defendants, who were timber merchants in New 
Brunswick, sold timber to S. & Co. of Glasgow 
on c.i f. terms. The timber was shipped by the 
sellers at M. in New Brunswick, and it was by 
the bill of lading deliverable to their order or 
assigns at Glasgow. 

The sale contract bore, “ the goods are deliver- 
able in the usual and customary manner at M. 
with an reasonable despatch according to the 
season of the year and agi-eeably to the custom 
of the port.” 

Held— that the transit was not complete at 
M., and that the defendants might stop the goods 
on arrival at Glasgow, S. & Co. having become 
insolvent, 

Reid v. Snowball Co,, Ld., (1905) 7 F. 35— 

[Ct. of Sess. 
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XIV. WARRANTY. 

And see Food and Deugs. 

73. AHide Re<iiamlJor Particulan Pui^iose — 
Sale of Specific Anticle — Warrant ij of Fitnens — 
Sale of Goods A(t, 1893 (56 & 57 Viet. c. 71), 
.s. 14, sufi-s. 1 ] — The plamtiff, who was a draper, 
went to the shop of the defendant, who was a 
retail chemist, and asked for an indiarubber hot- 
water bottle, for the nse of his wife, who was 
suffering from cramp. The defendant produced 
a bottle, and, upon the plaintiff asking him 
whether it would stand boiling water, he said 
that it woidd not, but that it w'ould stand hot 
water. The plaintiff purchased the bottle, and 
a few days afterwards the bottle burst while in 
use, and scalded the plaintiff’s wife. In an action 
to recover damages for breach of warranty, the 
]ury found that the bottle when sold was not fit 
for use as a hot-water bottle, and that this was 
the cause of its bursting The judge, who had 
liower to draw inferences of fact, held that the 
bottle was sold for use as a hot-water bottle, and 
that the plaintiff in buying it relied on the defen- 
dant’s skill and judgment, and that therefore 
there was an nuiibed warianly of fitiiess. 

Held — that the judge was light in holding 
that there was an implied wanauty of fitness for 
the paitieular juiriiose for which the bottle was 
required, within the meaning of sect. 14, sub- 
sect. 1, of the Sale of (Joods Act, 189.3 

Decision of Walton, J. (19 T. L. 11. 278) 
afflrmetl,. 

PuiRST AND Wife r. La.st, [1903] 2 K. B. 148 . 

[72 L. J. K. B. 657 ; 51 \V. B 678 , 89 L T. 

33 ; 19 T L it 527 ~0. A 

74 . Beer from a Particular B reiver i/ — Sale hij 
JDesoription — Wari-unti/ of Jlcrehantahle Quality 
— Sale of Goods Act, 1893 (56 & 57 Vict. o. 71), 
s. 14 ] — The plaintiff was made ill by arsenic 
contained in beer which he bought at a tied 
public-house kept by the defend ant. The defen- 
dant only .sold beer brewed at one jiaiticular 
brewery, and the plaintiff was an habitual cins- 
tomer of the house. The juiy found that the 
plaintiff (1) did not buy the beer in reliance on 
the defendant’s skill or judgment, but that (2) he 
intended to get, and asked for, the particular kind 
of beer. 

Held— that he was entitled to recover ; for 
the second finding of the jury implied a sale by 
desciiption within sect. 14 (2) of the Sale of 
Goods Act, 1893, and therefore there was a 
w^an-anty of meicliantable quality, whilst the 
defect, was not one that examination would 
reveal. 

Decision of Wills, J , afflrnicd. 

Ween r Holt, [1903] I K. B. 610; 72 L. J. 

nC. B. 340; 51 W. E 435 ; 67 L J. P 191 ; 

" 88 L. T. 282 ; 19 T. L. E. 292— C. A. 

75 . Fitnest md Quality of Materials ami 
Worhinanskip — Sale of Specified Article Irij its 
Trade Name — Negligenee — Ei idenoe — Omnia 
preesumuntur contra spoliatorem . — Sale of Goods 
Aot, 1893 (56 & 67 Vict. r. 71), s 14.]— The 
plaintiff purchased an 1896 Royal Rover bicycle 


from G , an agent of defendants in Belfast The 
inaGlime was described m the company’s cata- 
logue (which the plaintiff read before purchasing), 
and was m accordance with the description in it 
The catalogue contained an cxpre,ss guarantee 
excluding the guarantee implied by statute or 
otherwise as to quality or fitness, and guarantee- 
ing that all precautions usual and reasonable 
had been taken to secure excellence of material 
and workmanship, and undertaking to make 
good at any time within a year any defects in 
these respects. The plaintiff used the machine 
constantly for over seven months in Belfast, 
when he took it to pieces and packed it up. The 
plaintiff then went to England, and after four 
months he had the bicycle sent over to him 
at Leeds, where he rode it constantly for two 
months, when, while riding it at a good pace 
along a good road for cycling, the steering-post 
of the machine broke just below the crown plate, 
the front wheel became detached, and the plain- 
tiff was thrown and injured. After the accident 
the plaintiff had the machine examined by three 
persons, who all stated that the break was a 
clean one— not the result of a flaw, or defective 
materials or woikmanship. The plaintiff scut, 
the broken machine to the dcfcndaiiLs ’‘for 
inspection,” when the defendants replaced the 
broken paits, and thiew them away. 

In an action for breach of contract m the sale 
of the bicycle, the jilaintiff obtained a verdict for 
bl20 On motion by the defendants to set aside 
the verdict and to enter judgment for them, the 
Queen’s Bench Division (Balles, O.B , dissenting) 
gave judgment for the defendants, [li)01] 2 Ir R. 
189). On appeal • — 

Held (affirming the decision of the Q. B. D ) 
— (1) that the mere happening of the accident, 
and the fracture and n.ppearanee of the tube, 
were not evidence of the bieach of the catalogue 
guaiautee , and (2) (agreeing with the majority 
of the (jucen’s Bench) that as three of the plain- 
tiff’s witnesses had seen the biokeu pieces of the 
machine, the loss aud noii-production of these 
broken jiieces did not make the defendants 
sgadiatores, or shift upon them the biu’den of 
proof 

Williamson v. Rovbe Cycle Co., [1901] 2 
[Ir E 615—0 A 

76 . Fitness for Purpose for loliieh Reguired — 
Snpplij of Lime.done .'] — The plaintiffs, who weie 
the owners of limestone quarries, had for some 
years before December, 1881, supplied limestone 
to the defendants, who owned iron smelting 
works, from a certain quarry. This ijuarry was 
known to be a second-giade quarry m which were 
beds of limestone of varying quality. In Decem- 
bei, 1881, the defendants agreed to obtain from 
the said quarry and fiom no other place, so long 
as the plaintiffs should supply the same, all the 
limestone they should fiom time to time require 
for the smelting and other purposes of their 
works, and the plaintiffs agreed to supply from 
the said quarry all the limestone .so required by 
the defendants. 

Held — that the plaintiffs were bound to 
supply limestone reasonably fit for use in the 
defendants’ worlds, which were known to be iron 
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Warranty— 

smelting works, and that in determining what 
was reasonable fitness the fact that the lime- 
stone was to come from a particular quarry, 
which was known to be a second grade (piaiiy, 
and fiom which the defendants had for some 
years befoie the date of the contract taken 
limestone, must be taken into consideration 

Strongithaum I’l The North Lonsdale Iron 

[AND Steel Oo., Ld., (1905) 21 T. L E 357 

—0 A. 

77. Goods Dangerous to the Knowledge of 
Vemlor—Iniplied Warranty — Sale of Goods Art, 
1893 (6(5 & 57 Vict. c 71), s. 14 — Duty of Vendor 
apart Jroin Warranty ] — Wheie goods likely to 
be dangerous to a purchaser are sold to a person 
ignorant of their nature, the seller, if he knows 
the character of the goods, owes a duty to the 
purchaser to warn him thereof. 

The plaintiff suffered injury to her eyes in 
opening a tin of disinfecting powder bought 
from the defendants ; no warning was given to 
her as to the necessity for care in opening the 
tin, although the manager was aware of the 
danger, and had ordered warning to be given to 
all purchasers. 

Held — that the defendants were liable in 
accordance with the rule stated above. 

Senihle, also, that there was an implied war- 
ranty under sect. 14 of the Sale of Goods Act, 
1893 , and that such warranty would not be 
excluded by a regulation that only a manager 
could give a warranty binding on the company 

Decision of Wills, J. (unreported) upheld. 

Clarke and Wife v. Army and Navy Co- 

[OPERATIVE Society, Ld., [1903] 1 K. B. 

156 , 72 L. J, K. B. 163 , 88 L. T. 1 ; 19 
T. L, E. 80—0. A. 

78. Belianoe on Seller's Skill or Judgment — 
Ferer Germs in Milk — Defect not practically 
discoverable — Sale of Goods Act, 1893 (56 & 57 
Vict. e. 71), s, 14, sub-s 1,] — The defendants, who 
were a dairy company, supplied milk to the 
plaintiff for consumption by himself and his 
family. When the plaintiff first became a cus- 
tomer of the defendants, they supplied him with 
a pass-book in which they stated the precautions 
taken by them — such as medical inspection of 
the farms from which the supply of milk was 
derived, milk analysis, and examination of the 
cows by veterinary surgeons — to ensure that 
only pure milk, free from all germs of disease and 
adulteration, was supplied. The plaintiff’s wife 
contracted typhoid fever, and died in conse- 
quence of drinking some milk supplied by the 
defendants. In an action to recover the ex- 
penses caused to him thereby : — 

Held — that the plaintiff had made known to 
the defendants the particular purpose for which 
the milk was required — namely, for consump- 
tion as a food — so as to show that he relied 
upon their skill or judgment, the defendants 
having held themselves out to the plaintiff as 
possessing special skill and judgment in the 
supply of pure milk, and there was therefore an 


implied waiTanty, under sect 11, sub-sect. 1, of 
the Sale of GuoiL Act, 1893. that the milk was 
fit for that [luipo^e ; that theie was this implied 
wairanty, even if it %vas mijiossible, owing to 
the necessity of deluering the milkfiesli twice a 
day to each customer, to find out in tune that 
anj' particuliu consignment of milk contained 
the germs of typhoid fever , and that therefore 
the defendants weie liable. 

Frost r. Ay'lesbury Dairy Co,, Ld., [1905] 1 

[K. B. COS ; 74 L. J. K. B 386 ; 31 T. L. E. 

300 , 63 W. E. 354 ; 92 L. T. 527— C. A. 

79. Sale of Foods for a ^'•particular Purpose ’ 
— Delianer on Seller's Skill and Judgment — 
Implied Warranty — Deasonaldg ft for use — 
Latent Defect — Sale of Goods Art, 1893 (5(5 & 57 
Vict. c D), . 1 . 14, sub-s. 1.] — The warranty 
implied by sub-sect 1 of sect. 1-1 of the Sale of 
Goods Act, 1893, on a .sale of goods is not confined 
to manufactured goods 

Where the jimpose indicated foi which the 
goods are leqinred, viz., for consumption as 
human food, is made known to the seller so as 
to .show that the buyei relies on the seEer’s skill 
and judgment, it is a jiarticiilar purpose” 
within the meaning of the sub-secliou. 

Wallis r Ehssell, [19(12] 2 Ir. R. 585— 

[C. A. 

80. Verbal Warranty — Collateral to Written 
Contract of Sale — Parol Eiidenee.) — A warranty 
in a sale is not one of the essential elements of a 
contract of sale, for a sale is none the less com- 
plete and perfect m the absence of a wairanty. 
But it is a collateral undertaking, forming part 
of the contract, by the agieement of the parties 
expressed or implied. A wananty in consideia- 
tion of which a purchasei enters into a contract 
of sale IS part of the contract, and although it 
involves a stipulation collateral to the contract, 
yet it is not an independent or collateral 
contract. 

Oial evidence may be given of a collateral 
verbal warranty forming part of the considera- 
tion of a contract of sale and not contained m 
the written conti'act of sale, but oral evidence 
may not be given to extend the scope of a 
warranty contained in a written contract. 

Kain V. Old ((1824) 2 B. & 0. 627) not 
followed. 

Edward Lloyd, Ld.t Sturgeon Falls Pulp 
[Co., Ld., 85 L. T. 162— Div, Ot. 


SALE OF LAND. 

aoL. 

1 Abstract op Title . . . 355 

II. Building Estate . . . .356 

III. Conditions and Particulars op 

Sale 363 

IV. Contract . . . . .375 

Y. Conveyance 389 

VI. Leaseholds 392 


B,D. — VOL. III. 


12 



355 


SALE OE LAND. 


356 


OOL 

VII. Miscellaneous .... 394 

VIII. Paecels 396 

IX. Paeties 398 

X. PeAOTICB 899 

XI. Kbstrictive Covenants . . 403 

XII. Title 408 

XIII. Title Deeds .... 416 


And nee Aq-ency, 1 , compulsoey Pur- 
chase , Executors, 131-133 ; Lien 
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Wills, 242, 334-.344. 

I. ABSTRACT OF TITLE. 

1 . BelUery of — Vendon refusing to deliver 
thnmgh m minder standing the Contruef — Wilful 
Neglect or Default without Moral Dedinguenoij — 
Interest o% Buliinee of Purchase-money i ] — 
purchaser has, as a general rule, a right to in- 
vestigate the title to the property he has pur- 
chased. In the absence of any special stipulation 
to the contrary, he only buys subject to the pro- 
duction of a good title, and has a right to require 
the vendor to shown good title Thatright may be 
modified by agreeuient or stipulation Owing to 
a mistake on the vendors' pait, they declined to 
deliver to him an abstract of title until the com- 
pletion of his purchase, on the giound that by 
the statement in writing in his contract, that he 
desired to take a free conveyance, he had waived 
his right to investigate the title. 

Held — that the pui chaser had not waived 
that right , that the title was not shown to the 
purchaser because the vendors did not so under- 
stand the contract, but they ought so to have 
understood it, and it was their duty to deliver 
an abstract of title to the purchaser. 

Held, also, that the non-delivery of the 
abstract was wiltul neglect or default of the 
vendors, as it is now settled that moral delin- 
quency , intentional delay, wilful obstruction on 
tlie part of a vendor, may all be absent, and yet 
there may be wilful default on his part dis- 
entitling him to interest on the balance of the 
purchase-money. 

In re Hetliiig and MeHoiis Contract ([1893] 
3 Oh. 269 , 62 L, J. Ch. 783 , 42 W. R. 19 , 69 
L. T. 266 — C. A.) applied. 

In re Pelly and Jacob’s Conteact, (1899) 
[80 L. T. 45— North, J. 

2 . Leases — Defectiie Title — Legal Mlaie Out- 
standing in the drown. — Requisitions out of Dm e 
— Requisitions not to Root of Title, hut to subse- 
quent Devolution — Absence of Sj/ecial Condition 
— Costsi] — Property stated to he held on leases 
was contracted to he sold subject to a condition 
requiring the purchaser to deliver requisitions 
and objections on or to the title within fourteen 
days after actual delivery of the abstract, and in 
this respect time was to be deemed of the essence 
of the contract. The abstract showed that the 
vendors had only an equitable title, and that the 
legal estate was outstanding owing to the non- 
esecution by a company (which had since been 


dissolved), through whom the vendors made 
title, of any actual assignment of the leases. 
Upon the purchaser raising an objection upon 
this point out of the time prescribed by the 
condition : — 

Held — that the abstract was the most perfect 
the vendors could furnish at the time of its 
delivery ; that it was not imperfect or insufficient 
because it showed a defective title or even no 
title at all ; that the requisitions that were made 
with reference to the legal estate in the two 
leases were not as to the root of title, but as to 
the subsequent devolution, and could not be 
insisted on, not having been made wuthin the 
limited time ; that the purchaser would obtain 
possession of the jiroperty, would get a perfectly 
good equitable title and could not be disturbed, 
and he would, no doubt, obtain the legal estate 
from the Crown ; and that an order must be 
made on the vendors’ summons without costs 
because the vendors ought to have provided for 
the particular circumstances of the case by a 
special condition. 

Peyce-Jonbs V. Williams, [1902] 2 Cb. 517 ; 

[71 L. J. Ch. 762 ; 50 W. R. 586 ; 87 L. T. 260 

— Joyce, J. 

3 . Leaseholds — Assignment of Lcaie recited 
but nut abstracted in chief — Com eyancing and 
Law of Property Aot, 1881 (44 & 46 Viet 
c, 41), .9. 3, svb-s. 6 ] — A vendor contracted 
to sell two leasehold houses held under separate 
leases. An assignment of one of the leases to an 
intermediate assignee was not abstracted in chief 
in the abstract of title, though it was recited in 
the abstract of a subsequent assignment m the 
same abstract of title. 

Held — that the assignment must be ab- 
stracted in chief and verified at the vendor’s 
expense. 

In re, Johnson and Tiistin ((1885) 30 Ch. D 42 ; 
54 L. J Ch. 889 , 33 W. K. 737 ; 53 L. T. 281— 
C. A.) followed. 

In re Ebsioorth and Tidy's Contract ((1889) 
42 Ch. D. 23 ; 68 L. J Ch. 665 ; 37 W R. 657 , 
60 L. T. 841 — C. A.) considered. 

In EE Stamfoed, Spaldinu and Boston 

[Banking Co. and Knight’s Contract, 

[1900] 1 Ch. 287 ; 69 L. J. Ch. 126 ; 48 W R. 

244 , 81 L T. 708— North, J. 

II. BUILDING ESTATE. 

4 Conditions — Mutual Gable — Party Wall — 
Right to Half Cost of Erection ] — It is now well 
established by the law of Scotland that where 
the owner of seveial jilots of land laid out for 
building purposes builds the gable wall of his 
house with the consent of the owner of the 
adjoining plot, one half on his own land and 
the other half on the adjoining land, when 
the owner of that adjoining plot afterwards 
makes use of that gable by building upon it, 
he becomes bound to pay the owner of the 
original building one half of the cost of that 
gable wall. This right also attaches not only 
m the case of the person who originally built 
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the wall, but one which passes on a disposition 
of the house to the person ultimately owning it, 
at the time when the adjoining owner builds 
and makes use of that party wall. The same 
rule, moreover, applies in the case of a house 
built with the gable one half upon the adjoining 
projected plot, if at the time when it w^as built 
the same person owned both the plot on which 
the house was built and the adjoining plot ; and 
in such a case the owner for the time being of the 
house with the gable is entitled to recover one 
hilf of the cost of the gable wall fi-om the person 
who builds upon that gable m connection with 
his house upon the adjoining plot. 

Qucere, how far this right to claim one half 
of the cost of the mutual gable may be excluded 
by a contract made between the owner of the 
two plots and the original disposec of the plot 
on which the house is standing at the time when j 
that disposition took place. j 

Baird v . Bell, [1898] A. G. 420— H. L 

[(Sc) 

6. CondUiO/iti of Sale — Payfu Wall — Adjoining 
Owners — Intjilied Contract for Suh-pnrchaser to 
gjayfor use of Party Wall ] — A building estate 
was being developed and vaiious purchasers 
entered into contracts as they bought dijfferent 
plots of land from the common vendor. All of 
the contracts included certain conditions P. 
bought one plot, and mortgaged it to a building 
society, who sold it to the plaintiJi, the adjoining 
plot also falling into the hands of the building 
society, who sold it to the defendants A house 
was built on the first plot with a party wall, half 
of which extended over the plot of land ulti- 
mately sold to the defendants. One of the 
conditions was that “where another purchaser 
shall have buiit or made . . . any division wmll 
. . . adjoining the site now being purchased, 
the present purchaser shall pay to the former 
purchaser one half the cost of the wall ... so 
Wit or made.” 

Held — that when the defendants had built 
up against and used the party wall which was 
already erected there arose an implied contract 
to pay for that convenience according to the 
terms of the condition. 

Irving r. Turnbull, [1900] 2 Q. B. 129 ; 69 
[L. J. Q. B. 698— Div. Ct. 

6. Land Sold in Plots for Private Pendences 
— Pestrietive Covenant hy Purchaser of each 
Plot — Erection of Private Pwelliny-houses — 
Houses proposed to he used as Almshouses for 
Aged Poor — Ingunction ] — The plaintiff pui- 
chased some plots of a building estate, which was 
put up for sale, and was described in the par- 
ticular as “consisting of 133 large choice plots 
for the erection of private residences ” and also 
as “residential plots"; there was a condition 
that “no building of any kind other than a 
detached or semi-detached house, with appro- 
priate offices and outbuildings to be appurtenant 
thereto or occupied therewith, shall be erected 
on any plot.” The defendants had three days 
before the sale to the plaintiff purchased two 


[ of these plots upon the same conditiciis, and 
covenanted in their conveyance to the same 
effect 

The defendants afterwaids jmt up a board 
with a notice that they intended to build on 
their plots a home for poor people, and asked for 
subscriptions 

The plaintiff thereupon commenced an action 
in which he sought to restrain the defendants 
from erecting houses to be occupied otherwise 
than as private residences. 

Held (affirming Byrne, J )— that the condi- 
tions drew' a distinction between “ residential 
plots ” and “ shop plots,” but not betw'een “ resi- 
dential plots” and “private residential plots " ; 
and that the defendants were not acting in 
breach of the conditions. 

Wright r. Berry, (1903) 19 T. L. R. 2.69—0. A. 

7. Mutual Coienants — Wa i ver — High icay — 
Cul-de-sac — Dedication to the Pul)lie.']—-A. cor- 
poration, having acquired laud to widen a stieet, 
Sold surplus land by auction, under conditions 
requiring the purchaseis to observe the bye-law's 
as to building. The corpoiation reserved the 

I right to wmive or alter any stipulations as to any 
land not sold at the sale, or, w'lth the consent of 
the purchaser, as to any land so sold. The cor- 
poration consented to alter the plans of a 
purchaser so that the air space required by the 
bye-laws was provided out of a square, and not 
out of land sold at the sale The square was a 
cul-de-sac, but not separated by any bar from 
the highway. It had never been paved or re- 
paired by the local authority, but the soil of it 
had been acquired by the corporation 

Held — that there w'as, under the circum- 
stances, no budding scheme which the coiporation 
was not at liberty to alter, and that, although a 
cul-de-sac may be a highw'ay, no dedication of 
the square to the public had been proved, and 
that the purchaser was not building upon a 
highivay. 

Attorney-General and London Property 
[Investment Trust, Ld. i. Richmond 

Corporation and Gosling & Sons, (1904) 

68 J. P. 73 ; 89 L. T. 700 ; 20 T. L. R. 131 ; 

2 L. G. R 628— Eady, J. 

8. Power to vary Scheme — Plan annexed to 
Conveyance — Vacant Sjiace marlied on Plan — ■ 
Space used as Itoad — Suhsegvent Building on 
Road.'] — The plaintiff’s predecessor m title pur- 
chased from a land society certain plots of land, 
the plots being part of an estate which was laid 
out under a building scheme. Upon the plan 
annexed to the conveyance some adjoining plots 
were shown, as a vacant space, and this space 
was occasionaRy used as a road, the road being a 
cul-de-sac. The conveyance was made subject 
to the condition that the society reserved the 
power of allowing a variation in the plans and 
conditions. The society subsequently conveyed 
the plots occupied by tue roadway to the de- 
fendant, who built houses upon them. The 
plaintiff brought an action to restrain the 
defendant from building on the roadway in 
contravention of the building scheme. 

Held — ^that the plan alone, even if it showed 
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a road, wns not sullicient ^inund fcH' holding 
that the vendois could not alter what appeared 
thereon, and therefore there was no representa- 
tion that the ground ehouhl remain vacant : 
that the vendors had expressly icserved to them- 
selves the power to allow a variation m the plans 
and conditions ; that the plan merely showed a 
vacant space, and, the road being a oid-de-sac, 
mere user was not sufficient to constitute a 
dedication to the public ; and that therefore the 
plaintiff was not entitled to succeed. 

Decision of Kekewich, J ([li)0(5] 1 Ch. 253 ; 
7.5 L. .1. Oh. 154 , .54 W. E. 294 ; 94 L. T. 333 ; 
22 T. L. E 89) affirmed. 

Whitehouse r Hugh, [1906] 2 Ch 283 ; 75 

[L. J. Ch. (577 , 95 L. T. 176 ; 22 T. L. R. 679 

— G. A. 

9. Mcstriotiom as to Bmlding o)i oeotain Plots 
• — Iiifi'inojement bij User after Bmddinq oom- 
pleted.'] — It was stipulated by a vendor that no 
hotel, tavern, public-house, beer-house, shop or 
other building for the sale of wines, spirits, ale 
or stout, or any spirituous, malt, or excisable 
liquor of any kind, should be built upon any lot 
offered for sale, except on the lots marked 
“tavern lots.” The defendants, when they 
showed their plans, called their building a res- 
taurant. They built a restaurant which at first 
was conducted without and afterwards with the 
sale of excisable liquors. The vendor and a 
purchaser of a “tavern lot” moved for an 
interlocutory injunction. 

Held — that the stipulation meant that no 
building on the lots should be used for the for- 
bidden purposes, and not merely that no building 
should be built for those purposes ; that it was 
impo'-'Lble 10 tell, a>, Lo iniiuy of rhe iliings 
mentioned, whether or noi a llOu.^e. when it is in 
course ot bud ling is mended loran lioiel,ia\ein 
jii.blic-hoii'-c, Ac Hie User of rln Imii.sc has lo 
be looked at bcfoii. declaimg tliai ilic co\ cnaiiT, 
has been irifiinged , ihc pliiiiitilYs weic ilieiefoic 
en ruled to the mjimcLion claimed 
"WltllB t. P vGol'JI 15j{0.s , (1899) 79 T,. T (583 

[-C.A 


be exacted. An application was iiiade by the 
company, by originating a summons under sect 84 
of the Land Tiansfer Act, 1876, for the modifica- 
tion by the Court of certain restrictions registered 
in the Land Kegistry The consents to the altera- 
tions had been obtained of the person who had 
contracted to purchase from the defendants the 
remaining portion of the estate, a previous pur- 
chaser fiom the defendants of other land in the 
neighbourhood, the sole incumbrancers on the 
company's estate, and purchasers from the com- 
pany of various portions of the estate The 
only other purchaseis from the company were 
the puichasers of three outlying plots, whose con- 
sent had not been applied for, but it was not 
expected that they would object. The defen- 
dants also consented to the alterations. 

Held — that there must be proof to the satis- 
faction of the Court that the modihcations would 
be “ beneficial to the persons principally in- 
teiested” in the performance of the conditions ; 
that all persons having notice of the scheme, 
which was binding on all persons having notice 
until modification, were “persons principally 
interested” within the meaning of sect 84, and 
they w'ore persons who must either consent or 
must be proved to be benefited by the modifica- 
tions ; and that the consent of the purchasers 
of three outlying plots must be obtained 
O-EouHD Eent Dbvelopkbnt Co., Ld. V. West, 

[1902] 1 Ch. 674 ; 71 L. J. Ch. 354 ; 86 L. T. 

403 ; 18 T. L E. 430 — Kekewich, J. 

H. Jlestrictive Covenants— Action for Injunc- 
tion hij one Purchaser against another — Trivial 
Breach by Plaintiff himself— Whether a Bar to 
his Action.’] — A plaintiff, one of the purchasers 
under a building scheme, does not lose his right 
to enforce the provisions of the scheme against 
oihci piiich.i'.oii meiel\ bccuii-L he has him- 
scif commiTled a iii\ al bicach of coviTimiL. 
which lilt- caused no nijury o'' aniioj .iricc, and of 
' whi( h no conqiliiint has orei bi'ou made 

] W(f,tn‘ii \ MrJ)crniotr ((,1077) L E. 2 Cl' 

, 72 , .3(1 L, J. Oil. 76 , 15 W R 26.5 : 15 L.T. 641) 

I foll'iwcd 

I Hooper v. Eroupt. Eapiiael thiud i-artv 

I [(1903) 89 Ji. T 37— I'm w'oll, .t. 


10. Ttexirnhie Conditioii'i — Anuf’.vatuiii of fc ] 
Bigistered Laud- Mod if t a! toms of lti'iji,dered \ 
Co/tdifioim — Co/t,->enr — J*iooi that Modijiciitioii ,'< , 
(ire. be.iiejb-ial to the Persons prinrijaiUy \ 
nile.rcded '—Ici/td Transje.r .lir, 1875 (.38 A 39 
Vic.i c. 87). 81 ] — The plaiiniff company 

hongm: (cuaiu baikling land :n Middle'-cx 
which foi"ied pari ol .i laigi r C'l.atc belonging 
1 o the deiendariK i)ii the rrcali foi the pur- 
chusi' h5 me company, tin. dclLiulaiiLS lequiieii 
that ceriain lestr.cno'is hliould ho agieed to 
and. amo'ig&t otlici- pailn-nhir icatiici ou- wiiii 
rcgaid to die ela-s of 1 1-11-0 to he buih, irontage. 
ci'sts, and the aiea oithepJo,-. 'J'ltL-e rc-iiric- 
tioiis w etc embodied 111 tlie instmme.rii of '.ransl'cr 


And see Xn 1.5. Litlm 

12 Pcstrioiini Coccno/iT.', — Coitnaids rinntni/i 
u'lth the Lnitd—" One, d/- Atncq//; or Thicilnw- 
hoime — "Pr/iate lte,<idonre. on! y — Itcsiriential 
Plats ] — 'When the bcnelit of a restrictive cme- 
na'il lias been once clcarlv anno\'f.d to one pn-ce 
of laud, u p.i'i-c- by a^s gninent of ihai land aii'l 
may bcsaidtoiun with u in contemplation a'; 
wcfl of Cipiitt as ot l.aw' without pioof oi :,pccial 
bargainor icpii..'CTiiaUon on (he a— ignmcnl. In 
' -Itch a case 't i i.n- not becau-c 1 he con-oio-ico of 
' eithv'T part} 1- atlocied. but bectui-c ilic piir- 
! cliascr lias {nought soinerlniig which inhcicd 'ii 
I or wa- annexed to the haiid bought. Tin- i- the 
I ica^on w'l;. . in deahiig w ih the buidi'n the 


and were inclinlal in ilie Lai'd ccitificiic. Tiic 1 ptu’chri-ei s consc'cncc is not alicctcd b\ noi’ee 
defendant-: weic tindei no oLLgation lo imiiose j of covenants which wmic pan of the oiigmal 
these I’esr.rictioiis , bitt the;, thoug’nt it des’rablc , barga’u on the rii&i sale, but were mciely pvr- 
that some rcstiicrauus as to ibe buildings should 1 sonal and eoEaier.il w hile -t is lul’cctcd by nonce 
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of those which touch and concern land. The 
covenant must be one that is capable of running 
with the land before the question of the pur- 
chaser’s conscience and the equity affecting it 
can come into discussion. 

The erection of a block of flats is a bieach of a 
covenant not to erect moie than one messuage or 
dwelling-house on a plot 

Eesidential flats, involving the use of a public 
entrance and staircase, do not answei the descrip- 
tion of a messuage “ adapted for and used as 
and for a private residence only.” 

Decision of Farwell, J. (69 L. J. Ch, 59 ; -18 
W E 202 ; 81 L. T. 515 , 16 T. L. E. 20) 
affirmed 

Eogees r Hosbgood, [1900] 2 Ch. 388 ; 69 

[L J Ch. 652 , 48 W. E 659 ; 83 L T 186 ; 

16 T. L. E. 489— C A 

13 Bextnctive Covenants — House" — Bloch 
of Flats.'] — The term “house" in a restrictive 
covenant m a conveyance on sale prohibiting 
the election of more than a certain number of 
houses on a certain piece of land will be con- 
strued, in the absence of indications to the con- 
tiaiy, as being equivalent to a block of flats, 
but not to each single flat. 

Decision of Cozens-Hardy, J. ((1900) 64 J P. 
185 ; 82 L. T. 22) affirmed. 

Kimbee V. Admaj^s, [1900] 1 Ch 412 ; 69 L. J 

[Ch. 296; 48 W, E, 322, 82 L. T, 136, 16 
T. L. E. 207—0 A. 

14 Bestr/ctive Coienants — Lots — Btght to 
Enforce — Notice.] — Where an estate is sold in 
lots at successive sales under a building scheme, 
the conditions on the occasion of each sale pro- 
viding that “ the sale of the respective lots is 
subject to the following stipulations,” &c., a pur- 
chaser at any sale can only enforce the stipula- 
tions in respect of lots then shown as laid out, 
and as to which the restrictions aie then defined. 

The fact that a pui chaser's own conveyance 
departs from the terms of the stipulations does 
not disentitle him to enforce the real stipulations 
against the other lots, nor does the fact that 
after the date of his own contract one of the 
other purchasers obtains a conveyance not in 
accordance with the stipulations. 

Knight v. Simmond.s ([1896] 1 Ch 653 , 74 
L. T iSS — Eomer, J , and [1896] 2 Ch 294 ; 65 
L. J. Oh 583 : 44 W. E. 580 , 74 L. T, 563— 
C A ) followed 

A sub-purchaser of a portion of an original 
buyer’s purchase is not piecluded from enforcing 
the stipulations because his vendoi has committed 
a breach of them on another portion. 

The conveyance of a lot A. was by mistake 
drawn so as to aEow the erection of a shop 
(instead of a private house). A. sold this lot to 
B., who employed A ’s solicitor to cany out the 
matter. The solicitor knew of the scheme 
aliunde , but it was held on the facts that there 
was nothing m the title deeds or the transaction 
which would have brought it to the knowledge 
of an independent solicitor, if B had employed 


one ; and that therefore B , having bought in 
good faith what he thought was a “shop plot,” 
was not affected with notice of the restrictions. 

Eowell r Satchell, [1903] 2 Ch. 212 ; 89 L. T. 

[267 , 73 L. J. Ch 20— Eady. J. 

15 . Bestrictire Coienants — Notice imputed to 
Stih-purchaser] — A sub-purchaser of a plot in a 
building estate wms told by his vendor in good 
faith that the original deed was lost He was 
shown a copy, which eventually proved to be 
mcoirect. 

Held that, having notice of the deed, he was 
affected with notice of its actual contents. 

Hoopee r. Beomet, Eaphael thied paety. 

[(1903) 89 L T. 37— Farwell, J. 

And see No. 11, supra. 

16 Bestrictire Corenants — Sales at Diferent 
Tunes of Parts — Agreement — Implied from 
Transaction of Sale and Purchase — A'^signs of 
Vendor ] — Eestiictise covenants can be enforced 
by one purchaser against the otheis ; they all 
leally taking parts of oue property. That the 
property is not all sold at one time does not 
affect the question if it is all part of one building 
scheme However, it is a question of fact 
whether the reistiictions are merely matters 
of agreement between the vendor himself and 
his vendees, imposed for his own benefit and 
piotection, or are meant by him, and iindeistood 
by the buyers, to be for the common advantage 
of the several puichaseis. A purchaser may 
also be entitled to the benefit of a restric- 
tive covenant entered into with his vendor by 
another or others, where his vendor has contracted 
with him that he shall be the assign of it, that 
IS, have the benefit of the covenant. And such 
‘ covenant need not be evpres«, but may be 
collected fiom the transaction of sale and 
i purchase. 

^ ATottingham Patent Brich and Tile Co v. 
Butler «1886) 16 Q B. D. 778; 55 L. J. Q. B. 
280; 34 W. E 405; .54 L. T 441—0. A.) and 
Benals v. Coivbshaw ((1879) 11 Ch. D. 866 ; 48 
L J. Ch. 830 ; 41 L. T 116— C. A.) referred to. 

Decision of Kekewich, J. (04 J P. 358 ; 82 
L. T. 594) affirmed. 

Naldee and Collyee’b Beeweey Co. i. 

[Haeman, (1900) 83 L T. 257— C. A. 

17 . Surplus Unsold Lands in Hands of Local 
Authority — Affirmative Covenant — Implied 
Negatne Stipulation — Ohliqution of Vendor of 
Unsold Lots to obserre Conditions — Injunction — 
Costs — Public Authorities Protection Act, 1893 
(56 & 57 Vict 6*. 61), s 1, siib-'ts. (b) and (c) ] — 
In September, 1894, the defendants offeied pro- 
perty desciibed as building land adapted for 
first-class shops or any business requiiiug roomj'' 
premises for sale by auction m lots. The ninth 
condition of sale provided that the purchasers of 
lots 3 to 7 inclusive should erect within two 
years of the day of sale, on each of the lots 
respectively purchased by them, a shop and 
dwelling-house of a certain minimum value, and 
should enter into covenants to that effect with 
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the vendor. The plaintiff purchased the lands 
corapiising lot 2, which adjoined lots 8 to 7, 
but the remaining lots were unsold, and, although 
efforts were subsequently made to effect a sale, 
such lots remained unsohl. 

In 1897 the defendants took steps to erect on 
the unsold lands a fire-engine station of a value 
exceeding the aggregate of the buildings con- 
templated by the conditions of sale The plaintiff 
sought to restiain the defendants firom erecting 
the fire-engine station. 

Held — ( l) that the defendants as vendors, 
apart from their position as a local authority, 
were under an obligation to the plaintiff to ob- 
serve the condition of sale , but (2) that, such 
conditions being silent as to the user of the 
buildings when erected, or their maintenance as 
shops and dwelling-houses, a negative stipulation 
that such buildings and no other were to be 
erected ought not to be implied , and, conse- 
quently, that the action must be dismissed with 
costs to be taxed as betw-een solicitor and client 

Holfobb V. Acton Urban Distkiot Council, 

[1898] 2 Ch. 240 ; 67 L. J. Oh. 636 ; 78 L. T. 

829 ; 14 T. L. R. 476— Stirling, J. 

III. CONDITIONS AND PARTICULARS OF 
SALE. 

18 Annulling Side — Defective Title — Matte v 
or Thing relating or inrulental to Sale ." — 
Matter of Conieyanee, ] — A leasehold house was 
put up for sale, the paiticulars stating that it 
was held on a lease loi ninety-nme yeais, and 
that the sale was by a mortgagee. One of the 
conditions of sale provided that, if any objection 
whatever should be made “as to the title, par- 
ticulars, conditions, or any other matter or thing 
relating or incidental to the sale, which the 
vendor is unable oi unwilling to comply with,” 
the vendor should have full power to annul the 
sale It aftei wauls appeared that the vendor’s 
title was under a mortgage by .sub-demise, the ' 
legal estate in which was outstanding in a mort- ' 
gagee, who was said to have been paid off, and 
that certain days of the original term were still 
outstanding. 

The purchaser I’ccpured that several persons 
should ]Oin in the assignment to get in these 
outstanding interests. 

Held — that the condition wms wide enough 
to include a matter of conveyance as well as a 
matter of title, and that the vendor was entitled 
to annul the s^c under the condition 

Bowman v Hyland (8 Ch. D. 688) dis- 
tinguished. 

Decision of Kekcwich, J., rcvcised 

Be Deighton anb Harris’ Contract, [1898] 

[1 Ch. 458 : 67 L. J. Ch. 240 , 78 L. T 4.80 , 46 
W B. 311—0 A 

19 . Condition of Sale — Condition stating Defect 
of Title — Delegation of T'ru'tt.'\ — A condition of 
sale of leasehold premises stated that a testator, 
by his will, bequeathed the premises to his wife, 
in tinst for herself and her children, to be applied 


by her as she should deem most expedient, and 
that, to give effect to the trusts contained in the 
Will, the widow, on her re-inarriage, conveyed 
the premises to trustees, upon trust, by sale or 
mortgage, to raise £1,000 for the benefit of the 
said children, and that, in pursuance of this 
trust for sale, the vendors were selling and 
would convey the premises as trustees, and 
not otherwise, and should not be bound to 
procure the concurrence of any other parties. 
The will contained no provision authorising this 
to be done 

The purchaser refused to complete, on the 
ground that a good title had not been shown, as 
the willow bad no power to delegate her trust. 
The vendors lelied on the condition. 

Helb — that the widow committed a breach 
of trust by assigning the premises to trustees, 
and that the purchaser was not precluded by 
the condition from objecting to the title on this 
ground, inasmuch as he was entitled to assume 
that a power to do what was done by the widow 
should be shown, 

In re O’Flanagan anb Ryan’s Contract, 
[1905] I Ir. B. 280— M.B. 

20 . Cost — Comeyance — Mortgagees' Concur- 
rence.'] — A condition in a contract for the sale 
of freehold piopcity required the assurance and 
eveiy other instrunicnt requiicd foi getting m 
or releasing any outstanding estate, right or 
interest, or foi completing oi perfecting the 
vendor’s title, or for any other purpose, to be 
prepared by and at the expense of the pui chaser. 

Held — that the expense of procuring the 
concurrence of the moitgagces was not provided 
for, and according to the oulinar'y rule it fell on 
the vendor 

In re, Willett and, ((1889) 60 L. T.735) 

distinguished 

In re isanber anb Walpoeb’s Contract, 
[(1900) 83 L. T. 316— Fai well, J. 

21 Delay in Completion — Purchaser in 
Default" — Default o/ Vendor in Performance- 
Damages .] — A vendor claimed interest on the 
balance of the purchase-money fiom the date 
fixed for completion to the actual date of com- 
pletion under a condition of sale providing that, 
if from any cause whatever the completion of the 
purchase was delayed beyond the date mentioned, 
“ the purchasei in default ” should pay mtei-e.st on 
the remainder of his purchase-money at the rate 
therein specified until completion A very con- 
siderable part of the delay in carrying out the 
contiact aiose entirely fiom the default of the 
vendor in doing what he could reasonably and 
fairly have done had he been caieful to fulfil his 
contract. The contract might have been carried 
out three months earlier than the actual date of 
completion. There was no question of want of 
good faith. 

Helb — that the purchasers were not in default 
within the meaning of the condition. 

Denning Mender um 1 De (4. &. Sm. 

689 , 17 L. J. Ch. 8 , 12 Jm. 89 , 10 L. T (o.S.) 
302) followed. 
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Held, also, that damages could be recovered 
for the delay caused by the vendor by reason of 
his not having cared, or troubled, or taken 
reasonable pains to perform his contract. 

Jaqiies V. Miller ((1877) 6 Oh. D. 153 ; 47 L. J. 
Oh 544 , 25 W. E. 846 , 37 L. T. 151— Fry, J.) 
followed 

JoiiTES 1 \ Gaedinee, [1902] 1 Ch. 191 ; 71 

[L. J. Ch. 93 ; 50 W. E. 265 ; 86 L. T. 74— 

Byrne, J. 

22 Delay in Oomplethon — Dispute as to Form 
of Conceyance — Whether “ Wilful DefaulC' of 
Vendor — Ltnhildy of Purchaser to pay Interest 
— Vendor Accounting for Rents and Profits — 
Whether liable for Occupation Rent of Land in 
his Occupation ] — A sale of real property was to 
be completed on January 2nd, 1899, and the 
contract provided that, if completion should be 
delayed “ from any cause w^hatever othei than 
wilful default on the part of the vendor,” the 
purchaser should pay interest at 5 per cent, on 
the purchase-money Disputes arose as to the 
form of the conveyance ; and ultimately, in an 
action brought by the purchaser, Buckley, J., 
gave judgment for specific performance with 
costs, holding that, although the point in dispute 
was really unimportant, the vendors weie wrong 
in their contention, and ought to have accepted 
the conveyance tendered by the purchaser. 

He, however, ordered the purchaser to pay 
interest on the purchase-money on the ground 
that (1) there had been no “ wilful default ” on 
the part of the vendors, and (2), even if there 
had, the delay was really caused by the purchase! 
being unable to find the purchase money. On 
appeal ; — 

Held — that in considering the question of 
“ wilful neglect” there is no distinction between 
a vendor’s mistakes as to title, as to evidence of 
title, or as to conveyance, but that the appeal 
must be dismissed for the second reason given by 
Buckley, J. 

Per Stirling and Gozens-Hardy, LJJ., the 
delay was not due to the “ default,” if any. 

Per Vaughan Williams, L J., it was due to the 
“ default ” 

Per Vaughan Williams and Stirling, LJJ, 
there was “ wilful default ” on the part of the 
vendor within the meaniug of the conti'act. 

The rule laid down in In re Young and 
Sartson’s Contract ((1885) 31 C. D. 168 ; 50 
J. P. 245 ; 34 W. E. 84 , 53 L. T 837— C. A.) 
per Bowen, L J., is not affected by the language 
of Lmdley, L.J , in In re London Corporation 
and Tubbs' Contract ([1894] 2 Ch. 524 ; 63 L. J. 
Ch. 580 ; 70 L. T. 719— C. A). 

Per Cozens-Hardy, L.J., there was no “ wilful 
default ’ ’ 

Held, also, that m accounting for rents and 
profits the vendor could not be charged with an 
occupation rent in respect of land in his own 
occupation 

Decision of Buckley, J. ([1902] 1 Ch 226 , 71 


affirmed. 

Bennett v. Stone, [1903] 1 Ch. 509 ; 72 L. J. 

[Ch. 240 . 51 W. E. 338 : 88 L. T. 35—0. A. 

23 Delay in Completion — “ Wilful Default'' 
— Inab'ility to giie Po.sscssion on Day Agreed — 
Interest on Purchase-money ] — A contract for 
the sale of freeholds provided that the purchase 
should be completed on August Ist, 1904 ; that 
ou completion the purchaser should he given 
possession ; that the purchaser should pay the 
pui chase-money on that date ; and that if/from 
any cause other than the wilful default of the 
vendois, the purchase should not be completed 
on or before that date, the purchaser should pay 
interest on the purchase-money. On the 
stipulated day the vendois found themselves 
unable to give vacant possession of a pait of the 
property wEich they had assumed to have been 
held under a quarterly tenancy. On that 
assumption they had served a three months’ 
notice to quit for August 1st ; but in ejectment 
proceedings it was held that the tenancy was a 
yearly one, commencing on May 1st, and that 
therefore the notice was insufficient. The pre- 
mises m question consisted of a public-house 
which had been held for more than thirty years 
at an ajinual lent, payable quarterly. The 
tenancy had commenced on May 1st, 1871, bat 
the vendoi-s had no record or recoUection of the 
exact terms of the letting. 

Held that, m assuming the tenancy to be 
quarterly, and m fixing the date for completion 
on that assumption, the vendors had been guilty 
of wilful default, and that therefore they were 
not entitled to be paid interest on the purchase- 
money. 

In ee Postmastee-Geneeal and Colgan’s 

[Conteact, [1906] 1 Tr. K. 287, 477 — Barton, 
J., and C. A. (fr.) 

24 “JSi/vw, Misstatement, or Omission" in 
Particulars — Motives to , Sewer, Flag, and Pare 
under the Public Health Act, 1876 — Non-dis- 
closure to Purchaser — Compensation — Public 
Health Act. 1875 (38 & 39 \Gct. c. 55), ss. 160, 
257 1 — Leasehold property in a town was sold 
subject to a condition that, if any “ error, mis- 
statement, or omission ” should be discovered in 
I the particulars, the same should not annul the 

sale, but should be a subject for compensation. 
It was subsequently discovered, before the com- 
pletion of the purchase, that notice to sewer, flag, 
and pave the adjoining stieet had prior to the sale 
been served upon the vendor by the local 
authority under the provisions of the Public 
Health Act, 1875 These notices had not been 
complied with, nor had they— without any 
fraudulent intent — been disclosed to the pur- 
chaser at the time of the sale. The purchaser 
elected to complete his purchases without pre- 
judice to any claim that he might have to com- 
pensation for the non-disclosure of the notices in 
question. 

Held that, inasmuch as the property would 
always have continued liable to the service of 
these notices m the hands of the purchaser from 
the moment of his purchase, supposing they had 
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not been previously served, and inasmuch as it 
was aecordinj^ly impossible to believe that the 
market value oi the property could be affected in 
the slightest degree by the question whether 
such notices, as a matter of fact, had or had 
not been given at the tune of the sale, the pur- 
chaser must bo taken to have suffered in fact 
no practical mjuiy (jlnnimnii') from the non- 
disclosure of what liad actually happened, 

HkTjD accordingly (Collins, L J , iivhitante ) — 
that even if such non-disolosuie constituted an 
“ error ” or “ omission ” within the meaning of 
the condition, yet since no practical in]ury 
(rkinimiiii) had in fact been done, no oompensa- 
tioii could be given the purchaser under the 
provision of that condition. 

Per Gollius, L J. — The nou-disclosure of the 
notice constituted an “ error” or “omission” on 
the part of the vendor within»the ineaumgof the 
condition 

In he Leyland and Taylok’s Contract, 
[1900] 2 Gh. (12r>, 69 L. J. Oh. 704; 49 
W. 11 17 . T, T . 1.; t l. p. :m) - 

(.' A 

25 Lri'iir lu .Vi\^ltil('n>i'ii! — Drtcl of 1 die 
— ('i)in pch/tu'' uni uher ( 'inicynnt'c — ( ii'ii iinui 
Jhsinlin — /tVs'c — t ei ta'u iiotlu-lil licrc*- 

(Id imcnl'' wcio ‘•o’li b\ ilio Coint m a ji.iiliiioii 
iiclHiii '-iibjeci to a condirion luai •‘if auv enni 
01 ini'-'^iatoiiiciil ■'liall ai'peai lo have been made 
in the iiarticulai 1 "1 -,}'!<.■ ui tIic-jc eoiuiit'ou'- 
fauch cnov or luwiial f'lni til i- not lo iiiuiu! ilie 


26. Indemnify ayamst Bent — Mideadhuj Con- 
dition— Snle under the Court — Condrncthe 
Kotiee — Vendor and, Purchaser Act, 1871 
(37 & 38 A^ict. a 78) ] ■ — ■ Certain premise.s, 
described as lot 2, were sold by public auction, 
under the direction of the Court, The particulars 
stated that lot 2 was held, with other premises, 
under a lease of 1877, for a term of years, 
.subject to reut, and further stated that the said 
lot 2 was sold “ subject to the said reut, but is 
indemnified therefiom by an indentuie, dated 
16th August, 1881, whereby the said lot w'as 
assigned to A. J.” I’he 12th condition of sale 
was as follows “ Ijot 2 was assigned by deed 
ilated 16th August, 1881, uiilemniiied against 
the reut reserved by the said lease (of 1877), as 
in the said deed mentioned, and the jnirchaser 
shall not lequire any information as to the person 
or persons, or prenii.ses liable to the said rent, or 
bound by the said indemnity.” The indenture 
of assignment of 1881 assigned lot 2 to A. J , 
“ indeumified from the rent, but subject to the 
covenants by the lessee and the conditions of the 
said lease,” 

M was declaied the imrchaser of lot 2. At 
liic ii'iic he beli'ucd I Inn ilic oilier piciiiNcs 
I dinuNtd b\ ii'c Ica-e ol lo77 \\u( bound fo 
I ;ridoiiiii;i V lot 2 agaiusc ilio loni m-civcd b\ (he 
IcU'-i 

The pill chaser ajqilicd 1,) he divhaigid I’luiii 
h.s coni n.ct on the gio uid tliai the jiuni'i'in as 
I to I'Hlcmiiiiy contained m rhe deed oi did 
iioi give' him any i 'id oi adiuii.ir" iiidciiinily 
agaiti't the 'uil a-, lie was ciiLiib.d lo under h >■ 

I <•< III 'iiCl. 


sale, Ol ciiiitlc 111' jiiin iia-fi to be di.M-hniged | 
iroin liii jidU'liasc, and a (■iitTq)('ti'a"OU i" mi be 
inadi to Ol b\ flic ] ip eba-ci a-, lln'casc mas bo ' 
and tii(‘ amoiiiii of -.'icli eoitipeii-ai on i- to bn | 
sctlled bv iliediinge a., f liamboi-' ' 21oicihnii 
a Aca,! all' r t'le com >0 aiicc Lo I lie piucea-'Ci u ' 
wi.s di-cfo eif'd Ibii; .i ceila ii ] an ol ilu- hiie-i 
(hiaments neloiiged to a liiud l>a^l^ wlio.-ci 
inttie'L the pur'dia'-ei boutrhi our. 'IIk puj- 
chiU'L-money had been paid ime (’ouii and ' 
panly dis'-ubnrcd I 

Hlld -tliat ihe iHuelia-'Ci Ha's not eniitlidio] 
claim com] iciisa Loll undei ilie comufiou iria— 
ni.ich it aid not, and wn-- m.t I'l’inded to. ‘ 
aj ply to tlic ca-e nr a lUient of t’lL', but only to] 
ciior or iniS'tatcinonr .11 Lli ■ desoipiioii of tlw 
''Ubject-inaTter ol Ihe si’c &uelt ftir cxaiiuo'* a - 1 
an error in quaniuv 01 nani'i, or tcTuiic, 01 . 
atiioanl of the \Liidiii'~ iiitcrcsi . tiiat tIiQ'.. wi-, | 
no ciroT or niii'-Latcimuit ui ilic de^ci qumn of i 
the piuLK'ilv. The real couijdaiLit bPiiur thuL no | 
tiilc could be shown lo a iiaii oJ ilie piojieii.'. -o 
dC'CJibed tha. assinur'g rli,ii theii. had been a 
common iiosTiike mi Nic iiii'i 01 ihc ^cll'^or and 
jmi(;lin--ce and as-.imiinr t hal: ificic need nor be 
a total lailu c (4 con-ulei alien lo jusi rviisci-,- 
sioii afier convc\a’iec t)ii‘ othu had not been oi 
i-iich a iiaaue .is lo ji.-'t/yir, ano ibat_as the 
puichase-tiioiuw luid been dean v ini by tl'c 
Older ot the Couir. tno Irusmc venaor must be 
xonerated tioni liab lity 

DEBEiHAAl r. .SAWiiiUDCn: [19<il‘| 2 oil !H 
fTO J. J. f’h ,')2.j. 19 W. H ').'2 84 J. T 
" .719 , 17 T T,. B t41--B\inc J 


11 i;j n— tli.d theip was noi an lnderIlInl^ 
within tiu' cieilinei, ami ihai ilii. ci'udiiiou m 
'.ilo vii- one whuli taken u- coiiiiLot on wiih 
ihi jiariiculaii iciuleied tlu' 'ifoi rn.iLioii gi\cu 
by ihe. (lociiinenr ii^iililciciu and m'slc.idiiig 
and tin'll thtiefoic Ltii junchasoi should be di*- 
cli. nged fimn h's (orli.ici 

ilANTroni) ( JoilNViON ]19()2| lll.ll 7—71 11 

27 T/Perr\l on Piiri h/i^e - m'lurt/ — JJelei/ ni 
Coiitji'i’l iii/i -- Pi'/i'i f III, Title — DfliiuV of 
Vendor \ 1j\ mi auiocncm for ilie s.Pc of 
loas'hoid jiiopeily, u was pim.idLil ihal ‘ it 
iinin any ciuiso wliaUnoi, oilier ihan ihe del. mil 
of ft e \cn<lo].' ihc iiurLli.t'.e 'luaild iioi be coni- 
li’elcd on the dav naineil 111 ilie agioomei't the 
pu’olia.sor •'■loiild pat lo the veiidoi inlL'ie-it 11 
1 jiCT eciiL noi aiiiuim on ilu- le^iduc ot the 
liuTohasc-uioiK y tioiii that dedu uiit.l roe ooni- 
jilcLion ot ilic pi.rclni'C Owing 10 a detect .n 
lIic T.ile oi the vendor, who lieLl the ])iopeil\ 
undoT an absulale convevanec irom j'Pi-mi'- who 
luirpoj'icd to CiU-Tev nndoi the tiower:' ot a 
oeitain scenon or a iirivaii A'T ol Pin 'lament 
which (IkI not in lact nnrhori'.e them ('> d.' so a 
deed of eo'diiiiiaT oil excniud by ilio inojiin 
lim-oii in :ice''rd, nice with thcAcl ■'va' TcinreJ 
by the p ii'chasei, and p'ociued In tl e vendo’ ai 
Lis own c.\i)'„ijsc. Til -3 oau-ed a detav m rhe 
cmuplci’OTi of tee junoi'aec and the vcndoi 
clamei in Lcvesi, uiidei the agieemenl uj) to Lne 
d.ite of the eompleliou. A -iiiiumons was taken 
out by turn undoi lne Vnium and Pine,, nisi-’. 
Aci, 1871 asking Loi a dLclai.nmu that iheie had 
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been no ‘ ‘ default ’ ’ on his part disentitling him 
to inteiest on the purchase-money. 

Held — that the omission by the vendor to 
detect and provide for this detect in his title did 
not amount to ‘‘ default on his part ; and that 
therefore he was entitled to interest on the 
purchase-money. 

Decision of Itomer, J. ([1898] 1 Ch. 433 ; 78 
L. T. 250 ; 46 W. R. 373) affirmed. 

In EE Woods’ and Lewis’ Conteaot, [1898] 2 

[Oh. 211 ; 67 L. J. Ch. 475 ; 78 L. T. 665 , 14 
T. L. R, 467 ; 46 W. R. 643—0 A. 

28. Mmlesoviption — Aotiun hy Purcliaaer for 
Iteturn of I)(‘ 2 )oi\it., Eescumon, and Pxpen.se.'i — 
JVotioe hy Vendor to Resoind.'\ — The mere issue 
of a writ by a purchaser will not deprive a 
vendor of his right to rescind the contract under 
the usual rescission clause in conditions of sale, 
even though the woids “ notwithstanding any 
inteimediate litigation” aie wanting in the 
clause In order to preclude the exercise of the 
right, theie must be an actual waiver either by 
acquiescence in the litigation or otherwise , and 
there is no general rule as to the length of time 
which must elapse from the commencement of 
the litigation m order to prove such waiver. 

Isaacs r. Towell, [1898] 2 Ch. 285 ; 67 L. J. 

[Ch. 508 ; 78 L T 619— Byrne, J. 

29. MMescrtptuni of Quantity — Knowledge of 
Purchaser — Compensation ] — The particulars of 
a contract for the sale of laud contained a mis- 
description of the quantity of land in one parcel 
The plaintiff, the pin chaser, knew peifectly well 
the land he intended to buy : he had lived in the 
neighbourhood of it and had been negotiating 
for it for some time. 

Held —that the plaintiff was not entitled to 
compensation 

OoBBETT V . Looke-King, (1900) 16 T. L. R. 

[379— Wiight, J. 

30. IPisleadiny Condihon — Kot to Inquire into 
Prior Title — Be'feot in Prior Title within Vendor’s 
Knowledge ] — In 1865 0. demised to F. a farm for 
twenty-one yeais subject to a covenant against 
assignment without written consent. F. devised 
the faim in trust for his daughter and died. On 
the daughtei-'s marriage the farm was by two 
deeds assigned to trustees in trust for her husband 
A. for life with other trusts over. C.’s consent 
to these assignments was not obtained. In 1901 
0. granted a twenty-one years’ lease of the farm 
to A. In 1904 A. sold it by auction, describing 
it as being held under the lease of 1901, and 
stipulating that the purchaser should not inquire 
into his prior title The purchaser discovered the 
memorials of the assignments, and refused to 
complete 

Held — ( 1) that the new lease obtained in 
1901 by A. might probably be held by him 
subject to the trusts affecting the old lease ; and 
(2) that the stipulation in the conditions of sale 


870 

was misleading and unfair, and that A could not 
make a good title. 

In EE Tdepin and Aiceen’s Contract, [190.6] 
[1 Ch 85— C. A. 

31, Misrepresentation — Title — Enlargement of 
Long Term into Freehold — Conveyaneuig and Law 
of Property Act, 1881 (44 & 45 Vi'ct. c. 41), 
s. 65 (1).] — A vendor of property, where he has 
reasonable grounds for so stating, is entitled to 
describe in the particulars of sale the propel ty as 
being held on a paiticular tenure, and in the 
conditions of sale to limit the proof of title which 
the purchaser might otherwise require. 

A vendor described property as freehold. The 
conditions stated that it was held under a 500 
years’ lease from 1672 at a rent of Li., but had 
in 1828 been assigned free of the rent, which had 
never since been paid, and the puichaser was 
required to assume that the rent had been 
released The vendor had executed a deed poll 
enlarging his estate into a fee simple, and the 
purchaser was also required to assume that such 
deed poll operated as an effectual enlargement. 
All facts were truly stated. 

Held — that the vendor was justified in de- 
.scribing the property as freehold, and in requiring 
the purchaser to assume the facts in question. 

Torrance v. Bolton (21 W. R. 134 , L R 14 Eq, 
124 ; 8 Ch. 118) distinguished. 

Blatberg V Keeves, [1906] 2 Ch. 176, 75 

[L. J. Ch. 464 ; 54 W. R. 451 , 95 L. T 412— 
[Warrington, J. 

82. Ohligation of Purchaser to Eischarge 
“ Outgoings” — Compulsory Sanitary Rer/i,] — 
Conditions of sale provided for completion of the 
purchase on a certain day, and for the appor- 
tionment of lents, rates, taxes, and outgoings up 
to that day, and also in the event of completion 
being delayed bejond such day foi the puichase- 
money bearing interest, or, at the vendor’s 
option, he to receive the rents up to the day of 
actual completion of the purchase. 

Held — -that in the event of completion being 
delayed beyond the appointed day, the vendor 
had the option of either claiming interest and 
accounting to the puichaser for lents since the 
appointed day, or of keeping all sums in fact 
received by the vendor since that day from 
tenants ; but there being no woids expressly 
relieving the purcha.ser from the obligation to 
discharge outgoings after the appointed day, and 
no ground for inserting anything by implication, 
the expense of complying wuth a sanitary notice 
under the Public Health (London) Act, 1891, after 
the appointed day and after the title having been 
accepted, must be borne by the purchaser, 

ThUs V. Wynne ([1897] 1 Q. B. 74 ; 66 L J. 
Q B. 116— Collins, J.) applied. 

Baesht V. Tagg, [1900] 1 Ch. 231 , 69 L. J Ch. 

[91 , 48 W. R. 220 ; 81 L. T. 777 ; 16 T. L. R. 

100 — Cozens-Haxdy, J. 

33. Bight to Eesciiid — Limit to — No Title to 
Minerals — Bight to Purchaser to Claim Conrey- 
ance loitli Compensut ion .] — A condition giving a 
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vendor the right to rescind if he he unwilling to 
comply with any objection to his title is not 
unrestricted. He must show some reasonable 
ground for his unwillingness, and there must 
have been no failme on his part to act as a 
prudent man would do in contractual dealings 
with others 

J agreed to sell to H. a freehold villa under a 
contract which provided that (1) the vendor 
might rescind the contract if the purchaser in- 
sisted on any ob]ection or requisition “ as to 
title ” which the vendor should be “ unable to 
remove or comply with ” : and (2) that any mis- 
statement or omission in the paiticuhirs should 
form the subject of compensation. 

H. discovered that J. had showed no title to 
the minerals, and made and insisted on a 
requisition in respect thereof. J believed that 
it was well known that the minerals were in 
other hands. 

Held — that J., having regard to his conduct 
and the facts, could not claim to rescind ; and 
that H. was entitled to a conveyance of all J.’s 
inleiL-'t wirh ciiitqieri'-ai ion 

Jiiiiniuiii, \ IIi/lciinl (riS78j 8 (Jh. 1) .‘iSS • 17 
i. J. Ch. .-.Si'. :h) L. l.'DO- Hal'. V.-U ) 
ci-idaincd 

Doc.^ion of Lhicklov, ,1 ( I (Jh i»o.{ , 71 

T.. J (’h ,1.5 AV. 11. "128 i)i L. i .o!)l) 

aniimcd on otlu r giounds 

Ls RE JACICSOIN' AM) IIADEN’S (iOX TRACT. 

1 Gh 412. 2.7 L .J Ch 22i; : .‘4 
W It 4.il . ill 1j T 418~(' a 

34 liiijhi. to Ih'uind—Ldiut to — Petjitf^Tio/i.-i 
iChiJi Voodoo totnj ho " ontLilluiti to cooi/di/ 
tii'/i" — AohilitiOji rtofovil — It'fjlit to Clatut 
Spool lie .Voojooma nor ' — Condition sol salc^taled 
llial tlie leiidoi v.i-. a'rinsice foi .sale, and mivo 
h m [lower to ic-cind a conn act if the purchaser ^ 
made any obiei Uon or n ([u's.tion wlrch he i\ns 
“unable or uu\i lling lo imnove or conqih v iih. ’ ! 

rhoal>naci s^'cncd tha! the liii-u forsalc only 
arose, and the veridoi' could only make a title it 
W (who died 'll 18').sj left at least one child i 
,sui\iviiig I'.er. In aiihwiu to rcpofit oils the j 
vendor gave the date find place ot W,’" maiiiagc ' 
and the names ol' her eluldicii hut not then 
addro'Se- He knew the uddie-s of one child 
and ilie adiliess ol the sohc’toi-^ acuinstor Ihe 
otliei-’ , but when iiiC'.'.ed for ruiihci iiilorma- 
I'.on dcelinea to give it and pmported to lesoiiid 
the contiacr. 

Huld— that Ihc icqu't-iuon wu'- icasonable 
and that his letusal v.is lubitiaiy tind that the 
puicha-ei w.i-. r-nl tied to specinc perlorimincc 

Qu[N'TO> 1 . [-loiiND. , IS'dirj 1 Ch .'ilHi , 7.") T,. J 
T'n .'.'HAV. it. Jit— Farwell J 

35 Itu/Jit to 7t("-nfid — Lnnif' TO — Suto undco 
Dtoedwo of Court — Jhioohu'.er diitthaopod from 
Contrutf 00 Oouuiid of 7]£i-trrj)ocfeiao1 ion — 
Yondoo's Jtipht to lltMnnd — CoiU rjcoicruhlc Inj 
PurohiiKco.y -J and was «old under diicenon of 
the Court j'ubse [iicntly. ou the puichascr’^ 
ap)ilicacion the Court dneiimged him iiom the 
coiitincn 011 the gMiiiiid of misicprc-eTilation. 


The vendor thereupon clainied to rescind on the 
ground of unwillingness to comply with the 
objection to title forming the subject-matter of 
the misrepresentation. 

Held — ( 1) that he could not do so ; and 
(2) that as the sale was under the direction of 
the Couit, the purchaser could recover the costs 
occasioned by his bidding and [lurchase in 
addition to the costs of the application to the 
Court and of investigating the title. 

Holliwell V. Seaoombe, [1906] 1 Ch.426 ; 75 

[L. J. Ch. 289 ; 54 AV. K. .455 ; 94 L. T. 186— 

Kekewich, J. 

36. Side hy the Court — Conditions of Sale — 
Abstract of Title — ('onreyancing and Law of 
Property Act, 1881 (44 & 45 Vict c. 41), s. 70.] 
— By order of the Com t, certain landed property 
was put up for sale. In the contract for its sale 
a clause was inseited that “all facts or matters 
appearing to be proved or to be certified by a 
chief clerk or Master attached to the chambers 
of the said judge, or to be stated or implied m 
any judErmont or order in the act’on in which 
ilii^ -a!c IS m.ide aie lo be iltcniod rhorcbv -.u;'!- 
ck-ulli and conclu.^ vely c\ idcnc-’d. ’ 'I he Alastci 
cuiilicd Thai die [)in[)euyTo IjC'-old ioi uuliiair, 
of I he esiriie ol one Jo'-cpli Uliilhaiii docia.scd. 
fioni vhum ihe title was (leiiied, The [iineha'Cr 
a«ked for an ahs.iiic’' of ceitaiu decd>. 

Held — iliat having legaid losecl 70 of ihe 
roiwcvanciiig Act 1881, .and to the Ltrins of (ho 
cunlraci, a good Lule had been diowii 

Ia’ rl AriTiTiiAM. WJLTiirAat r Davie?, (1901) 

'49 AA' K. 597 , 81 ]t T. 585— Cozens- 

TTaidy, J. 

37. Suhdant ml JIisilosoi ipt i<in-~Coiiipens(it ton 
— Spec {no Prrturoio/ioe — Jhisses^ioi y htle J — The 
[ilaini.ff, at a sale b\ auciion [uirchaiod a fiec- 
liold ie?ideiiiial and budding cstale The pai- 
ticulais of -ale described the [uopertv ascoveimcr 
an area of about, ."a Oi 2iq) , and boidenug the 
nne 'beer oi oinameiwal v,aier on Shoitwood 
Coaimoii. Clause 5 of the condition': of '^ale was 
as follows ; “ The [aoiidfi- is helic'. ed and shall 
be taken to be. correeih deseiibed m ilio jiai- 
Uculais as Lo quaiiLiLi and oilieiwise . . . .and if 
aiij eiior, n’i«statenient. oi (imistion in the par- 
Liculais be d SCO! Lied, ihc same shall not annul 

I the sale, nor shall any eompoiwanon be allowed 
I bv' the \eiidois to the [lurehascr ni icspeci 
thereof.'’ At rlie iiial iL was found that a.siiip 
luniung along the uiiiamental watei was not 
compiiscd 111 a deed wliioh lurmcd the root of 
title, and that the aeieage of the, pnqierty was 
oTil\ la. Jr Trie [jlauinff clamieil roscis&ion 
and letmri iif the depo'^it [la.d bj’ him. 

Held — ihat the piopeity winch the \endois 
oUcred foi sale wa-- [uoperly a mateiial part ot 
whieh Lbci had not got and as the pin chaser 
said that if he had known that those [luiLs wcic 
not included in the sale he would not have pur- 
chased ho was entitled lo lesemdand lo a leturn 
I ot the eleposiL 

' lliifD, also that, the oontiact hem, a; an open 
one as to the outlying [lait- a possessory title 
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must be shown, not for twelve years only, but 
for forty years. 

Jacobs v. Retell, [1900] 2 Oh 868 ; 09 

[L. J. Ch. 879 , 49 W. R. 109 , 83 L. T. 629— 

Buckley, J. 

38. Trustees for Sale — Leasehold Propeity — 
Sale in Lots — Pureliaser to take by Sub-demise — 
Objection — Rescission — Return of Deposit — 
Vendor and Purchaser Act, 1874 (37 & 38 Vict 
0 . 78), s, 9.] — Vendors, who weie trustees with 
an oidinary power of sale, put up for sale by 
auction certain leasehold property, of which they 
were assignees, m lots, the lease compnsingnioie 
than one tenement. Under advice which was 
considered by conveyancers, and found in prac- 
tice, the best means of selling such property, 
they inserted a condition that each purchaser 
should take a sub-demise of the house puichased 
by him for the whole term, less one day, at an 
apportioned rent. The objection was taken that 
this was a power of sale and not a power of 
leasing. The same instrument — a marriage 
settlement — containing the power of sale also 
contained a power of leasing. Under a vendors’ 
summons . — 

Held — that the transaction was a sale carried 
out by means of a sub-lease and not a sale within 
the contemplation of the trustee’s ordinaiy 
power of sale, and that the purchaser was 
entitled to have the contract rescinded, and to a 
return of the deposit, together with interest and 
costs. 

Ill re Higgins and Perciral ((1888) 57 L. J. Ch. 
807 , 59 l! T. 213 — Kay, J.) followed. 

Ik be Walker akd Oakshott’s Cokteact, 

[1901] 2 Ch. 383 , 70 L. J. Ch. 666 ; 60 
W. R. 41 ; 84 L. T. 809 — Kekewich, J. 

Overruled by In re Judd ayid Poland, infra. 

39. Trust for Sale — Leaseholds — Sale by way 
of Underlease — Trustee Act, 1893 (56 & 57 Vict. 
e. 63), s 13.]— Trustees for sale offered by 
auction in separate lots five leasehold houses 
held under one lease. It was a condition of sale 
that if all the lots were sold at the sale the pur- 
chaser of the most valuable should execute 
undei leases to the other pui chasers at appor- 
tioned rents, and that if (as in fact happened) 
some remained unsold the vendors would grant 
underleases of the lots sold to the respective 
purchasers. 

Held — a valid exercise of the trust for sale 

In re Walker and Oakshott’s Contract ([1901] 
2 Ch. 383 ; 70 L. J. Ch. 666 ; 60 W. R. 41 ; 84 
L. T. 809— Kekewich, J., supra) overruled. 

Ik be Judd and Polakd akd Skelchee’s 

[COKTBACT, [1906] 1 Ch. 684 ; 76 L. J Ch. 

403 ; 54 W. R. 513 ; 94 L. T. 695—0. A 

40. Vendor to show Twelve Years’ undisturbed 
Possession — Prior Title not to be objected to — 
Grant of Administration to Vendor — Return of 
Land sold as Assets — Objection of PurGhaser.l — 
G. was declared the purchaser of a leasehold 


farm, the subject of a judicial tenancy, which 
was sold by public auction By the conditions 
of sale the vendor was required to show that he 
had been in the undisturbed possession of the 
lands for upwards of twelve years, and prior to 
that period the title was not to be investigated, 
nor any objection or requisition made in lefer- 
ence to it. From 1879 the vendor had been 
admittedly in absolute possession, but in 1897 
he took out letters of administration to his 
father, and returned the farm as pait of his 
assets. The purchaser becoming aware of this 
refused to complete. The vendor having taken 
out a summons under the Vendor and Purchaser 
Act • — 

Held — that the taking out of letters of 
administration to his father by the vendor, after 
the acquisition by him of the absolute title under 
the statute, could not have any gi eater effect 
than an acknowledgment in writing would have ; 
that such an acknowledgment could not be relied 
on by the next of kin to revive a right m the 
case of land, where the right itself was barred by 
the statute, and not merely the remedy for 
enforcing it ; and that consequently a good title 
was shown so far as was required by the con- 
ditions of sale. 

Ik be McClure akd Gaeeett’s Cokteact, 
[1899] 1 Ir. E. 225— V.-C, 

41. “ Vendor's Title is accepted by the Pur- 
chasers” — Kon-Diselosurc of Onerous and Un- 
usual Covenants — Objections.'] — It is well estab- 
lished that, whether a sale be by private contract 
or public auction, it is the duty of the vendor to 
disclose the existence of onerous and unusual 
covenants contained m the leases of leasehold 
property sold, or at least to afford the purchaser 
an opportunity of inspecting the leases, A con- 
dition of sale stipulating that •* the vendor’s title 
is accepted by the purchasers ” does not preclude 
them from showing that a good title has not 
been shown. The purchaser has a right to 
assume when such a stipulation is made that the 
vendor has disclosed what it is bis duty to dis- 
close, and that the condition can only be read as 
precluding objection on that footing. 

Ik be Haedicke and Ltpski’s Cokteact, 

[1901] 2 Ch. 666 , 70 L J. Ch. 811 ; 50 W. R. 

20 ; 86 L. T. 402 ; 17 T. L. E. 772— Byrne, J. 

42 Warranty — Conveyance not corresponding 
with Warranty — Merger if Particulars of Sale 
in Conieyance.] — Where a preliminaiy contract 
of any desciiption, whether verbal or written, is 
intended to be superseded by, and is lu fact 
superseded by, one of a superior character, then 
the later contract — the superior contract — pre- 
vails, and the stipulations in the earlier one can 
no longer be relied upon. 

On the sale of a house by auction, a statement 
was made in the particular’s of sale as to the 
sanitary arrangements, and subsequently a con- 
veyance of the house was executed. In an 
action by the purchaser for breach of an alleged 
: warranty in the particulais of sale as to the 
sanitary arrangements . — 

Held, assuming that the statement in the 
particulars amounted to a warranty, that the 
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terms of the original contract were merged in 
the subsequent conveyance which contained no 
warranty ; and that, m the absence of fraud, the 
warranty in the 2 )articulars of sale could not be 
relied on by the purchaser. 

Geeswolde - Williams and Othees r. 

[Baenebt, (1901) 49 W. R 203, 83 L. T. 

708 ; 17 T. L. R. 110— Wills, J. 

lY. CONTRACT. 

And see Bankeuptcy, 7. 

43 Act of Bciultvii.ptey ly Vender after 
Contract and he fore Bate of Completion — Payment 
after Afotiee of Art of Jinnhrnptey — Return of 
Beposit — Bankruptcy Act, 1883 (40 & 47 Vict. 
c. 52), s. 49 1 — The plaintiff entered into a con- 
tract to purcliase a public-house, the purchase to 
be coniiileted within four weeks, and paid a 
deposit. By the contract the deposit was to be 
forfeited in case of neglect or refusal on the part 
of the purchaser to peiTorin his part of the con- 
tract, and to be returned in case of such neglect 
or refusal on the jiart of the vendor Before the 
expiration of the four weeks the vendor com- 
mitted an act of bankruptcy The plaintiff 
thereupon gave notice refusing to complete the 
purchase, and requiring the deposit to be re- 
lume I 'L’he \(‘'idor iicM'r. ui bid became 
baiikiupi 

IIjmei Ih.ii n-, iliO i)lci iiiLiff had af ihc daie 
fixed I'lir c(im|iIclion notice of an aiailabic act of 
I'unkrupun , p.ivmcni oL the inncba'.e-moiicv to 
the ec'ido! uould no'' have been pioiccied by 
i-eci 49 of riii3 Banlnuoicy Ac,, 1883. m (lie 
mcnl of ( 1)0 \<:iidoi'-> l/anktupicv uno)) ;i iiei'i.on 
jn("-cnicd vv.hn tineo inonTlm of ilic act of 
biin'nn[)tcy and llie\cndoi wa-iiiotm a iiO'-’lion 
to coiiqiletc tlie ijMchtisc by execut'ne a con- 
vcvance and giv ug a good rccc’pt foi the 
jniiclia'c-inoney , anl tluit dm iihimnJf wa-, 
iiccordingB' entitled ic thenumn ol die deposit 

Bo’WMLL ( MAIt-ijrALJj TMiElsACo '18!'9J 1 

ro. B 710 , GS ]., .1 O. B. 477 ; 17 W R. 

1)9 80 L 'T .7(i9 , 15 I' b. R 289 ; G Manson, 

I"— (, A 

44 . Jyreemeitl hij Lr<-or to pnreha-^e JmfSce’s 
Tide rest — Premise'. pm'iJu de.yroyril hy Fire — 
A'oz Ill'll rniy to the Pidl Tb/i/c j - A vendiu’ is, 
aftci ibc acccptneco of rlic contnicr, in the 
poadion of iiiwtcc lor ilic purcliii'-ei. and is 
bound TO lake nicwmable caic if the jnoperrv 
cmiqirised in tlm coima'-'l 

A lo'-so! agifud 10 piircha-ie fioni Ins lc"COs 
tliei' I'li^-tc-tni certain inetn’-c- No 1 ime was j 
hx(‘d loi' coinplciioii oL th: emitract I’liclcsscc- , 
had (.ovenanied lo in-i'ire. hcv hn 1 not insured I 
to The inll value Beloie coiiqile' ioi, of the 'iilc | 
part of the, piemia,.', waa dc-iioyed bv file The | 
inriuianco oiiice jiaid the Ic-accs .•C20i). 

Held — rhal there vvv- no bic.icii of the c,)\c- 
iiant Lo nisni'i', cxce])t sv) tar as the amount was 
ccucerned • and that ai the t.20C' unglr fiiiriv'bc 
rogaided as the .Linoiint duo to ihc ]'laiiitiff. tic 


was not entitled to any damages, and must 
specifically perform the contract. 

Newman u. Maxwell, (1899) 80 L. T. 681— 

[Kekewich, J 

46 . Assignment of Leasehold Puhlie-houw — 
Open Contract — Qualified Covenant not to Assiyn 
without Lessor's Consent — Consent unreasonafly 
withheld.'] — Tiie lessee of a public-house con- 
tracted to sell under an open contract the lease 
to a brewery company. The lease contained a 
covenant that the lessee would not assign, under- 
let, or otherwise part with the demised premises 
without the wiitten consent of the lessor, but 
that such consent should not be unreasonably 
withheld in the case of a respectable and respon- 
sible tenant The lessor refused to consent 
chiefly on the ground that he wished to retain 
the house as a “ free house.” 

Held — that the vendor had not made out a 
sufficient title which could be foiced on the 
purchaser. 

In EE Maeshall and Salt’s Conteact, 

[1900] 2 Ch. 202 ; 69 L J. Oh 542 , 48 W. R. 

508 ; 83 L. T. 147— Byrne,)!. 

46 . Banlmiptcy of Vendor — Biselatmer hy 
Irustee — Specifc Performance — Banhrnptcii 
Act, 1883 (46 & 47 Vict. o. 52), ,s‘. 55—Banjl- 
ruptey Art 1890 (.53 & 51 Vict e 71), 13]— 

I A coiitiaci vva- ciitticd into tor the sale lo llm 
I [ihi’ulirt oi the cquiiy of I'edempt'.on in ccriam 
Ica-tdiold propeily. A dnioiit \\<i' paid by the 
j)uicliaser ;md the title was accepro,! b\ him 
j i he veuiior became bvinkrnpt Tlicflialt a'«un- 
I niour was '-cut :u In ilic 2) in elm -.e: , iuid the 
' cii.'Mossmrni vv.is iorwaidod The liusicc ni ihc 
\c;idi)i ' bimkj 112)1 cv .'.i id licwiudd disclaim tlic 
coni Diet wiiboui d.-cLi'iiiiiig trie leaac kce[) (lie 
j dc2)OSit. and leave the pmidni'm' lo take such 
I -.rtqi' ni the bankiuiiicy a-, lie mighr thmk fit 

Held — that the iriiMcc could nor be allowed 
ro d'^daini the conliact without di^cln’mii'g tlm, 
len-e as ho could not 'C2)aiatc the subieci- 
inalLcr of the coniract f'om the eontiiict and 
keep the 2no2>crrv' , and ilia,, the plaintiff di— 
ciaiin.iTg any right of 2 uool iigaiii-l the bank- 
rupt estate o.xcculion of the ongio-iinerir muit 
be oulcTcd 

Ifolliiiray v. Yorh ((1877) 2.5 )V. R. 627) 
di«t'iign,&licd. 

Re Kirhhnm. ((1886) 80 L T Jo 322) 
fiodow ed 

PE-iltCE r BAsTAELMS IeEvSTEE in llAMf- 

[eui’ICV ''1901] 2 Cil 122; 70 1;..! Ch -14() 

81 L T. 52,5 17 T I,. lb 366 . 8 Mansoii 2^7 

Co/.eu'j riaidy J 

47 Condition ‘hat dJoitgaqie shall alloo. Mom- 
nnycto Remain -'Imiefor Comp/eiion — Inne, tnr 
Proennny Consent of Moi1y(iyee--Pri natture 
Rr-iet'ision hy Iidi'ndiny Pard>a<c r~j — A pnbln'- 
‘’ou«c wm*- leased ro the del end, ant toi a tcim or 
Ivcais. The ic-s-or had lent to the dejcmhiiu 
I ■‘BJOO upon mortgage The dcfeudaiil wa-i 
di'-iious i,f idling flic lea-c. and the nla.idiit uf 
purcu.nsing it, piovided the Ic-sor vvivnhl :illi)w 
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the amount then due on the mortgage to remain 
standing, so that the plaintiff need not find 
ready money to that extent An agreement was 
accordingly made between the plaintiff and the 
defendant for the sale, which was to be com- 
pleted on November 10th following. The [ilain- 
tiff on signing the contract was to pay £100, 
and in case of default due to the plaintiff’s 
action the deposit was to be forfeited. The 
contract was subject to the condition that the 
lessor would transfer the loan to the plaintiff. 
The lessor, on October tth, said he would only 
consent to the sum of £700 remaining on moit- 
gage. The plaintiff then and there said he would 
have nothing more to do with the purchase, and 
that the contract was off. The vendor did not 
treat the refusal of the mortgagee as final. 

Held — that the defendant had, until 
November 10th, the day fixed for completion, to 
procure the consent of the lessor to the condition 
as to the moitgage; that it was through the 
plaintiff’s fault that the contract was not com- 
pleted, and therefore he was not entitled to 
recover back the deposit. 

Smith r. Butler, [1900] 1 Q B. G94, 69 L J. 

[Q. B. 521 ; 48 W. R. 683 : 82 L. T. 281 ; 16 
T. L. R. 208—0 A 

48. Construction — Whether Contract Absolute 
or Opti07ial.'\ — The plaintiff sued the defendant 
for breach of an agreement to sell him certain 
premises known as Nos. 1 & 2, Milton Villas, 
Southend, for £1,600. Under the terms of the 
agreement, it was provided that this contract 
was to be delivered within 14 days, or the deposit 
was to be returned. The plaintiff paid £20 by 
way of deposit, and this amount the defendant 
returned to him within the 14 days, with an 
intimation that he had determined not to sell the 
premises. 

Held — that the defendant had 14 days within 
which to deliver the contract, or to return the 
deposit ; and that, if he took the latter course, 
the contract was at an end, and that the plaintiff’s 
action therefore failed. 

Decision of Channell, J. ( (1898) 14 T. L. R. 
180) reversed. 

SybR V. Alder, (1898) 14 T. L. R. 550— C. A. 

49. Contract %n Letters — Contract “Subject to 
an Agreement’^ — Ltefercnaeto Formal Contract — 
Intention— Statute of Frauds ] — In answer to an 
offer to purchase land for £276, the vendoi 
accepted “subject to the conditions of sale and 
an agreement.” At that time the property was 
subject to some incumbrances which the vendor 
had not yet lemoved though he was trying to 
do so. The purchaser had appaiently been 
allowed to go on the land, and had executed 
some repairs there, but the vendor had remained 
in occupation. The conditions of sale referred to 
were conditions used at an abortive auction at 
which the property had been offered for sale. 

Held, on the facts, in an action by the pur- 
chaser for specific performance, that there was in 
this case no concluded contract. 


Wiimv. Bull ((1878) 7 (J. D. 29 ; 47 L. J. Oh, 
139 ; 26 W R. 230— Jessel, M.R.) applied. 

Filbg V, Ifounscll ([1896] 2 Oh. 737 ; 65 L. J. 
Ch 852 ; 45 W. E 232 ; 75 L. T. 270— Romer, J.) 
distinguished. 

Clark r. Robinson, (1903) 51 W R 443— 

[Byrne, J. 

60. Contract — Contract in Letters — 0-(fer “ Sub- 
ject to Agreement stating fully the Conditions 
being Prepared and Signed'' — Held 7io Con- 
tract.] — W.’s solicitors wiote on his behalf to M. 
as follows . “ lie Mason’s Arms, Dmniugton — We 
agree to sell the above for £1,77.5, subject to 
agreement stating fully the conditions being pre- 
pared and signed at our office on Monday, say 
at eleven o’clock.” The agent of M. replied, “I 
beg to accept yours of this date re Mason’s Arms 
on behalf of Mr. M ” 

Held — that these two letters did not con- 
stitute a contract between the paities, the 
preparation of a full agreement being a con- 
dition precedent to the conclusion of the bar- 
gain , and also that fuither coriespondence 
showed that they were not intended to be the 
final bargain, and that the case was therefore 
i within the decision of Bristol, cfe., Aerated Bread 
Co. V. llaggs ((1880) 44 Ch. 'D 616 , 59 L. J. 
Ch. 472 ; 38 W. R. 393 ; 62 L. T 416— Kay, J.). 

Winn V. Bull ((1878) 7 Oh. Div. 29; 47 
L. J. Ch. 139 ; 26 W. R. 230— Jessel, IM.E.) 
discussed 

Watson v. McAllum, (1903) 87 L. T. 547 — 

[Joyce, J. 

61 Contract in Letters — Siibseguenf Corre- 
spondence — Want oj Title — Fee Farm. Grant— 
Boot of Title — Title to Converted Leasehold — 
Refusal to make Title — Breach of Contract — 

I Discharge of Purchaser — Resemum.] — By letters 
of February 6th, 1897, C offered to purchase his 
interest in certain lands, subject to the satisfac- 
faction of O.’s solicitor, the purchase to be con- 
cluded on April 25th, and M. accepted the offer. 
The premises were held under a fee farm grant, 
dated August 21st, 1852, and made pursuant to 
the Renewable Leasehold Couveision Act (12 & 13 
Vict. c. l05). On February 11th M.’s solicitors 
sent to C.’s solicitor a draft agreement for sale, 
which piovided that the title should commence 
with the fee farm grant. C ’s solicitor declined 
to have this agieement executed, alleging that 
the letters were the contract ; he, however, 
agreed to waive proof of the grantor’s title A 
coriespondence ensued in which C.’s solicitor 
called for an abstract of title ; M.’s solicitors 
replied that if 0 would accept title on the basis 
of the draft agreement they would fnimsh it, 
but that M. would not make further title. On 
February 22ad M ’s solicitois sent the abstract 
stating, '• It IS distinctly understood that no title 
prior to the fee farm grant ... is to be required ” 
O.’s solicitor replied, “In reference to the under- 
standing ... I don’t seek to investigate the title 
of the grantor,” and on March 1st he furnished 
requisitions, one of which required that the 
grantor’s title to the leasehold interest should be 
shown. Replies were sent on March 6th stating, 
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among other matters, that it had been expressly 
stipulated that no inquiry should be made behind 
the grant. C.’s solicitor would not accept this, 
and on Maich 10th M.’s solicitors wrote that if 0. 
would not accept the title as stipulated in his 
pievious letters the matter could not proceed 
further , the letter concluded, “ Please let us 
know as soon as possible whether your client will 
proceed or not.” On March 13th C ’s solicitor 
wrote that the title was not a marketable one, 
and that without it C refused to go on with the 
sale, concluding, “so nothing remains but to 
send for particulars of my client’s costs.” M.’s 
solicitors replied that from the first they had 
intimated that title would not be shown prior to 
the grant, adding, “We shall, however, make 
further inquiries, and we might be able to find 
some document.” On the 16th they again 
wrote saying they had proem ed a deed which 
made this matter perfectly clear, and they would 
send a copy. O.’s solicitor answered that as M. 
had declined to carry out the agreement, he had, 
on receipt of the letter of Maich 10th, written 
to 0. stopping a sale of the house, and saying 
that the contract was ofE. On March 1 6th a 
copy of the deed showing the prior title was 
furnished, but 0 refused to complete, and his 
solicitor returned all documents, and fiunished 
his costs to M.’s solicitors They therefore wrote 
declining to admit C.’s right to terminate the 
contract In an action by M. for specific per- 
formance . — 

Held, by the Vice-Chancellor, that the con- 
tract was to be found in the letters of Feb- 
ruary 6th , that having regard to sect. 7 of the 
Renewable Leasehold Conversion Act, the fee 
farm grant could not be iclied on as the root of 
title , that C was justified in her requisition 
as to the prior title, and that her solicitoi had 
not waived her right to evidence of same But 
that a rescission of the contract could only be by 
a new contract, showing in clear and unequivocal 
terms that both parties had agreed to rescind 
the eontiact for sale ; that the letters of 
March I0(h and 13th had not that operation ; 
that 0. had not, under the ciicumstances, prior 
to April 25th a right to rescind the contract ; 
and that M. was entitled to specific performance, 
provided good title could be made 

On Appeal . — 

Held (le versing the decision of the Vice- 
Ohaiicellor) — that by the contract the vendor 
was to give a marketable title to the lands . 
that by their letter of March 10th the 
vendor’s solicitors declared his incapacity to 
fulfil this part of the contract and renounced the 
same ; and the pin chaser, having by her solicitors’ 
letter of Match 13th elected to treat this letter 
of March 10th as a breach of the contract, was 
thereby discharged and released fiom the 
contract, and was not liable specifically to 
perforin the same. 

Maookchy v, Clayton, [1898] Ir. R 291— 

[0. A.CIr) 

63. Deposit — Ao£io?i for Sj)eciJio Performanee 
— Ab&enoe of Porfeiture Clciutse — WhetKeT Deposit 
Tet‘wrnabLe !\ — In an action by a vendor for 


specific performance of a contract for the sale of 
land, it was proved that the purchaser had jiaid 
a deposit of £1,000, but there was no forfeiture 
clause. The vendor sought the usual order for 
lescission and asked for a declaration that she 
was entitled to the deposit of £1,000. 

Held — that the vendor could not have 
rescission and at the same time damage for 
breach of the contract, and that the declaration 
could not be made 

Iloioa V. Smith ((1881) 27 Ch. D 89) distin- 
guished. 

Jackson %. Dk Kadioh, [1901] W. N. 168— 

[Farwell, J. 

63. Depomt — Purolumr' s Lien for — OjAional 
Rescission by Purchaser of 300 Houses not built 
— Sale and Conveyance by Mortgagee of Vendor 
with jVotiee of Contract — Resoissiim by Pur- 
chaser. ~\ — The lien which a purchaser has for his 
deposit is a right invented for the purpose of 
doing justice as between vendor and purchaser. 

Wheie a person, absolute beneficial owner m 
fee of an estate, contracts to sell it, and the pur- 
chaser pays a deposit in part payment of the 
purchase- money, and by reason ol Ihe vemlor 
being unable to make a title, or from any other 
reason, not being misconduct on either side, the 
contract goes oft and cannot be completed, the 
purchaser has a lien on the estate for his 
deposit 

Wythes v Lee ((1855) 3 Drew. 396, 402 , 2 Jur. 
(ns) 7 ; 25 L. J. Ch. 177 , 4 W. R. 185, 316; 
26 L. T. (o s) 192) and Rose v. Watson {(1864) 
10 H. L. 0. 672 ; 3 N. R. 67.3 ; 10 Jur, (n.s.) 297 : 
33 L. J. Ch. 385 , 12 W. R. .585 , 10 L. T. (N s ) 
100) followed 

In 1897 B\ S agi'eed in writing to sell to the 
plaintiffs a freehold public-house plot on a 
ceitain building estate for £500, to be paid as to 
£200 by way of deposit on the signing of the 
contract, and as to the balance on the completion 
of the purchase with inteiest The purchase 
was to be completed as soon as 300 houses 
should have been erected on the estate If 300 
houses should not have been erected on the 
estate within two yeais from the date of the 
agreement, the plaintiffs had the right to rescind 
and cancel the agreement. The plaintiffs paid 
the £200. F. S. sold the estate to one who 
mortgaged it, and the mortgagees sold and con- 
veyed the estate to the defendant with notice of 
the agreement of 1897 The 300 houses were 
not built on the estate within the time, nor had 
F. S. paid Ol accounted for the deposit to any of 
his successors in title On December 3rd, 1900, 
the plaintiffs wrote to the defendant lescinding 
the agreement of 1897, and claiming payment of 
the £200, which was refused. 

Held — that the plaintiffs had a lien on the 
plot bj way of security for the repayment of 
£ 200 . 

Decision of Farwell, J. ([1901] 1 Ch. 911 , 70 
L. J. Oh. 515 ; 49 W. R. 534 ; 84 L. T. 419) 
aflSrmed. 

Whitbread & Co , Ld. v. Watt, [1902] 1 Ch. 

[835 ; 71 L J. Ch. 424 ; 50 W. R. 442 ; 86 
L. T. 395 ; 18 T. L. E. 465— C. A. 
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64 . Bepoui — Vendor willing hut unahle to 
complete — Right to Recover,'] — The plaintiff sued 
to recover the sum of £600 paid by him to the 
defendant by way of deposit upon a contract to 
purchase the lease of a public-house This con- 
tract was entered into on October 26th, 1896, and 
was an agreement for the sale of a free house. 
The Wenlock Brewery Company were the lessors 
to the defendant, and the lease granted by them 
bound him to buy his beer from the company. 
Although their solicitors wiote saying that they 
would free the house and join m the assignment 
of the lease, they were not under any legal 
liability to do so, nor had they in fact done so 
when the day specified for completion arrived, 
namely, December 17th, 1896. 

Held — that as in the sale of a public-house 
as a going concern time is of the essence of the 
contract, and that as on December 17th the 
defendant, though willing, was not ready to 
complete, the plaintiff was entitled to recover 
back his deposit. 

Decision of Hawkins, J. ( (1897) 14 T. L. R 138) 
afflimed. 

Warren «. Moore, (1898) 14 T. L. E. 497— 

C. A 

66 . Interest in Land — A requesting £. to 
purchase Land — A. agreeing to repay to B. the 
Sum laid out — 29 Oar. 2, c. 3, s 4.] — The Statute 
of Frauds only applies where, by the terms of 
the contract, some interest in land is dealt with 
as part of the contract. 

A wife asked her husband to buy a certain 
leasehold property, and verbally agreed to pay 
to him, if he did so, the amount which he 
expended. The husband had bought the 
property, and now sued his wife upon her 
promise. 

Held — that the contract was not one within 
sect. 4 of the Statute of Frauds, because the 
husband was not bound by its terras to acquire 
any interest in land , and that therefore the 
husband could recover from his wife the amount 
expended by him. 

Angell v. Rule ((1875) L. E. 10 Q B. 174, 
23 W. R. 648 ; 32 L. T 320) followed. 

Boston r. Boston, [1904] l K. B. 124; 73 

[L. J. K. B. 17 ; 52 W. E. 66 ; 89 L. T. 468 ; 

20 T. L. R 23—0. A. 

66 Interest in Land — Part Performanee — 
Speoijio Performance.] — By a parol contract 
the plaintiffs agreed to sell to the defendant a 
plot of land with a house thereon, which they 
were to build for her. 

During the progress of the building she fre- 
quently visited the site, and made suggestions 
for improvements, which the plaintiffs thereupon 
carried out. 

Held — that the acts done by the plaintiffs in 
compliance with her suggestions were acts of 
part performance entitling the plaintiffs to a 
decree for specific performance. 

Caton V. Caton ((1866) L. E. 1 Oh, 1S7 ; 36 


L. J. Oh. 292 — 0. A.), dictum of Lord Oran worth, 
considered. 

Dickinson r Barrow, [1904] 2 Oh. 339 ; 73 
[L. J. Oh 701 ; 91 L. T. 161— Kekewich, J. 

67 . Leaseholds — Open Contract — Title — 
Breach of Covenant to Repair — Production of 
Receiptfor Rent — Assumption that Coienants hate 
been performed — “ Unles.s the contrary appears ” 
— Conveyancing and Law of Property Act, 1881 
(44 &45 Vict c. 41),.?. 3, suh-s. 4.] — Oua sale of 
leaseholds the production of the last rent receijit 
is oxilj g^rima facie, and not conclusive, evidence 
that there has been no breach of covenant. A 
lessee, whose lease contained a covenant to keep 
the premises in good repair, sold his leasehold 
interest under an open contract on July 1st, 1901. 
No date for completion was fixed by the contract, 
but Swiiifen Eady, J , fixed November 6th, 1901, 
as the governing date for ascertaining the lia- 
bilities of vendor and puichaser. On September 
27th, 1901, the tenant brought to the vendor a 
notice in writing left upon the piennses by the 
county council, requiring the owner oi occupier 
forthwith to take down, or underpin, or other- 
wise secure, the front bay of the house. On 
November 9th, 1901, the vendor was served with 
an order made on November 1st, 1901, by the 
Lambeth Police Court requiring him to do the 
work within fourteen days The vendor took out 
a summons under the Vendor and Purchaser Act, 
1874, asking for a declaration that the piu’chaser 
was not entitled to require him to bear the 
e.xpense of complying with the order of the police 
court. 

Held that, as the sale was undei an open 
contract, the piu’chaser was entitled to proof that 
the covenants and conditions m the lease had 
been performed and observed up to November 
6th, 1901 ; that the receipt for the last payment 
of rent was not (under sect. 3, sub-sect. 4, of the 
Conveyancing Act, 1881) conclusive evidence 
that aU the covenants of the lease had been duly 
performed up to the actual completion, for the 
contrary appeared ; that the knowledge of the 
purchaser, at the time of the sale, that the title 
was bad liy reason of the breach of a covenant 
to repair was not material ; and that the expense 
of complying with the order of the Lambeth 
Police Court must be borne by the vendor. 

Barnett v. Wheeler ((1841)7 M. & W. 364) 
followed. 

Qucere, whether the purchaser could have 
enforced specific performance, as he knew of the 
disrepair, and had in consequence bought at a 
low figure • per Romer, L.J. 

Decision of Eady, J. ([1902] 2 Ch. 214; 71 
L. J. Ch. 508; 50 W. R 424; 87 L. T. 159) 
affirmed. 

In re Hignett And Bird's Contract, [1903] 

[1 Ch. 287 ; 72 L. J. Ch. 220 ; 51 W. R. 227 ; 

87 L. T. 697— C. A. 

68. Memorandum in Writing signed hy Pur- 
chaser — Signature of Vendor's Agent as 
“ Witness,"] — Certain lands were sold to a pur- 
chaser by private treaty, through an auctioneer 
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aiithonsed to act as agent tor the vendor, subject 
1,0 conditions originally jirepared for a sale by 
public auction. The purchaser signed the usual 
meniorandiim in wtitiiig attached thereto, 
acknowledging that he had jiurchased from the 
vendor the premises mentioned in the annexed 
jiarticnlars, subject to the conditions of sale 
, thereunto annexed. The memorandum was also 
signed by the auctioneer as “ witness ” The 
vendor refused to complete 

Held — that the vendor was bound by the 
signature of the auctioneer, although merely pur- 
porting to sign as “ witness, ’ behaving been duly 
authorised to sell by the venrlor 

Wallace v. Eoe, [1903] 1 Ir. E. 32— V -C. 

69 — Condition precedent — ItcpudUt- 

fion of Contract hu Vendor — Wilful Default 
— Interest — Form of Order — Specif a Derforni- 
niiee ] — An agieement was entered into for the 
sale of 3G acres of land for £3,(100 to be measured, 
the boLiudaiy on one side being undefined, and 
“subject to approval of conditions and form of 
agreement by purchaser’s solicitor.” The pur- 
chase-money was to bear interest at 4 per cent, 
from 'July (ith, 1897, until actual completion, j 
Owing to a mistake on the part ol the veiidois 
they leipnrcd the purchaser to take 12 acres at 
£100 jier acre. He lefu.sed, and brought an 
action lor sjieoitic performance of the contract 
for the sale oL 36 acies The vendois alleged 
the contract was not binding, and, if it was 
asked for rescission. No form of agieement 
was prepared or ajuiroved by the purchaser’s 
solicitor. 

Held — ^ttiat the mistake did not touch the 
substance of the coiit i act , that the [i revision as to 
the foiiii of agreement to be apjiroved by the 
purchaser’s solicitor was not a condition jirecedeiit 
to a cuinjilete contract, and that the purchaser 
was consequently entitled to the specific per- 
formance he asked. 

Held, also, that the repudiation of the con- 
tract by the vendors did not amount to wilful 
default on their part so as to prevent interes*- 
running against the jiurchaser. 

North i Percival, [1898] 2 Ch. 128 ; 07 
[L. J. till. 321 ; 78 L T. 615 , 46 \V . R. 562— 

Kekewnch, J. 

60 Mistake — Offer and Aceeptanee — 
Unilateral Mistake — Defendant acting with- 
out Adiiiie — Disuretion of Court — Damages.'] 
— The defendant offered freehold laud to 
the jilaintiff at a price based ujion a 
valuation inad^ in 1895, forgetting the existence 
of a recent valuation at a much higher 
figure. The plaintiff accepted the offer m terms 
which were not identical in every lespect, hut 
sufficient to constitute an open contract. 

Held — that the Court would not enforce the 
contract. 

Hodson r. Thbtard, (1907) 61 Sol. Jo, 482 — 

[Joyce, J. 


61, Person Contracted with — Agent — 3Iis- 
rcpresentation— Specif 0 Peiformanee ] — In 1895 
the defendants, who were trustees of a Congre- 
gational chapel, put up for sale by public auction 
a building, which had formerly been used as their 
chapel The conditions of sale imposed no 
restrictions on the user of the building. After 
the sale C made an offer for tlie huildmg, but the 
defendants declined to accejit it, on the ground 
that it was made on behalf of a committee of 
Eoman Catholics, who intended to use the build- 
ing as a Eoman Catholic place of worship, and 
the defendants objected to sell for that purpose. 
The conmuttee then told the plaintiff, who was 
the manager of a mineral water company, that if 
he could get the jirojierty they would buy it of 
him at £1U0 profit The plaintiff’s soiicltors 
wrote to the defendants’ agent, making an offer 
for the property “on behalf of our client, the 
manager of the E Mmeial Water Comjiany.” 
Aftei some negotiations, a contract was signed 
by the defendants for .sale of the building to the 
plaintiff at £1,026, a price less than O.’s offer. 
No direct statement was made that the plaintiff 
was buying for the comjiaiiy, but it was admitted 
that the defendants, during the negotiations, 
believed that he was, and that the jjlamtiff knew 
it. The plaintiff signed the contiact as principal 
without prote.st from the defendants’ agent. The 
deiendanis reCused to complete on the giound 
that the jilamtiff was buying, as agent, for the 
Roman Catholic committee, to whom he knew 
they would not sell, and bad obtained the con- 
tract by nnsiepicsentatioii 

Held, on the evidence, that the plaintiff was 
not buying as agent for the Roman Catholic com- 
mittee, but for Imiiseli with a view to icsell to 
them at a profit ; that the rmsieprc.scntation as 
to the mineral watei comjiaiiy was immaterial 
because the vcndois did not care whether they 
.sold to the company or the plaintiff, and as be- 
tween them no consideialion of the person with 
whom they weie oontiacting entered as an element 
into the contract. 

Smith V. Wheatorofi (9 Ch. Div. 223, 230) 
followed. 

Nash r. Drx, (1898) 78 L T. 446 -North, J. 

62. Piirehase-vioneij payable by Instalments 
—^Default m Payment of Last Instalment — Dis- 
appearance oj Purchaser — Lease, by Vendor — 
Bepvdiatwn — Damages] — The breach of one 
stipulation m a contract does not ot itself amount 
to an entire repudiation of the contract. It may 
do so if the circumstances lead to such an infer- 
ence , but the fuithcr the parties have proceeded 
in the perfoimance of the contract, the less 
likely IS it that by the bieacli ol one stijmlation 
by one jiarty he should intend to declare his in- 
capacity to perform the contiact, or his intention 
not tocairy it out 

The plaintiff was the purchaser and the defen- 
dant was the vcndoi of certain land for £160 
under a wrrtlen agreement jiroviding for payment 
of the purchase-money by certaru rnstalments. 
By thrs agreement, if the purchaser made default 
in payment of any rnstalment for thirty days, 
the whole price was to become immediately due, 
hut provision was made for this time being 
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extended by agreement, and in the event of 
default being made for thirty days m payment 
of the whole of the unpaid instalments with 
inteiest, the vendor was empowered to resell. 
The plaintiff took possession under this agiee- 
ment, and paid all the instahnents except one. 
but then disappeared and never made any 
fuither payment to the defendant. More than 
a year afterwaids the defendant let the property 
to B. with an option of purchase, and B. built a 
house on the land, and was in possession. The 
plaintiff thereupon made an offer to the defen- 
dant to “ make the final instalment and settle- 
ment of the ground purchased,” which offer was 
refused. The purchaser coniuienced an action 
for specific performance of the above agreement 
and damages, oi alternatively damages for breach 
of contract and repayment of the purchase- 
money with inteiust. The claim of specific 
performance was practically abandoned at the 
hearing 

Held — that upon the facts the vendor never 
brought to the mind of the purchaser, so long as 
they were in communication with each othei. 
that if he did not pay the last instalment the 
vendor would treat the contract as abandoned ; 
that the defendant had dealt with the property 
in a way in which he was not justified in doing, 
and the Court assessed the damages 

Decision of Cozens-Hardy, J. (,[1899] 2 Ch. i 
710 ; 68 L. J. Ch 749 , 48 W. R 42 ; 81 L. T. j 
113 ; 15 T. L. 11. 544) reversed. , 

CoEKWALL r. Henson, [1900] 2 Ch. 298 ; 69 

[L J. Ch. 581 ; 49 W. K. 42 ; 82 L. T. 736 ; 

16 T. L. R. 422— C. A. 

63 . Bekoissio/i — Common JlidaJio ] — A tenant 
for life sold a public house, portion of a settled 
property. After conveyance it was found that 
the public house wms subject to a reversionary | 
lease gi’anted by the predecessor in title of the 
tenant for life of which all parties weie ignorant. 

Held — that this did not furnish any ground 
for rescission. 

But held — that the repmehase of the public 
house by the tiustees out of capital moneys m 
their hands might be sanctioned 

Bennett v Wyndliam ((1862) 4 De G. F. & J. 
259) applied. 

Re Tyeell, Tyrell v. Woodhousb, (1900) 64 
[J. P, 665 ; 82 L. T. 676 — Cozens-Hardy, J. 

64 Rescission — Misdesoription — Return of 
JOejposit with Interest at 4 per cent .'] — Property 
was offered for sale as “ the capital freehold 
building site ... in the midst of a capital 
letting class of property . . . ripe for immediate 
development.” The land had been excavated to 
a depth in places of twenty feet for the purpose 
of getting out the sand and gravel it contained. 
These excavations had been filled in with road 
scrapings, dustbin refuse, and other offensive 
matter, and under the bye-laws of the T ondnn 
County Council could not be used tor buildimr 
purposes without excavating the ino'o'-h ami 

H.D.— YOL, III, 


filling in. The plaintiff claimed rescission of the 
contract. 

Held— that there had been a serious mis- 
description in essential particulars m this 
property, as the land could not be used for 
building without going to such excessive expense 
as practically to make it useless for the piiipose 
for which it was offered for sale, and fni which 
the plaintiff bought it ; and that the contract 
must be rescinded and the deposit money repaid 
with interest at 4 per cent. 

Baker v Moss, (1902) G6 J. P 360— Joyce, J, 

65. Rescission — ‘ Kotwithstandiiuj any Inter- 
mediate or Pendinij Litujation" — Resviision 
pending Lifiqation — (T/s/'.s.] — By one of its 
clauses a contract of sale provided that *■ If the 
purchaser shall insist on any objection or requisi- 
tion winch the vendors shall be unable or un- 
willing to remove or comply with, and shall 
not withdraw the same after being required so 
to do, the vendors shall (notwithstamhng any 
attempt to remove rhe same, or that there shall 
have been any intermediate or pending negotia- 
tion, proceeding, or litigation, and although they 
may have insisted that all or any of the olijee- 
tions and jequibition.s arc or is untenable) be at 
liberty, by notice m wrriting signed by their 
solicitors, to rescind the contract, and shall 
theieupon leturn to the purchaser his deposit, 
but without any interest, costs of investigating 
the title, or other compensation or payment 
whatsoever.” 

The vendors allowed a summons taken out 
under the Vendor and Purchaser Act, 1874, by 
the purchasers for a declaration that his objec- 
tions to the title had not been sufficiently 
answered, and that the title was defective, to be 
pi oceeded with after filing evidence and up to 
the moment of hearing, and then gave notice to 
rescind the contract. 

Held — that the vendors weie unreasonable m 
allowing the proceedings to go on instead of 
giving notice to rescind directly the summons 
was issued, and they must be ordered to pay the 
costs of the proceedings. 

Buddell V. Simpson ((1866) L. R 2 Ch. 102 ; 
36 L. J. Oh. 70, 15 W. R. 115 , 15 L. T. (n.s.) 
305) followed 

In re Spindlbr and Mbaes’ Contract, [1901] 

[1 Ch. 908; 70 L. J Ch. 420, 49 W R. 

410 ; 84 L. T. 295 — FarwelL, J. 


66. Rescission — Specific Performance — Decree 
for with Costs — Purchaser failing to Comply — 
Vendor nioiiny to rescind Contract and for Costs 
— Form of Order ] — Wheie, after decree for 
specific performance with costs, the purchaser 
tails to comply, and the vendor moves to rescind 
the contract and for costs, the order may follow 
the form in Westernian v Pantlioi (8eton on 
Judgments, 6th ed vol. in. p 2289), i e., granting 
rescission of the contract wnth costs of the motion, 
all fuither proceedings to be stajed except such 
ii-i might be necessary for the recoveiy of the 

la 
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costs of the action already ordered to be paid, 
and the costs of the motion. 

Olde V. Oede, [1904] 1 Ch H5 , 73 L .T. Oh 81 , 
[52 W. R. 260 , 89 L. T. OOl—Rarwell, J. 

CY. Sale hij Purchaser under Original Contract 
stibjeot ‘■‘to the same terms as to title, 4’^.,” as in 
suehOrtginal Contract — Timefimed for Completion 
— I'nterest .'\ — In May, 1897, B. contracted to sell 
to K. certain lands, the pui chase to be completed 
on October 11th, and, failing completion on 
that date, interest to be paid by the purchaser 
at £5 per cent, on the balance of purchase- 
money then due. 

In June, 1897, K. contracted to sell the same 
premises to 8 , subject to the same teiras as to 
title, &c as in the oi igmal contract, S eventu- 
ally refused to complete until January. 

On a summons by K asking for a declaration 
that October 11th was, by refeience to the 
original contract, the time fixed foi completion, 
and that the defendant might be ordered to pay 
interest from that date ; — 

Held— that a clause of this kind, which might 
possibly involve seiious liability on the puichaser, 
could not be lead into the agreement of June, 
1897, and that the contract was theiefore an 
open one , but that, as interest was payable 
from the time when the purchaser could pru- 
dently have taken possession and the abstract 
was delivered on Octobei 22nd, interest should 
run from November 1st, 1897. 

He Kbeble and Stillwell’s Fletton Beiok 
[Co , (1898) 78 L. T. 383— Stirling, J. 

68. Signafvre hj Purchaser — Name and 
Address of Vendor printed on Note Paper — No 
Signature by Vendor — Statute of Frauds (29 
Ohas. 2, G. 3), s. 4.] — Signing for the purposes of 
the Statute of Frauds does not necessarily mean 
a person writing his name, but means his ratify- 
ing by writing, in some form or other, the docu- 
ment which contains the contract. Therefore 
for an intending purchaser to write and sign a 
letter on a sheet of note paper, with the address 
and name of the intending vendor printed 
thereon as a heading, but not signed by him, 
does not satisfy the Statutes of Frauds so as to 
bind the vendor. 

Schneider v. Norris ((1814) 2 M. & S. 286 ; 
16 R, R. 260), Beans v. Hoare ([1892] 1 Q, B. 
693 ; 61 L. J. Q. B. 470 ; 66 J. P. 664 ; 40 W R. 
465 ; 66 L. T. 345 — Div. Ct.), and Tourret v. 
Cnpps ((1879) 48 L. J Ch 567 , 27 W. R. 706) 
distinguished 

Huoklesby r. Hook, (1900) 82 L T. 117 — 

[Buckley, J. 

69. Validity — Question raised as to Validity — 
Questions as to the Construction of the Contract — 
Summons — Vendor and Purchaser Act, 1874 
(37 & 38' Viet. 0 . 78), s. 9 — Oonreyanoing and 
Paw of Property Act, 1881 (44 & 45 Viet, c 41), 
s. 6, subs 2.]— Under sect. 9 of the Vendor and 
Purchaser Act, 1874, although a question may 
be raised as to the validity of the contract as it 
stands, yet questions as to the construction of 


the contract ought to be determined — eg., a 
question of right of way, or whether or not the 
purchaser could insert in the conveyance such a 
grant of rights of way as is provided for by 
sect. 6, sub-sect 2, of the Conveyancing Act, 
1881 

A vendor is entitled, in the absence of indica- 
tions in the contract of a contrary intention, to 
insist on the express insertion in his conveyance 
of geneial words of less import than those which 
would be implied in the absence of such express 
insertion, by virtue of sect 6 of the Conveyancing 
Act, 1881. 

In EE Hughes and Ashley’s Contract, [1900] 

[2 Ch .595 ; 69 L J. Ch. 741 , 49 W R. 67 ; 

83 L T 390— G A. 

70 Vendor to aompleto House and Outbuildings 
in a proper and worlunanhlie Manner — Breach 
of Contract — Claim for Damages after Completion 
of Conreyanec.'] — By a contract made on 
December 24th, 1897, between the plamtiif and 
the defendant, the plaintiff agreed to buy a 
house, then in the course of erection, from the 
defendant. The defendant was to finish ceitam 
things and fix stoves, drains, fixtures, &c , and 
he further agreed to find, supply, and fix all 
requisite good materials and all labour, and in 
all other respects to complete the house and 
outbuildings in a proper and workmanlike 
manner, fit for habitation. The purchase was 
completed and possession given. The plaintiff 
subsequently brought an action for damages for 
breach of the contract. 

Held— that the rule is that if the contract is 
collateral, and is independent and in addition to 
the description of the property, an action can be 
brought d( spite the comphtion of the convey- 
ance; and that the plaintiff could therefore bring 
the action. 

Saundees v. Cockeill, (1902) 87 L. T. 30 — 

[Div. Ct 

71. Warramtg — Basenmit — Light and Air — 
Deed of Achnowledf/ment — Non-disclosure — 
Spcoifie Performance — Compensation — Costs ] — 
A contract for the sale of a house with windows 
looking over the land of a third person implies 
no representation or wan'auty that the windows 
are entitled to the access of light over that 
land. 

Prior to an agreement for the sale of a new 
house which had windows overlooking a recrea- 
tion ground belonging to the town council, the 
vendoi by deed covenanted for himself and the 
owner for the time being of the house to pay to 
the town council Is a year, and declaied each of 
such payments to be a foesh acknowledgment 
that the owner wms not entitled to any right of 
light or air to any windows overlooking the 
ground in question The vendor did not dis- 
close this deed when the agreement for sale was 
entered into. The purchaser, upon hearing of 
the deed, refused to complete. 

In an action for specific performance 

Held — that the purchaser was not bound by 
the covenant to pay contained in the deed, and 
its effect, as against the purchaser, was merely 
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to postpone the commencement of the statutory 
period until she had given notice of repudiation, 
which she could do as soon as she had completed 
the pm chase ; that theie was no ground for 
lef using to grant specific performance or for 
giving compensation, but no order would be 
made as to costs, as the vendor ought in fairness 
to have informed the purchaser befoie the con- 
tract of his covenant with the corporation. 

Bonnet' v. Qreat Westenn Il>/ Co. ((1883) 
24 Ch D. 1 , 47 J. P 580 , 32 W. R. 190 , 48 
L. T. 619 — 0. A.) followed. 

GrBEENHALan 1'. Bkindley, [1901] 2 Ch. 324 ; 

[70 L J. Ch. 740 ; 49 W. R. .597 ; 84 L T. 

763 , 17 T L R 574— Farwell, J. 

V. CONVEYANCE. 

72 BonwUiftj — Mtstahe — Expenditufe — 
Acq^uiescence — Compensation.'] — In 1895 a 
purchaser took possession of land in excess of 
that purported to be conveyed to him, and 
spent money on such laud, enclosing it with a 
wall. The vendors, in 1899, brought an action 
to recovei the piece of laud. 

Held — that the defendant was bound to give 
up so much of the land as did not pass by his 
conveyance, and was not entitled to compen- 
sation for his expenditure thereon, 

Maeeiott r. Reid, (1900) 64 J. P. 376 — 

[Kekewich, J. 

73 Coienant 1)]! P'Ut'cliaset'— Covenant to per- 
form original Cotenant.'t — Proper Form: — 
Intended only as Indemnity ] — Upon a sale of 
freehold land, subject to lestrictive and other 
covenants, the proper form of covenant by the 
purchaser is to perform and observe the original 
covenant and to indemnify the vendor, prefacing 
the covenant with the words •' with the object 
and intent of affording to the vendor, his execu- 
tors and administrators, a full and sufficient 
indemnity, but not further or otherwise.” 

Semble, however, even without these words 
(and in the case of leaseholds as well as of free- 
holds) the Court would construe the covenant as 
being merely an indemnity ; and would not 
aRow the vendor to sue the purchaser on it unless 
the covenantee threatened proceedings. 

In EE Poole and Glaeke’s Conteact, [1904] 

[2 Ch. 173 , 73 L J Ch. 612 ; 91 L T. 275 ; 

20 T. L. R. 604 , 53 W. E. 122—0. A. 

74. Grant— Construction— Use of Garden — 
Grant to Lessees., Sub-lessees, and Teramits, being 
Oocnpters of certain Houses and their Tenants — 
Members of a Club.'] — A vendor granted the 
right of using certain ornamental gardens to the 
purchaser, his heirs, &c , and his and their lessees, 
sub-lessees, or tenants, being occupiers of certain 
houses, and their families and fi’iends. 

A limited company, owner of some of these 
houses and lessee of another, conveited them 
into a piopnetary lesideutial club for ladies , 
there were .^bedrooms in the club aUotted -to 


members at a weekly rent payable in advance, 
subject to the rules of the club. 

Held — that the resident members were 'not 
“ lessees, snb-lessees, or tenants” of the company, 
nor “fiietids” , and that, therefore, they had 
no right to use the gardens. 

Keith r. Twentieth Centuey Club, Ld., 

[(1904) 73 L. J Ch. .54.5 , .52 W R. .554 ; 90 
L. T. 775 ; 20 T. L R. 462— Buckley, J. 

75 Grunt — Exception to he Aseerfirined by 
Subsequent Election — Limitation of Estate in 
futuro — Inralulitq of Exception — Operation at 
Common Law — Perpetuif ij— Statute of U.m.s (27 
Hen. 8, c. 10), .v 1.] — It is a settled rule of con- 
stiuction that where there is a grant and an 
exception out ot it, the exception is to he taken 
as inserted for the benefit of the giantoi, and to 
be construed in favour of the grantee. If then 
tlie grant be clear, but the exception be so 
framed as to be bad for uiicertainfy, the grant 
IS inoperative and the exception fails. 

By a conveyance on sale, certain freehold 
lands were conveyed unto and to the use of the 
purchaser m fee simple, with the exceptions and 
reservations set forth ui the fiist schedule to the 
conveyance This schedule contained the follow- 
ing words- “Save and except, and leserviug 
unto the vendors a piece of laud not less than 
forty feet in width.” commencing at a specified 
point and terminating “at the nearest road to 
be made by the jmrcliaser or his assigns on the 
estate so as to give access to such road ” from 
othei lands of the vendois. The purchasei after- 
wards constructed certain roads on the estate.- 
In an action brought to determine whether a 
plot of land on which a road had been com- 
menced but not completed was excepted from 
the conveyance . 

Held — that the conveyance operated at 
common law, and not under the Statute of Uses, 
and that the exception was bad , but that even 
if the conveyance operated under the Statute of 
Uses, it was equally bad as infringing the rule 
against perpetuities 

Savill Beothbes, Ld. r, Bethell, [1902] 

[2 Ch 523 ; 71 L. J. Oh. 652 , 60 W R 580 ; 

'■ 87 L T. 191— C. A. 

76. Proiistons which should be embodied in 
Covenants in the Conveyance]— m a 
contract for the sale of land stipulating for 
something to be done by vendor or purchaser 
after completion (e.g., the erection of fences), 
should be embodied in the conveyance as cove- 
nants 

In eb Coopee and Ceondace's Conteact, 

[1904] 52 W. R. 441 , 90 L. T. 258 — 

Kekewich, J. 

77. Referring to a Principal Agreement and 

Plan—'-'- Estate, Term and Interest" — Mistake— 
Redifieation—Conreyanccngand Law ofProqm'tij 
Act, 1881 (44 & 45 Vict. c. 41), 7, sub-s 1 (a).] 

A conveyance first referred to a piincipal agree- 
ment, uiuler which the defendant held, and then 
the defendant conveyed as beneficial owner all 

13 — 3 
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b:s “ estate, term and interest ” under and by 
virtue of the principal agreement in the piece of 
land coloured led on the plan annexed to the 
principal agi'eeinent The vendor could not 
make a title to a small portion of the land 
coloured red. .An action was brought by the 
purchaser for damages for breach of the implied 
covenants. 

Held — that there were two things to consider 
— namely, the quantum of the estate of the 
assignor, and the limit's of the property to which 
that estate plied ; that the quantum of the 
estate was limited to the estate which the defen- 
dant had under the principal agreement, and the 
bmit.s of the property were defined by the part 
of tiie plan coloimed red ; and that the defendant 
covenanted that he had the interest given to 
him by the principal agi'eeinent in the land 
coloured red. 

Behnev v. M^Cuhe ((1863) 14 Ir. 0. L Eep. 
377) explained. 

Held, also, that paiol evidence could not be 
admitted to rectify the conveyance which was 
made in accordance with the vyritten contract, 
without first rectifying the contract and enforcing 
it as rectified. 

Page v. Midland By Co. ([18941 1 Oh, 
11 ; 63 L J. Ch. 126 ; 42 W. E. 116 ; 70 L. T. 
14 — 0. A ) foUowe 1. 

Held, further, that lu the absence of fraud 
vendors or purchasers of land cannot be put to 
their election to rescind or accept rectification 
on the ground of unilateral mistake. 

' May i\ PLATT.rifiOO] 1 Ch 616 . 69 L T Ch. 357 ; 
[i8 \V. E. 617 ; 83 L T 123— Harwell, J 

78 JRUjht of Wily omitted to Jtc Mentioned , — 
Jm,j}hed Coee.nuni Joe Title — Breeah of the 
Coienant — Measure, of Bamagen — Coni eyancinij 
and Laxo of Pro party Act, 1881 (44 & 4.5 Vict. 
c 41), X. 7.] — The defendant sold and, on 
December 9th, 1898, as beneficial owner conveyed 
to the plaiutifE ceitain lands, and as io a ceitain 
strip of land — a piece ot road — subject to the 
rights of way thereover specified in a schedule to 
the conveyance. By an accident a certain right 
of way granted to the Counles', of M. was omitted 
to be mentioned in the conveyance to the 
plaintiff, allhough no fiaud or deceit on the part 
of the defendant was alleged oi suggehted. 

Held — that there was a breach of the covenant 
for title implied under sect 7 of the Conveyancing 
and Law of Pioperty Act, 1881, complete on the 
execution of the conveyance, and that the pioper 
measure of damages was the difference between 
the purchase-money, or price paid upon the pur- 
chase of December 9th, 1898, ani the value of the 
premi.ses as conveyed, such difference being caused 
by the defect in the title to the strip ot road 
m question, or, in othei words, to the existence 
of the Countess of M.’s right ot way over that 
strip— that is to .say, the difference between the 
value of the property as purported to be con- 
veyed, and that which the vendor had power to 
convey, 

TuKNEfc f Moon, [1901] 2 Ch 825 , 70 L J. Ch. 

[822 ; 86 L. T. 90 ; 50 W E. 237— Joyce, J. 


VI. LEASEHOLDS. 

79 Assignment of Lease — Covenant hy 
Assignee to observe and perform the Covenants 
m Lease — Covenant vn Lease not to maho any 
alteration ■in the. Premises — Right of Lessee to 
enforce Covenant by Injunction ] — The lessee 
covenanted m a lease not to make any alteration 
or addition to the premises except with the con- 
sent of the lessor. The lessee assigned the lease, 
the assignee covenanting to observe and perform 
the covenants and conditions in the lease and to 
keep the lessee indemnified against all claims 
on account thereof. The assignee made certain 
alterations in the premises without the consent 
of the le.ssor, but the lessor did not see the lessee 
01 assignee in respect thereof. The lessee brought 
an action against the assignee claiming a man- 
datory injunction to remove the alterations. 

Hi«LD — that the covenant by the assignee 
must be construed merely as a covenant to in- 
demnify the lessee against breaches of covenant 
m the original lease, and that the lessee was not 
entitled cf right to enforce the negative covenant 
in the lease, though he would be entitled to in- 
demnity if tiie lessor sued him for damages for 
the breach thereof. 

In re Poole and ClurMs Contract (Ho. 73, 
supra') applied. 

Harris r Boots Cash Chemists (Sodtheen), 

[Ld., [1904] 2 Oh. 376 , 73 L. J Gh.708 ; 52 
W, E, 668 ; 20 T. L. R. 623 — ^Warrington. J. 

79a. Condition — “ Vendor's Title is Acceyited 
by the Purchasers" — Kon-Disolosure of Onerous 
and 'Unusual Covenants — Objections.'] — It is 
well established that, whether a sale be by 
private contract or public auction, it is the duty 
of the vendor to disclose the existence of onerous 
1 and unusual covenants contained in the leases 
of leasehold property sold, or at least to afford 
the purchaser an opportunity of inspecting the 
[ leases A condition of sale stipulating that" the 
vendor’s title is accepted by the purchasers ” 
does not preclude them from showing that a good 
title has not been sho-wu. The purchaser has a 
right to assume when such a stipulation is made 
that the vendor has disclosed what it is his duty 
to disclose, and that the condition can only be 
read as precluding objection on that footing. 

In be Haediokb and Lipski’s Contract, 

[1901] 2 Oh. 666 ; 70 L. J. Ch. 811 ; 50 W. E. 

20 ; 85 L. T. 402 ; 17 T. L B. 772— Byrne, J. 

80. Sale of Lease — Right to Light — Adjoin- 
^ mg Land owned bxj Vendor — Berogatwnfroiri 
Grant.] — In 1896 M., the chief .shareholder 
and managing director of the plaintiff company, 
entered into an agreement with some landowners, 
whereby he was to erect certain premises, and 
upon completion would have a right to call for a 
lease thereof. In 1896 he bought for £10,000 
some adjacent land, the owners of which com- 
plained of his building operations. In 1897 he 
sold to the plaintiffs ins right to call for a lease 
of the premises being built by him, and such 
lease was duly gianted Subsequently he sold 
some of the adjacent land purchased by him to 
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the defendants, who were now building thereon 
in such a way as to darken the plaintiff's 
premises. 

Held — that, though at the date of the 1896 
agi’eement M intended that the plaintiffs should 
take over and occupy the buildings to be erected 
by him, he was not acting as their agent then, 
or in 1897 ; that there was no evidence that he 
meant to sacrifice the land tor which he gave 
£10,000, and that no contract by him to keep 
such land free of buildings could be implied , and 
that therefore the plaintiffs had no right of 
action against the defendants 

Financial Times, Ld. r. Bell, (1903) 19 
[T. L E, 133— Byrne, J. 

81 Sale of Leasehold Property — Unusual 
and Onerous Coienants in Lease — Duty oj 
Vendor to give Notice of Such — Const met ire 
Notice .] — Upon a sale of leasehold propeity, it is 
the duty of the vendor to disclose to an intending 
piu'chasei the existence of unusual or oneious 
covenants 

In default of express notice, the vendor can 
only affect the pm’chaser with constructive notice 
if he gives him an opportunity of disco veiiiig 
the contents of the lease under such circum- 
stances that he ought reasonably to have 
discovered the existence of the covenants. 

In such cases it is a question of fact whether 
or not there has been an absence of reasonable 
care on the part of the purchaser or those acting 
foi him. 

In re Huediche 4' Lipski's Contract ([1901] 
2 Ch 666 , 70 L. J. Oh. 811 , 50 W, E. 20 ; 85 
L. T. 402 — Byrne, J., No siqim) approved. 

Molyneux r. Hawtuey, [1903] 2 KB. 487 ; 

[72 L J. K. B 873 , 52 W. E. 23 , 89 L. T. 350 

— C. A. 

82 . Sale of Improved Ground Pent — Con- 
tract — Uiulerleuse — Outstanding lay — 
Declaration of Tru^t.] — In 1865 a lease was 
granted for a term of 99 years at a lent of 
£3 16.V id. This lease became vested in H , who, 
on August 6th, 1885, granted S an undeilease 
for the whole term less 11 days at aientof £12. 
H. moitgaged for the whole term less one day, of 
which there was a declaration of trust. On 
September 29th, 1896, the mortgagees sold to W 
The legal personal representatives of W. were the 
vendors, and the purchaser had entered into a 
contract to buy “an improved leasehold giound 
rent of £8 3s Sd. out of a giound rent for £12, 
amply secured on property held on lease . 
subject to an original giound rent of £3 16.s“, idC 
The conditions provided that the title should 
commence with an indenture dated August 6th, 
1885. 

Held — that what was sold was an improved 
leasehold ground rent for the whole term during 
which it was payable— i e. , the residue of the 
term during which the ground rent of £12 per 
annum was payable , that it was not too late to 
raise the point as to the purchasei being out of 
time, because the point was one of conveyance 


and not of title , that the outstanding day must 
be conveyed as the purchaser directed ; that the 
abstiact showed a good equitable .title iii the 
vendois ; and the purchaser could have an 
assignment of the whole of the original term less 
one day, with the equitable interest in the out- 
standing day. 

EE tiCOTT and EAVE'S CONTRACT, [1902] 86 
[L. T. 617— Eady, J, 

83 . Sale .mhjert to Consent of Lessor — 
Vendor's Duty to do his Best to obtain Con- 
.mit — Vendor indue vug Refusal — Measure of 
Damages.] When a lessee, whose lea^e prohibits 
assignment without the written consent of the 
lessor, enters into an agreement, expressed to 
be subject to the lessoi’s consent, to sell the 
propeity, he is bound to do his best to obtain 
such consent. If the vendor does not perform 
that duty, and still more if he actually induces 
the lessor to lefuse, the purchaser may recover 
not only his deposit, with interest and costs, 
but also damages for the loss which he has 
sustained owing to the vendor’s omission to 
obtain the required consent. 

Liabi V Fothergill ((1874) L. E. 7 H. L. 158; 
43 L. J. Ex. 243 j 23 W. E. 261 , 31 L. T. (ns.) 
387) considered. 

In such a case if it appears that the vendor 
has made no effort to obtain the lessoi's consent, 
it will be presumed against him that he could 
have procured it ; and it is then for him to piove 
that he could not have induced the lessor to 
accept the purchaser as tenant. 

Decision of Komer, J., reveised. 

Day r. Singleton. [1899] 2 Ch. 320 ; 68 L. J. 

[Ch. 593 , 48 W. E 18 , 81 L. T. 306— C. A. 

VIl MISCELLANEOUS, 

84 Completion Delayed Unavoidably — Vendor 
remaining in Possession — Receiving Rents — 
Arrears of Rent pieiiously due — Right to 
Appi-opriate ] — The completion of a purchase 
was delayed through no default of the purchaser, 
and the vendor lemamed in possession. After 
the date fixed for completion he leceived lents, 
and in rendering his apportionment account he 
claimed to appiopnate some of the money 
received to wipe out certain outstanding arrears 
of rent. 

Held — that he had received the money on 
behalf of the puichaser, and was not entitled to 
appropriate it to a debt due to himself. 

Plews i . Samuel, [1904] l Ch 464 , 73 L. J. 

[Ch, 279 ; 52 W, E. 410 ; 90 L. T 533— 

Kekewich, J. 

85 Eiidence — Scottish Document Registered in 
Scotland — Production not Possible — Secondary 
Evidence ] — Where an original document is 
registered m Scotland as a document of record 
and cannot be produced in England, a vendor 
does all that is necessary if he furnishes sufficient 
secondary evidence of its contents. 

Haleett i \ Earl of Dudley, [1907] 1 Ch. 

[590; 76 L. J. Ch. 330; 96 L T. 539— 

Parker, J. 
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86. Public Home — Ltcenee — No)i-diM}lo>>urc of 
Conviction recorded on Licence — Liceti'^ini/ Act, 
1872 (36 & 36 Vict. c. Dl), s. 31 ]— On a sale of a 
public house with a licence attached, the non- 
disclosure by the vendor of the fact that one 
conviction has been indorsed on the licence is 
not a material omission which entitles the 
purchaser to refuse to complete the sale. 

In rb Ward and Jordan’s Contract, [1902] 

[1 Ir. E. 73— M.E. 

87. Iipnct''isi'in — Renmnahle Ground for — Pur- 
clutm' Imirtmg on Pisckimjc of very Small 
Contingent Tncimbranee — Pefmal of Indemnity 
in Lieu of Liichargc — Notice ofRcncixsion “ With- 
out Prejudice." — The fact that a purchaser 
refuses to accept an indemnity against a very 
small contingent incumbrance, eg., a possible 
liability for succession duty not exceeding 20.v 
in all, is not in it.self a “ reasonable ground ” 
for rescinding the contract However small the 
amount may be, and however remote the con- 
tingency, a purchaser is entitled to have it 
discharged. 

A notice of rescission given *' without prejudice ” 
is ineffective 

In rb Wbston and Thomas’s Contract, 
[1907] 1 Oh. 241, 76 L. J. Ch. 179; 96 
L. T. 324— Eady, J. 

88. Stamp — Sale of Property subject to Tenan- 
cies, and loith Condition j or Apportionment of 
Outgoings — Unstamped Agreement for Yearly 
Tenancy — Obligation of Vendor to Stamp it ] — 
An agi'eement for the sale of freehold property 
provided that the property was sohl subject to all 
tenancies, and also for apportionment of out- 
goings.' Upon investigation of the title the 
pui'chaser discovered that an agreement with a 
yearly tenant of part of the propeity was 
uii'.t.i'i'jK’d and icjuiied tIu' vmidoi rij-iampit 
betoie oomplci I'li <>i ihe piiichaMi The iciidni 
icfusecl. and coiiimoiiccd piocoeiing« u-i .spcciiii 
peiforinaticc agaiii''t the piuclia'Ci. 

llFTD — tlia, ilio pnichasei ■nu'. cniiih'd to 
liavc rlie amci-incut .-lamped id the ittidor’'. 
expeiDe 

COBDMAN l. COBDMVN (ISOS) 7J» L I’. 66— 

ijS'onli J 

89. lit reds — Private Ncict II — Krpi n-^es 

— Charge on Picini.m.'i at Date or •• ( omph lain m 
Wo/'l's ’ — “ L'uial Apportion iiii'/tT — lu/ido'’ and 
ParcJioser — (Jttto"i"i//,t' — Pi natr Stccci II 0 }lt< 
Act 1892 (.6.1 .'c .76 \'iec c .67). sj.- I 12,13] — 
i’hc iippouame'i c.\pt‘Uic~ (U luivato 'UecT v.oik-^ 
c.xeciited uiidoi the i’ii\aie ^luet Woih" Act, 
1892 h'ceomc a cliuicm on ihe piem^C' allifinl 
tin'ieby as Lrutu ibe daic ot ibc cuupleTioa of ilic 
vvoi'ks, and lu'l m''''el' from die dale t.1 the 
final appoi uomneii' 

If, tlicii'.fm'o, the iireiU'^e-i aie sold fme Iiom 
incumbrances a iter the coinpleiion of the woik'. 
but before tin- date of The hna' apponi'minmu. 
1bc Sinn hnrdly appoitio'icd Tlicrcoii i-ipajabu; 
by the vendor 


Decision of Kekewich, J. ([1899] 2 Ch 496 ; 

68 L. J Ch. 612 ; 63 J. P 647 ; 48 W E. 6 , 81 
L T. 80) affirmed. 

Stock v. Meakin, [1900] 1 Ch. 683 ; 69 L. J. 
[Ch. 401 , 48 W. R. 420 ; 82 L. T. 248 , IG 
T. L. E. 284— C. A. 

VIII. PARCELS. 

90. Cimceyance agreeing untie Contract — Oral 
Evidence to Prove 'Common Error in both — -Not 
Adni issible — Rectifcation.'\-'Wh&v& a conveyance 
has been executed in conformity with a previous 
agreement in writing between the parties, the 
Court will not grant rectification upon oral 
evidence of common mistako in the parcels 
named in the agreement and conveyance. 

Danes v. Eitton ( (1842) 2 Dr. & War. 22.6) and 
May V. Platt ([1900] 1 Ch. 616 ; 69 L J. Ch. 
3.67 ; S3 L. T 123 , 48 W E. 616— Farwell, J.) 
followed 

Thompson r Hickman, [1907] 1 Ch. .6.60 , 76 
[L. J. Oh 264 : 96 L. T. 464 ; 23 T. L. E. 311 

— Neville, J. 

91. Corner Plot —Rounded Corner — Length of 
Fcontagi — Alothod of Measurement.'] — A contract 
described land as “situate m and f touting 183 
feet upon W. road,” having “ a depth next H. 
road of 124 feet,” more paiticularly delineated 
together with the abuttals, boundaries and 
dimensions thereof (be the last-named little more 
or lest?) upon the annexed plan. The plan 
showed a piece of land at the junction of W. 
road and H. road with a rounded corner. 

Held — that the purchaser was entitled to a 
conveyance of land having a total frontage of 
257 feet, and that the measurement must be 
taken on the actual curve, and not on the 
im.nginarv lines of frontaee S'? they would have 
ex'~Led iL the coiuei had mu been ionmli’d oil’. 

In UE Wl’.Ll.INC.-ft AN'D PAR^D^'^ <^ONTU\rT, 

! [(,1907)97 1. 1’. 1 (;.6--Keke\v,cb. J. 

; 92 ■' F‘' 0 ia<iqe,> oj 3o Evet each — Ln:', as 

■ shoii'U on Plan — Lais slioicn a.', of Egital VidrU 
— Vioiaociioi toA'ron/d for Detu.ieni ‘cx inQuami- 

' ticx — Cats nd Mavlunt Out — Toial Fro'dage moi c 
'•ihan 30 Pop! hi a Loi — [light to Claim J)iip 
\Pcopnctiaii aj '{oKit rvantarjc ' — P.m Uculiii'' oi 
rhe -sale of a field ni lots a mipVi'Cd eight; lom as 
I -ho'.M) oil ],'laii, all has iig frontage'- of 30 feet ro 
.P load T. bought 'leveu lor-. None ol the loti 
bad ihcn been maiked out. bur The jikin slu'wed 
, a ueld ha\ mg a iroiilage O’ I’, road and d sidl'd 
; b\ paiullLl liTJu- 'uro ciglir sub-'rnnLuilly equal 

■ lots. Each loi on Liic plan bon.- its mini her, and 
Liie wool', ".10 it ’ .'md iheie was a ’loto iliat 

' The plan was lor (lie puipo'O oi deliiieation otilv 
, One of tiie eoml.i loiN po, sided liiat the \eni!oi 
-.■loalil not be lequuvd to ..ecriuii. Lor auv 
d"^ei'cijauciC', m ipumtiiy The ITontage oi the 
1 field luoved to be about 2.60 leel. 

I Held — that, havmg icgard to the condition 
' rcfeircd to. the purchaser nnght claim land 
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having as frontage seven-eighths of 2.')0 feet, and 
not merely 21 U feet. 

In EE Feeeman and Tayeoe’s Conteact, 
[(1907) 97 L. T. 39— Kekewich, J 

93 . Grant of Lund hi/ Crown — Acts of User 
hejore Grant — Etidence to identify Siihjeet- 
iiiatter of Grant — Adiiiissihilitij '] — An Act of 
Paihament authorised the grant by the Grown 
of tracts of land in Van Diemen’s Land to a 
company which had already been formed under 
a charter for the purpose of cultivating waste 
lands in the colony A grant of lands by the 
Crown to the company was subsequently made, 
both the Act and the grant reciting that the 
company had taken possession of the lands 
intended to be gi'anted, and had incurred 
expense in the improvement thereof. 

At the trial of an action by the company 
claiming a piece of land as included in the lands 
granted, the grant neither expressly including 
nor expressly excluding the piece of land in 
question, evidence was tendered and rejected 
of acts of user by the company over the piece of 
land in question antecedent to the grant. 

Held — that the acts of user were evidence 
to identify the land intended to be included in 
the grant, and the evidence was therefore inad- 
missible. 

The Van Diemen’s Land Co. i The Maeine 

[Boaed op Table Cape, (1905) 22 T. L. R. 

Ill— P. C. 

94 Land inclosed hy Purchaser in Excess of 
Parcels — ExjJenditure thereon — Bon§, fide Mis- 
talte — Beclaration of 'htle — Costs ] — The 
defendant purchased certain land of the plain- 
tiffs The plaintiff’s conveyed certain land 
described as so many acres, “ be the same more 
or less,” to the defendant in fee. The defendant 
took possession of and inclosed a quantity ot land 
in excess of that purported to be conveyed to 
him, and such excess was so substantial as not to 
be covered by even a liberal interpretation of the 
words be the same more or less.” The defen- 
dant had been warned that he must occupy at 
his own risk 

Held — that the defendant was bound to give 
up so much of the land which he had inclosed as 
did not pass by his conveyance , that the defen- 
dant ought not to be compensated for having 
expended money on the land so inclosed , and 
that as the vendors had not stumped out this 
particular plot as they should have done there 
must be no order as to costs. 

Maeeiott i . Reid, (1900) 82 L T. 369 — 

[Kekewich, J 

96 Parcels Erroneously Eescrihed in Conrey- 
ance—Conmon Mistalie—La.ches—Eectifcatwn.'] 
— The Court will grant rectification at a ve” dor’s 
suit, even after six years, it he has not been 
guilty of laches, if it is satisfied that by a common 
mistake the paicels specified in the written con- 
tract have been erroneously described in the 
conveyance. 


Bloomer v. Spittle ((1872) L. R. 13 Eq. 427 ; 

41 L. J. Ch. 3G9 , 26 L. T. 272 ; 20 W R 135) 
questioned. 

Beale v. Kyte, [1907] l Ch. 564 ; 7G L J. Ch. 

[294 ; 96 L. T. 390— Neville, J. 

96 . Rirer — Bed ad medium filum — Presump- 
tion ] — Wheie there is a conveyance of land 
adimnnig a rivei the presumption that it passes 
the bed ad medium Jilnm without special mention, 
does not apply unless the bed is in the disposition 
of the grantor so that it would pass if expressly 
meutioned. 

Eceovd r OoULTHAED, [1898] 2 Ch. 358 ; 67 

[L J. Ch. 458 ; 78 L T 702 ; 14 T. L. R 462— 

0. A. 

IX. PARTIES. 

97 . dlarried Woman — dCortyaijee — Trustee — 
Conreyanee to Purchaser — Concurrence of IIus- 
ha.nd — Married Women's Property Act, 1882 
(45 & 46 Vict c. 75), s 1 {V)— Trustee Act, 1893 
(56 & .57 Vict. c .53), v 16.] — In 1895 real pro- 
perty was conveyed by way of mortgage to a 
married woman to secure money advanced by 
her, which money formed part of lier separate 
estate On a sale by tlie mortgagoi of the pio- 
peity, which was .still subject to the mortgage, 
the piirchasei lequired, in addition to the con- 
currence of the married woman the coiiciuTence 
ot her husband, and an acknowledgment of the 
deed of conveyance by her under the Fines and 
Recoveries Act. 

Held — that the mariied woman was not a 
trustee for the mortg.agor within the meaning of 
In re Ihrliness and Alhopp's Contract ([1896] 2 
Ch. 358), and that she could convey to the pim- 
chaser without the concurience of her husband 
and by deed unacknowledged. 

In EE Beooke and Feemlin’s Conteact, 

[1898] 1 Ch 647 , 67 L. .1. Ch 272 ; 78 L. T 

416 ; 14 T. L. R 324 ; 46 W. R 442 -Keke- 
wich, J. 

98 . Sale hy Executors — Executor named hut 

not proving — Disclaimer — Concurrence — Land 
Transfer Act, 1897 (60 & 61 Vict c. 65), 1 ; 

s 2, suh-s, 2 ; s. 24, snh-s 2.] — Real estate under 
sect 1, sub-sect. 1, of the Land Transfer Act, 
1897, devolves to and liecomes vested in all the 
executors named in the will who survive the 
testator, and in order that the legal estate may 
pass on a conveyance by the executois who have 
obtained probate, it is necessary for those execu- 
tors to whom power to prove the will has been 
reserved to expiessly disclaim or to concur in 
such conveyance 

In EE Pawley and London and Peoyingial 
[Bank, [1900] l Ch. 68 , 69 L J. Ch 6 , 48 
W. R. 107; 81 L T. 507— Kekewich, J. 

99 . Specif r Performance — Defect in Title — 
Concurrence of Third Person necessary, and not 
compellahle — In Fact ohtaiiiahle — Bight of 
Purchaser to repudiate— Delay — Interest on 
Puroliuse AIoney.\ — Where a defect is disclosed 
in a vendor’s title which cannot be removed 
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unless a third party, nut bound to concur, is 
walling to do so, the purchaser can repudiate his 
contract without waiting to see whether such 
third party will concur ; such right to repudiate 
IS an. equitable one, arising from want of 
mutuality, and may be an answer to a suit for 
specific performance. 

Such a right must be exercised as soon as the 
defect is discovered ; and, when once a decree 
for specific performance has been made, a pur- 
chaser cannot repudiate without leave of the 
Coui't. 

When an order is made for specific peiform- 
ance, interest on the purchase money runs from 
the tune when the Master certifies that a good 
title IS shown. 

Halkett V. Eaul of Dudley, [1907] 1 Oh 

[.59U; 76 L J Oh. 330; 96 L. T. 639— 

Paiker, J. 

100. t'endo)- sellhu) as Trudee — Tenant for 
Life to Jo'ui. m Conveiiance — Legal Estate in 
Fact in Vendor, Vut no Power of Sale — Written 
Bequest from, all Beneficiaries to sell .'] — A con- 
tract for the sale of freeholds provided that “ the 
vendor, who is the trustee under the will of . . . 
IS selling , . under the trusts ond power® 
■\C'tcd 111 hull Thcieu’idc . ’ilio tei'nim loi 
hip . . . nid join m ibc conveyance to ihc pur- 
chriscr for Ihe piiipo'C of lelcnsirig lu-' I'lV 
imcu'st ” 

it ^uhseuuonlIy niip.c.iKd iiiai. i hough the 
Vi.ndor had the ciitik icgid c-.iaU- a-. iui''iec of 
the V ill, Aot there ^^ns no pii\S('’‘ of or uu^t foi 
sale, 'JliL vciidoi, Imrl. liowowr cntcied niro 
the con li act atthov.ntton icqiit-'i ot all heiie- 
ficiai ' 0 - 

Held — that a- he could Tlioieroiu conqii'l 
them lo jcnii in conveying he had ■-houn a good 
tnle in accordance with the com 'act 

Fn re. Bryaid and litirningham s ('onlrait 
COtvOo) IJ Gh. D. 21 0 ,V.) J.' J. Ch 6,v6 li.l 

L T. in . 38 W. E 169—0. A ) and L< re J Fad's 
Trus'ei'.^ a nd JfiK douald b'l Gu D. 310 

Jj. J. ('ll (lul , 63 1j. T. 21 . "W . ]1. 6.‘)7 — 
C. A.) dis'Lingnidicd. 

1A' ItJJ r>AKLD AXD SaL-MOV a (JONTUACT. 

[icii. 2;ib. 76 .T Ch. 236; 96 L I’.' 1 10 - 

Eady. .] 

A. PEACTICE. 

101 V<nrs — Leasehold- — ‘ Bediwmg Tdh — 
Single Boetimenr — Lease — SuLeitor and Ciienc — 
St ale, (’haign< — d'a.ralioii — >idienors Bemvnera- 
uon -ier, ls.s| (II A 16 N'lC e -J I), ireneeal 
Order Slic'd 1.. P'/rt, J — lerda,' and J'nr- 
ihascr Am 1371 (.37 A' 3b \'ic( e 78}] — On llie 
sale r,f leaseliold" the rendoiO title con-Nted 
simply of one doennient. n.unely ilic uiigiiial 
lease Theue had been no dealing- by them 
since ibo Tendoi.-i obiaiiied the lease, and ir was 
a case wlieic rnder the contiact of sale ihe title 
of the !■' ssor could iioi be mv e^ligatod 

Held — tbai in these eiicnuisiances timre had 
not been .-.uch a dedicCiion of rule as to entitle 
the vendors’ solicitors to make a scale chaige 


under the schedule to the General Order under 
the Solicitors’ Remuneration Act, 1881, and that 
such a question should be raised on taxation. 

Wellhy V. St’dl ([189-1] 3 Oh. 611 ; 8 R 668 ; 
63 L. J. Ch. 931 ; 43 W. R. 73 ; 71 L. T. 426— 
Kekewich, J.) followed. 

In he Webster and Jones’ Contract, [1902] 

[2 Oh .6.51 ; 71 L J. Ch. 719 ; 87 L T. 213— 

0. A. 

102 Bee ree against Par chaser in Default of 
Appearance — Order to rescind Contract — Form 
of Order.] — An action was brought by a vendor 
for specific performance of a contract to pur- 
chase land. The vendor obtained ]udgmeut, in 
default of defendant’s appearance, that the con- 
tract was binding, and ought to be specifically 
performed, and diiecting the usual reference as 
to title. The vendor afteiwards discovered that 
the defendant had no means and could not com- 
plete the contract, and moved the Court for 
rescission of contract and stay of proceedings. 

Held — that the only order that could be made 
was that the contract should be rescinded, aU 
further proceedings stayed, and the costs of the 
application paid by the defendant. 

Menty v. Sohvdder {(im') 12 Oh. D. 666 ; 48 
L J Oh 792 27 W. R. 83:i--M R.) l.dlowed. 

Jl.J’I'Lin i, '^'irWAKT. (]8!»9) 80 Jj. T 17— 

i_N(jrth, J. 

103 Decree agaio'.i Con It a. -^cr tor Speeme 
Cerlormanrr — Fa do re to ( 0 iiip;g udh — For~ 
fdnre, ot Deposit —1< or m of Order \—\ piu- 
chn-Pi faded to coiiiiil} uuli a clecTce o’dermg 
lum to catty out n coiittucf for the pui chase of 
laud, which couiaiiiod a i.iimse enabling t.Iio 
vcudoi to foi'ieiu the (b'posu and to pvmced to a 
flesh -.ale 

Held— ihar tIio vendor ■vva- eiitilltd to an 
order dcelnnug the deposil forfeited, and duect- 
uig paymeuL of an;' .Iclmiency on a fresh =alt! 
and co'-rs, but nor the co^ts of :m earlier motion 
a- to uhich fin onic’ Imd been made at the 
I mic 

i'orm of ortler -enUd 

Guiri'iin.s i Yezi v "1906 1 1 Ch. 796, 7.5 

[L. J (Ji ttlJ ; 61 W R. 490 91 L. T 671 - 

Eady. J. 

104 Defeit apjxanny on Covregance and 
hnoiLii to Part ha.iers — j/tdrmndg — CosLs of A/hi- 
tratiO'i and LitiyaTion — ILou Jar reeoieruhle — 
Solicitor and, (.Lieut Cush — Conveyannng and 
Lair ot Propi'itg Jet, 1881 (11 A 46 Vicr. it. 11). 

7 ]— The defemLint, so'd land ns beueficial 
owner in ieo to the plamiiiW the convoyaTicc 
eoir fiiiied no cxpu'5-s coveuaiiTs for tuIo and no 
|■JU,^llfiea1 ion of the iinpl ed covciifinis Tlic 
p'aintijfs Imd not ice burn uii tne face of Gic 
convevaiiGO and ahiuide that J. and other 
pei'.ntia li.ad an casemem over the land , bur. as 
between thcn.solves and the dclciidam,, they 
were TO take the land di-cliaigcd fiom mch 
iiithf'. 

J. claimed A.i Ono for loss of lus easement, 
the plaintiffs gave no., cc of tac claim to the 
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defendant, and under protest went to arbitration. 
J. was awarded £610. The plaintiffs disputing 
his right to recover, he established it by an 
action, decided on a special case. The plaintiffs 
now sued the defendant. 

Held — that they were entitled to damages 
for breach of his implied covenants for title . 

Turner v. 2Ioon ([1901] 2 Ch. 825 ; 70 L. J. Ch. 
822; 85 L. T. 90 — Joyce, J.) followed. 

That they could recover, 

(1) the £510 and interest and costs paid 
to J. 

(2) subsequent interest on £510. 

(8) their own costs of the arbitration, to be 
taxed as between solicitor and client. 

Barnett v, JEeolos Cor})oraHon ([1900] 2 Q. B. 
423 , 69 L. J. Q. B 834 , 64 J. P. 692 ; 83 L. T 
66—0. A, see Public Health, No. 36) 
distinguished. 

(4) but not the costs of the action, which they 
ought not to have defended. 

Great Westeen By. Co v. Fishee, [1905] 1 

[Ch. 316 ; 74 L. J. Ch. 241 ; 53 W. R. 279; 92 
L. T. 104 — Buckley, J. 

105 Lis pendens — Bmiisml of Action for 
Specijio Performance — Order vacatriui Begutru- 
tion — Lis Pendens Act, 1807 (30 & 31 Vict. c. 47), 
.s. 2.] — Upon the dismissal of an action for 
specific performance, which has been regis- 
tered as a lis pendens, the successful party may, 
in addition to the usual judgment, have an order 
to the effect that the registration shall be vacated 
unless an appeal is set down within a certain 
specified time 

Baxter r. Middleton, [1898] 1 Ch. 313 , 67 
[L. J. Ch. 200 ; 46 W. R. 350— Kekewich, J. 

106 Purchaser's Summons for Costs—Order 
for Lien.'] — Where a contract had been entered 
into for the sale of certain freehold property 
with a right of way, the vendor was unable to 
make out a title to the right of way. He repaid 
the deposit, but did not pay costs. On a sum- 
mons under the Vendor and Puicbaser Act, 1874, 
the purchaser sought a declaration that he was 
entitled to costs and expenses, and that such 
costs might be (until payment) a charge upon 
the hereditaments. The vendor did not appear 
on the summons. 

Held — that even in the absence of the vendor 
and without argument, the Couit might, on the 
authority of 'Turner v. Marriott [1862] L. R. 3 
Eq. 744, make the declaration as to the lien. 

In EE AIED AND FUENEAUX’S CONTEACT, 
[1906] W. N. 216— Kekewich, J 

107 . Specific Performance— Adverse Claim by^ 
Stranger against Yendor's 1 itle.] — Where a bona 
fde claim affecting the vendor’s title has been 
set up by a stranger the Court will direct the 
vendor’s action against the purchaser for specific 
performance to stand over for a reasonable time 
to see whether such stranger will commence 
proceedings to enforce his claim. 


Held — that this course should be followed 
wheie a vendor bad sold house piopeity on the 
footing that the lates weie payable by the 
tenant, whereas the latter claimed that the 
landlord was bound to pay them. 

George r. Thomas, (1904) 52 W R. 416 ; 9U 
[L. T. 505 — Eady, J. 

108 . Specific Performance — Certificate again<.t 
Title — Lien /or Costs of inrestiga ting Title.] — In 
a vendor’s action for specific performance, the 
inquiry as to title resulted in a certificate against 
the title. The defendant claimed a hen for his 
deposit with inteiest and costs and the costs of 
investigating the title. 

Held — that the defendant was entitled to the 
full lien, including a hen for the costs of investi- 
gating the title. 

Kitton i. Hewett, [1904] W. N 21 — 

[Kekewich, J. 

109 , Specific Performance — Costs — Set-off — 
Debt en" autie Droit.] — A purchaser obtaineil 
judgment for specific performance of a contract 
of sale of leasehold propeity against Ins vendor 
with costs. The vendor was entitled as adminis- 
tratrix, and also beneficially a& next of km of the 
intestate, to a portion of the proceeds of sale 
subject to a mortgage and to a chatge created 
by her subsequently to the contract. The judg- 
ment not having been pa-ssetl and entered, the 
plaintiff claimed to have piovision made for the 
application of what would otherwise have been 
payable m the administration of the intestate’s 
estate m respect of her beneficial interest, or so 
much thereof as was necessary in or towards 
satisfaction of the costs ordered to be paid by 
her. 

Held — that without some form of administra- 
tion order, which the C’ouit had no power to 
make m the action, it would be impossible to 
ascertain what the amount representing the 
beneficial interest of the defendant was, so as to 
bind other persons interested in the intestate’s 
estate; that, if any iigiitwas to be established 
against the beneficial share of the defendant in 
the estate, it must be by due process of execu- 
tion, the tw'O debts, the costs, and the purchase- 
money not being capable of being set off or 
brought into account against one another ; and 
that the application must be dismissed with 
costs. 

Green v. Sevin ((1879) 13 Oh. D. 589 — Fry, J.) 
distinguished. 

Phillips v. Howell, [1901] 2 Ch. 773; 60 

[W. R. 73; 71 L. J. Ch. 13; 85 L. T, 777— 

Byrne, J. 

110 . Specific Performance— Purchase if Lease- 
holds— Undei-taf mg not to Defend— Invalidity of 
Lease Dmoxered— Leave to Defend on Ground of 
Invalidity— Jurisdiction.]— The defendant in an 
action for specific performance of an agreement 
to purchase certain leasehold houses gave an 
undertaking by his solicitor to the plaintiff’s 
solicitor not to deliver any defence in the event 
of the plaintiff’s solicitor undertaking not to 
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move for judgment in default of defence until 
a certain day. The defendant then found out 
that the lease contained a reservation of minerals, 
and was bad on the ground of its having been 
granted by a tenant for life 

Held — that, as the action was for specific 
performance, and there being no judgment 
pronounced, the Court down to the very last 
moment had jurisdiction to say upon terms that 
the agreement should not be specifically enforced, 
and in exercise of that disci etiou to allow the 
defendant to defend to the extent of pleading 
that the lease was bad on the ground that, being 
granted by a tenant for life, it contained a 
reservation of minerals. 

Scott r. Moxoi^t, (1900) 81 L T. 771 — 

[Kekewich, J. 

Ill Vendor and JPuroham' — Snmmon&ea — 
Scope ly'. ] — Scope of summonses under Vendor 
and Purchaser Act, 1874, discussed. 

He Calgott’s and Elvin’s Conteaot. f 18981 
[9 Cli lOi) , ()7 I. -T Cb. .">.78 , 7.'' T . T ''-Jii . 

.3 Hans 20 S 10 W 11. 078— C. 1 


:si RESTEICTIVE COVENANTS. 

And M'c Nu' (5, 9-10, in pen. 

113, of J^roitnon for Coi.ipenuihon — 

Ojnn (oiitrnet — JIi\sIj iiftie ('o>r- 
vinil.s — Innoernt Vendor — Ptn'cnaser awnre iM 
"S' ( odor e Ip icon nee — Impo-Mtlnlir}! «1 n-^'.e'.sinp 
C(nnpen.nil ion ITimo was an open lonnact 
bdwcon Ihc plaiu'.iff and tl’cdotVndani '.\hci(‘by 
the defend. nu ULocod to sell four home', and 
land. Tlteie was no iC])’ csentat.on r*. lo the 
title the defer, daiiL could make <o die [iioj'ciiv. 
nor as lo du' i,aLuio of her mieio'-t, n-n’ any 
pioM'K'ii for corrpicn-ancn for (lefeois. On the 
inviNi igatmn of die lire it appealed that die 
profK'i'ij >rae sul);oci to u-.ri 'eU\o covenant-, as ' 
to bu. 'ding and u-icr 'Ihe ina.iititt wa-awaie 
ot ihc dcTcndanI ignoianeeni-. to her ov n t.llo | 
'I he jilniiiLirl bioiigbt an ae: :on for =peoinc jiei , 
foimanee w th cumpcii'-atioii on the giound of , 
the undi-clo-icd i(-.Liiccive cincnanr- , 

blELn — that d'c .icnoa iiiuiC bedi-mi-.-ed with ' 
co'isonlhc gioimd ihat to grant speciiic per- 
formance inihi- ea-e would be lo decioe ■jpccifie ' 
peihirmancc rioi of iho cuiiliact made by ilie 
par; ics biii of a new eounact made foi them by 
Ihc (Joint; tbal the juii-dictioii to enfoice 
,-pccitic peitoirnante with eomrien-ation on a 
vendor, where lUc contrad i^> silent .as to com- 
lieu-at.on losti on the cqnu able e^ioppel teai a 
rend"!’ rcpiL'eniing and t-uniiaming to --ell an 
c-fatc a-, his own cannot atcei wards be lie.Tid to 
sry be iiasnot tlic enriicty. but thcd'duiuant had 
made no dircc: rejnesentaiior. ut ibatknd and 
Lliai It St a- almost, impossible to as-e-s coin- 
pen-', umn where tlieio aiA lestriciivo ei.vommt^ 
as to bull'll ng and usci. 

Afortloch V. Bndier ('(J8Ui) 10 Vus 392; 7 
11. Vi. 417) and Cadie v. \ViUtiii.io/i ((1870) L. R. 


6 Ch. .534 , 39 L. J. Ch. 84.3 , 18 W E 58G) 
applied. 

Dictum of Jessel, M R , m Cuto v. Thoinjjmi 
((1882) 9 Q. B. D. (116, 618 , 47 L. T. 491) 
followed. 

Rudd v. Lasoelles, [1900] 1 Ch. 815 , 69 
[L. J. Ch. 396 , 48 W. K. 586 , 82 L T. 256 . 

16 T. L. R. 278— Farwell, .T. 

113 . Covenant not to hieild more than one 
House on a Plot — One '■'•House" Superposed on 
another . ~\ — It is possible to build “houses,” as 
distinct from “ flats,” supei posed one upon 
the top of another. 

A conveyance to the defendant of certain plots 
of land contained a covenant by him not to erect 
moie than one house on any jilot He erected a 
building w'hicb consisted of two floors, each floor 
forming a complete tenement, and having a 
separate external door, and no internal com- 
munication with the other. 

Held — that the building constituted two 
separate bouses, and that the defendant had 
committed a breach of his coven.ant. 

Kunoer i Adannn-i (flfluOi I (.'Ii 112 . 69 

L .). Ch 2','6 1.'^ \V B.- 322 . ,<2 1. 1. 1.36— 

■ C A., So 1,} so /no') and Pix/rrs ' Hoienood 

■ r 1 !)()()] 2 Cli. 3.^.s . 69 L J. t h. irr2 ; 1,8 W l{ 6.")9 , 

I 83 L T. IM) — C A, Xn 12. .s'>/j»/>’i') ( onsideic’d 

, iLtOKi) Ptrii: Lm’A'ils Ld i .Iacoe-' ruhiH'' 

' 02 Ch 522 72 I.. ,1. Ch. 699 .S'l [ 'J' 295’', 

, ■ 19 T. L, R. 571— Ihuly. J. 

114 Coici'i/d no/ lo Ifonsc for oCier 
, I‘nrpine Ihan Prnute J/e.'.ideni e- -/lone Jnr 
, (Jo> ernes>-L.-> and Pnptli — BrenelHj — '1 lie cuu- 
' vcyaricc of a lioiise ci.niiiined a coienan; on ihc 
Ip.Tit of the pmehasLi iiui to use or oeeupr iho 

s,une lor the pinpusc ot any n.'id'* or manu- 
'Lamarcoi foi any oiiier puipo'-e tlian a pii\arc 
iv-nhueL, 'J’nc a—mnee of ilie imicl'a-'Ci. v, ho 
earned on a (l<i\ -school for gn is on p'l'inisos 
aboui li.ilfumilc ilisuinT fnmi die house, jno- 
posed LO Use the house as a lesukiieo foi pei.-eii 
and ceitaiii iilarwe:. and that foiii oL ilic 
govLiiies'es and sinh ot ihc piq,.!' as niighi he 
sent TO sLa\ with liei wirli liic object ot ihcii' 
ar, rending me school should al'O live there 

J1j:i,i) — bhai die i)ro[)Osed usu’ of rlie house 
wouJ.I ho a breach of die covenam. 

HoBsOs i. I’uLLOGir, 118981 1 Ch. 424: 67 
I'L. .1. Ch. 2u5 . 78 L J. 224 . 11 'J'. I, R. 

211 ; J(i V. R. 331— Romer, J. 

115 • Ihiucirecaltic fXoise or Xmiain'e ’ — 
.School — Vi^repreiefi/tit'on of 'I'tndoi'.i \peia ai 
lo a Fart— Ut n‘iii.too of Co/draet.~^ — W enteied 
into negoTiar oiis with the oefendaiil s agent foi 
the purchase ot a lion=c foi the juirpo'e of 

■ curiyiiig on a Ians’ solioul. and was jiuliiccd to 
I cntci niton conirnei lo puichase the hous“ hi 
1111 ' icpiesentii'g tuat tlime was no (‘o\Liian1 

' whien would inieikie w.lIi \\' s ea’rying on 
, Ids seho'n thcie W* suh^eqncnilv d,'Co\ercd 

■ tliar tliO house wa~ subject lo a eovenam wine’n, 

' arter specially rostinniing ecrinm trades or 

hu.sincsses from being eamerl on, jnovided that 
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Restrictive Covenants— 

there should not be carried on upon the premises 
any trade or business or occupation whereby 
(_intev alia) any injurious or offensive or dis- 
agreeable noise or nuisance should or might be 
occasioned, caused, or made. He thereupon 
brought an action for rescission of the contract, 
and return of the deposit made by him, with 
interest 

Held — that the covenant was not limited to 
trades or businesses ejvMlem generis as those 
specifically mentioned ; that the carrying on of 
a boys’ school would come within the prohibition 
of the covenant ; that the agent’s representation 
was as to a fact, and not a mere statement of 
law ; and, therefore, that the plaintiff was 
entitled to succeed in his action. 

Tod-Heathj v. JBenham ((18S8) 40 Ch D. 80 ; 
58 L. J. Ch.' 83 , 37 W. R. 38 ; 60 L. T. 241— 
C. A.) followed. 

Wautok V . COPPARD, [1899] 1 Ch. 92 ; 68 

[L. J. Ch. 8 , 47 W. R. 72 . 79 L. T. 467— 

Romer, J. 

116 . Zong Course of Usage mcoimstent with 
the eontmuanoe of Coiemnt — Injerence that 
Usage 'is lavoful — Release ] — A house was con- 
veyed in 1874 by a conveyance which contained 
a covenant that “ no shop or other building to 
be erected on the said plot of land, or any pait 
thereof, shall at any time hereafter be used as an 
inn, tavern, or beerhouse, noi for any other 
purpose than as a dwelling-house or shop as 
afoiesaid, nor shall any wine, beer, or other 
intosicating liquors be sold on the said plot of 
land or m any shop or other building thereon,” 

Very shortly after the conveyance beer and, 
after a short interval, spirits were sold openly 
with the licence appearing in large letters over 
the door for upwards of twenty-four years. 

Held — that the shop was in fact not now 
bound by the' restiictive covenant. In such a 
case the Court infers some legal proceedings 
which has put an end to the covenant, in older 
to show that the usage has been and is now 
lawful and not wrongful 

Gibson, V. Roeg ((1857) 2 H. & N. 616 , 27 
L. J. Ex, 37 , 6 W. R. 107 ; 30 L. T. (o.s.) 
156) followed. 

Hepwoeth V. Pickles, [1900] 1 Ch. dOS ; 69 

[L. J. Ch. 66 ; 48 W. R 184 ; 81 L. T. 818— 

Farwell, J. 

117 . A7> Land Retained, by Vendor — Breach 
after Vendor's Death — Action bij his Executrix 
Injunction Refused ] — The doctrine of Tulh v. 
Moxhuy ((1848) 2 Ph. 774) does not apply where 
a vendor sells his whole estate A negative or 
restrictive covenant imposed upon the user of 
land will not. if it be a covenant in gross, be 
enforced by injunction against an owner, who 
was not a party to the deed containing the 
covenant. 

In 181)8 F. sold to a company all his land at a 
certain place, and the company covenanted for 
themselves, their successors and assigns, with F., 
his heirs, executors and administrators, not to 


build a beerhouse or shop on a paiticular portion 
of the land. 

After F ’s death tlie company sold to B thi-^ 
paiticulur portion with notice of the covenant; 
but B. ueveitheless began to erect a shop Tiiere- 
upon the plaintiff, the sole devisee under F.'s 
will, and his personal representative, daimed an 
injunction to restrain him from so building. 

Held — that her remedy was by an action for 
-damages, which {semhle) would be only nominal ; 
and that an injunction could not be granted. 

Semble, also, “ beeihouse or shop or hotel ” 
mean “ beerhouse or beersbop,” &c. 

Foemby r. BAEKEB, [1903] 2 Ch 639 ; 72 

[L J. Gh. 716 ; 51 W R. 646 ; 89 L. T. 

249— C, A, 

118 . Object of — When Breach ivill not be 
Restrained — Aequiesoence in Former Breaches — ■ 
Alteration in Character of Feighbourhood .'] — 
Restrictive covenants are as a rule for the benefit 
of either (1) (he vendor alone ; (2) the vendor as 
the owner of some other paiticular propeity ; 
or (3) other purchaseis and the vendor if he 
reserves some of the projierty unsold. In the 
case of (1), mere alteration in the character of 
the neighbourhood is no ground for refusing to 
restrain an intended breach. 

B brought from 0. a plot of giound and cove- 
nanted that the houses built thereon should be 
u.sed only as private residences. There had been 
no sale by auction, and no plan was shown to B. 
indicating the plots affected by the lestiictions ; 
but a printed form of agreement was used, 
reserving, however, power to 0. to vary the 
restrictions as to plots sold in the future. 0. 
subsequently allowed shops to be built on some 
of the adjoining jilots, and acquiesced lu some 
slight breaches of covenant by B. 

The defendant, who had pm chased from B, 
with notice of the restrictions, began to alter 
two houses into shojis. 

Held — that no “building scheme” had been 
proved to exist , that the covenants must be 
regarded as for the benefit of 0 personally, and 
not of his property, and that thezefore the 
change m the character of the neighbourhood, 
though due to his own act, did not disentitle him 
to an injunction ; and, further, that acquiescence 
in slight breaches of covenant did not piejudice 
his right 

OsBOENB v. Bradley, [1903] 2 Ch 446 ; 89 
[L T. 11 ; 73 L. J. Ch. 49- Farwell, J. 

119 Possessory Title — Purchaser accepting less 
than usual Tttle -Purchaser for Value inthout 
Notice — Title under Statute of Limitations — Con~ 
leyancing Act,W^2 (45 & 46 Vict. c. 39)..s‘ 3 (1) — 
Real Property Limitation Act, 1833 (3 & 4 Will 4, 
c 27), s. 34.] — The owner of certain land, which 
he had purchased in 1901, agreed in 1903 to sell 
it, the title to commence with a conveyance of 
August, 1890, m which it was stated that the 
then vendor and his father had at that date been 
in possession of the laud for thu'teen years and 
upwards. It was admitted that in 1890 the then 
vendor had acquired a possessory title ; that 
there was in existence a deed of 1872 containing 



407 


SALE OF LAND. 


408 


Eestrictive Covenants — Continued. 

a restiictive covenant which affected the land , 
and that neither the piesent vendor, when he 
piuchased in 1901, nor the purchaser m 1890, 
made any inquiry into the title prior to 1878. 
The vendor contended that the laud was not 
subject to the restrictive covenant in ins 
hands. 

Held — that the restrictive covenant was an^ 
equitable burden attaching to the land and 
binding on any subsequent owner not being a 
liomijide purchaser of the legal estate for value 
without notice ; that the vendor of 1890, having 
only a title under the Eeal Property Limitation 
Acts, could not set u]i that he was a jiurchaser 
for value without notice ; that sect. 34 of the 
Eeal Property Limitation Act, 1833, did not give 
him a title freed from the burden attaching to 
the former owner’s estate , and that both the 
purchaser in 1890 and the present vendor when 
he purchased in 1901, having accepted a title 
which they could not have been compelled to 
accept, or having waived their right to the pro- 
duction of a full forty years’ title, which would 
have disclosed the covenant, were not purchasers 
for value without notice. 

Decision of Farwell, J. ( [1906] 1 Oh. 391 ; 74 
L. J Oh .310; 63 W Ti 297 02 L. T 118 21 

T. L E 2()1) aiiiimed 

l.\ lu' A.vn i’O'rih’ Coxi’itrci. [19001 

‘1 •'Ml, OsO . 76 L .1 ( 11 238 , .64 W W. 2Ni''. 

01 J. T 2S'7 . 22 I L ll 231— 0. A 

120 t. iidi'C ](><cd I/I C'hii rnct'^ — J'lu'iu oj Co/iiej/- 
mice — ] ("ulor n.nd Pm rhii/.('i' ,lcr, 1871 (37 A 38 
I’iei 1.78) [ — .A leridoi is nor encitlcd to 

inH'ilin die (‘oincwiiicc to ih<‘ pu’ch!i''0i icsliic- 
Lisrt i‘o\cTiams (u ^upii'.alioiis iml ex[in-‘--.ly jiio- 
vided lor m llic coiitraci In doiciiiiiinng such ' 
a ipiCsliOn Uj/on ii sinrinion' midc! '•col. 9 of ine ' 
Vendor and lhiich:iNti Ac, 1871. il c not wiihiii 


gardens belonging to the pui chaser, several yards 
long. 

Held — that the houses, though near to, did 
not “ adjoin ” the land of the vendors within the 
meaning of the covenant 

Decision of Buckley, J. ( (1900) 81 L. T. 779) 
reversed. 

IKD, CooPE & Co., Ld. V . Hamblin, (1901) 84 

[L. T. 168—0. A. 

XII. TITLE. 

And see Bankbuptcv, Nos. 239, 240 

122. Co7iditw)i — Subsequent o/‘ Skifting Use — 
Rule against Perpetuities — Banger of Litigation 
— Title not Foreeable on Purchaser.'] — A proviso 
that lands shall i evert to the right heirs of the 
grantor for condition broken, following on a 
grant to uses, is a common law condition subse- 
quent, and not a shifting use. 

The rule against perpetuities applies to a com- 
mon law condition for le-entry. 

Ill re Maclileaij ((1875) L. E. 20 Eq, 186 , 44 
L. J. Ch 441 , 23 W. E. 718 ; 32 L. T. (N.s.) 682 
— Jessel, M.E.) ; and Dunn v. Flood ((1883) 25 
Ch. D. 629 ; 63 L J. Ch. 637 ; 32 W. E. 197 ; 
49 L. T 670 — North, J.) followed. 

A I ale \\h ch loi us validiu depended on the 
I applicaiion of tlio iiile against iierpunutics lo a 
common law conddiou for rc-erui\ wa~ not 
loiccd on a puiehuscr, the [loini nut foimeily 
: hiuing been the siibiccr (if a judicial decision. 

! and ilieie being darigei of Jirigariori. 

hi re 'Jharltu rag and Yomig’s CmitriKt ((JS88) 

1 E) Cli D. 31 68 'l„ J. Ch. 72, 37 \V. 11. 74 , 69 

L T. 81.6-1 liuly, ,1) followed 
Tv Ki: TIOLIil,-' I-IOsplT.iiT (Tut sTLEs or) A^D 

[HAfTOE't. CONTUACT [180!)' 2 (h 610, 68 

L. J. Cn 67.1 , 17 \V. E' OOT: 81 I, J 00— 

Byrne J. 


the inlcnnon of ihnl -.eel luii dial ibc Court should I 


be inilLiciiced by cm raiH'Oiis considerations, siicli 
Jill in'-iiincc as ilic mi'-iiikc, or the J'act ilmi, in 1 
omiLtiiig such rcs'iieuvc coicnants from his 
conveyance rbc vendoi will be cominilling a 
bicaeli of 'Omo otlmi conlract The tine mtcii- 
tiou (jf ih.u seciiori is Lo piovide that disimct 
and isolau'd qui-si .Dlls between die \cndoi and 
laireeasc"' on die maiicis elieiem rnenuoned may 
be ja>ci'l and dcmi mmod 111 a summary way as 
and when tliey aiai' and not id enable a gcncial 
declajatioii as to title Lobe made. 

In EE AVallj s and Baenaed is Contealt, 
180ii 2 (Jh. .616 ; 6v8 Jj J. Ch. 753 : 48 

AV. E. .67 81 L. r 382— Keke-w’cb J 

121 iriffmw,-.' Overlook mg — " JJmhhngs 4d- 
goming ' — Dno'iigcs — IManilalorg Injv nction.] 
— \ eridoi's sold and coiueyeel land, i claming 
adiaceni laiii-l 'I'hc jiurcliaser covenanred. *111 
the. erection of Imildings a Ijoinuig the hcicdira- 
mcnls of the venclois, not to imm windows j 
oveileiokiiig their huiel He nevcrdiolcss built 
iwentv lioinsL..- with window’s which weie from ^ 
20 feet to 2.6 feet from the icnce --eparating the, | 
vcndois’ and purciiasci ’u propcities. Between 
the Louses and the laud of the vendors were 


123 Co/iAriutn r \otive 0 / Adivri-e Title — 
Tenants Rights — Le-tsoi s Rignis — Purehiisei's 
Knonledge. ns Lo lohoiii Renii are j/nul — Cviutij- 
aniiiig Ael. 1882 (15 A: 46 Vmt e 30) .5 ]- 

The ml c tlwt a icuaiiL s occLijialion is notice of 
all that tenarii’s light, hut iitn oi lus lessor’s tide 
or light means tliat, il .a purchaser 01 moitgagee 
has notice that the veudor or raoiigiigoi :s not m 
jiosscssioii of the property, he must make 
inquiries of the iieisou in possession — of ihc 
tenant who is 111 po-'''ebsion— and ii’.d out fioni 
him what his lights aie, and li he du(-s not 
choose to do that, then wliaLevcr title lieacuuires 
as piu’chasei or mongagec will be -ub|cct to tlie 
title 01 light of the LcnantiTi possc-sion. 

Dictum of Jcssel M E in Drinnjurd. v. Stnh- 
Htisscr ((1871) li E 18 Eq. .6.66 6(12 . 13 1/. .1 Ch. 
GOJ, (i07 22 \V. E. 83.5. 30 L. T ^N - ) 8.60) 

disapproved. 

Rarahart v Geecnsliehh ((1853) 0 Moo J*. 

18) followed. 

Thcie is not, for the piiiposo of ascerlainiTig 
the title ot the vendor or inoi Lgagor, anv obliga- 
tion on ilio pui chaser or moitgagee to make 
inquiries of the tenant in refeienec to any tiling 
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but protection against the rights of the tenant. 
No inquiry ought reasonably to he made which 
is not advised in any of the standard text-books, 
and which would be inconsistent with the 
decisions prior to the Conveyancing Act, 1882, 
and has not received countenance from any 
decision subsequent to that Act. If inquiries are 
naade and iniormation got then the purchaser or 
mortgagee is affected by notice, but not otherwise. 

Decision of Farwell, J. ([1901] 1 Ch. 45, 70 
L. J. Ch. 30 ; 49 W. E. 156 ; 83 L. T. 479 ; 17 
T L. E 3) affirmed. 

Hunt v. Luck, [1902] 1 Ch. 428 ; 71 L. J. Ch. 

[239 ; 60 W It. 291 , 86 L. T. 68 ; 18 T. L. E. 

265— C. A. 

124 Defect ui Title — Contract for Sale of 
Freeholds — Undisclosed Easement — Underground 
Goit or Water-course — Comtructire Notice — Des- 
cmioti of Contract — Vendor and Purchaser Act, 
1874 (37 & 38 Vict. e 78)]— Where a contract 
for the sale of fieehold land contains a pi o vision 
that the land is sold subject to the conditions 
contained in or referred to by a specified deed 
and reference to that deed would have disclosed 
the fact that the land was subject to certain 
restrictions contained in a second deed, a pur- 
chaser, who before executing the contract has 
not inspected either the first or the second deed, 
will not be granted relief on the ground that he 
had no notice, at the time when he entered into 
the contract, of the restrictions contained in the 
second deed 

In EE Childe and Hodgson’s Contract, (1900 
[64 W. E 234— Warrington, J. 

126. Defect in Title — Notice to Pescind — 
VaMitgof—Rescissio7i.'\—A contract was entered 
into at an auction on December 7th, 1896, subject 
to particulars and conditions of sale. 

The property passed under the will of M. A E. 
in 1856 to J. J. W. and another, as tenants in 
common, m equal moieties, and the difficulty 
arose as to the moiety which passed to J J. W. 
He by his will gave his property to trustees upon 
trust for sale and payment of debts, &c., and 
then to lay aside £12,000, which was to be 
invested for the benefit of his daughters and 
their children, and subject thereto to hold the 
lesidue for his son 

J J. W died in 1876, and m 1880 two deeds 
were executed by which part of the property 
was mortgaged to the amount of £12,000 to two 
persons who were not trustees of the will. Later, 
one of these persons was appointed a trustee of 
the will. These two persons purported to seU 
the property. Objection was taken on the 
requisitions that they could not give a good title, 
and notice to rescind was given. 

On a summons taken out by the purchaser 
claiming rescission : — 

Held — that the defect could only be removed 

(1) by procui'ing the trustees of the will to be 
parties ; (2) by obtaining the sanction of the 
Court; and (3) by showing that the £12,000 
had been properly invested , that, as to (1) and 

(2) , neither on the day of the notice to rescind. 


nor on that fixed for completion, were the 
vendors in a position to remove the defect , 
that, as to (3), there was no evidence that the 
£12,000 could be so invested ; and that, in the 
absence of any such evidence, the notice to 
rescind must be deemed effectual 

Be Cooke and Holland’s Contract, (1898) 
[78 L. T. 106 -Stirling, J. 

126 Defect in Title — Open Contract for Sale 
of London House — Partij-wall Notiee and Award 
I — Non-disclosure — Material Facts — Rescission — 
Return of Deposit — Cost of Direst igatmg Title — 
London Building Act, 1894 (57 & 58 Vict. 
c, ccxiii,), ss, 9U, 91, 98, 99.] — In selling a house 
in London under an open contract, the facts that 
a party-wall notice has been served under the 
London Building Act, and the usual award made 
thereunder, are “ material facts ” and ought to 
be disclosed to an intending purchaser. Inno- 
cent non - disclosure is a good ground for 
rescission and for recovery of deposit with 
inteiest, and for recoveiy of the cost of investi- 
gating the title. 

Steiens V. Adamson {(1818) 2 Stark. 422) 
followed 

Oaelish r. Salt, [1906] 1 Ch..335 , 75L. J Ch. 

[175 ; 54 W. E. 244 ; 94 L T. 58— Joyce, J. 

127. Defects m Title — Restrictive Stipulation 
as to Light — Sewer — Vested vi Local Authoriti/ 
—Public Health Act, 1875 (38 & 39 Vict. e, 55), 
w. 13, 41 — Pubho Health Acts Amendment Act, 
1890 (53 & 64 Vict e. 59), s 19,]— The defen- 
dant sold one of three newly-built houses to B. 
and defendant and B miituallj' covenanted not 
to do anything to prejudice the right of light to 
the windows of their respective houses. 

The plaintiffs agreed to buy the other two, 
houses “ subject to the right of light with owner 
of adjoining property being guaranteed.” 

Het.d — that the restrictive covenants between 
B. and the defendant constituted a defect in 
the title. 

Under paifc of the two houses ran a dram with 
which two other houses connected. 

Held — ^that this dram, although a “ single, 
private dram” for the purposes of the Public 
Health Acts Amendment Act, 1890, s. 19, was a 
“ sewer” vested in the local authority, and that 
the defendant could not therefore convey all 
that he had contracted to convey, and could mot 
! make a good title. 

Pemsel and Wilson i Tuckee, [1907] 2 Ch. 

[191 ; 76 L. J. Ch. 621 ; 71 J P. 547 ; 97 
L. T. 86 — ^Warrington, J. 

128 Latent Defect — Land Sold for Budd- 
ing Purposes — Underground Culvert for Water 
Uriknown to Both Parties — Inspection of Pro- 
perty by Purchaser — Substantial Defect in 
The purchaser was a contractoi. It 
was known to both vendors— trustees-^and 
purchasers that the latter was buying the pro- 
perty with the view of developing it for build- 
ing. The particulars lepiesented the property 
as having a “valuable prospective building 
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element,” and a letter of the vendors’ agents 
stated that the property was “suitable for 
development,” and “ there are no restrictions as 
to the houses to be elected.” The plans gave 
no fair indication of an underground culvert, 
for the passage of water — about which the 
vendors knew nothing — running across the pro- 
perty, and the purchaser, after caiefully going 
over the property with the vendors’ agent, did 
not discover the existence of this culveit. There 
was evidence that it would cost £500 to deal 
with the culvert in such a way as to make it 
possible to use the land for such budding as 
was contemplated by both parties. The material 
condition was that the properly “ being open to 
inspection the purchaser shall be deemed to buy 
with full knowledge of the actual quantities 
and condition thereof. If any error shall be 
found in the particulars, the same shall not 
annul the .sale, nor shall- any compensation be 
allowed m respect thereof.” 

Held— that it was contemplated by the 
parties, and they woie dealing on the basis, that 
the land was rcasonablv capable of being made 
lit for budding pinp().ses, that the piiichascr 
could not by reasonable inquiry and inspection 
have ascci tamed ilie existence of the culveit, 
which was in a very essential way a drawback 
to the use of the luopeityfor building purpo.si’s , 
that the culvert was such a substantial defect as 
would alter the nature of the thing yvliich the 
]5urchascr intended to buy, and he was not 
obligeil to take a thing essentially different 
from that which lie agieed to take, and that 
the veiidois had not shown a good title to the 
properl.y in accordance with the contiacL. 

Mu///t V J^iMt/i ((1831) 1 Bing N. C 370 ; 1 
Sc. 190 ; 41 R R oi)') , i L J (N s.) C. B. 63) 
applied. 

7?i re Brewer and, Ilanlun'a Contract ((1899) 
80 L. T. 127 — C A , No. 13.6, infra?) distinguished. 

IJ? re PUCICEIT A.ND SMITHS CONTRACT, 

[1902] 2 Ch. 2.68, 71 L J. Ch 666, 60 
W. R. 532 ; 87 L. T. 189— C. A. 

139. Le.a.'ie hy Tenant for Life — Ilent les-s 
than “ Bed Bent — Purchaner for Value with- 
ont Notice — Void, or Voidable — Doubtful 
Queetion of Fact — Settled Land Act, 1882 
(46 & 46 Yict. c. 38), .t 7, subs. 2 ; s-. ,64 ]■ — ^A 
title, the validity nr invalidity of yvhicli depends 
on the question of tact whether a particulai 
pel son had or had not notice, ought not to be 
forced on a purchaser 

G, H , a tenant foi life professing to act under 
the puweis of the Settled Land Act, 1882, 
gianted in 1891 to \V. M, a building lease 
for 99 years at a rent of £4, vliicli was less 
than the best rent that, could reasonably be 
obtained, and this was done with the knowledge 
both of the tenant foi life and of the lessee. 
The les-see covenanted for the erection of a 
house at the cost of £200, and he did not eiect 
the house, but after a few years became bank- 
rupt. His trustee in liankiuptcy sold the lease, 
and the picsent vendor, ITamlman, pin chased at 
the price of £1,50. In July. 1900, Handman 


agreed to sell the property to Wilcox for £195. 
The reduced rent of £4 was taken in considera- 
tion of the waiver by W N. of a claim tor 
damages against G. H. Handman was not aware 
of this airangement. 

Held — that the lease was either void or 
voidable as against the parties entitled under 
the settlement other than the lessor ; that if the 
lease was void, then the title of the vendor was 
bad ; that if the lease was voidable only, then 
the title might be supported on the ground that 
the vendor was a purchaser for value without 
notice, and as want of notice was a doubtful 
question of fact it could not be forced on the 
purchaser. 

Freer v TIe.se ((1863) 4 D. M. & G 496 ; 22 
L. J. Ch 697 , 2 Eq. E. 13) followed. 

In re Handman and Wilcox’s Contract, 

[1902] 1 Ch. 699 , 71 L J. Ch. 263 ; 86 L. T. 

246— C. A. 

130 . Leaseholds — Sale by Executor — Non- 
existence of Debts ] — An executor can sell lease- 
hold piopeity, either for the purpose of paying 
debts (even after 20 years from the testa- 
tor's death) or for the purpose ot def laying 
other expenses of administering the testator’s 
estate ; but where an cxecutoi -vendor gives the 
puichasei notice that there are no debts, and 
does not assert that the sale is made for the 
purpose of defraying other expenses of adminis- 
tiation, he cannot make out such a title as can 
be foiced upon a purchaser. 

In re Whistler ((1887) 35 Ch. H. 561 , 56 
L. J Ch. 827 , 51 J B. 820 , 35 \V. R 662 , 57 
L. T. 77 — Kajq .1 ) , aiul In re Venn and Furze'. s 
Contract ([1894] 2 Ch. 101 , 63 L. J. Ch. 303 ; 
42 W. R 440 ; 70 L. T. 16 , 1 Manson, l.'^G— 
C A.) distinguished 

In RE Ybrrell’s Contract, (1902) 51 W R. 

[73; [1903] 1 Ch. 65 , 72 L. J. Ch. 41 ; 87 
L. T 521— Kekewich, J 

131 Mortynye — Power of Sale — Specif o Per- 
formance of Contract to Sell — Objection to litle 
— ■Eiid.ence — Conieyaneiny and Law of Property 
Act. 1881 (44 & 4.6 Yict c 41), ss. 19, 20. 21.] 
— In an action by vendors for specific perform- 
ance they claimed to be mortgagees selling under 
a power ot sale. The defendants pleaded that 
at the date, fixed for completion theiewas no 
title to sell. There was no such title under the 
deed, but the plaintiffs relied on the power 
which arose under the Conveyancing Act. The 
defendants called the managing clerk of the 
plaintiffs’ solicitor, who happened himself to 
have been the original raoitgagee, and he was 
asked this question which w'as objected to, I)id 
you give any notice to the mortgagor demanding 
payment undei the mortgage the object being 
to show that there was no title. The answer 
was that there was such a title, and that, having 
regard to the conditions, the purchaser was too 
late to take the objection. 

Held — ( 1) that the true construction of 
seels 19, 20, and 21 of the- Conveyancing Act 
was that they conferred piotection on and weie 
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exercisable only m the events there mentioned 
by the purchaser, who had obtained a convey- 
ance without knowledge of .any irregularity. 
That accordiogly the vendor was bound to show 
at the request of the purchaser that his power 
of sale was exercisable, and that, if the pur- 
chaser had at the pioper date made a requisi- 
tion to that effect the vendor would have been 
bound to answer it. 

(2) That the answer to the second point was 
that the purchaser took on himself the burden 
of proving the allegation in the defence. 

That the question, therefore, was admissible 
and relevant, and ought to be answered. 

Life Interest and Reveesionarv Se- 

[ODBITIES OOHPOBATION r HAND-IN-HAND 

hhRE AND Life Insdrance vSociety, [1898] 

2 Ch. 230 , 67 L. J Oh. 548 ; 78 L. T. 708 ; 

46 W R 668— Stirling, J. 

132 Murtdciqee'i disclo‘te(i to he Trustees — 
Deiolut'um of Title of Tru-steea — Diticharge for 
Payment of Mortnaqe Money. '\ — On a sale of 
freeholds a mortgage debt thereon was to be paid 
off. It was inadveiteritly disclosed that the 
mortgage money belonged to the mortgagees as 
trustees of a settlement, and that they were not 
tlie original trustees thereof on a vendor and 
purchaser summons. 

Held — that the vendor must trace the devc- 
lution of the title of the trustees from the date 
of the settlement in order to enable the pur- 
chaser to get a good discharge for the payment 
of the mortgage money. 

In re Harman and, Uxhridge and Hiclmam- 
toortn By Co ((1883) 24 Ch. D 720 ; 62 L J 
Ch. 808 ; 31 W. R 857 ; 49 L T. 130— Pearson, J.) 
distinguished. 

In re Blaiberd and Abrahams, [1899] 2 Ch 

[340 ; 68 L J. Ch 578 ; 47 W. R. 634 ; 81 L 
T. 75-Kekewich, J. 

133 . Notice of Ineumhrance — Salehy Mortgagor 
— Forged Signature to Beceqd — Notice — Tii'o 
Innocent Parties — Legal Estate and Posse-tslon of 
'Title-Deeds — Priority.'] — On a sale of leaseholds 
by a mortgagor, the abstract of title was 
delivered to the defendant, the puichaser, w ith- 
out disclosing an equitable moitgage of January, 
1897, to the plaintiffs , but on searching the file 
in banitruptcy to satisfy themselves that a 
receiving order had been discharged, the pur- 
chaser’s aolicitois discovered the existence of 
the equitable moitgage and required the same to 
be discharged On completion the memorandum 
of deposit, with what purported to be a receipt 
signed by the plaintiff, foi all moneys due on the 
security, was handed over to the defendant’s 
solicitor, together with the assignment and aU 
the title-deeds to the property. As a fact, this 
receipt was a forgery, of which the plaintiff 
knew nothing. No reasonable precaution was 
neglected by the purchaser, and the plaintiff 
was not guilty of any negligence or misconduct. 

Held — that the plaintiff, as equitable mort- 
gagee, could uphold his security and enforce it 


against the purchaser who had the legal estate 
and possession of the title-deeds. The latter, 
having notice of an existing charge, should have 
himself taken care to see that such chaige was 
satisfied, and was not justified in relying upon 
the assurance of the vendor’s solicitor on the 
point 

Decision of Byrne, J. ([1902] 2 Ch. 399 ; 71 
L J. Ch 752, 50 VV. R. 611 ; 86 L. T. 887) 
affi lined. 

Jared r. Clements, [1903] 1 Ch. 428 ; 72 L. J. 

[Ch. 291 ; 51 W. E. 401 , 88 L T. 97 , 19 
T. L. R 219— C. A. 

134 Objeetiomto Title — Open Contract — Forty 
Years' Title not shomn— Alley ed Waiter — BiMric- 
the Coeenants — Notice ] 

Held, upon the facts— that pmchasevh had 
not agreed to accept a title of less than 40 yeais, 
that a particular letter did not amount to a 
waiver of their right to insist upon such a title, 
and that they had had no notice of certain 
I restrictive covenants which were valid objections 
to the title. 

Re Judge AND Sheridan’s Contract, (1907) 
[96 L T. 451 — Joyce, J. 

135 Puhlic Sewer icith Manhole under Pro- 
perty — Error or Omisdon in Partiridars dis- 
coi'ered onvniestiqating Title — Refusal to Complete 
— Compensation.] — A villa, with a garden at the 
back, was offered for sale and was contracted to 
be bought by the lespondeiit Haukin In the 
course of the investigation of the title it was 
discovered that a public sewer vested in the 
corporation of Bristol passed through the garden, 
to which access was obtained by means of a 
manhole The vendor was not awaie of what 
the true state of matters was. The pm-chaser 
declined to complete, even with compensation. 

Held — that the vencloi had failed to make a 
title to a portion of the property , that the case 
was very near the border line, but that there was 
not sufficient to justily the Court in releasing 
the puichaser fiom his bargain, as none of the 
objections raised were of such a serious nature 
as to render it just that he should be let off his 
bargain. The purchaser was, however, entitled 
to compensation. 

Judgment of Stilling, J , affirmed. 

In re Brewer and Hankin’s Contract, (1899) 
[80 L T. 127— C. A. 

- 136 Recitals in Deeds twentg gears old — 
Forty years' Title— 'Vendor and Purchaser Act., 
1874 (‘37 & 38 Viet c. 78), ss. 1, 2.] — A vendor 
under an open contract supplied an abstract 
commencing with a conveyance from a mortgagor 
and mortgagee jointly in 1882 This convey- 
ance recited the mortgage in 1878 from the 
mortgagor in question to the mortgagee in 
question. 

Held — that the vendor, notwithstanding this 
recital in a deed more than 20 years old, must 
deduce a 40 years’ title on the ground 

(1) That Bolton v. London School Board ((1878) 
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7 Cli D. 76G ; 47 L. J. Ch. 461 ; 26 W. E. 549 ; 
38 L T. 277 — Malms, V.-C.) is not to be fullowed ; 
and 

(2) That, in any event, the present case could 
be distingmsbed from it, because the deed of 
1882 disclosed deeds relating to the pioperty 
subsequent to that of 1878, -which the purchaser 
was entitled to see. 

In be Wallis and Gbout’s Contract, [1906] 

[2 Ch. 206 ; 75 L J. Ch. 619 , 64 W. E 634 ; 

94 L T 814 ; 22 T. L. E. 540— Bady, J. 

138. lie -aonveynnce of Mortgaged Premises — 
Habendum “ In Fee" — Word “ Simple ” omitted 
— Supplying omitted Word from Context — 
Conreyanorng and law of Property Act, 1881 
(44 & 45 Viet c, 41), s. 51.] — A vendor enteied 
into an open contract for the sale of certain 
freehold ])ropertie,s. On the title being investi- 
gated it was found that upon the payment off of 
a mortgage on the pioperty in the year 1895 the 
re conveyance was by a conveyance to the mort- 
gagor, a former ownei, liahcndum “unto and to 
the use ot ” the mortgagor “in fee,’ freed and 
discharged fi’om the mortgage. The purchasers 
tooh the objection that the effect of the re- 
conveyance was to pa,ss only an e.state for life 
to the mortgagor, and to leave the legal estate 
outstanding in the mortgagees. 

Held — that to supply the word “ simple ’’ by 
construction from a consideration of the obvious 
intention, as expressed in other parts of the 
mstriinient it.self, would not be a compliance 
with sect. 51 of the Conveyancing Act, 1881, 
and that the purchasers were entitled to succeed 
upon their summon.s under the Vendor and Pur- 
chaser Act, 1874, that a good title had not been 
shown ; but that the re-conveyance might have 
been rectified or a ve.sting order obtained. 

In re Ethel and Mitchell’s and Butler’s 

[Contract. [1901] 1 Ch. 945 , 70 L J Ch. 

498 ; 84 L.' T. 459 ; 17 T L E. 392— 

Joyce, J 

139. Pegu isitions ~ Threatened Litigation — 
Fraud — Jnrisdiotwn'] — A purchaser inqiined 
whether the veudoi or her solicitor knew ot any 
proceedings to ,sel a.side a deed in the chain of 
title, and was told that no such proceedings had 
been taken or threatened. 

It appeared that in a probate action by a 
third nev.^-on against the vendor to establish an 
alleged will of the peison who granted the pio- 
peity under the deed in question, the vendor 
filed an affidavit calling in question the grantor’s 
capacity to make a will I'he action was stayed 
as the plaintiff failed to give secuiity for costs 
when ordered to do so. The same person now 
told the piiicha.ser that he intended to impeach 
the deed on the ground of fiaud. 

Held — that the requisition had been siiifi- 
cientiy answered and a good title shown. 

'Qiue.stions of fraud cannot be entertained OH a 
vendor and purchaser summons 

In be Hela:N¥ ^nd Deigan’s Contract, 

[1906] 1 Ii. K. 602— M.E. 


140. Sale, of Yearly Tenancy — Will — Piter pre- 
intion — Gift of Chattels Beal to J.for Life, and 
at his Decease '■''to his Eldest Son or Heir- 
at-Lawf'l — A testator devised and bequeathed 
his lands at A. (held from year to year) to his 
sou J. for life, and at hi.s decease to his eldest son 
or heir-at-Iaw. J , who had gone into pos,session 
of the lands on his father’s death, and had an 
eldest son living, agreed to sell the lands to B. B. 
objected to the title on the ground that J, took a 
life interest only under the will. 

Held — that J. took only a life estate in the 
lands, with remainder to his eldest son or heir-at- 
law a,s persona de,'signata, and that therefore the 
vendor could not make title. 

Smith V. Butcher ((1878) 10 Ch. D 113 ; 48 
L. J. Ch. 136 , 27 W. E. 281— M.E.) followed. 

In be Bishop and Eichardson’s Contract, 
[1899] 1 Ir. E. 71— M.E. 

141. Sale under Order of Court — Purchaser 
for Value without JVofioe of Superior Title — 
Protection oj Purchaser — Conieyancing and Lam 
of Property Act, 1881 (44 & 45 Vict a. 41), s. 70, 
sul)~s. 1]. — An order of the Court under the Con- 
veyancing Act, 1881, s. 70, sub-s. 1, which pur- 
ports to deal with propeity belonging to the 
vendor, which turns out not to be Ins, does not 
confer a good title on the purchaser. 

Decision of Eomer, J. ([1899] 1 Ch. 611 ; 68 
L. J. Ch. 244 , 47 W. E. 493 ; 80 L. T 408) 
affirmed. 

Jones v. Barnett, [1900] 1 Ch. 370 ; 69 L. J. 

[Ch. 242 ; 48 W. E. 278 : 82 L. T. 37 ; 16 
T. L. R. 178— C. A. 

142 Words of Limitation — Habendum to 
Orantee — Supplying Omission hy Interpretation 
Clause 'in Deed — Conveyancing and Lam of Pro- 
perty Act, 1881 (44 & 45 Vict e. 41), s 51.] — 
In a conveyance ol 1892 freehold land was con- 
veyed “ unto tlie giantee , . . unto and to the 
n.se of the grantee for ever ” The desciiptiou of 
the pai ties at the head oi the deed provided that 
the word “ grantee” should, unless a contiary 
intention apipeared, be read as “ the grantee, his 
heirs and assigns.” 

Held — that (apait from any question of recti- 
fication or specific peiformance) the words of 
limitation could not be read into the hahendum, 
and that the legal estate did not pass. 

In be Ford and Ferguson’s Contract, [1906] 

[1 Ir 607— M.E. 

XIII. TITLE DEEDS. 

143. Documents -not 'in Possession of Vendor — 
Ohligation of Vendor to hand over on Completion 
— Expense of ohtaming Deeds — Conreyancing and 
Law of Property Act, 1881 (44 & 45 Vict. o. 41), 
s. 3. sul}-s. 6.] — -J, agreed to piiichase a freehold 
on the terms of accepting the best title the 
vendois could give. A mortgage had been pre- 
viously created on the jiroperty, and ceitain of 
file title deeds deposited with the mortgagees, 
who, though the debt had been paid off, lefused 
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to hand over the deeds. J. refused to complete 
unless these deeds were handed over to him. 

On a summons by the vendor.s, under the 
Vendoi and Purchaser Act, 1874:, to have it 
declared that a good title to the property had 
been shown in accordance with the contiact for 
sale — 

Held — that the vendors were boimd to fulfil 
their ordinary obligation of handing over on 
completion all title deeds in their possession or 
power , that sub-sect. 6 of sect. 3 of the Convey- 
ancing and Law of Property Act, 1881, had no 
application ; that the piovisioii in the contract 
could not take away the pui chasm’s right, as no 
question of title was involved ; that the mere 
fact that obtaining the deeds might cause the 
vendors trouble and expense was no answer to 
the purchaser ; and that the summons must be 
dismissed with costs. 

Re Duthy akd Jesson’s Contract, [1898] 1 

[Ch. 419 ; 67 L. J Ch. 218 ; 78 L. T. 228 ; 46 
800 — Eonier, J. 

IM. Extbuiuished Might of Way over Land 
vptamedhy Vendor — Meeds relating to Land'" 
— Vendor and Purchaser Act, 1874 (37 & 38 Vict 
e. 78), 2.] — An owner of land subject to a right 
of way bought the dominant tenement, thus 
extinguishing the easement by merger. He then 
sold the old dominant tenement without a right 
of way over his original estate, which he 
retained. 

Held — that the title deeds of the tenement 
sold by him were deeds which related also to the 
property retained by him within the meaning of 
sect. 2 (6) of the Vendor and Purchaser Act, 
1874. 

In EE Lehmann and Walkee’s Contract, 

[1906] 2 Ch. 640 ; 75 L. J. Ch. 768 . 95 L T. 

259 ; W.N. 171— Eady, J. 

145 . Retention of hij Vendor — Moouments 
a f eating his Title — Vendor and Purchaser Act, 
1874 (37 & 38 Vict. e. 78), s 2 (5).]— The owner 
of a piece of laud piu'chased an adjoining house 
and premises named Bedford Lodge, together 
with a right of way over the fli'st piece of laud. 
In the result the easement was extinguished. 
He then contracted to seU Bedford Lodge, and 
claimed to retain the two conveyances of Bedford 
Lodge, together with the easement, on the 
ground that they were documents of title within 
the meaning of the Vendor and Purchaser Act, 
1874, s. 2 (5). 

Held — that the vendor was entitled to retain 
the deeds as relating to the land retained by 
him, inasmuch as they were evidence of the 
extinguishment of the easement over it. 

In re Walker and Lehmann’s Contract, 
[1906] W. N 171-Eady, J. 

146 . litle Meed Lost — Satisfactory Secondary 
Evidence — Time for Coiwpletiond] — Where a deed 
forming part of the vendor’s title to land is lost, 
the purchaser can nevertheless be compelled to 
complete if he is furnished in proper time with 


satisfactoiy secondary evidence of its contents 
and of its due execution. 

Bryant y. Mush ((1827) 4 Russ, 1) and JLouIton 
V. Edmonds ((1860) 1 I)e G. F. & J. 246 ; 29 
L. j. Ch. 181 ; 8 W. R, 153 ; 6 Jur. (n s.) 305 : 
1 L, T, (n s ) 301) followed. 

But evidence not produced till after the time 
for completion has expiied, and the piiichaser 
has projterly issued a siunnions claiming a declara- 
tion that the vendor has not shown a good title, 
is too late , and evidence, m other respects 
satisfactory, which fails to prove the execution 
of one material deed by one necessary party is 
insufficient. 

Decision of Stilling, J., aflinned. 

In re Halifax Commercial Bank and 

[Wood, (1899) 47 W. E. 194 ; 79 L T. 536 ; 

15 T. L. R 106— C. A. 


SALFORD HUNDRED 
COURT. 

See Courts 


SALMON. 

Sec Fi,sherie.s. 


SALVAGE. 

Sec Admiralty; Shipping and Navi- 
gation. 


SAMPLES. 

See Food and Drugs : Sj'lLE of Goods. 


SANITATION. 

See Metropolis ; Public Health, 


SATISFACTION AND DIS- 
CHARGE. 

See. Contract. 


SATISFACTION IN EQUITY. 

See Wills. 
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SAVINGS BANKS. 

See Banks and Banking. 


SCHOOLS AND SCHOOL- 
MASTERS. 

See Ohaeities ; Eddoation. 


SCIENTER. 

See Animals, Nos. 17, 19. 


SCIENTinC AND LITERARY 
SOCIETIES. 

And see Kates (Exemptions). 

1 . Literary Society — Livision of Property 
aminyst Members — '■'■Inthenafureof a Joint Stock 
Company ” — Ltterary and Scientific Institutions 
Act, 1851 (17 & 18 Viet. c. 112), ss. 30, 33.J— 
The Russell Literary and Scientific Institution 
was founded in 1808, for the purpose of establish- 
ing and maintaining a libiary and reading-ioom, 
and providing lectures. The" original capital 
was provided by the subscription of shares of 
twenty-five guineas each The capital was in 
part expended in the purchase of a leasehold 
building and of books, and in part invested. 
The original rules provided that the property of 
the institution should be held in trust for the 
proprietors , and that the income derived from 
investments and annual subscriptions should be 
applied in maintaining the institution, and the 
BUiplus in certain events divided amongst the 
proprietors The institution continued until 
1897, when the lease expiied ; the property was 
then lealised, all the Labilities paid, and a 
surplus of £1,900 was left in the hands of the 
trustees. 

Held, on a summons taicen out by the 
trustees — that the Liteiary and Scientific In.sti- 
tutions Act, 1854, aiiplied to this institution, 
though it was neither public nor charitable , but 
that it was of the uatuie of a joint stock 
company withm the exception m sect. 30 of that 
Act, and therefoie the surplus was divisible 
among the proprietois. 

The dicta of Kay, J. in In re the Bristol 
Athenisum (43 Ch. D. 236-, 59 L. J. Ch. 116 j 
Cl L T, 795) discussed and dissented from. 

In he Russell Litehaet and Scientific In- 

[STJTUTION, PiGGINS V. BAGHINO, [1898] 2 

Oh. 72 ; 67 L. J. Ch. 411 ; 78 L. T. 588 ; 14 
T. L R, 406~North, J. 

2 , Scientifa Society — Dissolution — Distrihu- 
tioit of Proceeds of Sale among Members — 


'•^Shareholders" — '•'■Joint Stock Company," Me- 
ments of— Institution "in the nature of a Jovnt 
Stoch Company" — Literary and Scientifa 
Institutions Act, 18.54 (17 & 18 Vict. a. 112), 
ss. 29, 30, and 33 — Companies Act, 1862 (26 & 26 
Vict. c. 89), ss. 4, 21, and 199 — Companies Act, 
1867 (30&31 Vict G. 131), s. 23.] — The elements 
of a joint stock company contemplated by the 
Literary and Scientific Institutions Act, 1864, 
are — (1) the existence of common property ; 
(2) the contributions of members as the source 
of that property ; and (3) the holding of that 
property by numerous persons in transferable 
shares. 

A society formed in 1844 for the cultivation of 
the science of horticulture, with a view to the 
instruction and recreation of the members of the 
society and their families, by a deed of constitu- 
tion, provided for a fixed sum to be paid m order 
to qualify for a membersbij), and for the holding 
of one share which was to be transferable ; that 
each member should pay an annual subscription 
of fixed amount to entitle such member and his 
family to admission to the gardens of the society ; 
that no menibens should be entitled to any 
dividends or bonus, but that, in the event of a 
dissolution of the society, the mcmbeis then con- 
stituting the society should be entitled to the 
property of the society according to their 
respective shares therein as personal estate after 
payment of all debts and liabilities of the 
society , for the sale of season tickets and 
division of the proceeds of such sales among the 
holders of more than one share m the society, 
and also for the sale of spare plants and flowers ; 
and that the annual subscriptions and all other 
moneys payable to the society should bo applied 
m payment of the expenses of the society. In 
1897 a resolution was passed for the dissolu- 
tion of the society and for the distribution of the 
proceeds of the sale of the society’s property 
among the shareholdeis at the nominal value of 
each share. 

Held — that the society was exempt from the 
operation, of sect. 30 of the Literary and 
Scientific Institutions Act, 1854, as being an 
institution established “ in the nature of a joint 
stock company.’’ 

Be Bristol Athenceuni (43 Ch. D. 236 ; 59 
L J Oh. 116 ; 61 L. T. 795) discussed. 

The deed of constitution contained a clause 
that notice of every meeting should be advertised 
in every Sheffield newspaper. The meeting at 
which the resolution for dissolution was passed 
was not advertised in a certain evening news- 
paper. 

Held — that a fresh meeting must be duly 
convened. 

Re Jones, Clegg v Ellison, (1898) 67 

[L. J, Ch 604 ; 78 L. T. 639 ; 14 T. L R. 412 ; 

46 W. R. B77~Stulmg, J. 

3. Mortgage — Poioer to Borrow Money — • 
Enlargement of Billiard Boom — Necessary 
Repairs to Building — Literary and Soientifo 
Institutions Act, 18'54 (17 & 18 Vict. c 112), 
«s. 18, 19, 33.1 — An institution established under 
and governed by the Literary and Scientific 



421 


SGIEKTIFIC AND LITERARY SOCIETIES. 


422 


Institutions Act, 1854, has no power to borrow 
money for the enlargement and improvement of 
a billiard room. 

It has power to borrow money by a moi tgage 
of the premises of the institution for the purpose 
of effecting the necessary repairs of the build- 
ings under sect. 19, but it has no implied or 
general power of mortgaging and boi rowing 
money. 

The erection of a billiard room at all is really 
something not contemplated by the statute, 
being distinct from the literary, scientific, and 
instructional purposes specified in sect. 33. 

In re Badger, Mansell r. Viscodnt Cobh am 
[and Others, [1905] 1 Ch. 568 ; 74 L. J. Ch. 

327 ; 92 L. T 230 ; 21 T. L. R. 280— 
Buckley, J 


SCOTTISH LAW. 

See also under the various headings for 
cases decided in Scotland or involving 
Scottish law. 

1 . Bond of Servitude — Covenant not to Erect 
Building of an “ Unscemlij Dcsori^tion ” — Too 
Vaguei] — A condition in a bond of servitude not 
to erect “ any building of an unseemly descrip- 
tion ” is too vague and indefinite for the Courts 
to recognise, 

Murray v. Dunn, [1907] A, C. 283 ; 97 L. T. 

[n2-H. L. (Sc ). 

2 Dissenting ChurcJies — Trust Property — 
Union of Two Churehes — Dmentieiit Minority 
in One Church — Pnnciple of E&tahhslment — 
Abandonment of— Breach of Trust. '] — ^The union 
effected in 1900 between the Free Church of 
Scotland and the United Presbyterian Church 
whereby they were constituted into one body, 
styled the United Free Church, was ultra nres, 
that is to say, the use for the maintenance and 
support of the new United Church of property 
originally vested in the Free Church for its 
support was a breach of trust, and must be 
restrained at the instance of those members 
of it who declined to assent to the union. 

The religious views of the uniting bodies were 
essentially different, and the differences could 
not be glossed over by their adopting an elastic 
formulary and agreeing to say nothing about 
them. 

General Assembly of the Free Church of 

[Scotland and Others v. Lord Overtoun 

AND Others ; McAlister and Others v. 

Y ouNG AND Others, [ 1904]A.C. 615;91L.T. 

395 , 20 T. L. R. 730— H. L. (Sc.). 

3 Divorce — Effect on Marriage Settlement — 
Termination of “ Offender's ” Life Interest an 
Divorce — Subsequent Gift to Child not accelerated 
— Scotch Divorce Act, 1573.] — By the Scotch 
Divorce Act, 1673, the “partie offendar” is to 
forfeit and lose “ thair tocher et donationes 
vropter miptias." 

Money was settled upon, a wife for her life, 


and after her death upon her husband, her sur- 
viving, for his Me, and, after the death of the 
suivivor, upon the chiidien of the marriage 
absolutely. The wife diiorced her husband, who 
thereupon lost his life interest m the settled 
funds by the operation of the statute, the wife 
having subsequently died in the liusband’s life- 
time. 

Held — that the interest of the only child ivas 
not accelerated, and that during the husband's 
life such child was not entitled to demand pay- 
ment of the capital. 

Dawson and Others v. Smart and Others, 

[1903] A. 0. 4.57; 89 L. T. 343; 19 T. L. R. 

633— H. L. (Sc.) 

4 . Licensing — Licensing Court — Befusal to 
renew Certificate — Discretion — Jurisdiction of 
the Court of Session.'] — The Court of Session 
cannot, apart from corruption or refusal to hear 
the applicant as prescribed by statute, iuterferc 
with the exercise of discretion by the licensing 
court m refusing the renewal of a certificate 
unless it has exceeded its ]unsdiction. 

A licensing court may entertain an obi'ection 
to the renewal of a certificate that the premises 
are insanitary without requiring the olijectionto 
be supported by evidence on oath. 

The licensing court is entitled to rely on 
personal knowledge of the locality in forming an 
opinion that the number of licensed houses is m 
excess of the requirements of the inhabitants. 
The Court is entitled to form its own opinion, 
before the licensing court is held, that the 
number of licensed houses is excessive and to 
receive a deputation on the question 

Sect, 103 of the Licensing (Scotland) Act, 
1903, being in Part 6 of the Act, only applies to 
decisions given under that part of the Act, 
namely, to decisions given on prosecutions and 
in other matters where the magistrates sit as 
such. 

Decision of Ct. of Sess. (7 F. 1009 , 42 Sc. 
L. R. 784) affirmed. 

Boyle (or "Walsh) v. Wilson and Others, 

[1907] A. C. 45 ; 95 L T. 763 ; 23 T. L. R. 

124— H. L. (Sc.). 

6 , Local Oovernment — County of Lanarh— 
Remuneration of Procurator Fiscal — Bogue 
Money Mrf, 1724 (11 Geo. I, u. 2Q).,s.l2— County 
General Assessment Acf, 1868 (31 «fe 32 Viet. 
c. 82), s. 3.] — A procurator fiscal m the county 
of Lanark is not entitled to remuneration, over 
and above his salary, in respect of cases as to 
which he makes inquiry, but which go no 
further. 

It was not “ in use ” to pay any such extra 
remuneration in 1868, and therefore sect. 3 (2) of 
the County General Assessment Act of that year 
does not entitle a procurator to demand it ; nor 
is it an “ expense ’’ within the eaning of 
sect. 3 (3), 

Decision of Ct. of Sess. ((1902) 40 Sc. 
L, R. 117) reversed. 

Lanark County Council v. Hart, [1904] 
[a. C. 235— H. L. (Sc.). 

14—2 



428 


SCOTTISH LAW. 


424 


6. MoHgajje — Ilentuhle Security — Sale — 
Sernae of 8her[f' a Citatum— Service ly Memn- 
gcr-at-Arm<i— Irreqular it y— Effect of — Eeri- 
tiible Securities fScothindf Act, 1894 (57 & 58 
Vicfc c. 44), ss. 8, 10.]— Although a messenger- 
at-arms IS not an officer of the Sheriff’s^ Court, 
service by him (instead of by such an officer) ot 
a citation under sect 8 of the Heritable Securities 
Act, 1894, amounts only to an “irregularity.” 
Purchasers under the sheriff’s decree made upon 
such citation are protected against the irregularity 
by seet. 10 of the statute. 

Decision of Ct. of Sess. (4 F. 957) affirmed. 

Sutherland r. Thomson, [1906] A^ C. 51— 

[H. L. (Sc.). 

7. Uepanduni — Solatium — Parent and Child 

Parent Abroad— Child Killed in Scotland — 

liight of Hcfmrt.]— All Irishman, residing in 
Ireland, whose son had been killed in a tramcar 
accident in Scotland, claimed damages in the 
Scotch Courts against the tram company by way 
of solatium for the death of his son 

Held — that though a claim to solatium is not 
known to the Irish law, yet the plaintiff had a 
good cause of action, his right depending solely 
on Scotch law, winch was both lex fori and lex 
loci delicti. 

Convert v. Lanaukshiee Teamwats Co., 
[(1906) 8 F. 117— Ot. of Sess. ] 

8 . Succemon—Will — Residue of Estate to 
Heir entitled to Snoceed to Entail— Lands Disen- 
tailed— Intestacy,]— his will M. directed his 
trustees to entail his estate of K. upon a senes of 
heirs specified in a tailzied destination clause ; 
hff then gave certam beneficial interests in the 
residue of his estate “ to the heir for the time 
being entitled to succeed under the said entail ” 
upon his attaining the age of twenty-four. On 
attaining twenty-one the institute heir of entail, 
before any deed of entail had been executed, 
obtained from the Court under the Entail 
Amendment (Scotland) Act, 1848, s. 27, an 
order to have the K. estate conveyed to him in 
fee simple, and he evacuated the tailzied destina- 
tion, thus destroying the entail ; he afterwards 
died unmarried before attaining the age of 
twenty-four. The next of kin claimed that, in 
the circumstances of the entail, the residue had 
fallen into intestacy. 

Held— that the residue did not fall into in- 
testacy , the will declared that the beneficial ] 
interest theiein was to go to the heir for the 
time being under the tailzied destination, and it 
was not a conffition of such heir succeeding to 
the said interest that he should be in the position 
of heir of entail under a deed of entail. 

Decision of Ct. of Bess. ((1907) S. C. 139) 
affirmed. 

Wesselenvi V. Jamieson, [1907] A. 0 . 440 — 

[H. L. (Sc.). 

8 , Superior and Vassal— Entry of Singular 
Successor— Right of Superior to Casualty or 
Composition — Measure of— Rents, or Royalties 
from Minerals.'^— measure of the right of a 


superior to a casualty, or coinpositioii, from a 
singular successor demanding an entry in that 
character is one year’s rent. 

Where coal or minerals are being worked the 
year’s rent includes the rents or royalties paid in 
respect tlieieof ; and no deductum can be made 
on the ground that the minerals arc nearly 
worked out. 

Luke of Ilaimltonv. Allan's Trustees ((1878) 5 
R. 510) approved. 

Earl op Home r. Lord Belhavbn and 
[Stenton, [1903] A. 0. 327-H. L. (Be.). 

10 . Trustee —Judicial Factor — Harbour Rates 
— Real or Heritable Security — Liability of 
Factor — Judicial Factors Act, 1849 (12 & 13 
Viet c, 51), ss 4, 13 — Trusts (Scotland) Amend- 
ment Act, 1884 (47 & 48 Vict t*. 63), s. 3, sub-ss, 
10, 12.] — A harbour bond which contains an 
assignment ot “the rates, duties and other 
leveniies” of the trust, and also a power to 
appoint a factor, in case the interest was not 
paid, to receive the dues and rates, but which did 
not assign the undertaking itself, is not a “ real 
or heritable security ' ' within the Trusts (Scot- 
land) Amendment Act, 1884 Buch an uivestinciit, 
moieover, is not a loan “ secured on rates or 
taxes levied under the authority of an Act of 
Parliament by a municipal corporation.” 

It is not within the pov\ er of an accountant of 
the Court to approve investments improperly 
made, nor will a curator bonis be freed from 
liability by his (the accountant’s) audit. 

Hutton v. Annan, [1898] A. 0. 289 ; 67 L. J. 

[P. 0. 49 ; 14 T. L. R. 255— H, L. (So ). 


SEA AND :SEASHORE, 

See Waters and Watercourses. 


SEAMEN. 

See Master and Servant ; Shippinq- 
AND HAVIGATION. 


SECRET COMMISSIONS. 

See Agency ; Companies, Nos. 122, 206. 


SECURITY FOR COSTS. 

Sec Practice and Procedure. 


SEDUCTION. 

*6 Husband and Wipe; Master and 
Servant. 
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425 SET-OFF AND GOUNTEE-CLAIM. 


SELF-DEFENCE. 

See Ceimiual Law and Pkoceduee 


SEPARATE PROPERTY OF 
MARRIED WOMEN. 

Hee Husband and Wife. 


SEPARATION, JUDICIAL 

Hee Husband and Wife. 


SEQUESTRATION. 

See Peactioe and Peoceduee. 


SERVICE CONTRACTS. 

See Infants , Mastbe and Seevant. 


SET-OFF AND COUNTER 
CLAIM. 

Ami see Action, 9 ; Admiralty, 1.> ; 
Agency, 42 ; Bankees, 41 ; Bank- 
EUPTOY, 39, 42, 95, 272, 276 ; Com- 
panies, 21 ; Indosteial Societies, 
4 ; Moetgage, 3 ; Peactice and 
Peoceduee, 278. 

1. Aefiotihij Trustee — Counter-claim Inj Defen- 
dant m respect of Damages due to him from 
Cestui que trust ] — When a person sues as 
trustee for a third person, and the defendant has 
a claim, either liquidated or unliquidated , against 
the cestui que trust, the defendant can plead his 
claim by way of set-off up to the amount of the 
plaintiff’s claim 

Bankes v. Jaevis, [1903] 1 K. B. 649 ; 72 L. J. 

[K. B. 267 ; 51 W. R. 412 ; 88 L T. 20 , 19 
T L. R. 190— Diy. Ct 

3. Counter-claim — Adding a Party— Ques- 
tion hetween Defendant and Plaintiff along with 
any other qiersori” — Ord 21, r. 11 ] — The defen- 
dant in an action counterclaimed in respect of a 
contract into which he jointly with another 
person had entered with the plaintiff, and he 
joined his co-contractor with the plaintiff as a 
co-defendant in the counter-claim. 

Held— that, as power to do this was not given 
by the Rules of the Supreme Com-t, the counter- 
claim must be struck out. 

Pender r Taddei, [1898] 1 Q. B. 798 ; 67 L. J. 

[Q. B 703 ; 78 L. T. 581 ; 46 W. E, 452— C. A. 


3. Counter-claim — Joinder of Third Party — 
Lihel Actum — Counter-claim against PJaintff\ 
and also their Agent — AdmissihUitg — Pelief 
relating to or connected with the Original Suhjert 
of the Cause or Matter"' — Judicature Act, 1873 
(36 & 37 Vict. e. 66), s 24 (3)— If. S. C, Ord. 21, 
r. n.] — The plaintiff company, dealers in motor 
cars, and their raannging diiectors, sued the 
detendant, who was managing director of a iival 
company, in respect of an alleged hbel, published 
m trade journals, concerning the plaintiff.s and 
their cars. 

The defendant admitted publication in the 
course of a news{)aper controversy as to the 
merits of the respective cars of the two com- 
panies. He then countei claimed that the defen- 
dants, by their agent had published a libel as to 
his peisonal upnghtn&ss, and be added then- 
agent as a defendant to such counter-claim. 

Held — that the counter-claim did not seek 
relief “ relating to or connected with the oiiginal 
subject of the cause or matteis,” .and must he 
struck out 

Edge, Ld c. Weigel, (1907) 97 L. T. 447 — 

[0. A. 

4. Counter-claim — Sorereign State Plaintiff — 
Jurisdiction.l — ^A sovereign State by bringing an 
action in an English coiiit onlj- submits to the 
jurisdiction to the extent of the subject-matter 
111 the action. The Court has therefore no juris- 
diction to entertain any counter-claim, except in 
mitigation of the lelief claimed or for llIscove^J^ 

South African Republic r. La Compagnie 

[Franoo-Belge DU Chemin de Fee du 

NORD (No -2), [1898] 1 Ch 190 , 67 L J. Ch. 

92 , 77 L. T. 556 ; 46 W. R. 151— North, J. 

5 Set-of — Mutual Dealings — Debt becomes 
payable alter Debtor's Death—Banh ruptcy Act, 
1883 (s. 125).] — The doctrine established iii 
ordinary administration that a debt which did 
not become payable by the deceased in Ins life- 
time cannot be set off against a debt which be- 
came payable to him during his life (see Rees 
V. Watts, 25 L. J. Ex. 30 ; 1 1 Ex. Div. 41 0 ; Arwell 
V. National Provincial Da nit of Dngland . 45 L. J, 
C. P. 285 ; 1 C P D 496 , and Di re Greg son, 
57 L. J. Ch. 221 , 36 Ch. D. 227) has no applica- 
tion in the case of an administration in bank- 
rujitcy. Where, therefore, there have been 
mutual deahngs between a creditor and a debtor, 
the former may, in the administration of the 
insolvent debtor’s estate, set off against his in- 
debtedness a debt that became due to him by 
the debtor after his death. 

Watkins v. Lindsay, (1898) 67 L. J. Q. B. 362 ; 

[5 Mans. 25 — Wright, J. 


SETTLEMENT AND 
REMOVAL. 

See Poor Law, 
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SETTLEMENTS. 

COL. 

I. General 427 

II. Capital Moneys. 

(//) Improvements .... 433 
(i ) General .... 433 
(ii.) AdditloiOi and Alterations 

rrasonuMy Necessary ” . 438 
(iii ) Be-lmldeng Mansion House 441 

(/;) Investment 443 

III. Compound Settlements . . 446 

IV. CONSTKUOTION AND OPERATION . 

8ee also VII, — MARRIAGE Settle- 


ments {d), 

(«) General 4.51 

(&) Estate Clause .... 455 

(r) Words of Limitation . . . 456 

V. Foefeitukb 458 

VI. Heirlooms 461 

VII. Marriage Settlements. 

(rt) Geneial 462 

(5) Covenant to settle After-acquired 

Property 466 

(f) Illegal Consideration . . . 473 

(f7) Interpretation .... 474 

(/) Power of Appointment. . . 479 

VTir. Tenant for Lips. 

(rt) General 481 

(V) Persons having the Powers of 

Tenant for Lite . . . 485 

(t-) Powers 

(i.) General . , . .487 

(li.) Leasing . . . ,489 

(lii) Sale 496 

(d) Remaindermen and Tenant for 

Life 498 

(e) Rights and Duties . . , 607 

IX. Trustees 511 

X. Voluntary Settlements . .512 


See also BANKRUPTCY ; FRAUDULENT 

Conveyances ; Mines and Mine- 
rals ; JIORTGAGE ; POWERS ; REAL 
Property ; Revenue, 78, 79 ; Trusts 
AND Trustees , Wills, 

J. GENERAL. 

1 . Gomgmlsory Purchase of Lands — Payment 
out of Cou7'tJ ] — Certain lands were by a post 
niijitial settlement conveyed to trustees upon 
truhi for the wife (without power of anticipa- 
tion) and after the death of either her or her 
husband upon trust for the survivor of them for 
life, and after the death of the survivor upon 
trust for such child or children of the marriage 
a.- ihcy should by deed jointly duect or appoint. 
The baid settlement contained no power of sale, 
hue it did contain a power of advancement. A 
portion of the settled lands had been taken by 
the Belfast Corporation under power of com- 
pulboi'y purchase vested in them. The husband 
and wife exercised their power of appointment 
in f.avour of their two children, and a joint 
application was made by the husband, wife, 
children, and trustees for payment out to the 


trustees of the funds in Court, representing the 
amount paid in by the Corporation. The Court 
made an order appointing the trustees of the 
settlement trustees for the purposes of the 
Settled Land Acts, and directed that the funds 
should he paid out to them and held upon the 
trusts of the settlement. 

In re Belfast Improvement acts. Ex 
[parte Reid, [1898] 1 Ir. R. l~Porter, M.R. 

3 Compulsory Purchase of Land wider Land 
Clauses Co7isolulatHm Act, 1845 — 'Money in Coui't 
under — Payment Out — Appheatwn of Money - — 
Settled Land Act, 1882 (45 & 46 Vict c. 38), 
s. 32.] — A part of certain laud held by the 
Corporation of London for the purpose of a 
public park was bought by a local body under 
a local Improvement Act, with which was incor- 
porated the Lands Clauses Consohdatiou Act 
1845, and the purchase-money was paid into 
Court, 

Held — ’that there was power under sect. 33 of 
the Settled Land Act, 1882, to order the money 
to be paid out to the Corporation of London to 
be applied to the permanent improvement of 
the paik. 

Ex parte London Corporation and Ex 

[parte West Ham Corporation, (1901) 
17 T. L. R. 233-Parwell, J. 

3 . Hotchpot Clause — Jierersio/iary I/iio)'est .'} — 
Where a testator directs by a hotchpot clause 
that a fund in which ho himself has an interest 
is to be taken by a residuary legatee as part of 
his share of the residue under the will, the hotch- 
pot clause operates as a gift to the legatee of the 
testator’s interest in the fund. 

A father on his son’s marriage covenanted with 
the trustees of the marriage settlement that his 
executors should within six months after his 
death pay a sum to be held in trust for the son 
for life, with remainder to hi.s wife for life, and 
after the death of the survivor for the issue of 
the marriage, and m default of issue in trust 
for himself absolutely. By his will he provided 
that all sums which he had given, or had cove- 
nanted to give, to a child on raairiage should be 
taken m or towards satisfaction of that child’s 
shaie under his will, and be brought into hotch- 
pot accordingly. He left the residue of his 
estate to his son and daughter in equal shares. 
After his death the executors divided the residue 
equally, treating the sum settled as part of the 
son’s share. The son died without issue. 

Held— that subject to the widow’s life inteiest 
the son’s executors were entitled to the whole of 
the settled fund. 

Decision of 0. A. (suh 7iom. Re Caster ; 
Humphreys v. Gadsden, [1897] 1 Oh. 325) 
affirmed. 

Wheeler v. Humphreys, [1898] A, 0. 606 ; 

[67 L. J. Oh. 499 ; 78 L. T. 799 ; 47 W. R. 

17— H. L. (E.). 

4. Peounia7'y Legacy — Gift orer in JSnent'of 
Sale of Settled Land — Invalidity — Settled Land 
Act, 1882 (46 & 46 Vict, a. 38), s. 61.]— The 
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General — Continued 

widow of a settloi’ died in 1869, leaving a will 
bequeathing personal property to be held on 
trust for the person entitled to the ownership 
and enjoyment of the settled estate, with a gift 
over in the event of a sale of the settled real 
estate. 

Held — that the gift over w^as inoperative if a 
sale was made under the Settled Land Acts. 

In EE Smith, G-eose-Smith v. Beidgee, 

[1899] 1 Ch. 331 ; 68 L. J. Ch, 193 ; 47 W. E 
367 ; 80.L. T. 218— North, J. 

6. Term of Years — Trust to raise Two Sums — 
Lapse of Tune — Power of Appointment — Ad- 
ministration — Beal Property Limitation Act, 
1874 (37 & 38 Vict. c. 57), ss. 8, 10 — Wills Act, 
1837 (7 Will. 4 & I Vict. 0 . 26), s. 27.]— By a 
settlement made m 1838 a fieehold estate was 
conveyed to trustees for a term of 500 years upon 
trust, to raise the sum of £2,000 as soon as 
conveniently might be after the decease of 
A. H., and a like sura of £2,000 as soon as con- 
veniently might be after the decease of G. W., 
and to stand possessed of such sums upon trust 
as to the firat £2,000 for such persons and 
generally in such manner as A. H. by deed or 
will should appoint, and in default of such 
appointment upon trust for her executors, ad- 
ministrators, and assigns absolutely ; and as to 
the second £2,000, upon trust for all the children 
of G. W. and his wife who attained twenty-one, 
or being daughters were previously married. 

A. H. died m 1886 without exercising her 
power of appointment. G. W. died in 1860. 
Neither of the sums was raised. An action was 
brought to raise both sums. 

Held — that the statute was a bar as regards 
the second £2,000, and that an action properly 
commenced in respect of the first £2,000 did not 
make the second £2,000 raisable. 

Held, also, that the first £2,000 was abso- 
lutely A. H.’s, and that having exercised a power 
of appointment by a general bequest, the property 
appointed was included in and passed by the 
bequest accoiding to the terms of the will. 
WILLIA.VIS V. Williams, In ee Haetlby, 

[Williams v. Jones, [1900] 1 Ch. 152 ; 69 

L. J. Ch. 77 and 79 ; 48 W. E 245 ; 81 L. T. 

804 — North, J. 

6. Portions — Infants — Contingent Interests — 
Maintenance ] — Where portions are provided for 
children under a settlement by a father oi other 
person standing %n loco parentis, a reasonable 
rate of interest will be allowed on the 
portion by way of maintenance during the 
minority of the children, although the interests 
of the children are contingent and the settlement j 
contains no provision for maintenance, and the 
term to secure the portions has aheady begun 
to run. 

In ee Geeavbs’ Settled Estates, Jones v. 

[GeeAVES, [1900] 2 Ch. 683 , 69 L. J. Ch. 

696 ; 82 L. T. 799 ; 49 W. R. 236— Farwell, J. 

7. Possession — Assngnee of Eguitalle Life 
Estate — Conditions — Costs — Agipealf] — The 


assignee of an equitable life estate m a freehold 
farm applied to be let into possession or receipt 
of the rents and profits of the farm, and the 
Coiu't made the order upon certain conditions 
and ordered the applicant to pay the costs of 
the trustees and the remaindermen The appli- 
cant appealed on the ground that the conditions 
imposed were unreasonable, and also that the 
judge had not exercised any discretion about the 
costs of the remaindermen, but had acted 
erroneously upon asupposed rule The appellant 
was ordei ed to pay the costs of the appeal, and 
it was held that the conditions imposed were in 
substance proper, and that the judge had exer- 
cised his disci etion as to the costs, and there 
was no right of appeal from his decision in that 
respect. 

In ee Hunt, Pollaed v Qeake, [1901] W. N. 

[144 , 36 L. J. N. C. 362— C. A. 

8 . Be-settle merit — Interpretation — Power of 
Jointuring — To appoint to “ any Woman whom 
he may so marry " — often as he should Marry 
— Appointment 'to First Wife — Lirorcc ohtained 
Try First Wife — Appointment to tdecoiid Wfe — 
Pulrhc Policy — Validity — By a deed of re- 
settlement of estates the ’Maiquis of Blandford 
was empoweied, either before or after his 
marriage with any w'oman, by deed or will to 
appoint to any woman whom he may so marry 
for her life or for any less peiiod ” any yearly 
rent-charge or lent-charges by way of jointure, 
not exceeding in the whole, if he should survive 
the seventh duke, the yearly sum of £2,500, to 
be charged upon all or any of the premises 
thereb j appointed. A similar power of jointuring 
was given to each male tenant for life, and it 
was declared that that power might be exercised 
as often as the peison entitled to exercise the 
same should mairy. And it was declared that 
the premises thereinbefore appointed, or any 
part thereof, should not by means of the jointure 
or jointures be at any time subject or liable to 
the payment of any annual sum or sums for 
jointures exceeding the whole sum of £4,000. 

Held — (1) that the Marquis of Blandford 
(afterwards the eighth Duke of Marlboiough), 
who had already, in the exeicise of the power 
contained in the deed of re-settlement, appointed 
to his first wife a jointure rent-charge of £2,600, 
could upon his second marriage during the life- 
time of the first wife, who had obtained a divorce 
from him, appoint a jointure rent-charge of 
£2,600 to his second wife, but that the second 
wife could not receive more than £1,600 a year 
during the life of the first wife ; (2) that the 
deed was not contrary to public policy. 

Cartwright v. Cartwright ( (1853) 3 D. M. & G. 
982 ; 22 L. J. Oh. 841 ; 17 Jur. 684), H. v. W. 
((1857) 3 K. & J. 382), and Cooltsedge v. Coch- 
sedge ( (1844) 14 Sim. 244 ; 13 L. J. Ch. 384 ; 8 
Jur. 659) distinguished. 

Maelboeough (Duchess of) ®. Maelboeough 

[(Duke of), [1901] 1 Ch, 165 ; 70 L J. Ch. 

244 ; 49 W. R. 275 ; 83 L. T. 578 , 17 T. L. R. 

137— C. A. 

9. Gift to Son — “'In the event of Marriage to 
be put in strict Settlement" — Jointure.'] — A 
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testator devised real and personal estate to his 
son, and directed that in the event of his son 
marrying ttiis property should be put iii strict 
settlement. Tlie son died without any settle- 
ment having been made, leaving a widow and | 
three infant daughters, one infant daughter i 
having piedeceased him. An action was brought 
to carry out the trusts of the will. A second 
infant daughter died before the hearing. 

Held — that the two deceased daughters, 
having died befoie attaining age or marrying, 
could take no shaie in the property directed to 
he settled, and that the Court, in the exercise 
of its jurisdiction in carrying out the executory 
trust, had power to and would provide an 
annuity by way of jointure for the widow, and 
that, subject theieto. the property should be 
held in trust for the two nitant daughters in 
equal shares, as tenants in common m fee on 
their respectively attaining twenty-one or marry- 
ing, and that i a case only one should attain that 
age or marry, then the whole in tiust for that 
one, 

Wright i\ Wright, [1901] 1 Tr. K. 360 — 

10 Agreement for Lease — Lessee lerombig 
Tenant for Life — Benefit of Tenant for Life in 
Posse.<ision.']—A.u equitable termor, before coming 
into possession as legal tenant for life, expended 
‘11,500 in building a house on the property in ! 
consideration of an agreement to grant him a | 
ninety-nine years’ lease. Knowing that he | 
might become tenant for life in possession, he i 
expended that amount without expressing any i 
intention as to what should happen to his lease- 1 
hold interest when he came into possession. It : 
was clearly for bis benefit thatthemteiest should i 
not merge, ; 

i 

Held — that even if the lease had been granted, 
ihere would have been no merger in equity, on I 
ihe ground that it would have been against the 
interest of the lessee tenant for life ; the principle 
being that the Court looks to the benefit of the 
person m whom the interests coalesce, and in 
this respect there is no distinction between a 
beneficial lease and a term to secure a charge. 

Tnglb r. Vaughah Jenkins, [1900] 2 Ch. 368 ; 

[69 L. J. Ch. 618 ; 48 W. E. 684 ; S3 L. T. m 

— Farwell, J. 

11 . Timler Sale ofhy CouH — Convermn — 
I/unacij of Tenant for Life and of the Tenant vn 
Fee ill Remainder.'] — An order directing the sale 
of timber growing on a settled estate was made 
under the general jurisdiction of the Court, 
Both the tenant for life, impeachable for waste, 
and the tenant in fee in remainder wore lunatics. 
The committee of the estates of the lunatics 
felled timber, sold it, and invested the net 
proceeds in Consols. The income of the Consols 
was earned to the credit of the tenant for life 

HBLD~that, as the timber had been rightfully 
sold under an order of the Court, all the conse- 
quences of the conversion must follow, and that 


the Consols formed part of the personal estate of 
the late owner in fee. 

Hartley r. Pendabves, [1901] 2 Oh. 498 ; 70 

[L. J. Ch. 745 ; 50 W. E. .56 , 86 L. T. 64— 

Cozeiis-Hardy, J. 

12 . Fixtures — Tapestry — Purpose and Degree 
of Annexation to Structure — Tenant for Life' and 
Itemainderman — Right ofRe.moml hy Fl,ceoutor.] 
— If something has been made part of a freehold 
house it must nece.ssanly go to the heir Where 
it is something which, although attached in 
some form or another to the walls of the house, 
yet having regard to the nature of the thing 
itself, and the purpose of its being placed there, 
is not intended to form part of the realty, but 
is only a mode of enjoyment of the thing while 
the person is temporarily there, and is there for 
the purpose of his or her enjoyment, then it is 
removable and goes to the executor. 

A tenant for life purchased for a large sum 
seven tapestries (called French tapestries) which 
required to be sti etched, and they were put up 
m a drawing-room. Upright battens were put 
along the walls, and across those battens canvas 
was nailed, and finally over the canvas the 
tapestries were fastened hy very small tacks 
of such a nature as not to damage the mateiial 
of the tapestry, and round the edges mouldings 
were placed so that the tapestries were com- 
pletely framed. Some pillais were set up, and 
between them panels were introduced, and were 
painted a buff colour so as to set oS the tapestries 
more plainly. In this way it might have 
appeared to any one looking at the tapestries 
that they formed the centre of the panels. But 
they were in fact simply resting in front of the 
wall-paper, and the so-called panels put up at 
the side of them only filled up the space which 
was not occupied by the tapestiies. The tenant 
for life died. The question arose whether the 
tapestries had become attached to the freehold 
and passed with it to the renicainderman. 

Held — that there was nothing in the nature of 
the attachment which pointed to any intention 
to dedicate these tapestries to the house ; that 
they had not become part of the house ; that they 
were never intended in any way to become part 
of the bouse ; aud that they formed part of the 
personal e.state of the tenant for life, and were 
removable by her executor. 

Hecision of C. A., snh noin. In re De Falhe 
([1901] 1 Ch. 623 ; 70 L. J. Oh. 286 ; 49 W. E. 
455 ; 84 L. T. 273 ; 17 T. L. R. 246) affirmed. 

Leigh r. Taylor, [1902] A. 0. 157 ; 71 L. J. Ch. 

[272 ; 60 W. R. 623 ; 86 L. T. 239 ; 18 T. L. R. 

293— H. L (E.). 

13 . What constitutes Settlement — Merger of 
Settlor's Life JMate in the Fee — Jointress and 
Purt'ionen — '■'■Tenant for Life" ~~ Settled Land 
Act, 1882 (45 & 46 Vict u 38), a 2, .snh-ss. 1, 6 ] 
— A husband, upon his marriage, settled certain 
lands to his own use for life, with remainder to 
use that, if his wife should survive him, she 
might receive a jointure of d£400 a year, and 
sfib^ject and charged as aforesaid to the use of 
the trustees for the term of 100 years, to com- 
mence from the death of the plaintiff, upon 
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G-eneral Conthmeil. is an improvement within the Settled Land Act, 

trust to raise portions for the childien of the C^O- 


marriage, and subject thereto to the use of the 
husband m fee simple. 

Held— that, notwithstanding the merger of 
the life estate, this was a ‘‘settlement’* within 
the meaning of sect. 2, sub-sect 1, of the Settled 
Land Act, 1882, by which lands stood for the 
time being limited to or in trust for persons by 
way of succession, and the husband w’as the 
tenant for life of the land within the meaning 
of sub-sect. 5. 

In EE Maesh all’s Settlement, Maeshall 

[r. Maeshall, [1905] 2 Ch 325, 74 L J Oh 

588 , 54 W R. 76 ; 93 L. T. 246 ; 21 T L. R 

G7S— Eady, J. 

14. Enfraiiclmement," — Meaning of~Lense- 
liold — 2Iort(j(Uje of Settled Lund for “ Enfran- 
chixement” — Purchaw of Freehold Rerersion oi 
Leniehold — Settled Land Act, 1882 (45 & 46 
Vict c. 38), rs, 18, 21 (6).] — The teim “enfran- 
chisement ” used in sect IS of the Settled Land 
Act, 1882 (46 & 46 Vict. c. 38), includes the 
acquisition of the freehold reversion of leasehold 
land. 

The trustees of settled leasehold land were 
therefore authorised by the Court to raise money 
under sect 18 by mortgage of the leasehold land 
in order to piiichase the freehold reversion under 
sect. 21 (6). 

In EE Beuce, Halsey v Beuce, [1905] 2 Ch 

[372 ; 74 L. J, Ch. 678 ; 54 W. R. 60 ; 93 
L. T. 119-Kekewich, J. 

ir. CAPITAL MONEYS. 

(a) Improvements. 

(i.) General, 

16. Applicathni of Capital Money" — lut.- 
prorement Rent-chargen — Redeingdion — Payment 
hg Tenant for Life for Reduction of Interest — 
Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
s. 25 (vi.) (xx ) — Settled Land Act, 1887 (50 k 
61 Yict. c 30), s 1.] — -A tenantfor life of settled 
estates obtained a transfer of improvement rent- 
charges by which a reduction of interest on the 
charges was effected 

In Older to gain the consent of the transferors 
to the transfer, he paid them out of his own 
moneys £916. 

Held — that the repayment of the £915 to the 
tenant foi life by the trustees of the seftlemeut 
out of capital money come into their hands 
could not be held to be money expended in 
“redeeming,” or “otherwise providing for the 
payment of ” rent-charges wnthm the Settled 
Land Act, 1887, s. 1 

The replacing of thatch with galvanised iron 
roofing IS an impiovement within the Bottled 
Land Act, 1882, s. 25 (xx.), on which capital 
money may be spent. 

Semlle, the erection of new fences partly in 
place of old fences and partly to divide a park 


In EE Veeney’s Settled Estate.s, [1898] 1 Ch. 

[508 ; 67 L. J. Ch. 243 , 78 L. T. 191 ; 46 W. R. 

348 — Kekewich, J, 

16. Fatates in Enqhind and Ireland inehided 
in one Settlement — Proceeds of Sale of Land in 
Ireland applied, to Imprmemenf of English 
Estate — Settled Lund Act, 1882 (46 & 46 Vict 
c 3S),.s‘.21, .s’l/i-.i. 3,] — Where estates are included 
in one settlement, and the trusts upon which 
they are settled are the same, the fact that one 
property is situate m Ireland and the other m 
England makes no difference with regard to the 
question whether capital money in the hands of 
the trustees arising from the sale of land in 
Iieland is applicable for the improvement on the 
estate in England 

In re Mundg's Settled Estate ([1891] 1 Ch. 
399 ; 64 L.T. 29) applied. 

In ee Eyee Coote, Coote r. Cadogan, (1899) 
[81 L. T 535 — North, J. 

17. Settled Laiul Act, 1882 (45 A 46 Vict. c. 38), 
s. 57, suh-s. (2) — Settled Land Act, 1890 (53 k 
54 Vict e. 69), .? 15.] — Having regard to the 
terms of sect 57, sub-sect. (2), of the Settled L.and 
Act, 1882, the Court ha.s juusdiction under .sect. 
15 of the Settled Land Act, 1890, to make an 
order directing capital money to be applied in or 
towards payment for improvements unauthorised 
by the teims of the Settled Land Act, 1882, but 
authorised by the settlement. 

In be Eakl op Egmont's Settled Estates 

[(1), Egmont V. Lefeoy, (1900) 16 T. L. R. 

360 — Byrne, J, 

18. Mansioii-ltoiise — Repairs — Salvage — 
Application of Capital Aloney to — Jurisdiction 
to Sanction,.] — The jurisdiction of the Court to 
sanction expenditure in the repair of settled 
propel ty out of capital is to be exeicised, if at 
all, only wheie a case of .salvage is clearly made 
out. 

Jn re Be TeisseiCs Settled Estates ([1893] 1 
Ch. 153, 165; 62 L. J Ch. 652 . 41 W. R. 186 ; 
68 L. T 275 ; 3 E. 103 — Chitty, J ), observations 
in approved. 

In ee Willis, Willis c, Willis, (1901) 50 
[W. R, 70 , 85 L. T. 436— C. A. 

19. E.rpenditure allowahJe out of Capital — 
Sanitary Impros-einenfs — Few Drainage. System 
— Engine-fiinise ineunueetion loitli Light Installa- 
tion — Settled Lund Act, 1882 (45 & 46 Vict. 
c. 38, s. 26 (xii ), (xvn ) ] — Where the whole 
.system of drainage in a mansion-house is defec- 
tive. the cost of a new and complete system may 
be paid for out of capital, though certain items, 
if they stood apart, would be regarded as a 
tenant’s alterations made for his own convenience, 
and not as improvements within sect. 25. The 
erection of an engine-house for the purpose of an 
electric light installation is not an improvement 
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Capital Moneys — Contbuied. 

within sect. 25 (xii.) which can be paid for out 
of capital. 

In EE Loed Leconeield’s Settled Estates, 

[1907] 2 Ch. 310; 76 L J. Oh. 662; 97 
L. T. 163 ; 23 T. L. E. 673— Kekewich, J. 

20. Eiujlish Settlement— Land in Sootlaiul — 
Power to lay out Money in Purohase of Land — 
Improvements on the Land %n Scotland — Settled 
Land Aots^ 1882 (16 & 46 Viet. o. 38), ss. 21, 23, 
33, and 1890 (63 & 51 Viet. e. 69), s. 13.] — An 
English settlement compiised some land in Scot- 
land, and contained power to lay out capital 
moneys in purchase of real estate m England. 

Held — that capital moneys might be applied 
to improvements on the Scotch settled land 

In eb Guknby’s Settlement, Sullivan v. 

[Guenev, [1907] 2 Ch. 496 ; 76 L. J. Gh. 609 

—Neville, J. 

21 Tenant for Life — Pemainderman — Capital 
or Income — Leasehold Houses — Incidental Ex- 
penses and Oufgoinys — Pratnaye Expenses — 
Settled Land Act, 1882 (45 & 46 Viet. c. 38), 
ss 26, 51, Settled Lund Act, 1890 (53 & 54 
Viet, c 69), ss. 13, 15 ] — A testator gave his 
residuary estate to trustees on trust for conver- 
p’on and it' vestment then to pay the income in 
the maniK'f thcu'in d'l cried ro tniee jicisuii's a-5 
tcnanl'foi life, then to held tlic Citato for the 
eliddien of one oi then. The investment clause 
contained a p()i \ 01 to ;n\eil mi ficchold gioniid- 
uiiii ami power wai givmi to rlio tiii-(ccs to 
lioiipone die sah' of any pad of the cilaic. I’aii 
01 diec^iiiLe ic.uinod by ilicin ini-old eon-.'-iCeJ 
of Lip'oe leasehold lioii.iCi held lor die le-idue of 


district served notices requiring repairs or im- 
provement of the drainage of the houses. The 
work was done at a cost of £415 10^. Id. The 
leases contained a covenant under which the 
lessee would have to do the work. The question 
was whether the £416 10.s' Id. ought to be paid 
out of capital of the settled property, or whether 
the same or any part of it ought to be paid out 
of income, b'or the purposes of the decision it 
was assumed that some part of the work was not 
more repair, but would he an “ improvement ” 
within the Settled Land Acts. 

Held — that as the tenant for life was only 
entitled to the balance of the rents, income and 
not capital ought to bear the £416 10,?. M. , that 
the repairs and improvements could not be pro- 
vided out of capital under the Settled Land Act, 
1882, because they had been executed without 
fiist carrying m a scheme for their execution , 
and that the Court could not exeicise its discre- 
tion under sect. 16 of the Settled Land Act, 1890, 
as the testator had expiessly provided that these 
expenses should be borne by income. 

Olarhe v. Thornton ((1887) 35 Ch. D 307 ; 56 
L. J Gh. 302 , 36 W. R. 603 ; 66 L T. 294— 
Ghitty, J.) and In re Lord Stamford’s Settled 
Estates ((1889) 43 Ch. D. 84 , 68 L. J Ch 849 , 
38 W. R. 317, 61 L. T 504 — Stirling, J.) distin- 
guished. 

Countess of Cardigan v ((1 893) 

9 1 L. R. 211) lollo'.M'd 

Fn EE TAutixeton Reich i. K.\m, [19o2] 1 

,^Ch 711 ; 71 L J Ch 472: 60 W. R 3S8 . 

86 L T. 191 . 13 T L. R 3.S7-Huekky. J. 

23. Scheme for — Prosp/'ctne Approial hg 
I 'I riarec-.— Tenaiir for Lite — Settled Land Ad, 


long ii'inii, and upon ihi'se huge sunib hail to be , 
expended liy 1 ho 1 1 iHlees in piiLting in modem i 
sistems ol dmirnigo. i 

He, LD— thill (lie diainagc cxpen=:e=- weic im- 
provcmcni'! willpii ilic meaning of the bellied 
Land Aeis and ti'in under the cireiinutancei 
they should be boi iie by capicrd. iiol Wiih'-tanding 
in il'.e will the powei' ot inamigemciiL and rhe 
piovr-ion toi pajii'entol rc'iits. proiiL'. and 
income lo liie tenants fur life aticr payrneiii 
ihcicout of all .nc’deiiial experi'Ci and oiirgoiiies. 

In he. Thom Vi Wea'iiieuall c. IxiOMVf.. 

[1900] 1 (Jli 319: 69 L. J. Cm 198. -18 
V. IL 409— Ryiru', J. 


1882 (16 A: -IC) Vici.. e. .58), s 21 (iii ) : .v' 21 
.nL-s.-t. ] 2.7 S'.'. 26 2ii. 63 ] — I’liiiiecs loi the 

pinposesoL the bctlled land -Vel'- may apinove 
a '■choiue by the reiirm; Ou iiJc Jor ilic exeeiicion 
of 11111)101 emf'iit,' Iheicuudei, aUhoiigli lu the 
ri’iic ot gii jiig -Licli approval Lhe\ ha\e not in 
then htuid- capital moiieyi foi iho exeem ion of 
.--ueh improvemenr-- , and when, .aCtei --ueh 
appioval. The lenauL for life, with the know- 
ledge of such Li'ii^tecs. Ivi- expended money 
jor Mieri purpose, it n lawliil lor ihe mi'-icc'. if 
-nch eaily cxpondiLuic is, lor ilie aihantagc of 
all paitici coneeiiied, and lubjceL to ilie pioper 
eei Lificate being ohlamed lo rurahui’.io nun out 
of capital irioueis which may mh-equently eonic 


■ Lo ilieir hand-'. 


22. Lea.ichold iroimes — Drainage — Teiunit for . 
Lifi — ExpeiHfi payahlc oui of Capifal or Inunnc \ 
— Exjn'O'.s Prmtnon in Will as to how Expeiisf-^ 
to 1)0 Jhu nc — Scheme - Duciciaai oj Court — I 
Sitfled Lund \et. 1882 <'16 A 46 Vict. e 38h t 26 | 
— Settled Land, Act, IbUO (63 A 61 Viei e. 69). 
.S'. 16. J— A leitatoi bcquealhed leasehold houses 
ol winch he held long iinevpiied tcnrii,. to trustee- | 
upon Iru'i. that tlnw should by and out of the | 
leats iind protila tliercof pay the i eius reserved | 
bo and pcirorm the covenants .and conditions J 
contained ni. the leases, aiidsubjeol tliei eto should | 
hold the same unoa luist lor a tenant foi life] 
wdh remainders over. During the lile of the i 
tenant for life the sanitary anthoriUes of the 


In re Millards Settled Edato. ([1.S93] 3 Ch. 
116 ; (i2 L. J. Ch 761 ; II V. R. oTT , 69 L. T. 
202 — C. A.) disLiugm-hed. 

In el Duke of Subviuk's JA iimameniaev- 
|L8rAiL!i. Dem. or NORroLK I Loed 
llEREiES, I Cli. 161 . 69 J.. .T Cli 2.56 , 

48 W R. 328 : 82 L. T. 613 ; 16 T L R 160— 

Ryiue, J. 

24. Seheme for ImproiChUnt.-i hij Trustees 
during Minority — Approial ot the Couid — Sittlcd 
Land Art, 1882 (16 i; 16 VicL c. 38) w. 26. 59 
60 ] — Trustees of settled land, acting on behalf 
Oi "'an infant tenant m tail male iiiidor the 
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Settled Land Act, 1882, ss. 69. 60, have power 
during the minority to prepare and approve on 
their own behalf as trustees a scheme of im- 
provements under the Settled Land Act, 1882, 
s. 26 (i ). 

In rb Grby's Court Estate, [1901] W. N. 60 

[' — Earwell, J. 

26. Improvements executed by Funner Tenant 
for Life — Absence of Scheme — Reimbursement of 
Ills Estate after his Death out of Capital Moneys 
— Settled Land Act^ 1882 (46 & 46 Vict, c. 38), 
s. 26 (10) (11) — Settled Land Act, 1890 (53 & 64 
Vict. c. 69), s. 1,3.] — tenant foi life expended 
certain moneys out of his own pocket upon 
certain improvements on the lands subject to the 
settlement, but no scheme had been approved 
prior to the execution of the improvements. 
After his death the trustees of the settlement 
applied to be allowed to recoup his estate out of 
capital moneys which came into their hands 
after his death by reason of a sale of a portion 
of the estates. They knew of and approved the 
improvements, but had made no scheme during 
his lifetime as they then had no capital moneys. 

Held — that such of the improvements as 
came within the Settled Land Acts, 1882 and 
1890 might be paid for out of capital. 

In re Earl oe Lisburne’s Settled Estates, 
[1901] W. N. 91— Kekewich, J. 

26. Money in Hands of Trustees — Junsdiotion 
of Court — Settled Land Act, 1882 (46 & 46 Vict. 
0 . 38), s. 26.] — Where capital money is m the 
hands of the trustees of a settlement, and the 
tenant for life applies to the Court under sect. 26, 
sub-s. 2 (3), of the Settled Land Act, 1882, for an 
order directing or authorising the trustees^ to 
apply the capital money or some part thereof in 
repaying the tenant for life the sums paid by him 
in cany mg out an improvement scheme autho- 
rised by the Act and appioved by the trustees, 
the Court has a discretion in the matter, and will 
hear evidence as to whether the scheme is or is 
not an improvident one and has due legard to the 
interests of all parties. 

In re Keck’s Settled Estates, [1904] 2 Gh. 

[22 , 73 L. J. Ch 262 ; 52 W R 362 ; 90 L. T. 

113 , 20 T. L. R 156— Earwell, J 

27. Approval by Trustees of Settlement— Con- 
.sideration to be taken into Account — Settled Land 
Act, 1882 (46 & 46 Vict c. 38), ss 25, 26, 53 ] — 
Where a scheme for the execution of an improve- 
ment has been submitted by the tenant for life 
of settled land to the trustees of the settlement I 
for their approval under sect. 26 of the Settled 
Land Act, 1882, the discretion of the tiustees is 
limited to seeing that the improvement is one 
authoiised by sect. 25 of the Settled Land Act, 
1882, AS extended by sect. 13 of the Settled Land 
Act, 1890, and by the settlement, that the tenant 
for life is acting bond fide and on competent 
skiUed advice as to t.he improvement proposed, 
the amount to be expended thereon, and the 
method of execution thereof, and that the tenant 
for life,m submitting the proposed improvement, 


has regard to the interests of all parties entitled 
under the settlement as a trustee tor them. 

The trustees are not entitled to take into con- 
sideration the general policy which is being 
pursued by the tenant for life m improving the 
property, or such matters as the number of 
previous schemes and amount of money already 
expended, or the relation between the capital 
moneys in hand and the value of the estate. 

In re The Earl oe Egmont’s Settled 

[Estates (2), Leeroy r. The Earl op 

Eqmont,[1906] 2 Gh. 151 ; 76 L. J. Ch. 649 ; 

54 W. R. 504 ; 95 L. T. 187; 22 T. L. R. 

430 — Warrington, J. 

(li.) “ Additions and Alterations Reasonably 
Xecessary, ’ 

28. “ Additions to Buildings ” — Eleotrio 
Lightinq Lnstallations — Settled Land Act, 1890 
(53 & 54 Vict G. 69), s. 13 (ii ) ] — Houses m a 
fashionable quarter of Lomlori were vested in 
the trustees of a settlement of long terms of years 
which had a considerable time to run and needed 
some system of lighting, either gas or electric 
light. 

Held — that electric lighting installations 
would be " additions ” to the houses within the 
meaning of sect. 13 (li ) of the Settled Land Act. 
1890, and that the expenses might be sanctional 
to be met from the capital money so far as 
related to the wiring of the houses, but the 
fittings must be provided for by the tenant for 
life. 

In re Freake, Lord Kinnaird v. Freaks, 

[1902] 1 Ch. 97 ; 71 L. J. Ch 20. 50 W. E. 

237 ; 85 L. T. 4.34— Joyce, J. 

29. ^‘Additions to Buildings" — Electric 
Lighting Installations with a tiew to Letting — 
Settled Land Acts, 1882 (46 & 46 Vict c, 38), 
s. 25 ; 1890 (63 & 64 Vict o 69), s. 13, 
sub-s. (u).] — There was a house situated near 
Uxbridge, and a tenant vvas minded to take it 
with electric light, but would not take it without 
electric light. 

Held — that the installation of electric light 
was within the words ot sect. 13, sub-sect, (u.), of 
the Settled Land Act, 1890, “reasonably neces- 
saiy or.proper to enable the same to be let,” but 
that putting the electric wires into the house 
was not an “ addition to ” the building within 
that suh-sectiou, as “additions” in the sub- 
section mean sti’uctural additions. 

In re Gashell's Settled Estates ([1894] 1 Gh. 
483 . 8 R. 67 ; 63 L. J. Ch. 243 ; 42 W. ii. 219 ; 

70 L. T. 654 — Chitty, J.) followed. 

In re Freahds Settlement ([1902] 1 Ch. 97 ; 

71 L. J. Ch. 20 ; 50 W. R. 237 ; 85 L. T 454— 
Joyce, J., No. 28, supra) lays down no general 
principle, but was decided on the particular facts. 

In be Clarke’s Settlement, [1902] 2 Ch. 

[327 ; 71 L. J. Ch. 693 , 60 W. R 585 ; 86 
L. T. 653 , 18 T. L R. 610— Buckley, J. 

30. Electric Lighting Installation — Building 
— Machines — Settled Land Act, 1890 (53 & 54 
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Viet. c. 69), s. 13 (ii.).] — Iraproyements in the 
natuie of a complete electric lighting installa- 
tion were made for the purpose of enabling a 
mansion-house to he let, an engine-room and 
accumulating room forming an entirely new 
building being elected. This binirling was 
filled up with a petroleum engine, a dynamo, an 
accumulator, a main switch-board with the 
necessary fittings and connections with the 
accumulator in the engine-room, and a mam 
cable. 

Held — that the cost of the building would be 
allowed, but not of the other matters. 

la re Frealto, Lord lu/imrirdy. Freahe 
1 Ch. 97 ; 71 L. J. Ch. 20 ; 60 W. E. 237 ; 86 
L T. 454 — Joyce, J., No. 28, su^ra') not followed. 

In EE Gossling, Gossling r. Feeake, (1902) 
[87 L T 62 — Joyce, J. 

31. Installation of Flertrio LUjlit — Dynamo 
and House — Settled Land Acts, 1882 (46 & 46 
Vict. c. 38), 5. 25, and 1890 (53 & 64 Viot. c. 69), 
s. 13, sul-s 2.] — By sect. 13 of the Settled Land 
Act, 1890, “ Improvements authorised by the 
Act of ] 882 shall include the following — namely, 
(ii.) making any additions to or alterations in, 
building-, icasonabh 7i(‘ce-,=:ary, or propci to | 
enable tlic same to be let ’’ i 

Hjn.o— that the prm i.-i.oti of a di’iiamo and 
in'-tallatun of clectiic Imlit m a house did not 
come \snhiii rlio secuou Addinoii!- to oi 
aitciiuiuus m binldimr- ’ icCe> to '■onu'ihiiig in 
the natino ot a ttiuctuial addition or all m alien 


on ditlerent occasions to replace some of the 
boards. It was proposed to remove the floor of 
the rooms in the basement and to replace it with 
a solid floor of concrete covered with blocks over 
the whole basement. All the rooms with one 
exception weie let 

Held — ^that (1) the execution of such works 
fell within the woids “alterations m buildings ” 
within sect. 13, sub-sect. li. ; (2) the alteration 
was “ reasonably necessary or proper ” because 
it was a thing which, although not absolutely 
necessary, a reasonable and prudent owner of 
pioperty, if he were the absolute owner, would 
do ; (3) the alteration was proposed with a view 
“to enable the same to be let,’ as the trustees 
acquned the property a few months ago for the 
purpose of letting ; (4) therefore the works con- 
stituted an improvement within the Settled 
Land Acts. 

In re De Teissier's Settled Fsfates ([1893] 1 
Ch. 163; 62 L. J Ch. 662, 41 W. E. 186; 68 
L. T. 276 ; 3 R. 103— Chitty, J ) and In re Lord 
Gerard's Settled Estates ([1893] 3 Ch. 252 ; 63 
L. J. Ch. 23 ; 69 L. T. 393 ; 7 E. 227— C. A.) 
explained. 

Stanford v. Egberts, [1901] 1 Oh. 440 ; 70 

[L. J. Ch. 203 , 49 W. E. 315 , 83 L. T. 766— 

Buckley J. 

33 Leic JJrainui/e Synem — Jlur arer 
\ — .\o Copifal IfiHwy' — Poiivr to ihnnpi on the 
i ProperhjA — .V. was teuaiii fur lilc undci' a udl 
' oi lioii'i' piopei ly, wuli iciiiaL’idoi lo H ni fee. 

' O'lo of ihe hoii'Ci iiiiviiig hi come i.iciiiii, A. 'ii 
'older to lei it. but wilIiolil cou'-alinig li . 


whether, if the poiiiL had hecu taken, 
ihc Court would have held the dynann' liou^e to 
he Within the seciiuu 

In >'( Chirhi's Settlement (ri902’’ 2 Ch 327, 
71 L .1 Ch .V.I3. .60 Vb 11.586. 86 I. T 653; 
18 r Ii E. 610 Buckley J No. 29 ami 

In le GaLdi'i rieithd hstatet, (]1891J 1 1 'h l,'-5 , 
63 L ,r. ( h 213- 12 W. R 219‘, 7U L T 551— 
Clint}, .1 ) appiorcd. 


' eiipilo} ed a eontiacror to ])iit mabirh aud hot 
! water 'Uiii'ly and a new ^v^tein ol diainage 
,111111 the re-iilt iliai il.e Iiouec was- let ai a 
' hiinier lent A. died --liortlv alieiwaid- Toe 
coiitiaclor. who as a cieiluor, had taken out 


j admini-Tiaiioii to -\ longla lo ha\e Ihcco-i of 
the woiks chaiLO'd on the iiiliei'.'anco a-, beiiu.' 


ini}u(nenieiil> ’ authori-scd by 1 he St i il'd Land 
-Vci-: I here wa-, no ca[jnal inouo\ uiiuing umler 

I llm Act-5. 


Hi'C’-ion ol Joyce 
Iv EL BliACE IVH s 


J (t7 L 1. t>2) allirmctl. Held thai even aS'-nming Llic woiks weie 
SiJT'iJ.ED F'-tate-’. or Re I ‘ impiovcmcnts ’ aiilliomed by ilit* Vet- there 


''Calcot riE SriL’jii'.D Estates "19ii3j 1 I wasno power unde i tlie AcGto eearge ilie cost of 
('ll .560 72 L. J Ch 317 51 W 11.437 88 I executing them on the niheruanoe 


T. 1'. 253 ; 19 T L. R. 2S0— 0. A 

32. 'LMtcrationx ! a IJnildinij-, ' — • JlrasonuMn 
'noeei-sary and proper to enable the same to he 
let " — Intention to Let — Dry Ho, — Ltc-jlnori'iy 
— Settled Lnnd Art 1882 (15 iV: 46 Vicl. « .38). 
.-.w. 21. snh-'i 1.1 . 25, 26 — Setxlcd. Laial Act, 189() I 
(53 A 51 Viol, r 69). .vs 1 3, ,so/ .i.. 15.]- By! 
sect 1.3, .sub-aect. ii , of iho bellied Caiul Act. 


Nc'/i/i/c. the new s} ‘-Lem of draiiiaec would i)(‘ 
au ■ alt( ia,t urn in budding- icasonably iiece'—iuw' 
or pioper to enable ilie -amo to b'* lei ” witlrn 
sect. 13 (u J of the Act or 1890. 

Semhie, that the bath and hoi water stipply 
were also within the same snb-sceiion. 

Standing 1 . C4i{ \v, [1903' 1 Ir. R 19— il.R. 


1890 iiiiprov'cmoriis iiuthoii.SLd by the Settled 34 Present Icnant hlaly to Leaie i/' ',iie/i 
Land Act J 882. .rieiudc " mak’ug any addirioiis ■' II rn^' not done— ' L'ei onscmrtion. Fiit"ry''menl 
to or al unit ions in buildings rca-oiiabJy nucos- i (ir Improicinenf' — Do'ethno'i am do file for 
saiy or iiieper to enable the -iimcio be let ' Worhhiy Glas'-es" — Sefrled Jni'nrl lift. 

'I'lii-teis ac'iiiiiod as an mve-lmcnr a lea-e- A Hi Vi'ct e 38) v. 25 (l(i) ('20) 18iiO (5'i A 
hold hou-e in the City of London cceitaiiiirig 51 \ ict e 69), .v 13(2)- llou.'-niii ot the llb,'Z;- 
about 160 looms let a- '-eiiarate ofliecs to vai lous naj Cln.s.'ies Are, 1890 (53 a 51 Ni'M.c Jij) s. 7 I 
lenants. Theie wue ;.hiir}-thiec loom- m uie'(l) (b)'' — ’Where tiuslecs lime appioved a 
basement. The flooi of the Lascimuit became , -cheme of improvcnients -nbjeet to Tne, Couit 
afiectod by di y lot, and It wa- found necos'sary ' holding -uch impiovcmeius to he ■wrhin tlie 
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Act, the Court may consider the legal question, 
although the trustees have as yet no capital 
moneys available for the purposes of the scheme 
Wheie the trustees are satisfied that a yearly 
tenant will leave, unless certain additions and 
alterations are made to a house, the Court may 
sanction their being made out of capital as 
“ proper to enable the same to be let.” 

Dwellings of a kind suitable for the working 
classes, but at the time occupied by a different 
class of tenants, are not “available for the work- 
ing classes” within the meaning of sect. 74 (1) 
(b) of the Housing of the Working Classes Act, 
1890. 

Where it is proposed, at the expense of capital, 
to add to or alter buildings available for the 
working classes, it is not necessary to satisfy the 
Court that the work will not be injurious to the 
estate. The proviso in sect. 74 (1) (b) of the Act 
of 1890 applies only where it is proposed to 
erect new buildings. 

In re Calverlbv’s vSettled Estates, [1904] 
[1 Ch 1.10 ; 73 L. J. Ch. 26 ; 52 W. E. 206 ; 89 
L. T. 500 — Farwell, J. 

35 jRehiddiny — Yinenes and Qlaas Houses— 
Lettinq — Commission for obtaining Tenant — 
Settled Land Act, 1882 (45 & 46 Viet. c. 38), 

.<!. 21 (x.)— Settled Land Act, 1890 (53 & 54 Vict. 
0 . 69), .V. 13 (ii.).]— Sect. 13 (ii.) of the Settled 
Land Act, 1890, which authorises the application 
of capital moneys in “ making any additions to 
or alterations in buildings reasonably necessary 
or pioper to enable the same to be let,” does not 
apply to the substitution of an entire new 
building for an old one 
An agent’s commission for obtaining a tenant 
of settled property foi a short occupation term 
must be met out of income and not capital. 

In re Levbson-Gowbe’s Settled Estates, 
[1905] 2 Ch. 95 ; 74 L. J. Ch. 640 ; 53 W. R 
524 ; 92 L. T. 836— Eady, J. 

36 . Mill — Addition to Shafting — Agricultural 
JPuiyoses — Settled Land Acts, 1882 (45 & 46 Vict. 
c. 38), s, 26 (xii.) and 1890 (63 & 54 Vict. c, 69), 
s. 13 (ii ),]— In sect. 25 (xii ) of the Settled 
Land Act, 1882, the words “other mills” are 
not general, but are restricted to mills for 
agricultural purposes , they do not include, 
therefore, a silk and cotton mill. 

The lengthening of the mam shaft of a silk 
and cotton mill so as to enable it to be driven by 
steam instead of by water alone is not an 
“ addition to or alteration in ” a building 
within sect. 13 (ii.) of the Settled Land Act, 
1890. 

In re Harrington’s (Earl) Settled 
[Estates, (1906) 75 L. J. Ch. 460 , 94 L. T. 

623— C. A. 

(ill.) Rebuilding Mansion-house. 

37 . Lry Rot — Salvage — Developing Rstate — 
Expenses of Sewers, Paving and Flagging New 
Streets — Settled Land Act, 1882 (45 & 46 Vict, 
0 . 38), s. 21, sub'S. (ii.) ; s. 25 — Settled Land Act, 


1890 (63 & 54 Vict c 69), s. 13, subs, (iv ).] — 

A mansion-house on a settled estate, which was 
of consideiable magnitude, was affected with 
dry rot, and it was impossible to ascertain for 
some time how far the dry rot had extended, 
and it was afterwards found to be much larger 
than any one anticipated. 'Jhe lesull was that 
the mansion-house had been really lebuilt. 
Some additions had been made and modern 
improvements introduced Expenses had been 
incurred by the local authority in sewering, 
paving, and flagging new sti eets on a part of the 
settled land for the purpose of improving and 
developing the same as a building estate and 
weie charged under statutory powers on the 
land There were capital moneys in the hands 
of the trustees representing the proceeds of sale 
of part of the settled land 
Held — that there was of necessity a rebuild- 
ing of the mansion-house , that it was impossible 
to find out how much of the money had been 
expended in salvage proper and no sum could be 
allowed therefor ; that an amount equal to 
one-half the rental of the settled land of the 
capital moneys m the hands of the trustees should 
be applied m the rebuilding under sect 13, 
.sub-s (iv.), of the Settled Land Act, 1890 , and 
that the trustees should repay to the tenant for 
life so much of the instalments paid by him and 
should pay off the remaining sums due to the 
local authority to the extent of capital onljq no 
interest being allowed m either case. 

In re Legh’s Settled Estate, [1902] 2 Ch. 
[274 ; 71 L. J. Ch 668 ; 66 J P. 600 ; 50 W. E. 

570 ; 86 L, T. 884— Kekewich, J. 

38 . New Water Supi>lg—‘‘ Annual Rental of 
the Settled Lund ” — Settled Land Acts, 1SS2 (45 & 

46 Vict. 0 . 38), s. 25, subs. 13, and ]890 (63 & 

54 Vict. c. 69), .V. 13, sub-ss. 2, 4]— Whether 
proposed structuial woik is a “ rebuilding ” of 
a mansion-house within sect. 13, sub-sect. 4, of 
the Settled Land Act, 1890, or merely an addition 
to or alteration m the house within sect, 13, 
sub-sect. 2, is a question of fact in each case. 

In order to ascertain the “ annual rental ” of 
the settled land within the meaning of sect. 13, 
sub-sect 4 — which limits the sum to be applied 
in rebuilding the mansion-house to one-half of 
the annual rental of the settled land — the cost of 
lepaiis ought not to be taken into account. 

Capital moneys may be applied for the purpose 
of obtaining a new water supply to a mansion- 
house. 

1 In be Kensington Settled Estates, (1905) 
[21 T. L, E. 351— Eady, J. 

89 . New Drainage and Water Systems — Settled 
Land Acts, 1882 (45 & 46 Vict. c, 38),ss, 21 (ui.), 
25, and 1890 (53 & 54 Vict. c. 69), s. 13 (iv.).]— 
Upon the application of a tenant for Efe, who 
was willing to pay out of his own pocket 
£6,000, the Court sanctioned the expenditure of 
£12,600 out of capital moneys for rebuilding 
the mansion-house (£12,500 being one-half tne 
annual rental of the settled property), and also 
£4,500 for improvements. t 

The improvements included new drainage and 
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water systems for house and stables ; rebuilding 
bridge over moat and a saw mill ; the election of 
a lodge and new gates. 

The rebuilding of the house included altera- 
tion of entrances, rebuilding of walls and roof, 
raising of attic, new dining-room and servants’ 
hall, reconstruction of kitchen, fixing of bells, 
telephone and lift , and also provision of stabling 
with coachmen’s rooms, 

Ik ke DtTKHAM Massey Settled Estates, 
[(1906; 22 T. L. R. 695— Kekewich, J. 

40. Exipend'iture Allowable out of Ca2ntal~ 
Fire Hose and Hydrants — Garden Walls — Be- 
comtructed Walls — Settled Land Acts^ 1882 (45 
& 46 Viet c. 38), s. 25, and 1890 (63 & 54 Vict. 
c. G9), s. 13 (iv.),] — A laundry 260 yards from 
a mansion-house is not pait of it, and cannot 
be rebuilt out of “ capital moneys ” under 
sect 13 (iv.) of the Settled Land Act, 1890. 

The following, however, may be treated as 
“ improvements " properly payable out of capital 
moneys : — (a) Hydrants and fire hose for the pro- 
tection of the mansion-house under sect. 26 (xiii ) 
of the Act of 1882 , (b) garden walls enclosing 
additional ground under sect, 25 (vi ) , anil 
(e) garden walls replacing old walls, as lieirig a 
‘■reconstruction” within sect. 25 (xx.). 

In kb EAUL op DaNKAVEN'S SjiTTLED ESTATES, 

[1907] 2 Ch. 417, 76 L. J. Cli. 591, 97 
L. T, 836 , 23 T. L. R. 691— Kckcwich, J 

(b) Investment. 

41. Fractice — Settled Estates Aef 1877,,s' 60 — 
Settled Land Art, 1882, s, 33 — Money in Hands 
of Trustees — Ho Tenant for Life — Married Woman 
— Bispetmng with Exambiatum,'] — T., by his 
will, devised real estate to trustees upon trust 
to apply the whole, or such pait as they should 
think lit, for the benefit of his son C E. T. or 
his wife or children in the usual form of a dis- 
cretionary trust to protect the son’s interest 
against bankruptcy, with remainders over. The 
trustees had no power of sale. They presented | 
a petition under the Settled Estates Act, 1877, 
for approval of a conditional contract tor sale, 
and payment of the purcliase-money to them, 
with leave to invest it as capital money arising 
under the Settled Land Act. The testator’s son 
was living, and consented. His wife was made 
a consenting party to the petition m respect of 
the interest which she might have under the dis- 
cretionary trust. Sect. 50 of the Settled Estates 
Act, 1877, requires all mairied women who 
consent to any application to be separately 
examined. 

Held — that sect. 33 of the Settled Land Act 
applied, and the money might be invested as 
capital money under that Act, though there was 
no tenant for life to exeicise the option given 
by that section ; and that, though the words of 
sect. 50 of the Settled Estates Act are impera- 
tive, the Court can dispense with the examination 
of a married woman whose interest is remote and 
represented by trustees. 

Be Holliday (12 Eq 199) followed. 

In re Tessyman’s Trusts, (1898) 77 L. T 484 

[—North, J. 


42. Settled Land Act, 1882 (45 & 46 Vict. 
0. 38), s. 33 — Money Liable to be Laid Out in 
the Purchase of Land— Application as Capital 
Money — By a marriage settlement lands were 
conveyed to trustees m trust for sale, with a 
power to invest the proceeds m Government and 
other peisonal securities, and it was declared 
that It should be lawful for the trustees, with 
the consent of the husband and wife, who were 
successively tenants for life of the trust funds, 
to call in or sell any investments, and to invest 
the proceeds in the purchase of freehold here- 
ditaments to be conveyed to them upon trust for 
sale, and to hold the proceeds upon the trusts of 
the settlement. The husband, who was tenant 
for life, desired to have some impiovements made 
upon the land which remained unsold, and took 
out this summons asking for leave to submit a 
scheme of improvements under sect. 26 of the 
Settled Land Act, and for a declaration that the 
trustees had power under sect. 33 to sell invest- 
ments which they held upon the trusts of the 
settlement and apply the proceeds in making the 
improvements. 

Held — that the words “money which is liable 
to bo laid out in the pui chase of land ui sect 33 
of the Act do not mean which must be, but which 
may be, so laid out, and that the trustees had 
power to raise money out of the investments m 
their hands for the mqnovements. 

In RE SoLTAU’ia Trusts, [1898] 2 Ch. 629 , 68 

[L. J. Ch 39 ; 79 L. T 335 , 68 L. J. Oh 39— 

North, J. 

43. Employment of Brdher — Right of Choice 
of Broiler hy trustees or Tenant for Life — Settled 
Land, Act, 1882 (45 & 46 Vict. a. 38), ss. 22, 
sub-s. 2, 31 ] — Upon an investment of capital 
moneys arising under the Settled Land Acts, the 
trustees may select their own solicitors and their 
own biokers, and a tenant foi life is not entitled 
to direct the trustees to employ a particular 
broker chosen by himself. 

In re Duke oe Cleveland’s Settled 

[Estates, [1902] 2 Ch. 350 ; 71 L, J. Ch. 

763 , 50 W. R. 508 ; 86 L. T. 678 ; 18 T. L, R. 

[610 — Joyce, J. 

44. Bireation of Tenant for Lfe, to Trustees — 
Powers and Euties of Trustees — 'I'ltle, Value, and 
Form of Security — Settled Land Act, 1882 (46 & 
46 Vict 6'. 38), s. 21 (1) ; s 22, subs 2 ] — Upon a 
direction under sect. 22, sub-sect. 2, of the Settled 
Land Act, 1882, given by the tenant for life 
under a settlement to the trustees of the settle- 
ment for the purposes of the Settled Land Act, 
1882, to invest capital moneys in their hands as 
such trustees as aforesaid upon the security of a 
mortgage referred to in such direction, the 
trustees as aforesaid are not bound to invest the 
same accordingly, though such mortgage purports 
on the face of it to be such a mortgage as is by 
the settlement or by law authorised as an invest- 
ment, unless and until they are satisfied that the 
direction of the tenant for life with refeience to 
any particular investment or mortgage has been 
given upon a proper investigation as to title, 
and a proper repoit as to the value of the pro- 
posed security, and upon proper advice as to 
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the form of the mortgage ; but upon being so 
satisfied, the trustees arc bound to make such 
investment. 

Order of Cozens-Hardy, J. ([1901] 2 Ch. 790 ; 
71 L. J. Ch, 68 ; 60 W, E. 150 ; 85 L, T. 643) 
varied. 

In EE Hotham, Hotham v. Doughty, [1902] 

[2 Ch 675 ; 71 L. J. Ch. 789 ; 50 W. R. 692 ; 

87 L. T. 112— C: A. 

45. Duty and Right of Trustees to Liguire into 
Title and Value — Settled Land Act, 1882 (45 & 
46 Vict. 0 . 38), ss 42, 63 ] — Although sect. 63 
of the Settled Land Act, 1882, indirectly imposes 
upon a tenant for life the duty of inquiring into 
the title and value of investments proposed by 
him for capital moneys arising under the Act, 
and sect. 42 indemnifies the trustees in the case 
of the purchase of land, provided that they 
satisfy themselves that the conveyance is in 
proper form, yet it must not be assumed that 
they are not entitled (or even bound), in some 
cases, to make inquiries. 

A tenant for life proposed to invest capital 
moneys m the purchase of freehold ground-rents, 
and to accept a twenty-two years’ title thereto 
commencing with a mortgage. 

Held— that it was not unreasonable of the 
trustees to ask for information as to the value 
of the security or to make certain requisitions as 
to the title. 

In eb Theobald, (1903) 19 T. L. R. 636— 

[Kekewich, J 

46. Trustees having Capital Moneys in Sand — 
Direction iy Tenant for Life as to Investment — 
Investment within 'Terms of Dower, hut iin- 
desirahle — Jurisdiction of Court — Settled Land 
Act, 1882 (45 & 46 Vict c. 38), ss. 21, 22, 63.] — 
A tenant for life requested the trustees to invest 
£2,600 in purchase of eight leasehold houses held 
for terms of over sixty years unexpired : he pro- 
duced a favourable report from a surveyor. The 
trustees’ surveyor reported that the houses were 
an undesirable investment at any price. 

Farwell, J. held — (1) That where trustees 
are asked to make an investment within the 
terms of their powers, but undesirable, they are 
]ustified in bringing the matter before the Court 
by summons ; 

(2) That in such a case the Court will lestraiu 
a tenant for life from making such an undesirable 
(though authorised) investment upon the same 
principles as it would foUow in the case of an 
ordinary trustee ; 

(3) That the trustees were not bound to act 
upon hia request, even though made londfide, 
and that in the particular case the Court was 
satisfied that the request was not made hond fide. 

In re Lord Coleridge's Settlement ([1895] 2 
Ch. 704 ; 44 W. R. 69 , 73 L. T. 206— Ghitty, J.) 
distinguished. 

The G. A affirmed his decision on the facta, 
two members of the Court also expressing their 
concurrence in his view of the law. 


Decision of Farwell, J. ([1903] 2 Ch, 418 ; 74 
L. J. Ch. 769; 34 W. R. 119; 93 L, T. 333) 
affirmed. 

In be Hunt, Bulteel v. Lawdeshayne, 

[1906] 2 Ch. 11 , 75 L. J. Ch. 496 , 94 L. T. 

747— C. A. 

III. COMPOUND SETTLEMENTS. 

47 litle — Settled Land Acts, 1882 (45 & 46 
Vict. c. 38), ss. 2, 20, 38 ; 1890 (63 & 54 Vict. 

0 . 69), s. 4. ] — By will land was devised m strict 
settlement to A., B,, and 0. successively, with 
remainder to their fimt and other sons respec- 
tively in tail male, with remainders over. A, and 
C. were dead. B, was stiU living. A., B , and 
C all executed ]ointnre deeds under a power con- 
ferred by the settlement. That executed by A. 
was stiU in operation and constituted an existing 
charge on the property. Tue trustees had been 
appointed trustees for the purposes of the Settled 
Land Acts 

On a sale by B. under the pow'ers conferred by 
those Acts, objection having been taken by the 
purcliaser that trustees of the compound settle- 
ment must be appointed . — 

Held — that the tenant for life could give a 
good title, and the trustees for the purposes of 
the Settled Land Acts a good discharge for the 
purchase-money, and that accordingly the 
appointment of trustees of the compound settle- 
ment was unnecessary. 

Re mbits' Trusts {[1897] 2 Ch. 149) 
distinguished. 

In be Kech and Habt’s Contbaot, [1898] 1 

[Ch. 617; 67 L J. Ch. 331 ; 78 L. T. 287 ; 46 
W. R. 389 — Stirhng, J. 

48. Sale by Tenant for Life — Series of Settle^ 
ments the last of which I'eserved to the Vendor the 
powers of a former Deed, but operated by way of 
family arrangement as an Assignment of the Life 
Estate — 'Trudees of Compound Settlement — 
Settled Land Act, 1884 (46 & 46 Vict. a. 38), 
ss. 2 (1), (.3), (o)„(8) ; 20 (2) ; 38, 45, 50— Settled 
Land Act, 1890 (53 & 64 Vict c. 69), s. 4 ] — 
Where there was an original settlement and 
several subsequent deeds dealing with the 
property, by the last of which (made in 1887) 
the powers confeired by a former deed on the 
tenant for life were reserved to him, but the same 
operated as an assignment of the life estate by 
way of family arrangement, it was objected by 
the purchaser on a sale by the tenant for life, 
that trustees of the compound settlement created 
by the oaginal and subsequent settlements must 
be appointed. 

Held — that there was nothing in the Act of 
1882 which prevented the trustees from receiving 
the purchase-money, simply because there had 
been subsequent dealings with the property, and 
that therefore their powers were not affected by 
the deed of 1887. That the true construction to 
be placed on sect, 4 of the Act of 1890 was, not 
that such a deed as that of 1887 was to be 
declared one of the instruments creating the 
settlement for all purposes, but that it was 
limited to purposes excluding the operation of 
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sect. 60 of the Act of 1882, by which the powers 
of a tenant for life were not to prejudice an 
assignee for rvalue without his consent , and 
that accordingly no trustees of the compound 
settlement were necessary. 

In re Du Cane and Nbttlepold’s Contract, 

[1898] 2 Ch. 96 , 67 L. J. Ch 393 , 78 L. T. 

458 ; 46 W. R. 523 — Stilling, J. 

49. Seienal Deeds — -Be-sittlement — Power of 
Tenant for Life to coniey free from Jointure and 
Portions — Title — Settled Land Act, 1882 (45 & 
46 Yict. 1 ' 38), ss. 2 (1), 20 (1), (2), 50, 68.]— 
By deed dated March 16th, 1861, the 0 estate 
was settled to the use of C. F. M. for life, with 
remainder to the use of his first and other sons 
successively in tail male. By a settlement dated 
August 7th, 1865, in exercise of a power reserved 
to him by the previous deed, C. F. M., on his 
marriage, appointed a rent-charge to his wife, 
and portions to his younger children, both secuied 
by terms of years. By a disentailing assurance 
of January 28th, 1889, the 0 estate was dis- 
entailed. By a settlement dated January 30th, 
1889, C. F. M. and his son appointed the 0 
estate to the use of C F. M. for his life, with 
reraaindeis over, The life estate was not 
expressed to be in lestoration or continuance of 
any estate in C. P. M. 

Held — that the settlement of January 30 th, 
1889, was not a settlement complete in itself, 
but, with the deeds ot 1861. 1865, and 1889, 
foiined a compound settlement within the mean- 
ing of the Settled Land Act, 1882 , and that, 
therefore, 0. F. M. could sell the 0. estate 
freed from the jointure and poitions charged 
thereon. 

In re Hlariiuis of Aileslmrif and Lord Ireaqh 
([1893] 2 Ch. 345; 62 L. J. 'Ch. 713 , 41 W. K. 
644; 69 L T. 101; 3 K. 440— Stirling, J.) 
approved. 

There may be at the same time a more com- 
prehensive settlement consnsting of several deeds, 
and a less compielieusive settlement constituted 
of one of the deeds only 

In re Du Cane and Xcttlef old' s Contract ([1898] 
2 Oh. 96 ; 67 L J. Ch. 393 ; 46 IV. 11 523 ; 78 
L. T. 458 — Stirling, J., sufira) approved. 

The effect of sect, 60 of the Settled Land Act, 
1882, IS that the statutory powei of .‘•ale is, not a 
power annexed to the estate of a tenant for life 
in any such sense as that m which poweis wore 
considered to be annexed to an estate by any 
method of conveyancing arising out of the pri- 
vate deeds of the parties. It i.s a power vested 
by the Act once for all in a tenant ioi life, which 
remains vested m him, incapable of being assigned 
or released, and continues exercisable by him 
notwithstanding any assignment by him of his 
estate ; so that the statutory power of sale 
remained in C. F. M. notvuthstanding his execu- 
tion of the deeds. 

In re Mundt and Roper’s Contract, [1899] 

[1 Oh. 275 ; 68 L. J. Ch. 135 , 47 W. R 226 ; 

79 L. T. 683— C. A. 


50, Settlement, Disentailing Deed and Re-settle~ 
ment — Trustees for Purposes of Settled Land Acts 
—Mode of Appointment — Trustee — Suitability — 
Solicitor to Tenant for Life — Settled- Land Act, 
1882 (45 & 46 Vict o. 38), s. 2 (1) (8) ; s 38.] 
An ordinary settlement of estates was made in 
1863, giving a life estate to A., followed by estates 
tail to his sons. In 1898 his eldest son B. joined 
with A. in disentailing the propeity, winch was 
then re-settled on A. for life, with remainder to 
B. for life, &c. The deed of 1863 and the two 
deeds of 1898 thus formed a compound settle- 
ment , and, as it was desired that there should 
be trustees of the settlement for the purposes of 
the (Settled Land Acts, a declaration was inserted 
in the re-settlement of 1898 to the effect that the 
trustees thereof should be trustees of the com- 
pound settlement for the purposes of the Settled 
Land Acts, A. having died, and B being desirous 
of selling some of the property under his statutory 
powers, it became necessary to decide whether 
the trustees had been appointed in such a way as 
would satisfy the terms of sect 2 (8) of the Act 
01 1842 — “ the persons, if any, for the time being, 
who are by the settlement declared to be trustees 
theieof for the purposes of the Act , 

Held — that 1 he Court mmst appoint trustees 
de non): it does not follow that in no case can 
trustees of a compound settlement be validly 
ajipointed by one only of the deeds composing 
It but 111 the present case the appointment 
could not be legardcd as valid, being made by 
the last deed of three, and one to which some ot 
the benehcianes under the settlement weie not 
paities. The trustees of the deeds ot 1863 and 
1898 were the same, and included B.’s solicitor. 

Held — that he should not he appoiulcd one 
of the trustees f 01 the purposes ot Settled Land 
Acts, theie being no goodiea.son for breaking the 
usual lule against appointing as trustee the 
solicitor to the tenant for life. 

In re Kemp's Settled Dstates ((1883) 24 C. D. 
485 ; 31 W. R. 930 ; 49 L. T. 231— C. A.) 
followed. 

In re Spencer’s Settled Estates, [1903] 1 

[Ch. 75 ; 72 L. J. Ch. 59 ; 51 W. R. 262 ; 88 
L. T. 158 — Byrne, J. 

51. Will, Disentailing Deed, and lie-settlement 
— Original Life Tenancy IJjpressly Restored — 
Under winch Settlement Title can be made — 
Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
s. 2 (1) ]— Under the will of a Mis W. estates 
were devised to C. W, for life, with remainder 
in tail to his sous in order ot age In 1895 C. W, 
and his eldest son executed a disentailing deed 
and a rc-settlement, by the latter of w'hich C. W, 
Look a life estate m restoration and by way of 
continuation ” of Ins former life estate under the 
will of Mrs W. C. W. was now intending to 
sell some of the settled pi operty, and the question 
arose whether he could make a good title under 
the deed of re-settlement alone, or whether 
trustees must be appointed of the compound 
settlement for the purposes of the Settled Land 
Acts. 

Held — that the compound settlement created 
by the will, a jointure deed previously executed 
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thereunder, the disentailing deed, and the re- 
settlement deed, was the only settlement under 
which C. W. could sell, inasmuch as the old life 
estate was still in existence. 

In re Wnght to Marshall ((1884) 28 Ch. D. 
93 ; 64 L. J Ch. 60; 33 W. K. 804; 61 L. T. 
781 — Pearson, J.) and In re Munlij and Roper s 
Contract ([1899] 1 Oh. 275 ; 68 L. J. Ch. 135, 
142 ; 47 W. R 226 ; 79 L. T. 683— C. A , No. 49, 
siijim) followed. 

In EE Coknwallis-Wbst and Muneo’s Con- 

[TEACT, [1903] 2 Ch. 150 ; 72 L. J. Ch. 499 , 
51 W. R 602 , 88 L. T. 331— Farwell, J 

62. Resettlement — Original Settlement still 
existing — 'Power to Sell~lrustees — Settled Land 
Acts, 1882 (46 & 46 Vict. c. 38), ss. 2, 50, 
and 1890 (63 & 54 Vict. o. 69), s. 4.] — A. was 
tenant for life of settled estates under a will. 
Subsequently the property was disentailed, re- 
settled and appointed, so as to extinguish A.’s 
life estate, but the will still subsisted as a settle- 
ment m respect of a jointure and portions charged 
upon the property under poweis contained in 
the will. 

A. desired to sell the property. 

Held — that he could sell under the will alone, 
without any necessity for appointing trustees of 
the compound settlement consisting of the will 
and the later deeds. 

In re Mvndy and Roper's Contract ([1899] 1 
Ch. 275 ; 68 L. J. Ch. 135 ; 47 W. E 226 ; 79 
L. T. 783 — 0. A., No. 49, supra') followed. 

In re Cornwallis- West and Mwiro's Contract 
([1903] 2 Ch. 150 ; 72 L. J. Oh. 499 ; 61 W. E. 
602; 88 L. T. 351 — Farwell, J., No. 51, supira) 
distinguished. 

In ee Loed Wimboenb and Beowne’s Con- 

[TEACT, [1904] 1 Ch. 537 ; 73 L. J. Oh, 270 ; 

52 W. R. 334 ; 90 L. T. 640— Eady, J 

63. Trusts to Pay Annuities — Remainder in 
Trust for Settlor — Will of Settlor — Confirmation 
of Trusts — Residue in Trust for Sale — Settlement 
of Proceeds — Settled Land Acts, 1882 (46 & 46 
Vict. c. 38), ss. 2, 20, 63, and 1884 (47 & 48 Vict 
<?. 18), s 7 ] — A settlor settled property in trust 
to pay certain annuities with remainder to 
himself. 

By his will he confirmed the trusts and left 
aU his residual y estate to other trustees upon 
trust for sale and conversion. 

Held — that the deeds constituting the original 
settlement and the will together formed a com- 
pound settlement under which a life tenant 
could sell dischaiged from the annuities. 

In ee Phillimoee, Phillimoee u. Milnee, 

[1904] 2 Oh. 460 ; 73 L. J. Ch 671 ; 62 W. R. 

682 ; 91 L. T. 256 — Farwell, J. 

64. Land settled hy Will — Other Land settled 
ly Deed to same Uses subject to Inoumlranoes — 
Discharge of Inoumhrances— Appointment of 
Trustees to Mortgage — Settled Land Act, 1882 
(45 & 46 Vict. c, 48), ss. 2, 45 — Settled Land 

B. D.— VOL. HI, 


Act, 1890 (63 & 54 Vict. c. 90), ss. 11, 16.]— 
Estates were settled by will in 1870. In 1904 
the tenant for life bought a smaller property 
lying in the middle of the settled estates for 
£7,800 He provided £800 and borrowed the 
balance on moitgage of his purcha.se. The pui- 
chase was admittedly most beneficial. He settled 
this land upon the same trusts as the will, but 
subject to the mortgage and to repayment to 
himself of his expenses in the matter. 

The deed of 1904 gave power to the trustees 
thereof to satisfy the incumbrances and expenses 
above referred to by sale or mortgage , but it 
was desired to raise the amount by mortgage on 
the entire estates. 

Held — (1 ) that the trustees of the deed having 
only a limited power exercisable for ceitain 
purposes and not a general power, were not 
trustees for the purposes of the Settled Land 
Acts; but 

(2) That under the circumstances they ought 
to be appointed trustees of the compound settle- 
ment for those purposes. 

In re Lord Stafford's Will ([1904] 2 Ch. 72 ; 
73 L. J. Ch. 661 ; 62 W R 636 ; 91 L T. 229 ; 
20 T L. R. 61 — Warrington, J., No. 83, infra) 
followed ; and 

(3) That the Court would sanction a mortgage 
of the entire settled estates to pay off the 
incumbrances. 

In ee Coull’s Settled Estates, [1905] 1 Ch. 

[712 , 74 L, J. Ch. 378 ; 63 W. R, 504 ; 92 
L T. 616-Kekewich, J. 

65. Appointment — Settled Land Act, 1882 
(46 & 46 Vict. 0 . 38), s. 2, suh-ss. 1, 8. J— Limited 
owners with joint absolute dominion over the 
estates comprised m a strict settlement (e.g., the 
life tenant and tenant in tail male in immediate 
remainder of estates unfettered by any charges 
or powers of charging) can resettle the estates 
as they please ; and if they choose to keep the 
original settlement alive by a sufiScient partial 
restoration of the subsisting uses, trusts and 
powers, they can appoint Settled Land Act 
trustees of the compound settlement constituted 
by the settlement and resettlement. 

In re Spencer's Settled Estates ([1903] 1 Ch, 
75 ; 72 L. J. Ch. 59 ; 61 W. E. 262 ; 88 L T. 168 
— Bryne, J., No. 60, supra) distinguished. 

In ee Speaeman’s Settled Estates, [1906] 

[2 Ch. 602 ; 76 L. J. Ch 829 ; 95 L. T. 605— 

Eady, J. 

66 . Will — Power to Jointure — Exerc'ise of 
Power hy Deed — Appointment of Trustees .'] — 
Where lands have been settled by a wiU with 
power to the tenant for life to charge tiie lands 
by way of jointure, and the power is exercised 
by the tenant for life by a deed, the will and 
deed do not together constitute a ‘‘ compound ” 
settlement. In such a case it is only necessary 
to appoint trustees (for the purposes of the 
Settled Land Act) of the will. 

In EE Hayes’ Settled Estates, [1907] 1 Ir. R. 

[88— Barton, J, 

16 
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lY. COUSTEUCTION AND OPEEATION, 

(a) General. 

67. Expired Term of Years to raise Portions — 
Intention to Charge.'] — By a post-nuptial settle- 
ment, dated in 178(5, executed in pursuance of 
marriage ai tides dated in 1749, a term of years 
was created, the trusts of which were to raise a 
sum as portions for younger children. The term 
expired in 1892, at which time one of the por- 
tions had not been raised. The judge, being of 
opinion that theie was m the deeds no expressed 
intention to charge the portions independently 
of the term, nor any ambiguous expression from 
which such intention could be inferred . — 

Held — that the term having come to an end, 
the portion was not now laisable. 

In be Marshall's Estate, [1899] l Ir. R. 96— 

[Ross, J. 

68. Life Estate to Husband and Wife — Power 
of Appointment — In Pefault of, to Children 
eijiialln — Shares to be Vested in and Paid to them 
on Attainment oj Age, or Jlarriage — Payment 
deferred, till Death oJ Parents — Unappomted 
Residue — Death of Son in Parents' Lifetime, of 
Age and Intestate — Period of Vesting — Absolute 
Interest ] — By indenture, dated April 16th, 1844, 
certain trust funds were settled on the husband 
and wife foi life, with power of appointment, 
and 111 default of appointment, in trust for the 
children equally, who being a son should attain 
twenty-one or die under that age leaving issue, 
or being a daughter should attain that age or 
marry , such shares to be vested in and paid to 
them respectively, at the same age, day or time, 
it the same should happen after the decease of 
their parents ; but if the same should happen in 
their lifetime, then immediately after the decease 
of the survivor. The settlement contained the 
usual hotchpot clause. There w'ere two children 
of the marriage, a son and a daughter. On the 
occasion of the daughter’s marriage, one moiety 
of the trust funds was appointed to her by her 
parents, and was settled on certain trusts by 
her marriage settlement. The parents likewise 
appointed a further portion of the trust funds 
in favour of the son, which, however, did not 
exhaust the w'hole. The son died m the lifetime 
of his parents, having attained age, unmairied 
and intestate. One of the trustees of the settle- 
ment having taken out an originating summons 
to have the question determined, whether, on 
the construction of the settlement, an absolute 
interest in the unappointed residue became 
vested in the son on his attaining age, or 
whether the period of vesting wms contingent 
on his surviving his parents — 

Held — that the postponement of enjoyment 
was solely for the convenience of the estate, 
there being nothing to show that the postpone- 
ment was intended to depend on any event 
personal to the child len themselves ; that, con- 
sequently, the son, having attained age, had 
acquired an absolute interest in the unappointed 
lesidue, and that his personal representative was 
entitled to receive it. 

D ABLET V. Perceval, [ 1900] 1 Ir. R. 129— V.-C. 


69. Real Estate — Conversion — Power or Trust 
for Sale — Ultimate Limitation to Husband and 
his Heirs — Deolaration that Lands should be 
considered Personal Estate.] — By marriage settle- 
ment fee-simple lands and certain securities wore 
vested m trustees, upon trust, as to the lands, 
that the trustees should, upon such application, 
or with such consent, or at such discretion, as 
thereinafter mentioned, sell the same, and hold 
the sale moneys and the rents until sale upon 
the trusts theieinafter declared ; and it was 
declared that the trustees should stand seised 
and possessed of lands, sale moneys and securities, 
upon trust to permit the same to remain in then- 
then state of investment, or should on the 
application, or with the consent in writing of 
the husband and wife, or the survivor, and after 
the death of the survivor, at the discretion of 
the trustees, call in the securities and receive the 
moneys to arise thereform, or arising from a sale of 
the lands, if sold, and invest the same as therein 
mentioned, and pay the rents of the lands sold, 
and the interest of the sale moneys, and securities 
to the husband, &c., with an ultimate limitation 
as to the lands, or sale moneys, and jioi'tion of 
the securities, for the husband, his hens, executni s 
adniinistiators, and assigns The settlement 
contained a powei to lay out the trust funds in 
the })uichaHe of hereditaments so as to be pur- 
chased, and the said lands sluaild be consideied 
for all the purposes of the settlement as personal 
estate only. Tlic lands had been iceently bought 
by the husband; pnit ot the pin chase-money 
was jiaid out of the wile's fortune, and the settle- 
ment contained provisions for seciiiing the i epay- 
ineiit of the same in certain events. The lands 
were not sold, and the ultimate liinitatioii took 
effect. 

Held — that there was no conversion of the 
lands, and that they passed on the death of the 
hiisliand, as real estate to his hcir-at-law 

MaoGwire v MaoGwibe, [1900] 1 Ir. R 200 — 

[Y.-C. 

60. Marriage Settlement — Jewish Marriage 
Contract or Kotoobah" — Effect of] — Two 
Moorish Jews in Morocco signed a marriage 
contiact, or “ ketoobah,” by which the husband 
took the woman as his wife “according to the 
laws of Moses and Israel . . . and in accoi dance 
with the customs of the .Tews exiled from 
Castile.” 

Held, upon the evidence — that the “ketoo- 
bah’’ was a settlement operating like an English 
settlement, and that under it childien of the 
marriage gained a title to a reversionaiy interest 
belonging to their mother at the time of her 
maiTiage. 

Ruling of Byrne, J. not disappioved by the 
G. A. when leversiiig his decision on another 
point. 

Monteetobe 1 . Guedalla, [1908] 2 Ch. 26, 

[72 L. .J Ch 412 , 88 L. T. 496 ; 19 T. L. R. 

390— C. A. 

61. Acts in pan materia— A/stoAis Settled by 
Private Act — Power in Jointure — Later Enab- 
ling Act — Whether Power to Jointure by Will — 
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27 Hen. 8, o. 16. — Bolton Estates Al% 1863 
(26 & 27 Vict c. 6 ) ] — A private Act of Hen. 8 
prohibited alienation of certain settled estates 
except only “ for the jointure of wife or wives 
for term of life or lives of any husband that hath 
or shall marry any of them.” A private Act of 
1863 recited this .section, and went on to provide 
that the power of jointuring might be exercised 
after marriage as well as before A tenant in 
tail in 1901 purported by will to appoint his 
interest in the estates to his wife for the residue 
of her life by way of jointure. 

Held — that he had power to do so and that 
neither fine nor recovery, nor in the present day 
a disentailing deed was necessary for the due 
exercise of the power. 

A power to jointure by will could not, indeed, 
for historical reasons have been contemplated in 
1635, but “an Act of late time shall be taken 
within the equity of an Act made long before ” , 
the principle laid domi in Vevnon's Case ((1572) 

4 Co Eep. 1, 4a) applied and followed. 

Decision of Joyce, J. (72 L. J. Ch. 65) re- 
versed. 

In EE Bolton Estates Act, Bussell r. 

[Mbyeiok, [1903] 2 Ch. 461 ; 72 L J Ch. 

605 ; 52 W. E. 87 ; 88 L. T. 850— C. A. 

62. Ci/i to A foe Life and at his Death to 
^'■children on child or remoter issue" — Suh- 
stit'iitwmri/ gift.']— A settlement gave property 
to “all the cLldren or any the child or remoter 
issue ” of A m equal shares upon the happening 
of certain contingencies. 

Held — a substitutionary gift ; and that a 
child hving upon the happening of the con- 
tingencies took to the exclusion of his issue. 

Me Cleland's Trusts ((1882) 7 L. E. Ir. 74) 
followed. 

In EE Lund’s Settlement, Stanfield r. 

[Keene, 89 L. T. 606— Farwell, J. 

63 “ Securities ” — Power to Varij — Purchase 
of Ground Bents — Power to Sell.^ — Trustees 
under a settlement had power to sell certain 
existing investments and invest the proceeds m 
(inter aha) “ the purchase of freehold ground 
rents.” They had pow'er “to vary or transfei 
such stocks, funds, shares or securities into or for 
others of the same or a like nature.” 

They had purchased freehold ground rents, and 
the tenant for life now agreed to sell the same. 

Held — that the word “securities” included 
anything to be purchased under the power, and 
that the power to vary and transfer enabled the 
trastees to sell the ground rents, and that they 
were therefore trustees for the purpose of the 
Settled Land Act. 

In eb Tapp and London and India Docks 

[Co.’s CONTEACT, (1905) 74 L, J. Ch. 623 ; 

92 L. T. 829— Kekewich, J. 

64 Life Estate and Bemavnder in Fee to 
Hushand — Gift over on Insolvency or AUenatton.) 
— By a marriage settlement the husband’s lands 


were settled upon trust to pay to him the rents, 
&c., dunng the term of his natuial life “ except 
in the events hereinafter stated ” , and after his 
death, subject to an annuity for his wife, upon 
trust for the husband. The wife’s lands weie 
.settled upon trust to pay the rents to her for her 
life, and after her death, in case her husband 
should survive her and leave children of the 
marriage living (which event happened), upon 
trust to pay the rents to the husband during his 
life “ except in the events heieinafter pro- 
vided ” ; and after the death of the survivoi 
upon trust for the children of the marriage, as 
the husband and wife should jointly appoint ; 
and 111 default thereof, in equal share. The 
settlement contained a proviso that in case 
husband should, during the lifetime of his wife 
or any of the childien, incumber the lands, or 
become bankinipt or insoh ent, the lands should 
remain vested in the trustees upon trust for the 
wife for life, and after hei death in tinst for the 
children of the niariiage as was hereinbefore 
expressed concerning the wife’s lands. There 
were several children of the marriage The 
husband made an ariangement with his creditors 

Part of the husband’s property included m 
the settlement w^as the sub-lessee’s interest in 
the lands of B., held for lives renewable for ever, 
and also the lands of M held in fee-simple. 
The husband purchased the interest of the sub- 
lessor, and accepted a fee-faim grant from the 
head lessor. The husband mortgaged to the 
Hibernian Bank his interest in B. and M. 

Held — that in the events which had happened 
the gift over took effect not only as regarded the 
life estate, but also as regarded the estate in 
remainder. 

In EE Walsh’s Estate, [1905] 1 Ir E 261— 

[Boss, J. 

65 Executory Marriage Articles — Covenant to 
convey Meal Estate to use of Children of Marruige 
as Tenants in Common — Death of Son under 21 
— Suroirorshipf] — W, in consideration of his 
intended marriage wuth B., covenanted to settle 
and convey real estate to the use of himself for 
life, with remainder to thg use that B. should 
have a jointuie, with remainder to the use of 
their chiidien in equal shares as tenants in 
common and their respective heirs and assigns. 

A son died unmarried and under age in W.’s 
lifetime. 

Held — ^that the other children, who had all 
attained 21, were entitled to the whole estate 
subject to the life interest and jointfure. 

Heeeing-Ooopee t’ Heeeing- Cooper, [1906] 
[1 Ir. E. 465 — Barton, J. 

66. Covenant to Settle After-aoguircd Pro- 
goerty — Tenant foi' Life — Irish Land Acts — 
CovenaM for Settling After-acquired Property — 
Infei'grretation.'] — The bonus given to the vendor 
of real estate in Ireland under sect. 48 of the 
Irish Land Act, 1903 (3 Edw. 7, c. 37), is so closely 
connected with the land that it must be regai ded 
as an interest in the land. A. was tenant for 
life of real estate under a deed of settlement of 
real estate, and also tenant for life under a dee 1 

15—2 
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of settlement of personalty containing a cove- 
nant to settle after-acquired property, \Mth 
certain specified exceptions, including (inter 
aha) the real estates settled by the realty 
settleraent, or A 'a estate or interest ” therein. 
Part of the real estate was situate m Ireland, 
and under the Irish Land Act, 190.S, was pur- 
chased by the occupying tenants for a gross 
sum of 4310,380, with the result that A was 
entitled, as vendor, to a bonus of £40,815 by 
sect. 48 of the said Act. 

Held — that this bonus was not subject to the 
covenant to settle after-acquired property con- 
tained in the personalty settlement, as it was an 
interest in real estate specifically excepted from 
the operation of the said covenant. 

Held, further, that, as it was not within the 
covenant, it belonged to A. for her sole use 
under sect. 3 of the Land Purchase (Ireland) 
Act, 1901. 

In re IJly's Estates ([1901] Ir. E. 66) con- 
sidered. 

In HE Akvaja'A ' inubvs An’xaly i Eol'kke 

J!'0.-)] .-33 W E LVi ; 92 L. T. 13— 

Kekcwich .1 


life, in the event of 0. having no issue (which 
happened), and C. and T. "according to their 
respective estates and interests ” conveyed the 
fee simple “ and all the estate, right, title, claim, 
and demand of the said C. and T respectively in 
or to arise out of the same premises ” to trustees 
to hold (subject to the two mortgages to A ) to 
the use of C , T , and M. T. for successive life 
estates, with remainder to secure a jointure to 
the wife of M. T., with remainders over. 

At the date of the settlement T. was absolutely 
entitled to a mortgage whereby C. out of the fee 
created a term of five hundred years to secure 
£2,000 and interest, but no reference was made 
to this in the settlement. T. afterwards volun- 
tarily tiansferred this mortgage to M. T., who 
charged it in favour of the plaintiffs, who had 
no notice of the settlement. 0. and T. having 
died, an action was brought by the plaintiffs for 
a declaration that, the £2,000 and interest was a 
charge on the land subject only to the two 
mortgages to A 

Held — that on the true construction of the 
settlement, the mortgage did not pass, as the 
c-itate ol.ru'-o was con ti oiled by the scope of the 
m^criuiicnl , and lhar n h.id jnioiiry oiei the 
mieiC'iL'. o( all pei-ons under the scctlonicnt. 


67. '' ’ rend as ofheri- — Stirpitnl 

iS'wmvim's/fiy;.]— Ileal e-icaic as t-cLlled by deed 
in 1 1 U't for .-even bi other-, and sis.rei-. foi their 
lAspectivc live'- as tenants in common, with ' 
icmaindei to childieii attaining a certain age. 
&.c.Mitha piOMa.on tor .accruer to "survivors 
and sui’vivor ' in ihc ('iciiL oi anyone dung 
witiio'it i-'-ue. ThcreMasari ulimiaie icnnnTuh'i 
to tiie sfcTtloi in fee .Some of the Iciianls for 
life died childic-is. | 

Held— ( 1) that the deed must be coii'tiued 
U])Oii the ■lariMi pi me, .pics as a will. | 

Cole Sen ell ((1818) 2 II. L. C. 186) followed 

And (2) that i he words surv'vni« and sur- 
Mvor ’ must be coiisrrued as •* otheis oi otlier.” i 

Wnde.x Z/crle'ceod , OHT2) L. E 8 f'h 70.! 
42 L. J. Oh 216 21 IV. R. 1.31 2S L. T J2.3). 

Luceiia V. Locenn ((1877) 7 Ch D 2.j.'j : i7L. J. ' 
Cli. 20.3. 26 W E. 251: 37 L. T. 42o--e. A), 
and In ee BiLham (ri901 i 2 Ch. 169 70 L. J 
Oh. .518 , 4!) IV E iS3 . 81 L T. 199. see WiLL^. | 
13'). — Joyce, J.) di.^cussed. 

In* EE Feten'd'3 Settlement, Cole 1. 1 

TAllcott, 11906] 1 Ch. 47 . 7.5 L. J. Ch. 11 • 
54 IV. If. 29.5 . 93 L. T. 739— Parwell. J. i 

(b) Estate Clause. I 

68 . Fa (Utah — Morfange omitied— Estojjj}el — | 
Priuriti/I — Geiieial words, whether de&ciiptivc; 
of paiccls oi' 111 the estate clause, arc susceptible 
of being conruillfd or modified by oilier parL of . 
the m-5uumfcnr„ and by the .scope of the deed | 
read a- a whole, and for this jiurpo-e nenatLo 
wo ids are not requisite. 

By a settlement iniidc on the mairiage of II T. ■ 
it was recited that cei tain lauds were, subject to j 
two mortgages in fee to A., limited to C. .n fee. , 
subject to a limitation over in favour of T. for i 


Held aLo, tlint no e-itojjpcl U's to the iiioi tgage 
wa'^ (‘KHled by the settlement on account oi any 
rcpie-eiiraTions made by 1 in the recitals, or by 
any irandirig by on his p.ari 

IV]T,liaM3 I. PlNCE-VEvr, (1898) 67 L J Ch.3t : 

[77 L. T. 700— C. A. 

69 Com e,ua lice hj/ Hushand and Wife of 
Moielij of her Land — Hu-Iand's llent Charge 
not Jie/itiniied — lleiem^e, oi Ceanf — Lmo oj Pro- 
pert g Amend nu III AcL 18.59 (22 A 23 \ ct. c 35). 
). 10 '' — A huiband wu- entitled to a rent chaigc 
1 -,-juiiig out of hi-- wili'A licreduamcuts. In 1868 
by a voluiiiaij setileineuL the hu^band and wnfe 
and each of them dal “ grant icloasc, dispose of 
and confiim a moicL\ oi ihcw.fcs liercdua- 
mont^ and all the eAatc,' etc , of either of 
Ihcni therein to tni-,le('a on ccilaiii tiuats. 

liic settlement did not lucnti'Dii the rent 
chaigc, .rnd contained no covenants foi title. 

Held — that the hctticmcnt optiatcd by way 
of release and not of giant of ihe rent charge: 
and that, as the husband and wife, the owiicis 
of the un,-.et1ied mo.ety, had eoncutred in it, 
tnat nioicty leinained subject to the cntiie 
cha rgc. 

Bren, v. Earl of Aorhvvy ((1846) 9 ir. Eq. 
Eep 171 , 3 J A Lat. 267) and Johnson v. 
Wchicr ((18.54) 4 1). II. A 0. 174) explained, 

PuiCE V John [19o. 5' 1 Ch, 711; 71 L. J. Cli. 

[ 169 ; 53 W . E. 1.56 92 L. T. 768— Eady, J. 

(c) "Words of limitation. 

70 Iiiteiitiou to roiifp'' an eijuitalle Pee ilmiiple 
— Omission, of word "Heirs ' — Ffjrct', — The 
limitation of a tin^l oi real oatate, where the 
iniention to confei an equitable fee simple is 
clearly apparent, will confer such an estate 
though no words of inheritance aie used. 
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Construction, and Operation— j 

Pugh V Brew ((1869) 17 W. R. 988 — James, 
V.-C ) foUowed. 

A settlor settled copyholds in trust for M. and 
her husband for life estates and after the decease 
of the survivor in trust for all their childien as 
tenants in common, and in default of children to 
such uses as M. should appoint, with remamdei 
to M.’s heirs. 

Held — that the intention to confer equitable 
estates in fee simple on M ’s children was clear. 

In re ^Vluston's Settlement ([1894] 1 Ch. 661 ; 
63 L J. Ch 273 ; 42 W. E. 327 ; 70 L. T. 681— 
Chitty, J.) distinguished. 

In eb Teingham’s Teusts, Teingham r 

[Geeenhill, [1904] 2 Ch. 487; 73 L. J. 

Ch. 693 ; 91 L. T. 370 ; 20 T. L. E. 657— 

Joyce, J 

71 . Conveyance to Trustees — Ah Words of 
Imitation — Eqmtahle Estate in Fee — What 
Interest passed to Trustees ] — By a post-nuptial 
settlement made in 1884 it was recited that I. 
was absolutely entitled to freehold heredita- 
ments, “which said freehold pioperty” he 
desired to settle on his wife and children He 
accordingly assigned “ the said freehold heredita- 
ments ” to the trustees ; there were no woids of 
limitation ; but the description of the parties to 
the settlement contained the words, “ who and 
their executors and administrators are intended 
to be hereinafter included in the designation of 
the said trustees.” There was a provision for 
the appointment of new trustees in the future 

It subsequently proved that I. had only an 
equitable estate in some of the freeholds. 

Held — that, as the settlement contained no 
words of limitation, the only estate in such 
equitable freeholds passing to the trustees was 
an estate for the lives of the original trustees 
and the survivors of them. 

In EE lEWIN, lEWlN v. Paekes, [1904] 2 Ch. 

[752 , 73 L. J. Ch. 832 , 63 W. R. 200— 

Buckley, J. 

72 . No Words of Inheritance — Efect — Equit- 
able Estate in Fee.'] — Prinid facie a gift of real 
estate in trust for A for life, and then for his 
children without words of inheritance, will not 
pass an equitable fee. But in spite of the 
absence of words of inheritance, a limitation in 
a settlement of real estate for a class of children 
may confer an equitable fee simple, if the 
intention to do so is sufficiently expressed. 

A settlement conveyed leal estate to a trustee 
upon trust after the deaths of husband and wife 
to convey and transfer the trust estate between 
or among their children subject to the usual 
power of appointment in favour of one or more. 
There was a hotchpot clause, a power of advance- 
ment up to one-half of the value of each child’s 
share, and a gift over if no child attained a 
vested interest. 

Held — that the settlement clearly indicated 
aq intention that the children should take equit- 
able estates in fee simple, and that effect must 
be given to such intention. 


In re Tringhain ([1904] 2 Ch. 487 ; 73 L. J. 
Ch. 693 ; 91 L. T. 370 ; 20 T. L. R 657— 
Joyce, J., No. 70, supra') followed. 

In EE Oliveb’s Settlement, Eveeed c. 

[Leigh, [1905] 1 Ch. 191 , 74 L. J. Ch. 62— 

Paiwell, J. 

73 . No Words of Inheritance — Effect — Power 
to appoint ly Will — Execution of Deed incon- 
sistent with Power — Whether a Belease — Lost 
Deed — Ernie nee of Contents — Memorial.] — By a 
marriage settlement in 1806 lands were conveyed 
by J. L., the father of the husband T. L., to 
trustees and their heirs on trust to permit T. L., 
his heirs and assigns, to occupy them during his 
life, and after his death to the use of his first, 
second, and every other son, and, m default, to 
female issue. 

The settlement itself was lost, and the only 
evidence of its contents was a memorial from 
the Registry of Deeds. 

By his will, dated 1858, T. L. devised part of 
the lands to his son, W. L., in tail, and part to 
him for life, with remainders in either case as he 
should appoint. 

W L. died unmarried m 1902 By his will, 
dated 1883, he had appointed all the lands to 
the defendants, but m 1884 he granted the same 
lands by deed to trustees in trust (as events 
happened) for A. absolutely. 

Held — (1) that the document of 1806 must 
be construed strictly as a deed — not as a will or 
mariiage articles , (2) that the children of T. L. 
took only life estates, and that either there was 
a resulting trust in favour of J L , who died 
intestate, leaving T. L. his heir at law, or there 
was a reveision in fee direct to T. L., who, 
therefore, in either event became entitled , and 
(3) that the deed of 1 884 operated as a release 
of the power vested in W L , as it was inconsistent 
with any exercise of the power. 

Chism r. Lipsett, [1905] 1 Ir R. 60— C. A. 

V. FORFEITURE. 

And see Bankeuptcy, 214. 

74 . Intention — Words of Futurity — Trusts — 
Covenant — Betrosqiective Operation.] — A settle- 
ment, after a recital that W W. was entitled for 
his life to the income of his father’s trust estate, 
and that W. W. being pressed for money where- 
with to discharge certain debts which he had 
contracted, and certain charges which he had 
created on his interest under the will, witnessed 
that W. W. assigned his life interest to trustees 
in trust for himself during his life, or until he 
should assign, charge or incumber the same, &c., 
and contained a covenant by W. W. that he 
would not assign, charge, ficc., his interest under 
his father’s will. 

Held — that in the face of the recital it could 
not be held that there was an intention to make 
past charges a ground of forfeiture. 

Decision of Kekewich, J. ([1898] 1 Ch. 488 ; 
67 L. J. Ch. 213 ; 46 W. R. 362 ; 78 L. T. 147) 
reversed. 

West v. Williams, [1899] 1 Ch. 132 ; 68 L. J. 

[Ch. 127 ; 47 W. R. 308 ; 79 L. T. 575— 0. A. 
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Forfeiture — Continued. 

75. Settloj’s Life Interest — Sejoarattoit Deed 
— Efjuitahle Assignment.'] — By a settlement 
property vested in trustees was limited to the 
settloi until he . . . shall do or commit any 
other act, or any other event shall occur whereby 
the said income or any part thereof would or 
might if hereby absolutely settled upon or m 
trust for him become alienated by law or vested 
m any other person or persons.” By a separa- 
tion deed the settlor’s wife was to receive for 
her own benefit the income of the settled 
property 

Held (dissentiejite Vaughan Williams, L J.) 
— that it could not be said that the husband 
and wife were one person ; that the wife’s right 
to receive the income was 3 ust as if the husband 
had assigned it to her ; that the covenant in the 
separation deed was a valid equitable assignment, 
and therefore a forfeiture had occurred 

In EE Speaeman, Speaekan V. Lowndes, 
[(1900) 82 L. at 302—0. A. 

16 Kon- Residence — Settled Land Act., 1882 
(46 & 46 Vict. 0 . 38), s. 61.] — A testatrix gave 
to A. B. the use of her house in Dublin during 
her life as a residence, with a proviso that in the 
event of A. B ceasing to reside m it, it should 
form part of her residuary estate She also gave 
to A B. the income of a sum of £10 000 foi life 
O' -0 lung as she niudo (he hoii.'C her pimcipal 
rosideiico. wuh a like gift over in the event of 
her ceasing to make the hou=e her piiiicipal 
1 C'idaicc. 

JrJEhD— ih.it in the cvciii. of a sale of ihe liousc 
by V. B luiilcr the 'rcllled Land Acl-«. ihogiii 
o^or 01 ilie L'lO.OuO was void uiider the hcttlcd 
Land Act 1882, -cot. .61. 

In EE Fitzger vLTj, Bueeeiov ( Day, "ii>02] 
■] Ir It. 162— M, B. 

I 

77. Dll ■,011 hoiinq the po’i'or.t of Tenant for' 
Lije — Cnndnioa requiring R/.'orJenre — Fair Com- I 
/jrohiiic — Sa'e o1 !l"na}it for Lifef-t Dcnrjicial \ 


was this : The pecuniary benefit given to the 
widow by the will was £350 a year, and for £275 
a year she was willing to give up her right to 
reside in the house Woodville. The testator left 
three sons and two daughters. The daughters 
were married and had infant children. 

Held — that sect. 51 of the Settled Land Act, 
1882, did not enact that the provision as to resi- 
dence contained in the gift should be void, but 
that “ as far as ” it tended to induce the tenant 
for life not to exercise the power under the Act 
it should be void ; that under sect. 60 the widow 
could not release or assign her powers of sale, 
but there was nothing in the Act to prevent her 
from making any arrangement she pleased for 
disposing of her beneficial interest in Woodville ; 
that the arrangement was not an investment of 
money belonging to the testator’s daughters and 
their infant children, nor was it a misapplication 
of their fund.s, as m fact, the beneficiaries were 
receiving something and were not paying any- 
thing. and the widow obtained the benefit of no 
longer being obliged to reside in a certain iiouse ; 
and that it was a fair compromise for all parties, 
and it was within the power of the trustees to 
enter into it, and it should be sanctioned. 

In re Haynes ( (1887) 37 Ch. D. 306 ; 67 L. J, 
Ch. 619 ; 36 W. B. 321 , 68 L. T. 14— Horth, J.) 
followed. 

Tn EE Teenciiaed Teencnaed t . Teencitaed. 

ri<.)02] 1 Cl' 37S, 71 L J. Cli. J 78 . ,60 W' Li 
2(i(; : 86 L T. IfiO-lUicklcy. I 

78 Limited Jnfere.'.t — .['■^tijiinionl of Jtiierct/ 
to of (i Jfarnage Sell lenient — II hetlirr a 

Disqm^ition oul'iili/tg For feit n re.]— A .,v. ho uuder 
an Jippointniunl, took an interest in the income 
of ceitain propeity nurd ho siiould “assign 
(haige. or otlierwise dispose or allmupt to dis- 
pose or the said shaic of incoino, or do or snficr 
something whereby the suid income woukl 
become pa^iiblc to or vested in some other 
person,’ liarisrciiod such inieiCsl I o the trustees 
of his iiiii' I nige seitlomcnt. who woio emiiowoicd 
to pn\ ihoii’ expenses out of the inconie 


Ifit'Test — Xon-r,re,ei/ltiin of Puner nj Sale — In- 
ir.itniejit — So aft ion of Court — Settled Land ^Lrt.\ 
1.S.82 (45 ck 1(1 \kct a 38) 50, snl,-.s. 1 ; .s-. .51 ' 

svJhi l._ — i'hc testator eave to li's wife ‘ the 
use of my icsidence Woodv ille afmvsaid .-o long 
as she shall dceirc to make it her peimanent 
place ot I’csidcncc and shall icmain my widow, 
'uy estate lo ji.iv' all rafcs, raxes and outgoings 
in respect thoicof, and In keep ihe Inuac and 
gioiuids in tcnaiirable ie[ia'i.' He leli his 
res diiaiy ipal .and personal estate to his tiusiees 
upon tiusi foi Cl)., verson .and then upon trust 
foi his cliildion living at hi^ death, lie also 
diiecled li's trustees to [lOstpono the sale of h’s 
Honoi Oak e'lu'-o (which included Woodville) 
until after the deaih oi inainage again ot his 
Wife and cmi/ovvercd tlieni from i; mo to Lime as 
they should think nt lo develop the sa'iic estate. 

Byine, J. {Tn re 'Tremhaid (U'Oo) IG T L. B 
.525) (ieclared that the wdow had the power of a 
tenant for life unilei the Sci.t’ed Land Act. 1882 


Held — thriu the iiarisfer to the tnisiees dul 
not comcvviih.Ti rlie forfeiture clause. A. was 
still the only person entitled to the income and 
the real objeci of the cl uisc was to prevent Mich 
a dispoftiiioii as would dcpiivo hnn cl the enjoy- 
meuL thertof. 

l^ EE ^ELUY CHURCn 1 . T VNCEED. [ Ifiti.F 1 Ch. 

[71,6; 72 L. J. Ch. 321 . 51 \V. U. ,610; 8S 
L. T. 161 — Bnckloy. -1. 

79 Tahdiigof eiindi! ion. in, jiaifJnl Ite.strninr, 
of Harnagv — Forjeitnre on Vnrriage a d land 
Ctnaeni ot nainrd Person — Cifr, orer.] — A condi- 
tion cuh'equeiit in a will or soil '(>ineiii in partial 
losrramtoi rnaiiiage c y , piov iding fovihcfoi- 
futme of interests giv en lo a daughier (and lui 
childien) in case -hi* marries w .tlioiu ilic con.-erii 
ol a named peison is valid it follow id by a gilt 
ov'er to take efTu i in ihe event oL siieh Lor- 
ieituiL-. 


and that she would not forfeit the benefits given Dashicaod v. Lord Pvllideii C(lSU4) 10 Ves, 
her by the will by sdling under such povvm. 230)111^1 Llond \ Jtranfon ((1^17)3 Aler. 108) 
A compromise was proposed the nal. no of which followed. 
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Forfeiture— OoiLtumed, 

Decision of Wairington, J. ([19051 1 Oh. 96 : 
62 W. R. 653 ; 20 T. L. R. 538) affirmed. 

In EE Whiting, Whiting -w. De Eutzen, 
[1905] 1 Ch. 96 , 21 T. L. E. S3— C. A. 

VI. HEIELOOMS. 

80 ApxMcation ly Tenant for Life to Sell— 
Api)lication Although there may be 

no imputation on the apphcant that he is acting 
capriciously, dishonestly, or selfishly, in the 
sense that the application is not made under a 
lond fide behef that it wordd be for the benefit 
of all parties interested that the heirlooms should 
be sold, the Court will not order a sale of them, 
if looking at the interest of all those to come 
after as well as that of the apphcant, it is not 
expedient to do so. 

In EE Fetheestonhaugh’s Estate, (1898) 14 
[T. L. E. 167— North, J. 

81 . Sale of — Tenant for Life in pecuniary difi- 
cultiei caused ly Extravagance — Wishes of Re- 
maindermen and Fannlij — Celelraied Jemal — 
Intention of Settlor — Benefit of Estate — Settled 
Land Act, 1882 (46 & 46 Vict. e. 38), ss. 37, 63 ] 
— The fact that a tenant for life has, by his own 
extravagance, brought himself into pecuniary 
difficulties, will not induce the Court to relieve 
him by ordering a sale of heirlooms under the 
discretionary power conferred by sect. 37 of the 
Settled Land Act, 1882. 

An application by the tenant for life for the 
sanction of the Court to a contract by him for 
the sale of the 'I'avernier Blue (or Hope) Diamond 
refused. 

The Court ought, on such an application, to 
have regard to the wishes of peisons entitled in 
remainder, and even to their sentimental prefer- 
ences as, e.g,, the wish to preserve in the family 
a celebrated jewel of a unique kind. It ought 
to consider what was the intention of the settlor, 
what are the wishes of the family generally, and 
what would be for the benefit of the estate as 
a whole. 

Decision of Byrne, J , affirmed 

In eb Hope, De Cetto v Hope, [1899] 2 Ch. 

[679 ; 68 L. J. Ch. 625 ; 47 W. E. 641 , 81 
L. T. 141— C. A. 

82 Sale of — Repairs of — Settled Land Act, 
1882 (45 & 46 Vict. c. 38), s. 37, sul-s. 2 ]— 
Various estates were settled liy will upon F for 
life without impeachment of waste, and after his 
decease in tail male with divers remainders over, 
and heirlooms were settled by the same will to 
go and bo held and enjoyed as such by the several 
persons entitled, and by the will the trustees had 
a power of sale over the hereditaments thereby 
devised. Some of the heirlooms settled were sold 
pursuant to orders of the Court under the pro- 
visions of the Settled Land Acts, 1882 to 1890. 
Some of the unsold heirlooms were warehoused 
and some wanted repairing. 

Held — that an order might bo made authoris- 
ing the tenant for life to seU the warehoused 


heirlooms, and authoiidng the ti ustees to apply 
out of the proceeds of sale such a sum as might 
be necessary to put the remaining pictures, 
heirlooms, into a proper state of repair. 

In EE Waldegeavb (Countess), Eael 

[Waldegeave r. Eael op Selboene, (1900) 
81 L. T. 632— North, J. 

83 Compound Settlement — Settlement of Land 
— Subsequent Will settling Heirlooms to go with 
Land — Order of Court sanctioning Sale of Heir- 
looms — Trustees of Will to reeeiie Purchase 
Money— Application of Money — Settled Land 
Act, 1882 (45 & 46 Vict. c. 38),' ss. 2, 21, 22 (1), 
37, 45.] — Certain family estates were settled in 
1874 by deed, and in 1902 certain heirlooms were 
settled by will to go, as far as possible, with the 
settled mansion house. An order of the Court 
sanctioned the sale of an heirloom, and directed 
the price to be paid to the trustees of the will. 
Upon a subsequent summons . — 

Held — that the deed and will formed a com- 
pound settlement for which special trustees must 
be appointed. 

Accordingly, the trustees were by consent 
appointed trustees of the compound settlement ; 
and the Court reserved for future argument the 
question whether the two settlements were so 
interwoven that money realised by the sale of 
heiilooms could be applied in discharging incum- 
brances on the settled land. 

In EE Loed Stapfoed’s Settled Estates ; 

[Geeaed m Stafford, (1904) 91 L. T. 229 , 
20 T. L. E. 61 — Byrne, J. 

Upon a further summons, held — that the land 
and heirlooms must be treated as if both settled 
by the deed of 1874 ; and that, though the heir- 
looms were now vested in iln infant tenant in 
tail, the tenant for life might have the money 
applied in discharging the incumbrances. 

[1904] 2 Ch. 72 ; 73 L. J. Ch. B61 , 62 W. E. 

[536 — Warrington, J. 

84 . Life Tenant Impemmwus through no Fault 
of his Own, and desirous of Selling — Opposition 
by Remainderman — Discretion of Court — Settled 
Land Act, 1882 (45 & 46 Vict. c. 38), ss. 37, 53.] 
— A nobleman, tenant for life of settled estates, 
but impecunious through no fault of his own, 
was desirous of selling certain heirlooms and 
family portraits. He had no issue, and would 
have been tenant in tail but for a deed of 
resettlement to which he was a party, and which 
gave a succeeding life estate to his cousin, an 
older man. This cousin objected to the sale. 

Held — that the Court ought to allow the sale. 

In EE Townshend’s Settlement, (1904) 89 
[L. T 691— Farwell, J. 

VII. MARRIAGE SETTLEMENTS. 

And see BANKRUPTcy, No. 197; Con- 
flict op Laws. 

(a) General. 

85 . Joint Coienant by Father and Son to pay 
Money on the Foi'mer's Death — Contribution — 
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Marriage Settlements — Co'nivmed. 

Inference from Oircumstance.'] — With respect to 
a contract of suretyship, evidence may be given 
for the purpose of showing that the equity of 
contribution ought not to be applied, or that the 
intention ought not to be inferred. 

W. Gr. P. C. B. was about to contract a marriage 
which, from a social and pecuniary point of view, 
was a very advantageous one. The lady’s fortune 
was large ; hei advisers insisted that tlie intended 
husband should bring into settlement an ade- 
quate amount. A joint and several covenant 
was taken from the intended husband and his 
father to pay a sum of £10,000 six months after 
his death, as the son had no actual property 
beyond a reversionary interest, which was 
brought into settlement. He merely had ex- 
pectations from his father. The father died 
insolvent. 

Held — that it ought not to be inferred, under 
the circumstances, that the father intended to 
reseive to his legal representatives a right to sue 
his son for the payment of a large sum which 
might, in the event of his son’s expectations not 
being realised, absorb his income for several 
years, and so defeat one of the objects of the 
settlement. 

In UK Bentinok, Bilviesck > Bkn'iinck, 
j(J800) ^0 L. T. 71— stilling. J. 

86. InformuL Contriut — J /tiered lohcther 
Al.soliite or for Lil'o Old u — B\ an inartihoially 
di'awn agiccnicut not under .seal, and de“-cnbed 
as •' nia"r'agG ailicle'.,' made between A. and B. 
(his son), both inarkMiicii and C. and U (C ’s 
• laughter), 1 ceiling an uirended niaiiiagc. after- 
wards duly solcnini'-ed between D. and B. a>- 
JD ^ niairiauc poifion, A. at-igiied all his intcrc-si 
in a tavm of land (iroatcd during the argumenr 
as a chattel real) the property of A., to B. and 
Ij.. their hcri’s and a^^iirns, afrer the dcalh of A. 
with rciiiamder TO ihe cirrldien of (he inlended 
marriiige, after the death ol B. and D. and in 
case D should 5ui\i\eB.. -V, and B. tran.'^lcrrcd 
and made orci iho faim to D ‘ duiiiig the term 
of the natural life of the «ard D. ’ There wc>c 
no children of the marriage. D. suiwned .A. 
and B. 

Aftci the death of A., B. and D.. the nlaintifl 
in the ])rcscnt action, who was pei'Onal lepie- 
scnt.xiivo of A and B. broueht thi'? action to 
recover jiO-^i’-Mion from the legatee of D. 

TJj.ld — that B. v, a-D eiiLidcdio a life mieiest 
only, and that the rerdtet which had been 
diiecti’d for the piaintifi at the trial should 
stand 

Flgax Mn.tHAN, '“IhOd] 2 Tr. li 411— 

[Q. B JD. 

87 . Injii’it — Change of Domtoile — fTuithand a 
dom toiled A url rut n — Jlah fioniion — llejiiidaiti on 
— lleiiMiwhle Time ^ — In IS(i4 an Iri-'h lady an 
iniant. married an Au-uiian at Berne. Pic- 
vnuisly to her maiiiugc she executed a «eille- 
ment. Accouliiig to the law of her domicile 
alter niariiage. which was Au'-tiian, she was 
unable to ratifv the conn act or to place it out 
of her power to rcrokc it. 


In 1893 the husband and wife executed a 
document in Austria to annul the settlement. 

Held — that the w'lfe never bad, either before 
marriage or after, power to make an irrevocable 
settlement. 

The effect of the change of the domicile was 
that the English doctrine as to the repudiation 
of a contract by an infant within a reasonable 
time, became inapplicable by reason of the 
impossibility of effectually ratifying it. 

Decision of Cozens-Hardy, J. ([1899] 2 Ch. 
569 ; 68 L. J. Ch. 563 ; 47 W. E. 671 ; SO L T. 
794 ; 15 T. L. E. 416) reversed. 

Yiditz r. O’Hagan, [1900] 2 Ch. '87 ; 69 

[L. J. Ch. 607 ; 48 W. E. 516 ; 82 L. T. 480 ; 

16 T. L. E. 357— C. A. 

88 . Ante-nuj/tial Settlement hy Infant — Sul- 
seqvent Rejp'ndiation — Implied Covenant hy 
Husband — Mamed Women's Property Act, 
1882 (46 & 46 Viet o. 76), ss. 2, 19.] — An ante- 
nuptial settlement entered into m 1891 by the 
intending wife (an infant), the intending 
husband, and trustees, recited that it was agreed 
that a legacy to which the lady wms entitled, 
but not aivon foi her scpaiato use, should he 
scMhd upon the tiUbLs iheieinatter declurcd. 
TIk“ tC'-ranun was that in juitf-naucc of the 
agieenieni, (he lady, with the privity and a[)pio- 
bation of the intcinliiig husband, declared (hut 
the lcgai\\ siionld bo hc'lil iqioii certain liu-ils. 
Thcic wa-> not any ex[)i(S'^ agreement by tlie 
husband. The lady repudiated tiic scLtlement 
when of age. 

Hetd— thata covenant would bo implied on 
the [)a! t of ihc hU'band to do what was ucces- 
sai} lo give effect 10 (lie hcrtlement and that 
therefore the mstinmuiii, would have bailed ilie 
marital right of the husband it the Mamed 
AYomen’s Properly Act, 1882. had not liceii 
passed, and wa& a sctrlemcnc under sect 19 
of that Acl, and consequently leinaincd 
unaffected. 

'Ihe punciple of the decision of (I. A. m 
ITancock v. Ilaneock (1888), 31 Ch. D. 78 , 57 
L. J. Ch. 396; 36 W. E. 117: 58 L.^T. 90(1) 
applied; Sccecii't v. Irecor-Gtn nek ([1893] 
2 Ch 307 ; 62 L J. Cli 660 ; 11 W. U. 412 ; 69 
L. T. 11 — Cliitty, J) followed. 

Buckland 1. Buckland [1900] 2 Cli 534 , 6!) 

[L. J. Ch. 618 ; 18 AA'. E. 637 . 82 L T 7, ‘>9 ; 

10 T. L. E. 187— Bucklej, J. 

89 Perpetuity — JtemoteiW'^s — 'Mhnnbility on 
a Possibility ” — Gift of F'ersonal Pstaie to 
Ciiknotin Person for T.ife, Itemamder to his 
Children — Itule J nnppheuble ti> Personnl PdateJl 
— Ihc old rule against ‘“a po'^ibility on a po-^si- 
bihty '■ applicaole to legal hmilarions of leil 
estate namelv. that ahhuugh an e-rate may be 
lirniLcd to an unboin per-on for liih life, uu a 
Kmuuridcr cannot be limited to the childieu of 
that unborn person, a-i puicha-eis, is still exist- 
ing, and has nor been abiogaicd by the more 
modem lule against peipetuitiCB . bid. the rule 
cannot apply to peisoiial estate, because there is 
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no such thing as a legal remainder in personal 
estate : nor should it be applied to personal 
estate when it is protected from any limitations 
unduly restricting alienations by the ordinary 
rule against perpetuities. 

By a marriage settlement funds were settled in 
trust after the death of the survivor of the hus- 
band and wife for the children of the marriage 
or any issue born in the lifetime of the husband 
and wife or the survivor of them m such shares 
and proportions and with such limitations over 
for the benefit of the children or issue as to part 
of the funds as the wife alone during hei life, 
and as to the other part of the funds, as the 
husband and wife jointly during their joint lives 
should by deed appoint. The husband and wife 
appointed the funds in equal third shares in trust 
for each of the three children of the marriage 
for their lespective hves, and after the death of 
each of them m trust for his or her children born 
in the lifetime of husband and wife who should 
live to attain the age of twenty-one. 

Held— that the trusts were not void for 
remoteness. 

In re Bowles, Amedboy r. Bowles. [1902] 

[2 Ch. 660 ; 71 L. J. Oh. 822; 61 W R 121— 

Farwell, J. 


90 . Covenant to Pay £2,000 to Trustees — 
Efecting Life PoUc'm for that Amount — 
Whether a Satisfaction ] — A. covenanted on his 
second marriage to pay £2,000 to trustees upon 
trust for his second wife (if she survived him) 
and his children by his first or second wives. 
He never paid the £2,000 , but he insured his 
life under sect. 10 of the Married Women’s 
Property Act, 1870, for the same_ amount. By 
his will he left his personal estate in trust for his 
third “ wife and some of his childien.” 

Held — that under the circumstances he had 
not fulfilled the covenant in the settlement by 
effecting the policies. 

In re Cartwright, Cartwright r. Cabt- 

[WRIQHT, [1903] 2 Ch. 306 : 72 L. J. Ch. 

622; 61 W. E. 666; 88 L. T. 855— 

Kekewich, J. 

91 . Post-nuptial Settlement — Trust for Wife 
only during cohabitation — Policy of the Law — 
Contemplation of Separation — Validity. '[ — By a| 
post-nuptial settlement a husband conveyed 
property to trustees ujion trust to pay the income 
to his wife for life, or so long as she should con- 
tinue to be his cohabiting wife, or widow, for 
her separate use, and fiom and after the dissolu- 
tion of their marriage or judicial separation to 
pay the income to himself. 

The husband and wife separated by mutual 
consent some years later. 

Held — that the provision for the determina- 
tion of the wife’s interest in the event of a future 
separation was not void as being contrary to the 
policy of the law, and that the trust in her favour 
had come to an end. 


Caiinoright v. Cartioright ((1853) 3 D. M. & 

G. 982 — Lord Eldon) distinguished. 

In re Hope Johnstone, Hope Johnstone v. 

[Hope Johnstone, [1904] 1 Ch. 47U; 73 

L. J. Ch. 321 ; 90 L. T. 253 ; 20 T. L. E. 282— 

Kekewich, J. 

92 . Settlor Pepresenting Settled Land to be 
Unincumbered — Mortgage in fact ivitli Other 
Land — Contribution to Charge — Right of Settled 
Lands to Ind enmity owner of two estates 
subject to a mortgage settled one of them on hia 
daughter’s marriage. There was no covenant 
against incumbrances in the settlement, but a 
verb d representation was made by the settlor to 
the intended husband that the estate was free 
from incumbrances, and it was conveyed without 
reference to incumbrances. The other estate 
passed under the settlor’s wiE to his widow, who 
conveyed to a purchaser for value with notice of 
the settlement, but not of the verbal representa- 
tion 

Held — that the purchased estate was bound 
to indemnify the settled estate from the mort- 
gage debt. 

Averall v. Wade (LI. & G. 252 temp. Sugden) 
followed. 

Barnes v. Raoster (1 T. & C. C. C. 401) 
explained and distinguished. 

Tighe V. Dolphin, [1906] 1 Ir. R. 305~M. R. 

(b) Covenant to Settle After-acquired Property. 

93 . Covenant by Husband that Wife'.9 After- 
acquired Property should be Stttled~\ — In a 
mairiage settlement, executed both by the hus- 
band and the wife, the husband covenanted 
with the tiustees that all the real and personal 
estate that should at any time, or by any means, 
be acquired by the wife, or by him in her right, 
should be forthwith settled. The settlement 
contained no recitals. The Court held that real 
estate to which the wife became entitled duiing 
the marriage under her father’s will was bound 
by the above covenant. 

In re Haden, Colins t. Haden, [1898] 2 Ch. 

[220 ; 67 L. J. Ch. 428— Stirling, J. 

94 . Parties Liiing — No Evidence as to Circum- 
stances — Revocation.'] — An ante-nuptial settle- 
ment by an intended husband and wife, of con- 
siderable property contained a covenant to settle 
the wife’s after-acquired property Upon trusts 
under which she had power to appoint such 
property among her issue. A subsequent ante- 
nuptial settlement by the husband and wife of 
certain furniture, contained a covenant to settle 
the wife’s after-acquired property upon trusts 
under which she had, after the death of the 
husband, a geneial power of appointment over 
such property. The two settlements were pre- 
pared by different solicitors, and executed at 
different places. The trustees thereof weie 
different persons, and neither settlement con- 
tained any refeience to the other. The mariiage 
was then celebrated. The wife became entitled 
to after-acquired property of large amount, and 
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desired that it should be held by the trustees of 
the second settlement upon the trusts thereby 
declared There was issue of them aniage The 
husband, wife, and the trustees appointed by the 
second settlement were living. A summons was 
taken out for the determination of the ques- 
tion whether the wife’s after-acquired property 
was bound by the trusts of the first settlement or 
of the second settlement ; but no evidence was 
adduced as to the circumstances under which 
the settlements were made or the intentions of 
the parties thereto. 

In the absence of all procurable evidence, the 
Court declined to hold thht the first settlement 
was superseded by the second. 

In eb GtUndey ; Mills r. Mills, [1898] 2 Ch. 

[604 ; 67 L. J. Ch. 641 ; 79 L. T. 488 ; 47 
W. E. 137— North, J 

95. Covenant luj Husband — Wtfe's Meal Pro- 
j)evtij — General and Special Powers of Appohit- 
ment — Ereercise by W'lll — Indications'] — [Jnder 
a marriage settlement the wife had a power of 
appointment by will amongst the children. The 
settlement also contained a covenant by the 
husband (there was none by the wife) that after- 
acquired property of his wife should be conveyed 
to the trustees to be held by them upon the 
trusts of the settlement. The wife died, and by 
her will, “in pursuance of aU. powers and 
authorities in anywise enabling me thereto,” 
appointed her residuary estate as to a moiety tor 
her son, his wife and children. During the 
coverture she became entitled to certain re^ and 
licrsonal property which was not conveyed to 
the trustees of the settlement. 

Held — that the after-acqiiiied real property 
was not bound by the covenant, as the husband 
had only agreed to do what he had power to do, 
and the covenant did not afEect property as to 
which he had no control whatever. 

Held, also, that there was in the will itself 
no sufficient indication of an intention to exercise 
the special poiver of appointment. 

In eb Rickman, Stokes i . Rickman, (1899) 80 
[L. T. 518 — Stirling, J. 

96. £500 or Upwards — Two Legacies of £500 
each out of General Estate and Proceeds of Sale 
of Land respectively — Peduetiun of Duty — 
Entitled at one and' the same dime— Prom, one 
and the same Source — Aggregation of I^egactes ] 
— A legacy of £500 out of the general estate of a 
testatrix, and another legacy of £500 out of the 
proceeds of sale of land, weie given to a married 
woman, by whose marriage settlement it was 
covenanted that if she at any time during the 
continuance of the marriage should at one and 
the same tune and from one and the same source 
become entitled to piopeity of the value of £500 
or upwaids, the same was to be settled. 

Held — that (1) the legatee in each case had 
to sufier a deduction of duty at the rate of 10 
per cent., so that each of the sums of £500 
became, as far as her beneficial receipt of it was 
concerned, £450 only, and was therefore not 


caught by the covenant ; (2) the legatee became 
by the will entitled “ at one and the same time,” 
the death of the testatiix, and “ from one and the 
same source,” the testatrix to both the legacies, 
and the two sums ought to be aggregated and 
were bound by the covenant. 

In EE Paees ; In ee Scott Chad ; Scott 

[Chad v. Paees, [1901] 1 Ch. 708 ; 70 L. J 
Ch 426 ; 84 L. T. 385 -Buckley, J. 

97. Assignment of Wife's Property “ both Pre- 
sent and Expectant or Future^' — Gift during 
Coverture from JIusbaiid to Wife.] — An inac- 
curately and loosely di’awn ante-nuptial mar- 
riage settlement contained no express olaiise for 
settlement of after-acquired property, and it the 
sum in question of £280— a gift by the husband 
to the wife during coverture — was bound by the 
settlement, it was by way of contract only, 
under the assignment of all her property “ both 
present and expectant or future, vested or 
contingent ” 

Held — that the £280 was not bound by the 
settlement on the bioad ground that the parties 
never intended or for a moment thought of 
extending the words of assignment to property 
which the wife should acquire from the husband. 

Dictum of Malms, V.-C., in Pichinson v. L)ill- 
wyn ((1869) L. R. 8 Eq. 546 ; 39 L. J. Ch. 266 j 
22 L. T. (N.S ) 647) adopted. 

Coles r. Coles, [1901] 1 Ch. 711 . 70 L. J. Ch. 

[324 ; 84 L. T. 142 — Joyce, J, 

98. Conversion — Application of the Mule in 
Ilowc V. Eail of Dartmouth ] — The rule mlloioe 
V. Earl of Dartmouth ((1802) 7 Ves 137 a ; 6 
R R 96) has never been applied cxcejit to a 
disposition by will of lesiduaiy personal estate 
given as one fund to be enjoyed by several 
petsons in succession. The Court assumes an 
intention that the legatees should enjoy the 
same thing in succession, and, as the only mode 
of giving effect to such intention, it directs the 
conveision into permanent authorised invest- 
ments of all such ]iaits of the residuary estate as 
are of a wasting or reversionaiy or unaiithoi ised 
character But the rule does not apply to any 
bequest which is specific, as distinguished fiom 
residuary. On principle there is no ground for 
applying the rule to a covenant in a marriage 
settlement to settle aftei -acquired property, 
will oil is a contract to be pei formed in strict 
accordance with the terms. 

In ee Van Straubenzee, Rousted r. Cooper, 

[1901] 2 Ch. 779; 70 L. J. Ch 825; 17 

T. L. R 755 ; 85 L. T. 541 — Cozens-Hardy, J. 

99 Ante-nuphal Agreement for Marriage — 
Settlement — “ Usual ” Clauses — Covenant to 
settle Wife's after-acquired Property ] — An 
ante-nuptial agreement recited that the intended 
wife was entitled in reveu^-ion expectant on the 
decease of her father or otherwise to a moiety of 
the funds and property subj'ect to the trusts of 
her parents’ marriage settlement, and it was 
thereby agreed that as soon as could be after the 
marriage the intended wife should assign or 
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assure such reversiou to trustees to be held by 
them upon trusts thereinafter declared, and that 
the settlement should contain certain specified 
provisions and should also “contain generally 
such other agieements, clauses, and provisions 
as are usually inserted in settlements of a like 
kind.” 

Held — that a provision for the settlement of 
after-acquired pioperty was not a “ usual ” clause 
in such a document 

Held, also, that the proper course is for 
conveyancing counsel to the Court to embody 
their opinions on such a question in affidavits 
when their evidence is obtained as to the usage 
of conveyancers in this respect. 

In EE Maddy’s Estate, Maddy v. Maddy, 
[1901] 2 Oh. 820— Joyce, J. 

100 . Covenant hy Infant — Decree of Judicial 
Sejoaration — Proyierty acymred by Wife after 
Decree — Repudiation — Matrimonial Causes Act, 
1857 (20 & 21 Vict. 0 . 85), s, 25 ] —Property 
acquired by a wife after a decree of judicial 
separation does not fall withm a covenant in a 
marriage settlement to settle property after 
acquired “ during the said intended marriage.” 

An infant who has executed and acquiesced in 
a marriage settlement will not be allowed to 
repudiate it thirty years later upon the ground 
that she only became awaie of its contents 
shortly befoie repudiation. 

Davenport r. Marshall, 50 W. R. 39 ; 85 

[L. T. 340, [1902] 1 Ch 82 ; 71 L. J Ch. 29— 

Buckley, J. 

101 . Legacy to Separate Use ivitli Restraint on 
Anticipation — Husband a Domiciled Italian — 
Law Applicable.'] — A widow, an Englishwoman, 
in 1878, about to many a domiciled Italian, 
executed in Italy a marriage settlement in 
English common form which contained a cove- 
nant to settle after-acquired property. The 
parties were subsequently, m the same year, 
marfied at Florence and were domiciled there 
The wife’s father died in 1881 , his will contained 
dispositions in her favour, and he thereby de- 
clared that all moneys and personal estate by his 
will made payable or trausferrable to any female 
should, during any and every coveiture, be paid 
and transferred to her for her sole and separate 
use, free from marital contiol, when and as the 
same money should become due and payable, and 
so that she should not have power to deprive 
herself of the benefit thereof by anticipation, and 
so that their receipt also, whether covert or sole 
should be a good discharge for such moneys and 
personal estate. In 1899 her mother died, having 
by her will bequeathed her a legacy of £1,000. 

Held — that under her father’s will the wife 
became entitled to property upon which there 
was a restraint on anticipation until the day of 
payment, but not subsequently and as soon as 
the date of payment arrived, that was money 
which simply belonged to her , that this property 
was bound by her covenant to settle after-acquired 
property in her aute-nuptial settlement, and so 


also was the legacy of £1,000 ; and that the 
parties intended to contract according to the 
English la-w, which — and not the Italian law — 
ought to be applied, although the matrimonial 
domicile was Italian 

Inre Carrey ( (1886) 32 Ch. D. 361 ; 65 L. J. 
Oh. 906 ; 34 W. E.541 ; 54L.T. 665— Chitty, J.) 
distinguished. 

In re Bankes, Reynolds i . Ellis, [1902] 2 Ch. 

[333 ; 71 L. J. Ch. 708 , 50 W. R 663 ; 87 
L. T 432— Buckley, J. 

102 . Deguest of Property subject to a General 
Power of Appointment to Self— -Whether the 
Covenant Evaded.] — ^A married woman who had 
covenanted to settle aftei-acquired property 
became entitled to legacies under her mother’s 
will, and to a share in her mother’s residuary 
estate ; in each case it was provided that she 
should have a general power of appointment 
over the property, and that in default of appoint- 
ment, she should have it for hersoleand separate 
use. 

Held — that she could not by appointing to 
herself evade the covenant, which bound both 
classes of property. 

Bower r. Smith ((1871), L. E. 11 Eq. 279 ; 40 
L. J. Ch 194 ; 19 W. E. 399 ; 24 L T. 118) dis- 
tingursbed on the giound that in that case the 
gift over was not to the donee of the power. 

Steward v. PopjAeton ((1877) W. N. 29) 
followed. Townsliend v. Hurrowby ((18.58) 27 
L. J. Ch. 653) distinguished. 

In re O’Connell, Mawlb r. Jagoe, [1903] 2 

[Ch. 574 , 72 L. J. Ch 709 ; 89L T. 166 ; 52 
W. R. 102— Kekewieh, J. 

103 . Begnest to Mamed Woman — Restraint 
on Antimjjation.] — A testator bequeathed certain 
freehold property and a legacy of £6,000 to his 
daughter, a married woman, for her sole and 
separate use, without power of anticipation. The 
settlement executed on her marriage contained 
an “after-acquired” property clause The tes- 
tator nominated executors of his will, but did 
not appoint tiustees. 

Held — that as there was no intention ex- 
pressed in the will that the executoi's were to 
act as trustees and retain the fund, the fund 
should be paid over to the testator’s daughter 
free from restraint, and that it was captured by 
the “ after-acquired” clause in her marriage 
settlement. 

Russell v. Lawder, [1904] 1 Ir R. 328 — 

[Barton, J. 

104 . Scotch Law — Jus rclictEe — TFi/c’.'} spes 
successionis — Secured by Covenant of Indemnity 
— Application of Coienant to Settle] — Under 
Scotch law the widow of a domiciled Scotchman 
IS entitled to one-third of his personal property. 
Thisyi^s relictce is a mere sjjes suecessioms, vest- 
ing in a woman only at the date of her hnshand’s 
death, and does not fall withm the scope of a 
covenant by her to settle “ any estate or interest 
in personal property ” coming to her “ during the 
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coverture ” This is so, even where the husband 
secures the wife against possibility of losing her 
rights, by a covenant to pay a corresponding 
sum as damages, if he shall change his domicil 
before his death. 

Decision of Buckley, J. reversed. 

In EE Simpson, Simpson v . Simpson, [1904] 

[1 Ch. 1 ; 73 L. J. Ch. 53 ; 52 W. E. 310 ; 89 
L. T. 642—0. A. 

105 . it includes Annuities or Life 
Interests.'] — A marriage settlement contained a 
covenant that “ all real and personal property, 
if any, not hereinbefore settled” to which the 
Wife ‘‘ at any time during her intended coverture 
shall be or become entitled whether m posses- 
sion, reversion, or otherwise .... except any 
legacies or other property acquired at one and 
the same time not exceeding in amount or value 
the sum of £100 ” should be settled 

After the marriage the wife’s father left to her 
by will an annuity of £60 per annum, payable 
quarterly. 

Held — that the annuity was not caught by 
the covenant, not because it fell within the 
exception, but because the settlement contained 
no indication of a specific intention to include 
such an inteiest. 

Wlnte V. Briggs ((1848) 22 Beav. 176, n — 
Lord Oottenham) and Townshend v. Han'owhy 
((1858) 4 Jur. (n.s.) 363— Kmdersley, Y.-C.) 
followed. 

Scholfield V. Sjiooner ((1884) 26 Ch. D. 94 ; 
59 L. J. Oh. 777 ; 32 W. E. 910 ; 61 L. T. 138) 
distinguished — C. A. 

In eb Dowding, Geegoet v . Dowding, [1904] 

[1 Ch. 441 ; 73 L. J. Oh. 194 ; 62 W. E. 293 , 
90 L. T. 82 — Kekewich, J. 

106 . Saiings from Income of sejgai'ate Estate — 
Not included ] — A covenant in a marriage settle- 
ment by a wife to settle after-acquired property 
above a certain amount (at any rate if the words 
“ at one and the same time and from one and 
the same source ” be used) will not bind invest- 
ments made by her out of accumulated savings 
from her separate income. 

Finlay v. Darling ([1897] 1 Ch, 719; 66 
L. J. Ch. 348 ; 45 W. E. 446 ; 76 L. T. 461— 
Eomer, J.) followed. 

In re Dendij, Wallis v. Bendy ([1895] 1 Ob. 
109 ; 64 L J. Ch. 170 ; 43 W. E. 346 ; 71 L. T. 
760 — Kekewich, J.) not followed. 

In ek Olutteebtiok, Bloxam: v Clutteebeok. 

[(1904) 73 L. J. Ch. 698 ; 63 W. E. 10 ; [1905] 
1 Ch, 200— BuckV. J- 

107 . Scotch Marriage Contract — Covenani to 
Settle Wife's “ Conquests and Acquirenda ” — 
Accumulations of Income — Legitm — Manned 
Women's Projierty (^Scotland') Act., 1881 (44 & 45 
Vict. 0 . 21), ss. 7, 8.J — A Scotch woman, prior to 
her marriage in 1848, covenanted to convey to 
trustees all real and personal ptoperty that she 


might thereafter “ conquest and acquire by 
purchase, succession, or otherwise.” 

By the terms of the contract the trustees were 
to pay the income of the trust estate to her 
during her life for her own sepaiate use, exclu- 
sive of the jus mariti, and certain provisions 
in favour of children were to bar any claim by 
them under the head of legitim. 

HEfiD — (1) that the clause of conquest did 
not extend to estate which at the death of the 
husband consisted of, or was purchased out of, 
the wife’s accumulations of her separate income ; 
and (2) that the only child of the marriage was 
not entitled to legitim out of her estate. 

Decision of Ct. of Bess. ((1902) 5 F. 191) 
afiSrmed. 

Mackenzie and Anothee v. Allaedes and 
[Othees, [lOO.I] A. G. 285 — H. L. (Sc.) 

108 . Gift from Husband to Wife.] — By a 
mairiage settlement it was agreed that if the 
intended wife then was, or if during the intended 
coverture she or her intended husband in her 
right should, at one time and fiom one source, 
become entitled to property of the value of £100 
or upwards, except jewels, &c , he and she would 
do ail things necessary for vesting the same in 
the trustees of the settlement, upon certain trusts 
thereby declared The husband, for a nominal 
consideration, transferred certain shai cs, ex- 
ceeding £100 in value, in a limited company to 
his wife. 

Held— that these shares were not bound by 
the settlement. 

Coles V Coles ([1901] 1 Ch. 711 ; 70 L. J. Ch. 
324; 84 L. T. 142 — Joyce, J.) followed and 
applied. 

Kingan V. MATIEE, [1905] 1 Ir. E. 272 — 

[Barton, J. 

109 . ’■'■Become entitled" — 'Whetlier includes a 
Beversionar y Interest rested before Marriage and 
falling into Possession during Coverture ] — By 
her marriage settlement, a woman in 1895 cove- 
nanted to convey to her trustees all property to 
which she should “become entitled” “during” 
her then intended coverture upon trust for sale 
and conversion, subject to a proviso that during 
the lives of the husband and wife the trustees 
should not sell any property of a reversionary 
nature without their consent. 

A reversionary interest in certain property 
became vested in the wife before her marriage. 

Held— that, even if such interest fell into 
possession during the coverture, it would not be 
bound by the covenant ; the proviso showed 
that the words “become entitled” meant 
“become entitled in interest,” and they could 
not also mean “ become entitled in possession” 
in the absence of express words to that efiect. 

In re Clinton’ s Trusts ((1872). L. E. 13 Eq. 
236 ; 41 L. J. Ch. 191 ; 26 L. T. 169) discussed. 

In EE Bland, Bland v. Peekin, [1906] 1 Oh. 

[4; 74 L. J. Ch. 28; 91 L T. 681— 

Kekewich, J. 
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110 . Estate Tatl ,'\ — A marriage settlement 
contained a covenant that if, during the cover- 
ture, the wife or the husband in her right should 
become seised or possessed of or entitled to any 
real or personal property for any estate or interest 
in possession, remainder or expectancy, he or she 
would permit, convey, assign, settle and assure 
the same to the trustees. 

Held — that an estate tail to which the wife 
became entitled in remainder during the cover- 
ture was not bound by the covenant. 

Hdhers v. Parltin'^on ((1883) 2.5 Ch. D. 200 ; 
63 L. J. Oh. 194 ; 32 W. R. 315 ; 49 L. T. 502— 
Pearson, J.) approved and followed. 

In eb Dunsany’s Settlement, Nott v 

[DunSANY, [1906] 1 Ch. 678 ; 76 L. J. Ch. 

350 , 94 L. T. 301— C, A. 

111 . Property \n Fossession or Esepeotanoy" 
— Contingeyit Reversionary Interest.'] — A marriage 
settlement contained a covenant by both hus- 
band and wife that aU future real and personal 
estate and effects whatsoever, whether in posses- 
sion or in expectancy, of or to which the husband 
and wife or either of them in her right or by 
marital right should at any time or times durmg 
coverture become seised, possessed, or entitled, 
or of or to which the husband, or any person 
claiming through or under him, should by any 
means whatsoever become m her nght or by 
marital right at any time or times after the 
marriage seised, possessed or entitled, should be 
transfeiied to the trustees and settled upon the 
trusts of the settlement. During coverture the 
wife became entitled to a contingent reversionary 
interest m personal property which did not 
become vested until after the coverture had been 
determined by the death of the husband. 

Held — that it was within the covenant. 

Lloyd v. Peiohaed, (1907) 62 Sol. <To. 58 — 

[Parker, J. 

(c) Illegal Consideration. 

113 . Woman Marrying Deceased Hu.^'bunA's 
Brother — Failure of Trust.] — The plaintiff’s 
mother, on the eve of her going through the form 
of marrying her deceased husband’s brother, 
executed what purported to be a settlement of 
her property, which included certain licensed 
premises formerly mortgaged by her, by which it 
was reserved to hei-self and her heirs until the 
“‘solemnisation of their intended marriage,” and 
thereafter to heiself foi life and then to her two 
younger sons. No life interest was given by it 
to her intended husband, nor was any provision 
made for any children that might result from the 
intended union. She went through the form of 
marriage with the deceased husband’s brother, 
and subsequently died. 

The plaintiff, her eldest son, brought an action 
to enforce the equity of redemption of the said 
mortgage, as the heir-at-law of his mother. The 
Court held, looking at the evident intention of 
the parties, that the plaintiff could not succeed. 

Neale v. Mitchell, (1898) 14 T, L. R. 154— 

[Williams, L.J. 


113 . Marriage with Deceased Hushayid's 
Brother — Limitations after Solemnisation oj 
intended Marriage held Void.] — H N., intending 
to marry her deceased’s husband’s brother, 
executed a settlement of her real property, which 
provided that her trustees wmre to hold the 
premises to the use of herself and her heirs until 
the intended ma>’iiage, and from and after the 
solemnisation of the said intended marriage upon 
trust for herself for life, with remainder in fee to 
her two sons. H. N. died intestate. 

Held — that there never was any such marriage, 
because it could not legally take place. There- 
fore the event upon which the limitations in 
favour of the sons were to take effect never did 
happen. Solemnisation of marriage means a 
legal marriage, and not a state of concubinage. 

Chapman v. Bradleg ((1863) 4 De G. J. & S. 
71 ; 33 L. J. Ch 139 ;‘l0 Jur. (n.s.) 5 ; 9 L. T. 
(N s.) 495) followed, 

Neale r. Neale, (1899) 79 L. T. 629 , 13 T. L R. 

[20— C. A. 

114 . Marriage with Deceased Wife's Sister — 
Limitation in favour of Deceased Wife's Sister 
held Void ] — A settlement was avowedly made 
upon C. P., a lady who was the sister of the 
settlor’s deceased wife, in contemplation of what 
was called his marriage with her. After the 
limitation of a life estate to the settlor, there 
came a limitation to the use of C P. durmg her 
life, “provided she shall remain a widow and 
unmarried,” with remainders over. The settlor 
died intestate. 

Held — that the settlement was made with a 
view to what is called a marriage which had 
been agreed upon between the parties, and 
though the deed was not expressed to be a 
voluntary one, but as made for a consideration 
which under the circumstances could not legally 
take effect, and which must continue to be illegal 
so long as the parties lived, the trust for C. P. 
for her life was illegal and invalid, and the 
trustees held the property on trust for the legal 
personal repiesentative of the settlor, who was, 
by virtue of the Land Transfer Act, 1897, his 
real representative. 

Aijerst V. Jeiikins ((1873) L. R. 16 Eq. 275 ; 
42 L. J. Ch. 690 ; 21 W. E. 878 ; 29 L. T. (N.s) 
126) distinguished. 

PHILLIPS!’. Probyn, [1899] 1 Ch. 811 ; 68L. J. 

rCh. 401; 80 L. T. 613; 15 T. L. R. 324— 

North, J. 

(d) Interpretation. 

116 Wtfe's Property — Ultimate Trust for 
Next-of-hm of Wife—'-'- Die without having heen 
Mamed"— Infant Child.]— 'By a marriage settle- 
ment a sum of money to which the wife was 
entitled on the death of her mother was settled 
upon trust to pay the income to the husband for 
life, then to the wife for life, and after the death 
of the survivor in trust for the children and 
remoter issue as the husband and wife or the sur- 
vivor should appoint, and in default of appoint- 
ment to the children equally, if sons, on attaining 
twenty-one years, or if daughteis on attaining 
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that age or marrying under that age. In 
default of issue attaining vested interests, the 
fund was to be held m trust for the wife abso- 
lutely if she survived h^r husband, but if she 
predeceased him, then upon such trust as she 
should by will appoint, and in default of appoint- 
ment, in trust for the person or persons who 
under the statutes for the distribution of the 
effects of intestates would on the decease of the 
said wife have been entitled thereto, if she had 
died possessed thereof, intestate, and without 
having been married. There were three chilch-en 
of the marriage, aU of whom died under age and 
unmarried. No appointment was made by 
husband or wife. The wife predeceased her 
husband, leaving him and two ot the three 
children surviving, and her only nest-of-kin 
other than the children, being her mother and 
two brothers. The husband survived his wife’s 
mother and his two children, and married again. 
By his will he left all his property to his second 
wife, and appointed her executrix. On his death 
the fund became distributable. 

Held — that the fund went to the persons who 
would have been entitled thereto if the first wife 
had died a spinster, and not to her infant 
children . 

Hardman v. 3raffett ((1884), 13 L. R. Ir. 499) 
followed ; StoddaH y. Saville ([1894) 1 Oh. 480) 
63 L J. Ch. 467 ; 42 W. E. 361 ; 70 L. T. 652— 
Chitty, J.) distinguished. 

In' EE Deane’s Trusts, [1900] 1 Ir.E. 332— M.E. 

116 . Xlltimate Trust for Wife's Next of Kin — 
case she had Died Intestate loithout having 
heen Married ” — Ohjeot of Provision — Exclusion 
of Eushand — Non-exclusion of Child,'] — By a 
marriage settlement certain hereditaments were 
conveyed to trustees upon trust for sale and 
conversion and to stand possessed of the proceeds 
upon usual trusts in favour of the husband, wife 
and children ; but in case there should be no 
child ot the marriage who being a son, should 
attain the age of twenty-one year's, or being a 
daughter, should live to attain that age or be 
married, upon, trust as to one moiety if the 
husband should survive the wife for him abso- 
lutely, and as to the other moiety if the wife 
should die in the husband’s life, then for the wife 
for life and then as she should by will appoint, 
and in default of appointment upon trust for 
such person or persons as under the statutes for 
the distribution of intestates’ effects should or 
would have been entitled to her personal estate 
“ in case she had died mtestate without having 
been married ” The wife died in the lifetime of 
her husband intestate in 1848 ; her only son died 
in 1864, an infant, without having been married 

Held— that the son. having survived thr- wife, 
look on the ground th:i( the only obieei of the 
provision was to exclude the husband ; and that 
there must be a declaration that the son became 
entitled to the moiety in question of the trust 
funds as sole next-of-kin of his mother. 

Wilson V. Atkinson ((1864) 4 D. J. & S. 456 ; 


I 4 N. E. 461 ; 33 L. J. CIi. 676 ; 11 L. T. (N..sO 
220 — Knight Bruce, L.J ) followed. 

1n.ee Mare, Mare r. Ho'vvey, [1902] 2 Gh. 112 ; 

[71 L. J. Ch. 649 ; 87 L. T. 40— Kekewich, J. 

117 . Trust for Persons who would haie hccn 
Entitled as Wife's Next of Km if Wife had Pur- 
i ired Ilushand — Survnurship of JItishand — Time 
for Ascertaining Next of Km.] — Under the ulti- 
mate trust 111 a marriage settlement trustees 
were directed to hold certain funds “ in trust for 
the person or persons who, under the statutes 
made for the distribution of intestates’ personal 
estates, would then be entitled to the personal 
estate of A. P.” (the wife) “ m case she having 
survived ” her husband '* had died possessed 
of the said stocks, funds, and securities, and to be 
paid and divided accordingly.” The husband 
survived the wife. 

Held — that the persons entitled were the 
wife’s next-of-kiu at the time of the husband’s 
decease. 

Pi'tider V Pinder ((I860) 28 Beav, 44 — EomiUy, 
M.E.) followed. 

In re Peibson Cayley i. De Wend, (1903) 61 
[W. E. 519 : 88 L. T. 794— Byrne, J. 

118 . Ultimate Trust in Default of Children 
taking 'i^ested Interest — Wife's Next of Kin — Die 
“ Without eier having 'been Married" — Children 
Dying before attaining 'Vested Interest.] — Where 
a settlement made on the marriage of a spinster 
contains an ultimate trust, in default of- any 
child of the marriage attaining a vested interest, 

j in favour of her statutory next-of-kin, as if she 
had died intestate and “ without ever having 
been married,” the ordinary and natural meaning 
of the words is to exclude children who survive 
their mother, but do not live to take a vested 
interest, and thus to exclude the husband as 
representing them. 

Theie is no technical rule of construction laid 
down by Wilson v. Atkinson (1864) 4 D. J. & S. 
456, or by any other case, which requires a 
different meaning to be put upon such words, 
and therefore the ordinary meaning prevails. 

aarkey. Colls ((1861) 9 H. L. 0. 601, 612 ; 11 
Eng. Eep. (H. L.) 864) followed. 

Stoddart v. Saville ([1894] 1 Ch. 480 ; 63 
L. J Ch. 467 ; 42 W. E. 361 ; 70 L. T. 652— 
Chitty, J.) and hire Mare ([1902] 2 Ch. 112 ; 
71 L. J. Ch. 649 , 87 L. T. 41— Kekewich, J., 
No. 116, sugna]) not followed on this point. 

In RE Smith’s Settlement, Wilkins u. Smith, 

[1903] 1 Ch. 373 , 72 L J. Ch. 184 ; 51 W. R. 

217 ; 87 L. T. 740— Eady, J. 

Approved by 0, A. m next case, infra. 

119 . Ultimate Trust of Wife's Property — “ As 
if she had Died loitlumt having been Married" 
— Exclusion of Deceased Infant Children,]— 
Where m a marriage settlement the ultimate 
trust of the wife’s fund, in default of any child 
living to take a vested interest, is for “the per- 
sons who would have been entitled thereto as her 
statutory next-of-kin at her death if she had died 
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intestate and without having been married ” ; 
these woids ought pnmd faoie to be construed 
according to their natural sense, unless something 
in the context shows that they were intended to 
bear a different meaning. 

According to their natural meaning these 
woids exclude children of the wife who die 
before taking a vested interest, and so exclude 
the husband as their lepiesentative. 

Wilson V. Atldnson ( (18(54) 4 D. J. & S. 455) was 
decided upon peculiar circumstances, and lays 
down no general rule to the contrary. 

In re Smith's Settlements (siqmi) approved, as 
a correct exposition of the law and commentary 
on the previous authorities. 

Decision of Kekewich, J. reversed. 

In EE Beydone’s Settlement, Cobb r. Black- 

[BUENE, [1903] 2 Oh. 84 ; 72 L. J. Ch. 628 ; 

61 W. E. 497 ; 88 L. T. 614—0. A. 

120 Trust ‘\for All and JEiery the Child aoul 
Children or Grandchild'’ of J. G '‘hriny at the 
Decease of the Snrraor of Hushand and Wife” 
— ^'• 'Or” not read as “A/icZ” — Suhstitutional 
Class — Children of Parents dying hef ore Period 
of Distriiutwn.'] — In the events which happened 
the following trust of a settlement made on a 
marriage came into operation “ In trust for all 
and every the child and children or grandchild 
of Julia (4., the wife of the said John G. (party 
hereto), living at the decease of the survivor of 
them the said H. C and M. B., his intended 
wife,” 

Held — that the clause was to be read as 
though the word “ grandchild ” were equivalent 
to “ grandchildren or gi-andchild ” ; that grand- 
children could not take in competition with 
their parents ; that the word “ or ” must be read 
as “ or ” ; that the class of giandchildren was a 
substitutional class ; that there was nothing in 
the settlement equivalent to a substitution of 
grandchildren being childien of memb'' i£of the 
first class, for the parent dying before the period 
at which the first class was to be ascertained, 
and that the children of parents dying before 
the peiiod of distribution could not take. 

In ee Coley, Gibson r. Gibson, [1901] 1 

[Ch. 40; 70 L J. Ch. 15.3 ; 49 W E. 165 ; 8.3 
L. T 671 — Byrne, J. 

121 . Limitahon of Real Estate — Eldest Son- 
Mortgage by Tenant for Life and Tenant in Tail 
— Child other tha7i Son becoming ent'itled to 
Estate under Settlement-— Disentailment — Por~ 
tions for Younger Children — Power of Aopoint- 
inent — Rerooation ofJ] — By marriage settlement 
of 1839 an estate was settled on H. (the husband) 
for life, remainder to the first and every son of 
the marriage successively in tail male. The 
estate was charged with a sum ot money (subject 
to life interests of H. and his wife therein) in 
favour of the cbildren of the marriage “other 
than tli^ son of the marriage who under the 
limitations of the settlement should become 
entitled to the lands ” in such shares as H. and 
M, (his wife), or the survivor of them, should 


appoint, and in default of appointment m trust 
for such children equally, the shares to be vested 
at twenty-one or marriage There was a hotch- 
pot clause in the settlement. There weie four 
childien of the marriage — A , J., and C , sons, 
and one daughter. By deed poll of 1874 (after 
reciting the death of C. intestate), H. and M. 
appointed (subject to their life inteiests therein) 
the sum of 4i5,000, portion of the trust fund, to 
the daughter, and appointed the residue of the 
fund to J., the second son. The deed poll con- 
tained a power of revocation over the share thereby 
appointed to J. 

A., the first-born son, attained age, and joined 
With his father in mortgaging the estate for 
£1,100 in 1876, and for £2,000 in 1880, the lands 
having been disentailed by them for the purpose 
of canying out the two loans, and to that extent 
only J , the second son, joined in the moitgage 
of 1880 for the purpose of covenanting with the 
mortgagee that the principal sum of £2,000 
thereby secured, and inteiest thereon, should be 
paid before and have priority over his share and 
interest in the trust fund on the estate. The 
father, H., covenanted that so long as any money 
remained due on the mortgage securi(.y ho would 
not exercise the power of revocation contained in 
the deed poll of 1874. A , the eldest-born son, 
died in 1883, intestate and unmarried. In 1 884 
H. and J disentailed the estate. H. died in 
1896 (having survived his wife), and thereupon 
J. became owmer in fee of the lands, subject to 
incumbrances By his will JET. purported to re- 
voke the appointment contained in the deed poll 
of 1874 in favour of J. of the residue of the trust 
fund (after setting apait £5,000, the portion for 
the daughter), but made no further appointment 
of it. 

Held— (1) that A. had become entitled to the 
estate under the limitations of the settlement by 
reason of joining with his father in charging the 
inheritance, and that consequently his representa- 
tives could not share in the trust fund charged 
on the estate in favour of the other childien ; 
(2) that the revocation by H. in his will of the 
share appointed to J. by the deed poU of 1874 
was invalid so far as it would prejudice the 
security of the plaintiffs (who were assignees of 
themortgage of 1880), but that without prejudice 
to the mortgage the revocation was valid as 
between the parties entitled under the settlement 
of 1839 to the trust fund ; and that the residue 
thereof (after providing for the £5,000 appointed 
to the daughter of the marriage) went as un- 
appointed to J. and the representatives of C., the 
share of J, therein being bound by his covenant 
in the mortgage deed of 1880. 

Eooke V . Blunkett, [1902] llr.E. 299 — M.E. 

122 . Ult'imate Trust in Marriage Settlement — 
If Wife shall sw'iive” her coierture ” — 
Divorce Decree absolute — Effect of.'] — A wife, 
who is divorced, has “survived ” her “ coverture,” 
which IS a different thing from “ surviving ” her 
“ husband.” 

S., upon his daughter’s marriage, settled 
£10,000, which was to be held, m the event 
(which in fact, happened) of there being no 
issue, in trust for the daughter absolutely “if 
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she shall survive her now intended coverture,” 
but m trust foi himself absolutely “ if she shall 
die during her now intended coverture ” 

The daughter was divoiced by hei husband. 

Held — that she had “ survived her coverture,” 
and was absolutely entitled to the £10,000. 

In EE Ceaweoed, Cooke v Gibson, [190.5] 

[1 Gh. 11 ; 7-1 L. J. Ch. 22 ; 63 W. R. 107 ; 91 
L. T. 683 — Kekewich, J. 

123 . Covenant to Settle Honey if Marriage 
“ soleinmxed ” — Decree of Knllity — Dffect on 
Covenant.'] — By an ante-nuptial settlement a 
wife’s father covenanted that, if the intended 
marriage were “ solemnised,” his executois 
should within twelve months of his death pay a 
certain sum of money to the tiustees of the 
settlement to be held upon the trusts thereof. 

Five years after the mairiage ceiemony, and 
two years after her tathei s death, the wife 
obtained a nullitj'’ decree on the ground of hei 
husband’s impotence. 

Held — that the maiiiage having been de- 
clared null and void, was never *■ solemnised ’ 
within the meaning of the covenant. 

Re Gaenett, Richaedson r, Gheenep, [1905] i 

[74 L. J. Ch. 570 ; 93 L. T. 117— Kekewich, J. ' 

124 . 'Dnat for Jfinlmid for Life or until ^ 
Btinhruptoy or Seizure — Cft over upon JIappen- 
•mg of any (tUrlb ciwibs”] — Property belonging 
to a woman was on her marriage conveyed to 
trustees upon trust for her husband during his 
life or until ho should become bankrupt or 
allow the property to be seized sold or taken on 
execution ; upon the happening of “ any of 
which such events ” the trustees weie to raise 
£7.50 upon the pioperty for the wife’s benefit , 
subject to such £750 the tiustees were to hold 
the premises in trust for the husband absolutely. 

Held — that the husband’s death was one of 
the “ events ” contemplated, and that theieupon 
the wife became entitled to have the £750 
raised. 

O’Donoghue V, O’JDonoghdb, [1906] 1 Ir. R. 

[482— Walker, L. C. 

(e) Power of Appointment. 

See also title PowEiiS. 

125 . Rectification — Mistalte — Parol Evidence 
Kon-execution — Imperfect Execution — Statute, of 
Frauds (29 Car, II c. 3). s 4.] — In an action 
seeking rectification of a marriage settlement, 
after the death of the hu-sband, it was proved 
thi't it was intended by all parties that the 
settlement should operate in favour of the 
plaintiff — the intended wife — upon two sums of 
£4,000 and £7,000 mentioned in a letter of the 
intended husband’s solicitor, and that a power 
of appointment which the intended husband 
possessed over the £7,000 should he exercised by 
the settlement, and that all paities thought it 
had been exercised thereby, and that the husband 
died in that belief, but that a rnistake was made 


by the solicitor friend of the intended wife’s 
family, w'ho treated the £7,000 as coming fiom 
the some souice as the £4,000. 

Held — that the settlement ought to be 
rectified. 

Held, also, that the Statute of Frauds could 
not be validly pleaded, as a marriage settlement 
can be rectified on parol evidence, the action not 
being one seeking “ to charge any person upon 
any agreement made upon consideration of 
niariiage” within sect, 4 of the Statute of 
Frauds. 

Held, further, that the Court could give relief 
against a non-execution, as distinct from an 
imperfect execution of the power. The deed 
when rectified would be a perfectly valid 
appointment. 

Johnson i. Bbagge, [1901] 1 Ch, 28 , 70 L J. 

[Ch. 41 , 49 AV R, 198 ; 83 L T. 621— Cozens- 

Hanly. J 

126 Appointment lig Will of Married Woman 
—Right of Adiiiimstrator loith Will annexed to 
give Valid Receipt and Discharge for Funds ] — 
A married woman having a general power of 
appointmeut over funds of personalty, made an 
rippointinent of the tunds by will, and appointed 
ail exccuti ix and an executor , she (lied on 
September 14th, 1882 Her husband died in 
1900. The executrix and excutor died without 
proving the will. Letters of administration with 
the will annexed weic giantcd to the plaintiS, 

Held — that the plaintiff could give a valid 
receipt and discharge for all the settled funds. 

Re PhilbrioJds Trusts ((1865) 34 L. J.Ch 368 ; 
13 W. R. 570 ; 12 L. T. (n S ) 200) , and In re 
Hoshin’s Inisfs (1877) 6 Ch. D 281 ; 46 L J. 
Ch 817 ; 25 W R. 779 ; 35 L. T. 9.45—0. A.) 
applied. 

In be Peacock’s Settlement, Kelcey v. 

[Harrison, [1902] 1 Ch 5.52 ; 7i L. J. Ch. 

325 ; 50 W. R. 473 , 86 L. T. 414~Eady, J. 

127 . Apgiointment of a Share of Funds for the 
time being Subject to the 'Trusts — Other Funds 
ujtcrwards Vested, in the. Trustees on same 'Trusts 
— Assignment by Appointee of his Share in the 
Trust Funds.] — In 1879 the widow of R. 
appointed to one of her sous W. a share (subject 
to her own life inteiest) in the funds, &c., settled 
by her inaiiiage articles, or “ for the time being 
subject to the tiusits thereof.” By a codicil 
dated 1878 B., who died m 1900, directed that a 
legacy bequeathed by her m her will itself to R. 
(then dead) should be transferred to the trustees 
of the mainage articles to ho held upon the 
trusts theieof. In 1893 AV. assigned to the 
trustees of his man lage settlement his share m 
the trust funds under the mavnage articles, which 
ho specified m a schedule, and in “ all other the 
trust moneys . . . for the time being subject to 
the trusts of the said articles.” 

Held — that W.’s assignment in 1893 did not 
pass to his trustees his interest in B.’s legacy ; 
for : — 

(1) Seinile, this legacy did not form an 
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accretion to the original trust funds, but a new 
settlement on similar trusts. 

Re Koith ([1897] 76 L. T. 186— Stirling, J.) 
referred to 

(2) In any event the legacy did not acciue to 
the trust funds till 1900, and the appointment of 
1879 only affected monies at the time subject to 
the trusts ; and further (3) that W.’s assignment 
in 1893 only passed the share which he then had 
in the trust funds. 

In re Walpole’s JIarriagb Settlement, 

[Thomson i. Walpole, [1903] l Oh. 928 ; 

T2 L. J. Gh 522 , 88 L. T. 419— Joyce, J. 

VIII. TENANT FOR LIFE. 

(a) General. 

138. Pmteedings lij Tenant for Life and 
Tmdeesfor ProteGtion of Settled Estate — Saliage 
— Costs of Action made a Charge on the Inheri- 
tance — Form of Judgment '\ — An action was 
bi ought by the tenant for life and the trustees 
of a settled estate to establish their light to a 
several fishery which formed part of the settled 
estate, and a decree was made, and a perpetual 
injunction granted with costs. The plaintiffs, 
being unable to recover the costs from the defen- 
dants, who were paupers, instituted a sepaiate 
action to have the costs 'made a charge on the 
inheritance, ou the ground that the original action 
had been brougiit for the preseivation of the 
fishery, and was in the nature of a salvage suit, 
and made defendants the nest tenant for life, 
and the first tenant-in-tail in remainder. The 
defendants filed no defence and gave a consent 
for judgment : — 

Held — that the Court had jurisdiction to 
make the costs a charge on the inheritance, and 
that it was a proper case m which to exercise 
the jurisdiction. 

Hamilton r. Tighe, [1898] 1 Ir. R. 123— I 
[Poiter, ME (Ir.). 

129. Remainderman — Trust for Sale — Poioer 
to Postgjone — Interim Rents and Profits — Settled 
Land Act, 1882 (45 & 46 Viet. c. 38), ss. 6—10, 
63.] — Where leal estate is settled upon trust for 
sale, and to pay the income of the proceeds to a j 
person for life, that person is “ for the time being | 
beneficially entitled to the income of the land 
until sale ” within the meaning of the Settled 
Land Act, 1882, s. 63, hnd is therefore tenant 
for life under the Act. 

Tates V, Yates ((I860). 28 Beav. 637 ; 29 
L. J. Oh. 872) commented on. 

Casamajor v. Strode (1809), 19 Ves. 390, n), 
Hope V R'JSedouville ([1893] 2 Ch. 361 ; 62 
L. J. Oh. 689 ; 41 W. R. 330 ; 68 L. T. 616 , 
3 R. 848— Kekewich, J), and In re Carter, 
((1892) 41 W. R. 140 — Kekewich, J.) applied. 

In re Searle, Seable r. Baker, [1900] 2 Oh. 

[829; 69 L. J. Oh. 712; 49 W. R 44— 

Kekewich, J. 


130. Trust for Sale Exeroisalle on Death of 
Te^iard for Life — Tenant for Life one of the 
Trustees — Irustees for the Purposes of Settled 
Lund Acts — Settled Laud Act, 1882 (45 & 46 
Vict c. 38), s. 2, suh-s 8 — Settled Lund Act, 
1890 (.63 & 64 Vict c. 69) s. 16, .^uh-s. li ] — 
Under sect. 16, sub-sect. u. of the Settled 
Land Act, 1890, the persons who aie for the 
time being trustees of a settlement which 
contains a future trust for sale are within the 
definition of that sub-section, and it is immaterial 
that some or one of them are persons who m all 
human probability will not, or in fact cannot, 
ever exercise the trust, as for instance that one 
of them IS a person who necessarily will be dead 
before the trust takes effect. 

Mrs. J. was tenant for life under a will She 
and Mr. A. were tiustees of the wiU. The will 
contained a trust for sale which did not take 
effect until after the decease of Mrs. J. — a future 
trust for sale. 

Held— that Mrs J. and Mr A. were tiustees 
for the purposes of the Settled Land Acts. 

In re Jackson’s Settled Estate, [1902] 

[1 Oh. 2.68 , 71 L J. Ch. 1,64 ; 60 W. R 235 ; 

85 L. T. 626 , 18 T L. R. 168— Buckley, J. 

131. Powers — Conflict Between Pronswns of 
Settlement and of Act — Consent of Tenant for Life 
— Several Tenants for Life of Undiiided Shares 
— Cements of Tenants for Life — Settled Land Act, 
1882 (46 &46 Vict c 38), s 66, suh-s. 2 — Settled 
iawiZ Ac^, 1884 (47 & 48 Vict o 18), s Q,snh-H. 2 ] 
— A testator’s daughters became tenants for life 
m possession of their several shares in his estate, 
with absolute poweis of appointment by deed or 
will . He gave his trustees power to scH or dis- 
pose of his real and residuary personal estate, 
and they purported to exercise that power of 
sale The question arose whether they could 
exercise the power, or whether, by reasou 
of the provision in sect 66 of the Settled Laud 
Act, 1882, they were bound to get the consent 
of some persons to the sale. 

Held — that the power of sale given by the 
wiU was not exercisable without the consents of 
the persons beneficially inteiestecl under the 
will who were tenants for life, or entitled to 
exercise the powers of a tenant for life, under 
the Settled Land Acts as there was a conflict 
within the meaning of sect. 56. 

Held, also — that a daughter was not one of 
several- persons who together constituted a tenant 
for life . she was simply a tenant for life of one 
undivided share ; she was not tenant for life of 
the entirety, nor was she one of several persons 
who were together tenant for life of the entirety ; 
and there was no person who was tenant in 
common with her of the undivided share. 

In re Osborne and Bright’s, Ld., [1902] 

[1 Ch. 336 ; 71 L. J Ch 285 ; 60 W. R. 468 , 
86 L. T. 178 — Kekewich, J. 

132 Possession during Minority — Trustees for 
the Purposes of the Conveyancing Act and Law 
of Property Aet, 1881 (44 & 46 Vict. o. 41), s 42 
— Settled Land Act, 1882 (46 & 46 Vict. o 38), 
s. GO — Testamentary Guardian — 12 Chas 2, e. 24, 

10 
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s. 9.] — A testator made a will which contained 
a specific devise of his Pitmmster estate to the 
infant plaintiff for life, and he appointed the 
defendants trustees for the purposes of the 
Settled Land Acts, but did not expressly appoint 
them trustees for the purposes of sect. 4:2 of the 
Conveyancing and Law of Pioperty Act, 1881. 
The will, hovi ever, contained a clause providing 
for the application of the accumulations of 
income in the event of the death of the infant 
tenant for life during his minority which showed 
that the draftsman of the will thought he had 
appointed the defendants trustees for the purposes 
of sect. 42. 

Held — that the defendants weie not appointed 
trustees for the purposes of sect 42, nor weie 
they by virtue of sect tiO of the Settled Land 
Act, 1S82, trustees for the purposes of sect. 42 , 
and that the testamentaiy guardian of the infant 
was entitled during his minority to receive the 
rents and piofits of the property in question by 
virtue of 12 Ghas. 2, c 44, s. 9 

In re Helyae, Helvae r. Beckett, [1902] 

[1 Oh. 391 ; 71 L. J Ch. 209 , 50 W E 285 . 

85 L. T. 627 ; 18 T. L. E. 207— Joyce, J. 

133 . Trust to Keep up lla-nsiori House and to 
Permit A. to Reside there — Settled Land Act, 
1882 (46 & 46‘Vict. o 38).] — A testatrix devised 
aU her real estate to trustees on trust to accumu- 
late the proceeds for twenty years for the benefit 
of her granddaughter ; and* in the meantime the 
trustees were ordered to keep up the several 
mansion houses with their grounds, &c., in a fit 
state for residence, and to pay the wages of 
indoor and outdoor servants necessary for that 
purpose, and to permit her daughter to reside at 
any of them at any time, and to pay her an 
allowance of £80 per week during such residence. 

Held — that, as the daughter had an absolute 
right of living there, she must be regarded as 
tenant for life of the mansion houses for the 
purposes of the Settled Land Acts, 

In re Carne's Settled Kstates ([1899] 1 Ch. 
324; 68 L, J. Ch. 120 ; 47 W. E. 362 ; 79 L. T. 
542 — North, J., No. 205, infra') followed. 

Decision of Swinfen Eady, J. ([1902] 2 Ch 
679 ; 72 L. J. Ch. 89 ; 61 W E. 89 ; 87 L. T. 
647 ; 18 T. L. E 752) affirmed. 

In re Baroness Llanover’s Will, Herbert 

[r. Ereshfield, [1903] 2 Ch. 16 ; 72 L. J. 

Ch. 406 , 51 W E. 418; 88 L. T. 648 ; 19 
T. L. E. 338- 0. A. 

134 . Mansion House Riirnt Down — Policy 
Monies — Fires Prevention fMetvopolu) Act, 
1874 (14 Q-eo. 3, e, 78), s. 83 ] — Where a mansion 
house and other property were settled by wiE 
upon a tenant for life with remainder over, and 
the premiums payable on a policy of insurance 
against fire on the mansion house were paid out 
of the income of the estate, and the mansion 
house was destroyed by fire . — 

Held — that the policy monies must be apphed 


in rebuilding the mansion house, and did not 

belong to the tenant for life 

In re Quioke’s Trusts, Poltimore r. 

[Quicke, (1907) 24 T. L E. 23 — Eady, J. 

136 Heir-at-Law — Trustees in Possession — 
Rents being Accumulated to Pay off Incum- 
brances — Settled Land Act., 1882 (46 & 46 Vict. 
c. 38), ss 2 (2), 68 (1) ] — The plaintiff was 
heiress-at-law of L , who had devised her realty 
to the use of trustees, giving them powers of 
management, and directing them to pay certain 
annuities out of rents and piofits. During the 
lives of the plaintiff and two other persons (but 
not for more than twenty years after the testa- 
trix’s death) the trustees were to apply the 
surplus rents in the discharge of incumbrances 
on the estates, or in the pm’chase of other estates 
to be held on like trusts. 

Subject to and after the determination or 
failure of the foregoing directions, the trustees 
were to stand possessed of the estate in tiust 
for F.’s claughteis successively according to 
senioiity m tail male, with a like remainder 
to E.’s daughters. No such daughters were yet 
born. 

After the determination or failure of the fore- 
going directions and trusts, the trustees were to 
settle the estates to successive uses for lives, and 
in tail male for ultimate remaindermen, but 
there was ultimate limitation of the fee Thei'e 
were ultimate remaindeimen for lives and in 
tail male ah eady bom. 

In In re Baroness Llanovcr ([1903] 2 Ch. 
330), Farwell, J., held that the direciion to 
apply the surplus rents in the purchase of other 
estates must be deemed to be struck out by the 
Accumulations Act, 1 892, and that the accumula- 
tion trust must be read as limited to the dis- 
charge of incumbrances ; and subsequently he 
declared that when the accumulations should be 
sufficient to discharge the incumbrances the 
accumulation trust would become void, and that 
fiom that time, and so long as the surplus rents 
should by law remain undisposed of, they would 
belong, and be payable by the trustees as 
received, to the plaintiff as heii ess-at-law. The 
accumulations were not yet sufficient to discharge 
the incumbrances if a mortgage created by the 
trustees to pay estate duty was to be included. 

Held — ( 1) that this mortgage was an incum- 
brance within the accumulation trust. 

(2) That, subject to the accumulation trust, 
the surplus rents would be payable to a daughter 
of F. or E. as tenant in tail male, but that until 
the birth of such a daughter, and subject to any 
such daughter’s interest, they were payable by 
the trustees to the plaintiff as heiress-at-law 
dunng the lives of F. and E., after whose deaths, 
subject to any daughter’s estate in tail male, 
the ultimate remaindermen would come into 
possession. 

(3) That, having regard to the nature and 
extent of her interest as heiress-at-law, the 
plaintiff had not at the present time the powers 
of a life tenant either under cl. vi. or cl. ix. of 
sect. 68, sub-sect, 1, of the Settled Land Act, 
1882. 

In re Junes ((1 884) 26 Ch D 73() , 63 L. J, 
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Gh 807 ; 60 L. T. 466 ; 32 W. R 735~G. A.) 
followed as to cl. vi and distinguished as to cl. ix. 

In re Clithen'oe Estate ((1886) 31 Ch D 135 . 
.65 L. .1. Gh. 107 ; 53 L. T. 733 , 34 W. R. 169— 
G, A); In re Bnchardson ([1900] 2 Gh. 778 , 69 
L. J. Gh. 804 — Stilling, J , No 138, infra') ; and 
In re Money Eyrie's Settlement ([1900] 2 Gh 
839 ; 69 L J. Ch. 780 , 83 L. T. 74 ; 49 W R. 
44 — Cozens-Hardy, J., No. 200, znfra) distin- 
guished 

In EE Baeoness Llanovee , Heebert V. 

[Ram, [1907] 1 Ch. 635 ; 76 L. J Ch. 427 ; 

97 L T. 287— Eady, J. 

136. “ Settlement " — Settlement of Personalty — 
Land Purchased hy Trustees under Power Con- 
tained in Settlement — Settled Land — Settled 
Land Aet, 1882 (45 & 46 Vict c. 38), ss 2 (1), 
33, 63.] — A settlement compris\ng personal 
property only gave power to the trustees to 
invest the tiust funds in the purchase of land to 
be held by them upon trust for sale, and until 
sale upon the trusts of the settlement. 

Held — that land so purchased was “ settled 
land,” the settlement being a settlement upon 
trust “for pel sons by way of succession” within 
the meaning of sect. 2 (1) of the Settled Land 
Act, 1882, that the person entitled for the time 
being to the income of the trust funds was 
“ tenant for life ” within sect. 63, and that the 
personal property still in the hands of the trustees 
w'as capital monies. 

In EE Child’s Settlement, [1907] 2 Ch. 348 , 

[76 L J. Ch. 565 ; 97 L T '80 ; 23 T. L. R. 

609 — Kekewich, J. 

(b) Persons having the Powers of Tenant for 
Life. 

137. Trust for Accumulation — “ Other Pur- 
poses" — Settled Land Aot., 1882 (45 & 46 Vict 
c. 38), s, 68, sub-s. 1 (vi.)] — A tenant in tail was 
in possession of certain real estates subject to a 
trust for the payment of certain annuities. He 
disentailed the property and conveyed it, subject 
to annuities, to the trustees of his marriage settle- 
ment to the use (subject to a rent-charge by way 
of pin-money) of the trustees for a term of 
tw'enty-one years, and subject thereto to the use 
of the husband for his life, with remainders 
over. The trusts of the term were for manage- 
ment and accumulation. 

Held — that the settlor had the powers of a 
tenant for life under the Settled Land Act, 1882, 
s 68, over the property compiised m the will 
and settlement subject to the term. 

In re Strangwai/s, Hicliley v. Stranyioays 
((1886), 34 Ch. D' 423 , 56 L J. Ch 195 ; 35 
W. R 83 ; 66 L, T. 714—0. A.) distinguished. 

In EE Maetyn, Goode i\ Maetyn, (190U) 

[69 L. J. Ch 733 ; 83 L. T. 146— Kekewich, J 

138. Possession — Term of Tears to Secure 
Incumbrances — Delivery of Title Deeds — Con- 
ditional Order — Settled Land Act, 1882 (46 & 46 
Vict, c. 38), s. 2, sub-s. 5, 7 , ■•>. 63 ; s. 58, sub-s. 1, 


els. (6), (9).] — Apart from the Settled Land Act, 
the Court has a discretion to direct the trustees 
of settled estates to give up possession to the 
tenant for life, and semble that the power may 
be exeicised in favour of a tenant for life, who 
is not a cestui que trust, but whose estate is 
subject to a term for seeming incumbrances 

See Ttdd V. Lister, (1820) 5 Madd 429 ; 21 
R R 323, and Blalie v Duubury, (1790) 1 Ves. 
Jr. 194 ; 1 R. R 111 

Since the passing of the Settled Laud Act, 
1882, the Court has exeremed tiie discretion 
which it had before much more freely. 

See In reBayot. [1894] 1 Ch. 177 , 63 L J. Ch. 
515 ; 42 W. R. 170 , 70 L. T. 229 , 8 R. 41— 
CIlltt3^ J. 

By the trusts of a settlement the applicant to 
be let into possession of the settled estates was 
entitled to an annuity of 4^600 a. year. He had 
the powers of a tenant for life under the Settled 
Land Acts, and could therefoie let. Tlie trustees 
had no power to grant leases. 

Held — that the most beueiicial way in which 
the firoperty could be dealt with was to let the 
applicant into possession upon his giving the 
usual undertakings as to the peiformaiice of 
the trusts of the term, and he ought to have the 
title-deeds in his possession. 

In re, Clitheroe Estate ((1885) 28 Ch D. 378 ; 
54 L. J. Ch. 401 ; 52 L. T. 294)— V.-C. Bacon) 
followed. 

In EE Eichaedson, Richaedson r. Richabd- 

[SON, [1900] 2 Ch 778 ; 69 L. J Ch. 804— 

Stirling, J, 

139 Settled Land Aet, 1882 (45 & 46 Vict. 
c 38), s. 58, sub-s. (vi ).] — A testator by bis wiU 
gave his wife the use ot his residence as long as 
she should desire it, his estate to pay all rates, 
taxes, and outgoings in i espect thereof. 

Held — that she had the powers ot a tenant 
for life m respect thereof under the Settled Land 
Acts. 

In EE Tebnchaed, Waed r. Teenchaed, 
[(1900) 16 T. L. R. 525 — Byine, J. 

140. Condition of Besidenre — Inialidity of 
Condition — Settled Land Aot, 1882 (46 & 46 Vict. 
c. 38), ss 51, 68.] — A testatrix devised real 
estate to her niece on condition that she resided 
there during an aunt’s life and kept a home 
there for the latter whenever she should require 
It , in default, there was a gift over on the same 
condition to another niece. The aunt was a 
lunatic and under restraint. 

Held — that the niece was a “ pei son having 
the powers of a tenant for life ” under sect. 58 of 
the Settled Land Act, 1882 ; that the provision 
as to residence was a condition (not a tiust for 
the aunt’s benefit) and as such was void under 
sect. 51 ; and that therefore the niece could sell 
the property as tenant for life. 

In be Richaedson, Richaedson v. Richaed- 

[SON (2), [1904] 2 Ch. 777 , 73 L. J. Ch. 783 ; 

63 W. R. 11 , 91 L T. 775— Joyce. J. 

16 — 2 
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141 . Devm to W'ldom during Widowhood for 
Benefit of Herielf and Children — Settled Land 
Act, 1882 (46 & 46 Vict. c. 38), ss. 2, 58.]— A. 
gave real estate to tiustees upon trust for his 
wife during widowhood, for the benefit and 
maintenance of herself and her chiltbea, and for 
their proper bringing up. 

Held — that although the widow’s interest 
was charged with the maintenance of the 
childi’en, she had the powers of a tenant for 
life under sect 58 (1) (vi.) of the Hcttled Laud 
Act, 1882 

In EE Pollock, Pollock v Pollock, [1906] 

[1 Ch 146 , 75 L. J. Ch. 120 ; 54 AV. li 267 , 
94 L. T. 92 — Eady, J 

143 . Tni^t to allow Besidiie to Ttemain an 
JnieHted — Bincretion to Sell — Power in the 
jS'atu.ve of a Timt — Settled Land Acts, Wii2 (45 & 
46 Vict. r 38). se 58 (1) (ix.) 63 and 1884 (47 & 
48 Vict c. 18), .s. 7. 

Semhje. a case covered by sect 63 of the 
Bettled Land Act, 1882, cannot be regaided as 
falling within sect 58 (1) (ix ) of that Act 

A testator leit lealty and peisonalty to trustees 
upon trust, either to allow it to remain as invested 
at his death, or, as and when Ins trustees should, 
in then absolute disci etion, see fit to do so, fioin 
time to time to sell and convert 

The income of the original, or any substituted, 
investment was to be paid to his wife during 
widowhood, and on lier re-mairiage half was to 
continue to be so paid , subject tohei life interest 
the property was to be held in trust for his son, 
and, if he should die under twenty-five, then in 
trust for the widow absolutely 

Held — that the u ill eieated not aracre power, 
but a trust for sale with a power to ])Ostpone, 
and that the widow was a tenant for life within 
the meaning of sect. 63 of the Bettled Land Act, 
1882. 

In EE Okies, Oeip.s r Todd, (1907) 95 L. T 865 

[ — Kekewich, J. 

143 Non-hencfioiul Owners— Trustees — Estate 
pas autre vie — Settled Land Aet, 1882 (45 & 46 
Vict (' 88), s. 58 (I) (v.) ] — The nine clauses of 
sect. 58 (1) of the Settled Land Act, 4882, refer 
only to persons beneficially entitled. Therefoie 
trustees having an estate jiur autre tie cannot 
exercise the powers of a life tenant under sect 
68 (1) (V.). 

Vine V. Baleigh ([1896] 1 Ch.37. 65 L. J Ch 
103 ; 73 L T. 655 ; 44 W K. 169 ; Chitty, J ) 
not followed. 

In EE Jemmett and Guest s Conteact, 

[1907] 1 Ch. 629 ; 76 L J. Ch. 367— Eady, J 

(c) Powers. 

(i.) General. 

144 . Subsequent Settlement of other Land 
subject to Mortgage upon Identical Trusts — 

' — Discharge of Mortgage by Mortgage of both 
Properties — Settled Land Ait, 1882,5. 2 , subs 
^^—Settled Land Act, 1890, s. 11.] — The tenant I 


j for life of estate A., which was unincum- 
I bered, settled estate B., subject to a mort- 
gage, upon trusts, which in the events which 
happened weie identical with those upon which 
estate A. v'as settled The mortgagee of estate 
B. having given notice requiring payment off of 
the mortgage, the tenant for life took out a 
summons asking for a declaration that he had 
power to laise the sum required by a mortgage 
of both estates. 

Held— that the tenant for life had power to 
raise the sum required by a mortgage of both 
estates. 

In ke TjOed Monson’s Settled Estates, 

[1898] 1 Ch. 427 ; 67 L J Ch 176 , 78 L. T 

225 , 14 T. L. 11. 217 ; 46 W. E. 330— Eoinei, J. 

145 . Tenant for Life — Paving Expenses — 
'■'■Charge on the Premises" — Incumbrance — 
Baising Money to discharge Incumbrance — 
Public Health Act, 1875 (38 &. 39 Vict c 55), 
ss 4, 15U, 2f)l— Settled Land Act, 1890 (53 & 51 
A^ict. G 69), s 11.] — A tenant for life of an 
estate, in order to avoid iurther proceedings by 
an urban district council paid a propoitiou of 
the expenses of paving a street bounding the 
estate 

Held — that the expenses being until lecovery 
a “charge on the premises in lespect of which 
they were incuircd,” within sect. 257 of the 
Public Health Act, 1875, the tenant for life was 
entitled to he recouped and to keep the charge 
alive 111 his own favour ; and that it was an 
incumbiance within sect 11 of the Settled Land 
Act, 1890, and the tenant for life could laise the 
money necessaiy foi chschaiging that incum- 
brance and costs 

In eb Smith’s Settled Estates, [1901] 1 Ch. 

[689 ; 70 L J Ch 273 — Buckley, J. 

146 . Power to Mortgage — Consolidating Mort- 
gages — Cods — "■Where Money is Required " — 
Settled Land Aet, 1890 (53 & 54 Vict. e. 69), s. 
11.] — Sect. 11 of the Settled Land Act, 1890, 
must be read as if it meant “where money is 
reasonably required having regard to the circum- 
stances of the settled land.” 

Where land was settled subject to several 
moitgages, all bearing intciest at 4 per cent., 
and the tenant for life had a right under the 
settlement to resort to capital in the event of the 
income payable to her falling below a certain 
figure, and one of the moitgages w'as called in, 
and it was found that that mortgage could not 
be readily transfen ed, but that a consolidating 
mortgage for the whole amount due under all 
the mortgages could be got at per cent 
interest : — 

Held — that the tenant for life w'as empoweied 
by the 11th section of the Settled Land Act, 
1890, and was justiiied in raising the amount by 
which the costs of the consolidating mortgages 
exceeded the costs of the transfer of the moitgage 
called in by a mortgage of the settled land for 
that amount. 

In eb Cliffokd, Scott v. Clifford, (1901), 

[50 AV. E. 58 , 85 L. T. 410 ; [1902] 1 Ch 87 ; 

71 L. J. Ch. 10 — Buckley, J, 
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147. Ejnckange of Ida^emenU — Xo E.vchaniiP,oi' 
Partition of Zand— Settled Land Act, 1890 (53 4* 
54 Vict. c. 69), 5. 5 ] — On the true punctuation 
of sect. 5 of the Settled Land Act, 1890, an ease- 
ment over the settled land may be granted m 
exchange for the grant of an easement over other 
land, although there is no exchange or partition 
of land. 

In EE Beagken’s Settlement, [19031 1 Ch. 

[265 ; 72 L. J. Ch. 101 ; 51 W. E. 411 , 87 
L. T. 743— Eady, J. 

148. Annuitants Entitled to Rents and ProJiU-l 
— Remainderman — Tenants for Lfe for Purposes 
of Settled Land Acts — Settled Land Art, 1882 
(45 & 46 Vict. c 38), ss. 2 (5) (6), 58 (1) (ix.) ] 
— A testator gave his residuary real and pereonal 
estate to trustees upon trust to pay ceitam life 
annuities out of the rents and profits, and m each 
year to divide any surplus income between the 
annuitants then living in shares pioporiionate to 
their annuities (considering, for this purpose, the 
person entitled subject to the life annuities to 
the trust funds, as an annuitant to the extent of 
any lapsed annuities) ; then followed an ultimate 
gift, after the death of all the annuitants, m 
favour of the person entitled to a certain 
estate. 

Held — that the whole body of annuitants 
for the time being could together exercise the 
powers of a tenant for life under sect 58 of the 
Settled Land Act, 1882. 

In be Bbnnet, Bennet r. Bbnnet, [1903] 

[2 Ch 136 ; 72 L. J. Oh. 524 , 88 L. T. 683— 

Kekewich, J. 

149. Power of Tenant for Life to Release 
Easement Eiijci/ed with Settled Land — Settled 
Land Acts, 1882 (45 & 46 Vicfc. o 38), s. 2. 
sulhs. 10, s. 3, suh~s. 1, ss. 17, 21, and 1890 
(S3 & 54 Vict. G. 69), s. o.] — A tenant for life has 
no power, under the Settled Land Acts, 1882 to 
1890, to release a light of way enjoyed in connec- 
tion with settled land over another tenement, 
either by way of sale or in exchange tor a release 
of a similar right of way enjoyed over his settled 
land. Nor can the tenant for life puichase the 
release of the latter easement out of capital 
money. 

In ee Beothbeton, Beotheeton c. Beothee- 
[ton, (1907) 52 Sol. Jo. 44— Joyce, J. 

(ii.) leasing. 

160. Powers of Leasing hy Settlement or hy 
Statute Minerals with tarying Rents— Selling 
Price — Validity — Settled Land Act, 1882 (45 & 
46 Yict c. 38), ss 2, 9, 11, bG—Settlod Land Act 
1890 (53 & 54 Vict c. 69), s. 8 ] — Henrj^, late 
Earl of Lonsdale, who died in 1876, by his will 
devised large estates to uses under w'hich there 
were several successive tenants for life, with 
remainder to the issue in tail male of each 
according to seniority. St. George, the last Earl 
of Lonsdale, one of such tenants tor life in 1881, 
purchased the reversionary interest of his brother, 
the present earl — ^the plaintiff — and conveyed it ' 


to trustees on trust foi management and for the 
maintenance of the earldom. St. Geoige died in 
1SS2 without issue. Since then the estates had 
been managed by the trustees of the settlement 
of 1881. llie will of Heiiiy contained a power 
of granting mining leases at '* the best rents, 
tolls, duties, royalties or reservations, by the 
acre, ton. or otherwise that can be leasonably 
gotten without taking anything m the nature of 
a fine oi premium.” Many leases of the settled 
minerals, reserving lentsvaiyingwith the selling 
price of the minerals gotten, had been gi'anted 
since l.-iSS, and all had been granted by the 
I present earl with the consent of the trustees, 
and were expressed to be made in exerci.se of 
“ every power " or authority enabling him in 
that behalf. 

Held-L(I) that the power of leasing m the 
will had not been extinguished by the alienation 
of the life estate, as it is settled that a power 
appendant may be exercised by the donee 
thereof, although the estate to which it was 
appendant be gone, provided theie is no 
derogation fioiu the rights of the alienee of the 
estate ; and (2) that the power in the w ill 
authorised the grant by the earl, with the consent 
of the trustees, of the leases reserving a rent 
varying with the selling price of the minerals, m 
accordance with the custom of the country ; 
and (3) that thepowei in the will, and that only, 
had been executed, and (4) that no part of the 
rents need be set aside. 

Held, also, that the word,« “ m case of conflict 
between the provisions of a settlement and the 
provisions of this Act,” occurring m sect. 56 of 
the Settled Land Act, 1882, mean provisions 
connected with the execution of the power, e g , 
consent of a third person — not with the results 
of such execution 

A person, who has effectively appointed under 
a power created by one instrument, cannot again 
appoint the same property under a power created 
by another mstiument. 

Eael of Lonsdale Lowther, [1900] 2 Ch 

[687 ; 69 L. J. Ch. 686 ; 83 L. T, 312 ; 16 
T. L. R. 509 — Farwell, J. 

151. Mineral Lease — Consideration for 
Accepting Surrender of Lease — Capital or Lneonie 
— Casual Profit.'] — According to the common 
law rule, money paid to a Legal life tenant as the 
consideration for accepting the surrender of a 
lease belongs to that life tenant. 

A lease of seams of coal was made by a legal 
life tenant m possession in 1899 for twenty-two 
years from July. 1 898, under a pov\ er in a will, and 
was granted on the surrender of a previous lease, 
which was not determinable by the lessees in 
pursuance of a piovision in the lease until 1900 
The lessees paid the tenant for life £1,425 for 
the remaining nineteen years o± the term. 

Held — ^that the case was outside the settled 
Land Acts ; that the life tenant had no option 
in the matter, and, therefore, no question of 
mala fides could arise ; that there was no ground 
for raising any equity against the tenant for 
life, compelling her to hold the money as 
capital J and that the ordinary common law 
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rule applied, and she was entitled to retain the 
^1,425 as a casual profit. 

In be Hunloke’s Settled Estates, Eitzroy 

[i. Htjnloke. [1902] 1 Ch 941 ; 71 L J. Ch. 

530 ; 86 L. T. 829— Eady, J. 

153. Min nuj Lease — T ary Ing Mini mum Bent — 
Wayleare uften Coal loorked — Settled Land Act, 
1882 (45 & 4G Viet. c\ 38), ss. 6, 7, suli-,s 2 , .v. 9, 
suh-,<t. 1 (i.), (ii ) ; .S-. 17, .smKs' 1 , s 53.] — ^Whether 
any paiticiilar lease satisfies the requirements of 
the Settled Land Act, 1882, must depend on the 
evidence. 

An estate compiised about 340 acres of land 
lying in scattered plots, the coal under which 
could not be worked except in conjunction with 
the coal iindci the adjoining and intermixed 
lands The applicint was the tenant for life in 
possession under Ins father’s will, and his son, 
the tenant for hie iii remainder, was an ml ant. 
In 1900 the a}iplicant enteicd into an agreement 
with a hunted company wdicreby he agreed, as 
tenant for life, to lease a scam of coal under the 
settled estate foi sixty years tiom January 1st, 
1898. It was pioved that the toinis of this 
agi'ccment w'eie siicli as w’erc usually, or indeed 
universally, adopted in this particular mining 
distiict, and that the rent was the beat lent 
within the meaning of sect 7, sub-sect 2, of the 
Settled Land Act, 1882, and that the agreement 
was made honestly m the interest of all parties 
By a provision in the will two-thirds of the rent 
were to be set aside as capital moneys. 

Held — that the lease might reserve a nimi- 
miim yeailyrent, which was not to begin until 
the second year of the term and need not be con- 
stant when once it began, but might increase 
yeai by year until the fittli year of the term , 
ihat the minimum rent was reserved in older 
that the lessee might have a strong pecuniaiy 
inducement to get the coal with reasonable sjieed 
and regularity, and it was really a part payment 
in advance ol the puichase-rnoney, and the 
remamdeimeli were not damnified, inasmuch as 
their propoitioii of all money so paid in advance 
was secui cd , that there might be inserted in such 
lease a proviso tor the cesser of the minimum 
lent wdien all the coal demised by the lease, 
except such paits theicot if any, as in accoid- 
ance with the provisions of the lease w'eie not to 
be worked oi paid tor, should have been jiaid for 
at the acreage rate reserved by the lease , that 
such lease might contain a wajdcave tor foreign 
coal to continue after such cesser at a nominal 
rent, as ic was piactically impossible to deal with 
the way leave in any othei way, and that thme 
w^as nothing in the statutes to vitiate the 
provisions in question 

Decision of Byrne, J. ((1901) 50 \V. K 199 , 
86 L T 76 , 18 T. L. It 83) leveised. 

In be Aldam’s Settled Estate, [1902] 2 

[Ch. 46 ; 71 L. J Ch. 552 ; ,50 W. R. 500 , 86 
L T. 510 ; 18 T L. E 579- C. A. 

163. Lease, of Bujlit to let down Surface — 2lm- 
itig Lease — Settled Land Ac-f, 1882 (45 & 46 Yict 
c. 38), 56'. 2, 6, 7.] — S. was tenant f6r life of 


ceitain pioperty settled by himself ; he had 
leserved to himself by the deed of settlement all 
mines under the property with power to work 
the same ; any person exercising such reserved 
rights being bound to make reasonable com- 
pensation to the trustees of the settlement, for 
all damage done to the inheritance, and to the 
persons tor the time being entitled to the surface 
for all damage to things thereon. 

Held — ( 1) that S could not under the reserva- 
tion authorise a lessee of the mines to let down 
the surface ; but 

(2) That under sect, li of the Settled Land Act, 
1882, he could as tenant for life grant to his 
lessee of the mines a lease of the right to let 
down the surface 

Sitwell r Londesbobough (Eabl oe), [190.5] 

[1 Ch. 460 . 71 L J. Ch 2.-)4 , .53 W R 445— 

Wai'iington, J. 

154. Builihiuj Ijcase — Bcscviation of Minerals 
—Settled Land Art. 1882 (45 & 46 Viet c. 38), 
s's' 6—13, 17,20] — The Settled Imnd Act, 1882, 
does not enable a tenant for lite to giant a 
building lease of the seivice leseiving the mines 
and minerals. 

In be Newell and Nevill’s Contbact, 

[1900] 1 Cb. 90 , 69 L. J. Ch 94 , 48 W. R. 

181 , 81 L. T. 581 — Kekewieli, J. 

Disapproved, In re Gladstone, infra. 

165. Biiildiiui Lease — Be>^e nation o! Minerals 
—Sel/led Land Act, 1882 (45 46 Viet. c. 38), 

6.V. 6, 13, 17] — A tenant for life has power, 
under sect 6 of the Settled Land Act, 1882, to 
grant a lea.se of settled land containing a 
reservation of the mines and miiieials. 

Inre NeioeU and Xei ill's Contract ([1900] 1 
Ch. 90 , 69 L J. Gil. 94 ; 48 W. R. 181 ; 81 
L T. 581 — Kekewich, J , stiprii) disapproved. 

In be G-ladstone Gladstone v. Gladstone, 

[1900] 2 Ch 101 . 69 L. J Ch 45.5 , 48 W. E. 

631 ; 82 L T 515 , 16 T L E. 301—0. A. 

166 Power of Tjeasiny for Building Purposes 
Iteseri'inq Minerals ] — Under a settlement a 
tenant for life had very large poweis cf leasing 
both for building and mining purposes, and they 
foJlowed the piecedcnt.s contained in the leading 
piecedcrit books. The question arose whether 
the tenant foi life hail under the jiowers con- 
tained m the settlement power to grant leases of 
settled estates for building purposes reserving 
the mineials nndei the land. 

Held — that it w'as quite clear there was a 
powei to grant building leases reserving minerals 
under the land, under such a power as was 
contained in the lease. 

Cockerell v Cholnieleij, ((1830) 10 B. & C. 
564 . 1 C. & F 60) discussed and distinguished. 

In be Duke of Rutland’s Settled Estates, 

[Duke OF Rutland v. Mabquis ofBbistol, 

[1900] 2 Ch 206 ; 69 L J. Ch. 603— Byrue, J. 

157. Bstate Agents' Commission for Letting on 
Buildmg Leases— Payment out of Capital — 



493 


SETTLEMENTS. 494 


Tenant for Life — Continued,. 

Settled Land Act, 1882 (45 & 46 Vict. c. 38), 
s 21 (x ) ] — A tenant for life of a settled estate 
in the course of development applied for an 
order that the trustees of the settlement might 
be authorised to pay certain charges by way of 
commission of the agents of the estate for 
letting various portions of the estate on building 
leases, and that these charges might be paid out 
of capital moneys in the hands of the trustees. 

Held — that these charges were payable out 
of capital money arising under the Settled Land 
Act, 1882. 

In EE Maeyon Wilson’s Settled Estates, 

[1901] 1 Ch. 934 , 70 L. J Oh. 500 ; 84 L. T. 

70S — Joyce, J. 

168. Regard to Interest of all Parties — Bona 
fide Exercise of Power — Ohjeotion of Remainder- 
men — Settled Land Act, 1882 (45 &46 Vict c 38), 
s. 53 J — A tenant for life in exercising any of 
the powers conferred by the Settled Land Acts 
must have regard to the interests of all parties 
entitled under the settlement. 

A testator gave to his wife (the defendant) the 
use and enjoyment rent free of his residence for 
so long during her widowhood of him as she 
should personally reside in and occupy the same. 
The defendant, being about to marry again 
intended, prior to her marriage, to exercise her 
power of leasing under the Settled Land Acts by 
granting a lease of the residence to her in- 
tended husband for twenty-one years. Those 
in remainder objected. 

Held — that as the real object of the widow in 
gi’anting the lease was that she might continue 
in occupation of the residence, it was not a 
hand fide exercise of her powers as tenant for 
life, and those in remainder were entitled to an 
injunction to restiain the widow fiom granting 
such a lease without first giving the plaintiffs an 
option of accepting a lease on the same terms or 
obtaining the sanction of the Court. 

Middlbmas V. Stevens, [1901] 1 Ch. 574 ; 70 

[L. J Ch. 320 , 49 W. E. 430 , 84 L. T. 47 ; 17 
T. L. R. 214 — Joyce, J. 

169. Lease to Self and Others Lnmlid — Power 
to Grant Lease to Trustee for Self — Settled Land 
Acts, 1877 (40 & 41 Vict c. 18), s 46, and 1882 
(45 it 46 Vict. c. 38), s. 7 ] — A tenant for life 
cannot under his statutory powers grant a valid 
lease to himself and others, as co-lessees ; for, 
whether the lessees’ covenants therein contained 
are in form joint only or joint and several, there 
would not be binding covenants upon which an 
action might be brought against each of the 
lessees at any time after the grant of the lease, 
and the existence of such covenants is by the 
statute necessary to the validity of the lease. 

A man cannot at one time be both plaintiff 
and defendant per Best, C. J., in Neale v. Tiirton 
((1827) 4 Bing. 149 , 29 E. R 531). 

It is doubtful whether the Courts would now 
uphold a lease granted by a tenant for life to a 
trustee for himself, notwithstanding Beian v. 


Hahgood ((I860) 1 J. & H. 222 — Lord 
Hatherley). 

Boyce v. Edbuooke, [1903] l Ch. 836; 72 

[L. J. Ch 647 ; 51 W. R. 424 , 88 L T. 344— 

Harwell, J, 

160 ^’■Pirh" — “Lands Of am/') vsnalli/ occu- 
pied therewith" — Parli not occupied with Mansion 
Llouse — Lnralid Lease Inj Tenant for Life — 
Claim for Damages hi/ Lessee — Settled Land Act, 
1890 (53 & 64 Vict c. 89), .5. 10, sul-s. 2 ]— By 
sect. 10, sub-sect. 2, of the Settled Land Act, 
1890, “notwithstanding anything contained in 
the Act of 1882, the principal mansion house (if 
any) on any settled land, and the pleasure 
giounds and park and lands (if any) usually 
occujned therewith, shall not be sold, exchanged 
or leased by the tenant for life without the con- 
sent of the trustees of the settlement or an order 
of the Court.” 

Held — that the words “usually occupied 
therewith ” applied only to the “ lands (if any),” 
and that theiefore a tenant for life could not 
sell, exchange or lease the park, though it was 
not usually occupied with the mansion house, 
without the consent of the trustees or an order 
of the Couit. 

Sutherland v Sutherland ([1893] 3 Ch. 169; 
62 L. J. Ch. 946 ; 42 W. R. 13 , 69 L. T. 186— 
Eomer, J ) followed. 

The word “ park ” in the section is not used 
in its legal sense, but in its popular meaning of 
woodland surrounding or adjoining a mansion 
house, devoted to recreation or enjoyment, but 
chiefly to the support of deer, though sometimes 
to cattle or sheep A tenant for life without the 
consent of the trustees agreed to let the “ park” 
for a term of years The lessee entered under 
the agieement, which contained no provision as 
to title. The lessor died without executing a 
lease and the remainderman ejected the lessee. 

Held — that the lessee had no claim for 
damages against the lessor’s estate. 

Day V. Singleton ([1899] 2 Ch. 320 ; 68 L. J.' 
Ch. 593 ; 48 W E. 18 ; 81 L. T. 306— C. A., 
see Sale oe Goods, 83) distinguished. 

Pease v. Couetnby, [1904] 2 Ch. 603 ; 73 

[L. J. Ch. 760 ; 63 W. R. 75 ; 91 L T. 341 ; 20 
T. L. R. 663— Eady, J. 

161. Lease of Principal Mansion House — Lease 
to Wife — BonS, fide Exercise of Power hij Tenant 
for Life — Two Estates and Tioo Mansion Houses — 
Consent of Trustees — Settled Land Act, 1890 
(54 & 55 Vict. c 69), s. 10.] — A tenant for life 
may grant a lease of the settletl land to his wife 
if it is not done at the expense or to the serious 
injury of the remaindermen. 

Two estates m different counties, each with a 
mansion house upon it, were settled by the same 
will upon a tenant for life with remainders over. 
The tenant for life lived with his wife in one of 
the houses, and he granted a lease of the house 
to his wife under the Settled Land Acta. The 
trustees of the settlement approved of the lease 
and took an active part in its preparation, and 
it was admitted that the terms thereof were 
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proper, but they did not give a formal consent 
to the lease, as they assumed that the house was 
not the principal mansion house on the settled 
land within sect 10 of the Settled Laud Act, 
1890 

Held, upon the evidence — that the house was 
not the piincipal mansion house on the settled 
land, the house upon the other estate being the 
principal mansion house, and that, therefore, 
the lease was valid without the consent of the 
trustees. 

Meaning of ‘’principal mansion house” dis- 
cussed. 

Held. id'O, iluir if die (■o:]=cul of ihe riusleo'- 
had tjccii neee==iii y iliey had by iheii conduct, 
sntlioicnt’ij giien ; iieir coii'cnl. 


giving the plaintiff leave to enter into the con- 
tract for sale as being a sale of part of the 
settled land. 

In re Pearson’s Will, (I90l) 83 L. T 62(1 — 
[Oozens-Hardy, J. 

166 Side of Option — Settled Land Acis^ 1882 
and 1884-.] — The defendant company in 1887 
entered into a contract with a tenant for life 
(Sir 0. J. P.), acting under the powers conferred 
by the Settled Land Acts, 1882 and 1884, to 
purchase BeU’s Field with a view to erecting 
thereon certain buildings and woiks in connec- 
tion with their undertaking, and in the contract 
I agreed lo enter iiiio le-tiLCtive eovi naiits Jij' 

' iiii indcntuic dtiicd Deceiiibei lldi, 1888 the 
, phnnliJl'i piLdeco^-iOi in i tie (mi (. .J. P.) .-old 
I iind Coni eyed ]JJ1 I’leldte iln, company sub]ccL 


Gilrev e. IlnsH, '19<itr J t’li 11, Tl L J Ch 
!;32 . dl W R. ri ; !).f L T. (ild 22 1’ f.. 11 
23 — Kckcwtcli -J 

(ill.) Sah , I 

162 Xo 'JiiiArLS lor Vui'po.-^cii OT 'Settled Land ' 
Aot — Pai/iiiO'/t oj ^fonen i,/lo t onrt — /tied ' 
Land Ai't . Isfi2 (l.i A: 4C) Vici r. .3!t), s 22 — 

V\ he ca tenant lor J fe is selling settled land 
undei the power" ol l.ne &ei.iled Land Act", and ' 
ihfcie iU(' no iruslee" lor ihe luiipows of the 
Aci.s he cannot require the purcha"ei to pa\ 
the puichtisc money uuo Court, iis sect 22 of , 
the Sell led Land Acb. 1882. pie'Ujipo^cs ihiM ' 
bhcrc tiie tru"tces for the piir[)0"e" of ihc Aci" in 
c.vibtence , 

In RE J’isTTER AA,D GltAVEBROOli ri CoNTRACi, 
[1898': 1 Ch illiO; 07 L. J. Ch 013. 79 L. T 
208 , 17 W 11 .')8 — llonicr J I 


10 a TC"ir.cti\ c covi.nanr On I)i ci niber 12tli, 
18s.", 811 C. .T I’. coiiLciicd .in 0|A'un on the 
! coinpanv ai ii'i\ turnic iitnc by ii.ivmg Llti to 
obtain a rclc.i"(‘ of the rcsuici i\ e cm enant. Sn 
C. .J. 1’. died on July lllh ISti.i. and was 
"ueceeded by rhe jiiaintur. 

Hcld — L hiil the ameeinciit to release the 
losnieiivc CO' enant on paynii'iit of £10 at any 
linuie time was (putc boumd the power oL the 
tenant ioi life under the '"ciilcd Laud Acts ; and 
(hat It wii" iiui hind’iig on ilic plaintitf. 

Pvi.\n:il I. (illA-Np JUNCIKlN WATEUWOltNri 
I" Co (1902) 80 L. T. .3.)2— Lady, J. 

166 I'llle — ] /u indh ran coH— Settled, Land Au, 
1882 (-1“) Ac it) \ icl. e. 38), .s. 20] — B. dev tsed 
111" iciil estate to his snx: daugh'eis for hie. After 
his death, by deed of family ariaiigenient the 
)nopeutj' was conveyo'l m liiislees to hold upon 
ihe ti lists of the will, chtiiged as to the bfc 


163 . JPeun ol Tenant for Life of l.ndmded 
Maietji 10 S‘dl — Sen/ed Lund Act, 1882 (4') A: Li 
Vict. 0 . .‘>8), 2, u/Zt-sv 0 ]0 (1 ). .E 19 ]~rhe 

f^ettled Land Act 1882, emi.ilcs the tciaiii for 
life of an undivjdevL ino.et^ of land to sell that 
ino'cty without the concuiicucc of the owner of 
the oilici umi'vidtd iin .cty 

In re Cothnije', Settled JAtrne-t ((1887) 3t) 
C'h D. .llii- ol L J Ch 219; 3() W R 201 .W 
L. T. 221 — North, J ) o\cri uleil. 

CoorcR I. Bllsev, ri8‘)9' 1 Ch 039 08 

[L. ,J. Oil. 2,-)8 . 17 W. R. 44:3 : &0 T.. T. 09— 

C. A. 

164 Sale of Ilia hf Id ('oii\ir act and Maintain 
iHntulo — Sale OJ Snh.tril — Lascinent — Settled 
Land Act. 18^2 (4.> Ac 10 V ( 1. e 38) ,ss’ 3, ()3- 
SeOled. Land Act 1884 (17 Ac l8Vic:t c 19),*' 7 ' 
— A reliant for ].fe look out a sumifoi's untler 
sect. 7 of the bottled Ltind Act 1881. I'ui an orda 
tlmi she ii-mh; h.'\clea\(‘ to enter jnu; a ''ontract 
with a company lor the sale to them of the in^rht 
to cunstruci and for cvci thereaUcr to maititam 
and ii'C utnncls 111 the 'LLb"od of the pioperty m 
(lucsiiou "Otiled by W'ay ol tiust I'ca sale. 

HLr,D--thal, the sale of llio sabsoil of the 
settled hind was not the sale ot an easement 
under seel .3 of the Settled Land Act, 1882. but 
that an order w’ould be made under that scetiori | 


I e'lates i.f two of thcdaughiei- with rt'pavineTic 
, of niuncys lent to the.r Imsbands by (he re.staior 
I at a tlaic bubsequciit to that ol his w ill. 

Held — that such sunib were imt money 

actaally raiseil w thm sect 20 of the Scitaled 
Land Act, 1882 : and that the poi"uii& w'ho 
together consiitutcd the tenant foi hie oi the 
settled estates, could convey the pioperty to a 
purchaser ihbchargcd from such sum". 

CoNNOLLif t'. Keatinii. [190.3] 1 Jr. E. 31.3— 

[M E 

167. Annuinment to Tleniainderiou/i of Un- 
diiidcd Share — Afeeoee — Poa-er to Sell Whole 
JlAfate — Settled Land Ae.f, l8S2 (-hi A -it! Viet. 
a. 38), s 50 ] — A tenant for 1 tie of real estate can 
make a good iitLo to the whole of the settled 
estate", althoturh he has a"=igii(d to the rLinam- 
dei Ilian his hie inteiest ui an uiKinided portion 
thei eof . 

A life tenant a"Signed to ilic remainderman 
her mtetcsL in two undivided thud shares ot the 
settled estaus, and it wtis coiitcuded in leliance 
on a ])a'Sago in Chitry LJ.’b .indgment in 
Mundij and Tioper\ Conteael (flShi)! 1 Ch. 27.1, 
29(1 , (38 Ii. ,T. Ch. 1.3.1 . 47 W K. 22'ii ; 79 L. T. 
•183 (G.A )) Ihat. so i'ai as such shares weie con- 
eeiucd. the "eillcment had come to an end by 
meager and that the life i enant could not make 
a good title to the whole C" lutes 
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Held — that the whole estates weie still 
“ settled land,” and that she could make a good 
title to them. The observations in Mmidy and 
Ro;per's Cmitraot referred only to a case of an 
assignment to the remainderman of the whole of 
the life tenant’s interest 

In EE Baelow’s ConteaCT, [1903] 1 Ch. .382; 

[72 L J. Ch. 214 ; .51 W K. 399 ; 88 L. T. 

84 — Eady, J 

168 . Sale at an Jlnclervalue, — Purchaser Deal- 
ing 1 % Good Faith — Vnliditg of Sale — Settled 
Land Act, 1882 (45 & 46 Vict. e. 38), s,?. 4, 45, 53, 
54.] — The mere fact that a sale under the Settled 
Land Acts by a tenant for life is at an under- 
value IS not suflScient to mvalidate the purchase 
as against a purchaser who has dealt with the 
tenant for life in good faith. And the purchaser 
need not make any inquiry as to whether the 
trustees have had a valuation made. 

W. bought in good faith a public house from 
a tenant for hfe for £2,000, and at once resold 
It for £8,000. 

Held — ^no ground for setting aside the trans- 
action. 

Hueeell V. Littlejohn, [1904] 1 Ch. 689 ; 

[73 L. J. Ch 287 , 90 L T 260 ; 20 T. L. E 

198 — Joyce, J. 

169 . Sale of Settled Land — Discretion of Court 
— Settled Land Act, 1884 (47 & 48 Vict. o 18), 
s. 7 (ill).]— A person who, by virtue of sect. 63 
of the Settled Land Act, 1882, is “ deemed to be 
tenant for life ” of settled land is not entitled, 
as a matter of course, to an order under sect. 7 (in.) 
of the Settled Land Act, 1884, giving him leave 
to sell the settled land. 

In be fuTHiLL, [1907] 1 Ir. E. 305— M.E 

170 . Conveyance to Trustees without Words of 
Limitation — Consequent Reversion in Settlor — 
Power of Tenant Jor Life to Sell Fee Simple — 
“ Fstate or Interest Compnsed in the Subject of 
the Settlement" — Settled Land Act, 1882 (45 & 
46 Vict. c. 38), ss. 2 (2), 20 (1), 58 (1) ] — Estates 
weie settled by a deed which conveyed them to 
trustees, without words of limitation . conse- 
quently the estate of the trustees was limited to 
the life of the survivor of them, and there was a 
reversion left in the settloi , The tenant for life 
desiied to sell the estates. 

Held — that he could make a good title by 
reason of sect. 2 (2) of the Settled Land Act, 
1882. “An estate or interest in remainder or 
reversion not disposed of by the settlement and 
reverting to the settlor . is for the pm-poses 
of this Act an estate or interest . . . comprised 
in the subject of the settlement.” 

In EE Htjntee and Hewlett’s Conteaot, 

[1907] 1 Ch. 46 ; 76 L. J. Ch 26 ; 95 L. T. 

674 — Eady, J. 

171 . Sale to Public Body wider Private Act — 
Price to be Fixed by Arbitration — Power to Bind 
Persons Interested under Settlement.'] — By an 
agreement between a tenant for life of settled 


lands and a municipal corporation for the pur- 
poses of a waterworks reservoir, the purchase 
price to be settled by arbitration The agree- 
ment purported to be made under the Settled 
Land Acts, and provided that the award should 
be binding on all persons interested in the 
estates . it was expressed to be conditional upon 
the sanction of Parliament being given to the pur- 
chase of the lands and the execution of the works, 
and to confirm the agieement. By a private Act 
obtained by the corpoiation, the agreement was 
“confirmed and made binding on the parties 
thereto respectively, and the same shall and may 
be carried into effect accordingly ” 

Held — that the intention of the Act was that 
the tenant for life should sell under the .Settled 
Land Acts and convey the fee simple in the 
lands, so as to bind aU persons interested under 
the settlement. 

In ee the Eael or Wilton’s Settled 

[Estates, [1907] 1 Ch. .50; 76 L J. Ch. 37; 

96 L T. 193 , 23 T. L.E 64— Warrington, J. 

(d) Eemaindermen and Tenant for Life. 

172 Apportionment of Annuity — Simjda 
Interest.] — A testator had covenanted to pay an 
annuity to his wife for life. By his will he gave 
half his residuary estate to trustees upon trust 
for his daughter for life, if and when she 
attained twenty-five, with remainders over Until 
the daughter attained twenty-five the income 
was to be added to capital. The daughter had 
just attained twenty-five. The residue was 
earning 3 per cent, interest : — 

Held — that each future instalment of the 
moiety of the annuity payable out of the 
daughter’s share must as it acciued be appor- 
tioned between capital and income, as follows, 
VIZ , calculate what sum with 3 per cent, simple 
interest from the day when the daughter attained 
twenty-one to the day of payment would have 
met that particular instalment Charge such 
sum to capital and the balance to income. 

In re Bacon ((1893) 62 L. J. Ch. 445; 68 
L. T. 522 ; 41 W. E. 478 — Kekewich, J.) and In 
re Henry ([1907] 1 Ch. 30, see Teusts, No. 23) 
not followed 

In re Harnson ((1889) 43 Ch. D. 55; 69 
L. J. Ch. 169 ; 61 L. T. 762 ; 38 W. E. 265— 
North, J ) followed. 

In ee Peekins, Beown v. Peekins, [1907] 
[2 Ch. 596 — Eady, J. 

173 . Authorised Security — No Income for 
Some Tears — Security ultimately Realised at a 
Loss — Apportionment of Capital Sum Realised .] — 
Where a life tenant has for some time received 
no interest from settled property, and ultimately 
the security is realised at a loss, an account must 
be taken between the life tenant and remainder- 
man in order to apportion the amount realised 
between income and capital. 

I The account runs from the date at which it 
! was first discovered that the security was insuffi- 
i cient ; and the sum realised must be divided in 
the proportion which the arrears of interest from 
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that date to the date of realisation bear to the 
capital. 

In Re Phillimoee, Phillimoee c Herbert, 

[1903] 1 Ch. 942 . 72 L. J. Gh. 691 ; 88 
L. T. 765— Eady, J 

Overruled in 1% re Athnson, Ho. 175, infra. 

174. Bequest of Pcrsomltij to be Inieded 
(inter alia) in Bealty to he held as Personalty — 
Bejiairs — Equitable Tenant forLife ] — Personalty 
bequeathed to trustees upon trust by the direc- 
tion or with the consent of the tenant for life, to 
invest {inter aha') in real estate to be held as 
personalty in trust for a beneficiary for life with 
reniaindei to others (no powers of leasing, 
repairing, or managing the real estate thus 
acquired being given by the will) was invested 
with the sanction of the Court in an adminis- 
tration action, in the purchase of an estate 
comprising a mansion house, buildings, and 
cottages. The trustees permitted the tenant for 
life to enter, receive the rents and profits, and 
grant leases thereof. 

The tenant for life moi tgaged his life interest, 
and those entitled in remainder mortgaged their 
interest therein ; and ultimately the mortgagees 
of the life estate entered into possession. 

The property was permitted to fall into bad 
repair, and the question raised was, by whom the 
necessary repairs should be executed, and 
whether the cost of such repairs must be 
borne by income or capital. 

Held — that the equitable tenant for life was 
not bound to repair ; and that the repairs should 
be executed by the trustees and the cost thereof 
charged to capital. 

In BE Freeman, Dimond v. Newbern, [1898] 

[1 Ch. 28 ; 67 L. J. Ch. 14 ; 77 L. T. 460— 

North, J 

176. Capital and Income — Authorised Invest- 
ment — Mortgage — Peficieney— Apportionment of 
Amount realised) — Where a settlement fund is 
invested upon security of a mortgage authorised 
by the settlement, and the moitgaged property 
proves insufficient to pay both principal and 
interest in full, the amount realised ought to be 
apportioned between tenant for life and 
remaindermen m the proportion which the 
amount due for arrears of interest hears to the 
amount due in respect of capital. 

In re Alston ([1901] 2 Ch. 584 ; 70 L. J. Ch. 
869 — Kekewich, J., No. 192. infra) followed. 

In re Poster ((1890) 45 Ch. D. 629 ; 39 W. R. 
31 ; 63 L. T. 443 — Kay, J.) and In O'e PhilUmore 
([1903] 1 Ch. 942 ; 72 L. J. Ch. 591 , 88 L. T. 
765 — Eady, J., No. 173, supra) overruled 

In re Atkinson, Barber’s Co. v. Grose-Smith, 

[1904] 2 Ch. 160, 73 L. J. Ch. 586; 63 
W. R. 7 , 90 L. T. 825—0, A. 

176. Company paying Bonus out of Beserre 
— Simultaneous Issue of New Capital equal in 
Value to Bonus.) — A company, having power to 
divide as dividends part of its reserve fund, 
consistmg of accumulated profits, resolved to 


divide a portion thereof amongst shareholders 
m the shape of a bonus of 50 per cent, upon the 
amount paid up, and at the same time to increase 
the capital of the company by a concurrent issue 
of preference shaies equal in value to the bonus. 

A circular was sent to each shareholder 
intimating the sum to which he was entitled 
as bonus, and the number of preference shares 
to which he was entitled, and enclosing a form 
of application for such shares. Warrants for the 
bonus dividend were sent out, payable on the 
day on which payment for the new shares was 
due. 

Trustees who were properly holding shares in 
the company applied the bonus in payment for 
new shares. 

Held — that the operation was a payment of 
dividend to which the life tenant was entitled, 
and not a conversion of profits into capital. 
Blyth's Trustees s. Milne, (1906), 7 P. 799 — 

[Ct. of Sess. 

177. Compensation under BaiJwag Clauses 
Act paid to Trustees of Settled Land — Aq)- 
portumment of Amount between Tenant for Life 
and Bemainderman.) — Trustees of settled land 
had been paid a sum of money by a railway 
company under the Railway Clauses Act by 
way of compensation for not working coal 
mines. The coal was included in a lease, under 
which dead rent and royalties were reserved to 
the tenant for life Separate compensation had 
been paid to the lessee, and the fact that the 
coal under the railway could be workei out 
before the expiration of the lease was proved, 
a question having arisen as the mode of ap- 
portioning the compensation money between 
the tenant for life and the remainderraan, the 
Court held that the proper principle of ap- 
portionment was to treat the money as rent 
accruing de die in diem to the tenant for li e for 
the unexpired residue of the lease, or for a less 
period, if the coal would have been worked out 
in a less period. The money would, therefore, 

I be payable as income over that period. 
Cardigan y. Curzov-Howe (No. 1), [(1898) 14 
[T. L. R. 550— Romer, J. 

178. Compensation Money charged on Licensed 
Houses — Beduction from Bent — Income In- 
sufficient to pay Annuity in full — Licensing 
Act, 1904 (4 Edw. 7, c. 23), s. 3.] — A testator, 
who died before the Licensing Act, 1904, was 
passed, by his will gave his property to trustees 
upon trust out of the income of his trust estate 
to pay an annuity of £2O0 to his wife for the 
maintenance of herself and their unmarried 
daughters, and the residue of the income was to 
be accumulated, and after the death of the 
widow the trust fund was to go to his daughters 
equally. Tiie property included three freehold 
beerhouses, with on-licences, and under sect. 3 
of the Licensing Act, 1904, charges were imposed 
upon these houses for the compensation fund 
and paid by the tenants, who in tuin made 
deductions from their rents. In consequence 
thereof the income from the trust fund was 
insufficient to pay the annuity in full. 

Held — that by the terms of the will the 
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annuity was chaiged upon the income of the 
trust fund only, and not upon the capital, and 
that theie was no provision in the Licensing 
Act, 1904, under which any part of the charge 
could be thrown on capital. 

In be Smith, Smith r. Dohswoeth, [1906] 

[1 Oh. 799 ; 76 L. J. Ch. 442 ; 70 J. P 169 ; 

64 W. B. 449 ; 94 L. T. 643 ; 22 T. L. E. 412 

— Eady, J. 

179 Coienant to pny Life Annuities — Ap- 
poHionmetd: between Capital and Ineonie .'] — 
A testator, who had covenanted to pay certain 
life annuities, left his property in trust (after 
realisation) for a tenant for life with remainders 
over. 

Held — that each instalment of the annuities 
must be borne by income and capital m pro- 
portion to the actuarial values of the life estate 
and reversion at the date of testator’s death. 

Yates V. Yates ((I860) 28 Beav. 637 — Eomilly, 
M.E.) followed. 

In re Bacon ((1893) 62 L. J. Ch. 446 ; 41 
W. K 478 ; 68 L T. 522 — Kekewich, J.) not 
followed. 

In EE Dawson, Aeathoon r. Dawson, 

[1906] 2 Ch. 211; 75 L. J. Ch. 604; 64 
W. R. 656 ; 94 L. T. 817— Eady, J. 

180. Fines and Fees on admission to Copy- 
holds — Appointment of Kew Trustees — Admis- 
sion of lleiv-at-Laio oj last siirvioing Trustee — 
Admission of Neto Trustees — Apportionment — 
The fines and fees payable in respect of the 
admission of new trustees to copyhold estates 
devised to trustees in trust for a tenant for hfe, 
with remaindeis over to other persons, must be 
borne by the tenant for life and remaindermen 
in proportion to the value of their respective 
interests. 

Carter v. Sebright (26 Beav. 374) followed. 

In EE Bullock’s Settled Estates, Lopt- 

[house r . Haggaed, 91 L. T. 661— Eady, J. 

181. Income or Capital — Leaseholds sublet at 
Rack Rent — Imjwcumos-ity of Sub-tenant — ■ 
Dangerous Structures and Sanitary Expenses— 
Liability of Tenant tor Life — Public Health 
{London) Act, 1891 "(64 & 56 Vict. r. 76)— 
London Building Act, 1894 (57 & 58 Vict c. 
ccxiii.).] — The trustees of a settlement acted 
rightly and properly m complying with a dan- 
gerous structures notice served by the London 
County Council, and a sanitaiy notice served by 
the Vestry of Lambeth, relating to leasehold 
premises forming part of the property subject to 
the settlement. The trustees were liable under 
the superior lease to pay the expenses of com- 
plying with the notices; they were entitled to 
recover from the under-tenant by virtue of his 
covenant these amounts ; he being unable to pay, 
the trustees were entitled to indemnity out of 
the whole trust estate. 

Held — that as between tenant for life and 
remainderman the expenses were a liability which 


the interest of the equitable tenant for life would 
have had to bear but for the existence of the 
underlease at rack rent. The existence of the 
underlease entitled her to the benefit of the cove- 
nants contained in it. She lost tliat benefit by 
reason of the impecnniosity of the snb-tenant, 
but she was not thereby relieved from the 
burden arising by virtue of her position. The 
amount in question was therefoie chargeable 
against income. 

In be Copland’s Settlement, Johns r . 

[Caeden, [190U] 1 Ch 326 ; 69 L. J. Ch. 240 ; 

82 L. T. 194— Byrne, .1. 

183. Keeping down Interest on Paramount 
IncimbraTices — Insufficient Current Rents 
— Subsequent Rents — Several Estates — Arrears 
of Interest — Charge paid of by Sale of 
Part of Settled Estates — Liability to viahe 
good Arrears out of subsequent Income. 1 
— Apart fiom any question aiisiug upon 
the special terms of the instrument creating 
ttie settlement, a tenant for life must keep 
down the interest accimng during his life- 
time on all paramount incumbrances to the 
extent and out of the rents and profits received 
by him. If the current" rents are insufficient to 
keep down the interest, subsequent rents arising 
during his life are applicable to liquidate arrears 
accruing the same life tenancy See Reiel v. 
Watliinson ((1748) 1 Ves. Sen 93) ; Tracy v. 
Viscountess If Hereford ((1786) 2 Bro C C. 
128) ; Caulfield v. Maguire ((1845) 2 J. & Lat. 
141). 

Where several estates are included in the 
same settlement, the tenant for life is bound 
out of the whole rents and profits to keep down 
the interest on charges on all the estates . 
Frewen v. Law Life Assurance Society ([1896] 2 
Oh. 611; 65 L J. Ch. 787 , 44 W E. 682; 76 

L. T. 17— Horth, J ). 

Upon principle the tenant for life of several 
estates included in the same devise remains 
liable as between himself and the remainder- 
man to make good arrears of interest accrued 
duimg his tenancy out of subsequent rents 
received by him from any of the estates, even 
although the ehaige in lespect of which the 
arrears have arisen has been paid off by means 
of a part of the property 

Honywood V. Honywood, [1902] 1 Ch 347 ; 

[71 L. J. Ch 174 ; 86 L. T. 214— Byrne, J. 

183. Leaseholds— Rent— Rejniirs. ] — A testator 
bequeathed to his mece, M. T , tlie leasehold 
house in which he then lived, together with the 
furniture, books, &c , therein contained, “ for 
the term of her natural life, and after her death 
to go to Gr. A. and his wife, my niece M. A,, for 
their benefit, and that of their family of chil- 
dren.” And the testator appointed ins niece 

M. T. and his nephew Gf. A. executrix and 
executor of his will 

Held — that a tenant for life was not liable to 
pay the rent or to perform the covenants con- 
tamed in the lease. 

In Ee Tomlinson , Tomlinson r Andeew, 

[1898] 1 Oh. 232 ; 67 L J. Ch, 97 ; 78 L. T. 

12 ; 46 W. R. 299— Kekewich, J. 
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184 . Maimon House — Repairs — Salmge — 
General Jiirisdwt'ion of Court to order Repairs 
at Mcpenso of Trust Estate.'] — A testator devised 
his freehold mansion with the grounds and 
appurtenances to the use of the trustees in fee 
simple upon trust for his sister so long as she 
should live and remain a spinster, “subject to 
the condition that she shall keep the said 
premises substantially in the state of repair in 
which she finds them at my death,” with 
remainder over. The mansion was in a general 
state of disrepair at the testator’s death The 
question arose whether the trustees ought out of 
capital monies to execute and do any and what 
repairs or other works in order to place the 
mansion in a good state of repair. It was con- 
ceded that the Settled Land Act, 1882, did not 
apply to the case. 

Held — that the trustees had a meie legal 
estate — a mei e bare estate , that they had no 
trust to perform with leference to the mansion 
at all ; that they were simple trustees for 
certain tenants for life and certain tenants in 
remainder , that the case could not be treated 
differently from the ordinary _case of a legal 
tenant for life with legal remainders ; and that 
there was no general jurisdiction of enabling the 
proposed expenditure to be made at the expense 
of the estate , and that a case of salvage had not 
been made out. 

In re Re Tessier's Settled Estates ([1893] 1 
Ch. 153, 165 ; 62 L. J. Ch. 552 ; 41 W. R. 184 ; 
68 L. T. 275 ; 3 R. 103 — Chitty, J.) applied. 

In- e® WiiiLis, Willis v. Willis, [1902] 1 

[Oh. 15 ; 71 L. J. Oh. 73 ; 50 W. R. 70 , 85 
L. T. 436—0. A. 

186 . Mining Lease — Coal left mworlted to 
support Reservoir — Compensation for Royalties 
Lost to Lessor — “ Shorts ” — Riglvt to mahe %p 
Shorts against future Royalties — Claim by Lessee 
— Waterworlis Clauses Aot, 1847 (10 & 11 Vict. 
e. 17), ss. 6, 22, 26.] — A life tenant of settled 
lands was entitled to all rent and royalties 
reserved on naming leases. Oeitain coal had to 
be left unworked to support a reservoir, and the 
water company compensated the lessee, compen- 
sation was also payable to the lessee in respect 
of acreage royalties which would have been 
received by him in the five years necessary for 
working the coal in question. The sum was 
assessed and paid into Court. 

Held (1) as between life tenant and remain- 
derman, that the sum should be paid or allocated 
to the former in ten half-yearly instalments 
calculated according to the quantity of coal that 
would have been worked in each half-year. 

In te Robinson ([1891 J 3 Ch. 129 ; 60 L J.Oh. 
776 ; 39 W. R. 632 , 66 I.. T. 244— Ohitty, J.) 
followed. 

In re Barrington ((1886) 33 Ch. D, 623 ; 66 
L, J. Oh. 176 ; 35 W. R. 164 ; 66 L. T. 87— 
Kay, J.) not followed. 

(2) As between lessor and lessee, that, although 
: the lessee had a right to make up “shorts” to 


an extent exceeding the lessor’s compensation 
for royalties, the lessee was not entitled to 
immediate payment of the compensation , but 
that, if he continued working, he would become 
entitled to each instalment as it acciued due to 
the lessor 

In EE Fdlleeton’s Will, [1906] 2 Ch. 138 ; 

[75 L. J. Oh 652 ; 94 L. T. 667— Eady, J. 

186 . Railway Bonds — Beficiency in Interest — • 
Bale of Bonds — Apportiomnent.] — Second mort- 
gage bonds of a railway company, with interest 
coupons attached, contained a promise to pay 
the principal monies secured in 1917, and 
interest thereon in the meantime upon surrender 
of coupons “ accumulative at the rate of 6 per 
cent, per annum ... as and when earned out 
of any net earnings of any year ” after meeting 
interest on the first mortgage bonds. Any 
deficiency m interest was not to be “ waived, 
but shall be paid out of the net earnings of any 
subsequent year or years, as and when there 
shall be any net earnings available for such 
purpose.” 

In 1899 some of these bonds were settled in 
trust for M. for lifo, then for her husband T. (if 
surviving) for life, and ultimately for M.’s next 
of km. 

Prior to 1901 interest had not been paid in 
full, and no deficiency had ever been made up 
in a subsequent year. In 1902 the bonds and 
coupons were sold. Subsequently M. died, 
leaving T. her personal representative. 

Held — that T. was not entitled to any part 
of the money realised by the sale of the bonds 
in re,spect of any deficiency of interest during 
M.’s lifetime. 

In be Tayloe’s Tedbts, Matheson v. 

[Tayloe [1906] 1 Ch 734 ; 74 L J. Ch. 419 ; 

53 W. R. 441 ; 92 L. T. 568— Buckley, J. 

187 . Repairs — Serving Eotices on Tenants to 
Repair — Snneying Property — Apportionment of 
Expenses.] — A sum of money was settled by a 
marriage settlement upon trust for the husband 
and wite during their joint lives, and then to 
the survivor, with remainder over. The trustees 
had power to purchase certain reversions, which 
were to be settled upon the same trusts as the 
money (which was done), and there was a pro- 
vision that until the reversions were sold the 
trustees were to pay the net rents and profits 
after payment of outgoings to the person entitled 
to the income of the trust premises. The property 
was let to tenants who were under covenant to 
repair, and the trustees incurred expenses m 
surveying the property and serving notices on 
the tenants to repair. 

Held — ^that those expenses jvere not “ out- 
goings,” but were expenses incurred for the 
benefit of the property as a whole, and must be 
fairly apportioned as between the tenant for life 
and remaindermen, and that this could best be 
effected by laising the amount by^a mortgage 
of the property. 

In re ELotelihys ((1887) 32 Ch. D, 408 ; 65 
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L. J. Oh. 646 ; 55 L. T 110 ; 34 W. R. 569— 
C. A .) applied. 

In be MoClttee’s Settlement, Caee i\ Com- 

[meeoial Union Assueance Co., (1906) 76 

L. J. Ch 62 ; 96 L. T. 704 , 23 T L. R 42— 

Kekewich, J 

188. Shufex m Comjjaiiy — Retui'n of Capital 
— Capitalised Profits — Special Resolution of 
Company — Retrospective Effect — Companies Act, 
1880 (45 Vict. 0 . 19), ss. 3, 4, 5.] — The general 
rule IS that a tenant for life is entitled as against 
the remaindeiman to all payments made out of 
piofits in respect of shaies in a limited company, 
except such as have been validly capitalised by 
the company. 

Rouch V. Sproulc ((1887) 12 App. Gas 385 , 
56 L. J. Ch. 1037 ; 57 L. T. 345 ; 36 W. R. 193 
— ^H. L ) applied. 

A trust estate comprised shares in a limited 
company ; for a number of years the company, 
out of profits available for dividend.?, returned 
annually to its shareholders a part of the capital 
paid upon their shares, increasing the unpaid 
capital by the same amount. In 1905 for the 
first time, the company passed a special resolution 
authorising such return in that yeai, and in 
future years, and also confirming the similar 
returns in previous years. 

Held — that the resolution was valid only so 
far as 1906 was concerned, and had no prospec- 
tive or retrospective effect ; and that, conse- 
quently, the tenant for life was entitled to 
receive as income all returns except that made 
for 1905. 

In EE PlEECY, WniTWHAM V. PlEBCT, [1907] 1 

[Ch. 289 ; 76 L. J. Cli. 116 , 96 L T 868 ; 14 
Mans. 23 — Neville, J. 

189. Sanitary Works required ly Local 
Authority — Expenses of Remaindermen— Teriant 
for Life — Assignees of IJfe Interest'] — A notice 
having been served by a sanitary authority 
requiring the trustees of settled property to 
execute certain works, the mortgagees of the 
equitable life tenant’s interest agreed with the 
trustees to do the woik without prejudice to the 
question of ultimate liability. 

Held — that the mortgagees were entitled to 
be sub legated to the trustees’ rights, and to have 
a charge on the corpus of the settled property for 
the amount expended in permanent improve- 
ments and also for their costs 

Semhle, it is a matter for the discretion of the 
court as to how the cost of such repairs is to be 
divided in any particular case between corpus 
and income. 

Decision of Kekewich, J. (52 W. R. 636), 
reversed 

In EE Faenham’s Teusts, Law Union and 

[Oeown Insueanoe Co. v Haetope, [1904] 

2 Ch. 561 , 73 L. J. Ch. 667 . 91 L. T. 781 ; 

2 L. G. R. 1060— C A 


190. Special Dividend — Capital or Income — 
Decision of Directors,] — By the report of the 
directors of a company registered in India the 
special dividend of Rs 1,600,000 was intended to 
be applied in full of the amount payable in 
respect of the preference shares, and the directors 
anticipated the shareholders would so apply the 
special dividend and authorise the directors to 
appropriate it for that purpose, but any share- 
holder desmng the special dividend in cash would 
be so paid, and the preference shares ivhich would 
have been allotted to him if he had paid for them 
would be disposed of by the company as it might 
think fit. The question arose whether a sum 
received by the executors of the will of a late 
shareholder in respect of shaies in the company 
held by the testator at his death ought to be 
tieated as income or capital. 

Held — that the company had said that it was 
income if the shareholder intended so to take it, 
and the sum would therefore go to the tenant for 
life as income. 

Bimeh v. Sproulo ((18S7) 12 App, Cas. 385 : 
66 L J. Ch. 1037 ; 36 W. R. 193 ; 67 L. T. 345 : 
H. L. (E.)) distinguished. 

In EE Despaed, Hancock r. Despaed, (1901) 
[17 T. L. R. 478 — Kekewich, J. 

191. Trust for Conversion — Lease lij Testator 
— Chalk. Pits on Land Leased — Conversion not 
Effected — Monies Received from Lessee for Chalk 
Worked.] — Real and personal estate were devised 
and bequeathed by will to trustees upon trust for 
conversion, the proceeds to be invested and the 
income thereof paid to the testator’s widow for 
life, and after her death m trust for his children. 
Part of the testator’s estate consisted of land 
which had been let by him on lease, the lease 
empowering the lessee to dig chalk under por- 
tions thereof, and also to take additional chalk 
land, and the lessee was to pay by way of 
consideration for additional land a specified 
acreage rent. The land comprised in the lease 
was not converted, but there was no irapioper 
delay in effecting the conversion. 

Held — that the moneys received by the 
trustees from the lessee for additional chalk land 
should be treated as income, and not capital, and 
should be paid to the widow during her life. 

In re Searle, Searle v. Raker ([1900] 2 Ch. 
829 ; 69 L. J. Ch, 712 ; 49 W. R. 44 ; 83 L. T. 
364-— Kekewich, J., No. 129, supra] followed. 

See Settlements, 129 

In be Loed Daenlbt, Clifton v. Daenley, 

[1907] 1 Ch. 169 ; 76 L. J Ch. 68 , 95 L. T. 

706 J 23 T. L. R. 93 — Kekewich, J. 

192. Trust Funds — Mortgage Security — 
Amount recoter'ed hy Sale — Apportionment .] — 
Trust funds of a settlement comprised a sum 
secured by mortgage. Payments in respect ot 
interest on the mortgage were made very 
irregularly. There being considerable arrears of 
I interest due, the trustees of the settlement went 

into possession of the mortgaged property and 
coUected the rents The property comprised 
in the mortgage was then sold, and realised 
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considerably less than the principal and interest 
in aiiear. 

IIt.LD— that the amount which had been 
lecovered must be apportioned between capital 
and income in propoitiou to the amounts due at 
the date when it was recovered in lespect of 
arrearta of inteiest and m lespect of principal, 
and as between the successive tenants ±oi life, 
the amount attributed to inteiest would be 
apportioned in pi opoition to the aiiears due to 
them lespcctively. 

In re Moore ( (ISSh) oi L. J. Ch. 432 , 33 W. R. 
447 ; 52 L. T. 510 — Pearson, J.) followed 

In re Foeter ( (181)0) 45 Ch. D. G29 ; GO L. J. 
Ch. 175 : .39 W. K. 31 , ()3 L. T. 443— Kay, J ) 
commented on 

In He Alston, Alston t Houston, [1901] 
[2 Ch 5,84 , 70 L. .1. Ch SG9 — Kekowich, J. 

Followed 111 I/i re Atkin, wn, Ho. 17.5, nujiru 

193 IT'cf.sA’ — 'J'linVor — Fijuitdhle Wcutte — 
Ornamentnl lunher — Intention of Settlor — Infer- 
ence from Mnetinf/ Cirmm.Iance.s'] — lYheie, in 
an action for an injunction by a remaiiuleimau 
under a settlement of real estate, to je.stia]n a 
tenant foi life not impeachable for waste fiom 
cutting umbel, the jilamtilE adduces .some evi- 
dence that some of the timber which is being cut 
by the deft^ndant (the tenant for life) was either 
originally planted or was left standing foi the 
purpose ot ornament or shelter, by the settlor, 
the plaintiff has made out a jjrimd facie case ior 
an injunction on the ground ot equitable waste, 
which the defendant must answer. 
Weld-BtjUneell r Wolseley and Others, 

[1903] 73 L. J Ch 45 ; 2 Ch. 664 ; 51 W. R 
G35 , S9 L. T. 59 — Fady, J. 

(e) Eights and Duties 

196 Mnercih — Lcaee — Open or unopened 
Mum — Separation 7jy a, Strip belongvnij to Iliird 
Party — Settled Iltates Act, 1877 (40 & 41 Yict 
c. 18), s. 4 ] — A settled estate was divided into 
two portions by a strip of land belonging to n 
different owner A seam of coal underlay the 
whole. Wlien the tenant for life of the settled 
estate came into possession, the part of the seam 
underlying tlie northcin portion oi the estate 
was an opened nunc. The tenant for life sub- 
sequently acquired the coal underlying the 
dividing strip. The tenant for life nowpioposed 
to giant a lease oi the part of the seam under- 
lying the southein poition ot the estate, which 
had not yet been worked This part of the scam 
it was practicable to woik from the opened 
mine, but it was not commeicially convenient, 
and it was therefoio intended to sink a new 
shaft 111 the southein poition ot the estate. 

Held — that thepaitof the seam undeilymg 
the southern portion of the estate was an 
unopened mine, and that therefore three-fourths 
of the rent under the lease must be set aside 
and invested 

In Re Maynard’s Settled Estate, [1899] 2 

[Oh 347 , GS L J. Ch 609 : 63 J P. 552 , 48 
W. R. GO , 81 L. T 163— Kekewich, J. 


196. “ Opened Quarries"' — Rent and ProJits.'\ 
— A lady, who was absolutely entitled to [iroperty 
which contained open quairies, settled it by a 
marriage settlement m English form, reserving 
, to herself ioi life the iiieomo of the piopeity. 
1 The quarries wcie not woiked foi four yeais 

Held — that the proceeds of the opened quairies 
formed part of that wlncli went to the tenant 
loi life, and thatshe was entitled to take them as 
part of the proceeds of the sod, and that they did 
not fall to be accumulated foi the beiieht of the 
child of the mariiagc 

Open mines aie part of that which may be 
given to a tenant for life, and he is entitleii to 
take the mineral therefrom as though it was the 
recurrent produce oi the soil. The rule is not 
I limited to mines opened by the settlor or testator 
C-reville-Nugent i. Mackenzie, [1900] A. C. 

[83 ; 69 L. .1. P. C. 1 81 L. T. 793 ; 16 T. L R. 

43— FT L. (ric ) 

197 Wubte — Minuuj lease — Unimpeaekalle 
for Waste — Open Mines — Proportion o) Rent to 
he Set Aside as Capital — Settled Land Act, 1882 
(45 & 46 Viet. c. 38), s. 11 ] — A leiuiiit for lite 
entitled to woik mines may be properly described 
as not impeachable for w^aste in respect of the 
minerals got from such mines, whelher the 
jiower arises from the terms of the settlement or 
by inference fiom the ciicumstances that the 
mines are oj en. 

As regards open mines a tenant for lilc is not 
impeachable for waste in resj.ect of mineials 
within the meaning of sect. 11 of the Settled 
Land Act, 1882, although he is not expiessly 
declared by the settlement to be unimpeachable 
for waste. In such a ease he is under an 
obligation to set ajiart one-fourth pait of the 
lent as capital mono}'- if he grant a lease of open 
mines 

In re Ghaytor, [1900] 2 Ch. 804 : 69 L. J Ch. 

[837, 49 W R 125, 16 T. L R 646— 

Stirling, J. 

198 Mines — ^’■Opened" — Seams of Coal not 
actually Worked — Intention of Testator J — In 
1894 li. C. purchased the Stockinford Colheiy, 
which consisted partly of freeholds and paitiy 
of leaseholds, and it was a colliery in which 
there had been driven an incline for the purpose 
of working underground. By the time of H C.’s 
death this incline had been used for that purpose. 
It had been driven tliiough all the seams, 
which were seams not lying horizontally, 
but sloping or leaning one against the other. 
Cross-headings hud been driven out to the right 
and to the left fi om this incline, kud those cross- 
headings had passed through all the seams 
excepting the “ slate coal,” but including the 
'■ five-foot seam.” But so fai as xegaids the 
“ slate coal,” they had only been bi ought up to 
the face of it, and had not been earned into that 
seam itself. H. C. gave instructions for the 
making of his will in Juno, 1897. He thereby 
left his freeholds to trustees in trust for Sir W. C. 
for life with remainders afterwards The lease- 
holds w ere left to trustees not specifically, but as 
part of the lestatoi s peisonality for different 
leasons from tho.se who took the treeholds. Then 
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he empowered his trustees at their discretion to 
carry on so long as they should think proper his 
mining, manufacturing, and other businesses, and 
to increase or diminish any such businesses or his 
capital therein, or to sell or otherwise to deal 
with and manage the same as they in their 
absolute disci etion should think proper. 

Held — that taking all the facts of the case 
into consideration, including the will of the 
testator, all the seams of coal, including the 
“ slate coal ” and the “ fiTe-foot seam,” were to 
be included as open mines, and that the tenant 
for life was entitled to work all the seams of 
coal. 

Chattoe V Teottee, (1902) 87 L. T. 33— C. A. 

199. Instalment Mortgage — Pagment of Instal- 
ments — Sale — Dejieieney of Proceeds — BateaHe 
Itepayment.~] — A testator devised certain lands, 
subject to an instalment moitgage, to his 
wife for life, remainder to his children for 
life, remainder over. After the testator’s 
death his widow paid several instalments on 
foot of tlie mortgage. She died intestate, and 
further instalments were then paid by the other 
tenants for life. The lands were sold undei the 
Settled Land Act, and the balance of the mort- 
gage paid off out of the proceeds , and by an 
Older of the Court the tenants for life were 
declaieil entitled to be recouped the sums 
expended by them on foot of the mortgage, out 
of the remaining surplus of the purchase-money. 
The fund proving insufHcient to repay the 
tenants for life in full — 

Held — that the sever.il tenants for life were 
entitled to be recouped rateably, the first tenant 
for life having no right to be repaid the sums 
expended by her on foot of the mortgage, in 
priority to the other tenants for life. 

In EE Nepean’s Settled Estate, [1900] 
[1 Ir. E. 298— V.-O. 

200. Possessmi — Term of Years — Trust for 
Management — Conditional Order-Settled Land 
Act, 1882 (45 & 46 Vict c. 38), .s 2, .ml-s. 6, 7 ; 
s. 53 ; s 68, suh-s. 1, els (6), (9) ] — The plaintiff 
was tenant for life of certain landed property. 
In 1868 a part of the property had been devised 
to trustees tor a term of five hundred years, 
with directions to manage and receive the lents 
and profits, and apply the surplus rent in paying 
off two mortgages of £16,000 and £14,000 
respectively. The mortgages had now been 
reduced to £9,000 and £8,000 respectively, and 
the plaintiff applied to be let into immediate 
possession of the estates, and that such of the 
title-deeds relating thereto as wmie in the 
possession of the trustees might be delivered up 
to him. 

Oedeeed — that the plaintiff, upoji giving 
security to the satisfaction of the judge in 
chambers for the due performance of the under- 
taking to account foi the rents and pay the 
surplus rents to the trustees, be let into possession 
of the settled estate, and that the trustees deliver 
up to him any deeds which were in their 
possession. 


In re BicTiardson ([1900] 2 Oh. 778 ; 69 L J. 
Ch. 804— Stirling, J., No. 138, supra') approved. 

In EE Money Ktele, Money Kyele r. Money 

[Kyele, [1900] 2 Ch. 839 , 69 L. J. Ch. 780 ; 

49 W. R. 44 , 83 L. T. 74— Oozens-Haidy, J. 

201 Posses.sioii — Ground Rents — Sale — Pro- 
ceeds applied in Paying off Incunihrances on 
Gi'ound Rents — Dedirerg of Title Reeds and 
Rocuments .'] — The tenants for life under the 
Settled Land Acts, 1882 to 1890, of a settlement 
created by the will of a testator of annual 
ground rents thereby devised, took out a 
summons against the surviving trustee of the 
settlement and the persons beneficially interested 
in remainder under the settlement of giound 
rents, asking for a declaration that the proceeds 
of sale of any of the ground rents sold by the 
applicants under their statutory powers might 
be applied in paying off the mcumbiances upon 
the ground rents remaining unsold, and that the 
applicants might be let into immediate posses- 
sion of the giound lents and that the deeds and 
documents of title relating thereto might be 
delivered up to them. 

Held — that the declaration asked for by the 
applicants must be made. 

Ee Wilkinson, Lloyd v. Steel, (1901) 85 
[L T. 43— Cozens-Haidy, J. 

202. Lease hg— Breach of Co tenant to Repair 
1)1/ Lessee — Bight of Tenant for Life and Trustees 
to Sue for Breach — Set-off — Settled Land Act, 
1882 (45 & 46 Vict. c. 38), ss. 6, 7, 63 ]— Premises 
were devised to trustees upon tiust to pay the 
rents and profits thereof to a pereon foi life 
with remainder over. The tenant for life granted 
a lease of the premises by which the lessee 
covenanted to keep the premises in repair. The 
lessee having committed a breach of the covenant 
to repair • — 

Held— that the tenant for life, m gi anting 
the lease, was by reason of sect. 53 of the Settled 
Land Act, 1882, in the position and had the 
duties of a tinstee for all parties under the 
settlement , that, therefore, the damages were 
recoverable by the tenant for life as trustee for 
the trust estate, and the trustees under the will 
were entitled to be joined as plaintiffs in the 
action , and that the defendant could not set up 
a set-off against the tenant for life alone. 

Mitchell and Othbes r Aemsteong, (1901) 
[17 T. L. R. 495 — Bigham, J. 

203. Fire Insurance — Premiums yiwirZ hij 
Trustee out of Income — Policy Moneys, iclio 
entitled to — Gift to Trustees of Fund .] — A tenant 
for life, under no liability by the settlement to 
insure and not impeachable for waste, by whose 
directions a policy of insurance has been kept up 
on the mansion-house, and the premiums thereon 
paid out of his income, is entitled as against the 
trustees of the settlement to money paid by the 
insurance office in respect of damage done to the 
mansion-house by fire. 

As regards the reasoning to be applied to such, 
cases, those given by Kiudersley, V.-C. m 
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Seymour v. Vernon (16 Jur. 1S9), and Ghitty, J. 
in Wurru'her v. Bretnull (23 Ch. Div. 188), which 
were cases of tenants in tail, are precisely applic- 
able, and those cases accordingly followed. 

The fact that pending a decision by the tenant 
for life as to w’hether he will expend the insur- 
ance fund in lebuildmg the premises, the 
money has been invested in the names of the 
trustees of the settlement during a period of 
fourteen yeais. 

Held — not, under the circumstances, to 
amount to an abandonment of the life tenant’s 
rigiit to the fund or a gift of it by him to the trus- 
tees for the benefit of the corpus of the settlement 
fund. 

CrAusSBsr i\ Whatman, (1905) 93 L. T. 101— 

[Kekewich, J. 

IX. TBUSTEES. 

Sec also idle Tiiusts and Trustees. 

204 Banliruptey — Actum to set aside Settle- 
ment — Parties — Costs.l — A. settled property, to 
which he was absolutely entitled, upon trust to 
pay the income to him until he should die or 
become bankrupt, and after the determination of 
the trust by bankruptcy upon trust for the 
benefit of himself and his children. 

He became bankiupt, and his trustee iii bank- 
ruptcy bionglit this action against the trustees to 
set aside the settlement, and, at the request of 
the trustees, added A.’s wife and child as parties 

Held — that the limitations over in case of 
bankiiiptcy were void as against creditors ; the 
trustees of the settlement must have theii costs 
as between solicitor and client, but the beiic- 
ficiaue.s, though not improper, were unnecessary 
paities , and there would be no order as to their 
costs. 

Merry r. Powntall, [1898] 1 Ch. 306; 67 

[L. J. Gh 162 ,^'78 L. T. 146 ; 46 W K 487— 

Kekewich, J. 

206, Trust to Allow Widow to Occupy Jlansion- 
Junme and Laud so lony us she might wish to do so 
— Trustees for Purposes of Settled Land Act, 
1882 — Settled Laud Act^ 1882 (45 & 46 Vict 
e. 38), ss 2, 38, 58.] — A mansion-house and land 
were vested in trustees for a term of 1,000 years 
upon trust to allow the plaintiff to occupy the 
same rent-free so long as she might wish to 
continue to do so. 

Held — that the plaintiff was tenant for life 
within the meaning of the Settled Land Act, 
1882 ; but held — that the tiustees of the term 
wmie not trustees for the purposes of the Settled 
Land Act. 

' In re Eastman’s Settled Estates ([18981 W. N. 
170 (15)) followed. 

In reCarne’s Settled Estates, [1899] l Ch. 

[324 , 68 L. J. Ch. 120 ; 47 W. E. 352 ; 79 
L T. 642— North, J 

206 J/i nerals — Xewl y-Eisaoi ered Seam of Coal 
— Poicers of Trustees to Orant Mining Lease .\ — 


A testator settled his real estate, and empowered 
his trustees to lease any portion of it for any 
number of years, and subject to such provisions, 
&:c , as the trustees should in their discretion 
think proper and beneficial. 

After his death coal was discovered under part 
of the estate. 

Held — that the trustees had power to grant 
mining leases, reserving proper rents and royal- 
ties. 

In re Barker, Wallis v. Barker, (1903) 88 
[L. T. 686 — Kekewich, J. 

207, Trustees with Power of Sale — Land Sub- 
sequently Purchased — JLand “ comprised in” the 
Settlement — Settled Land Act, 1890 (63 & 54 
Vict. 0 . 69), .9, 16 (i) ] — A testator by his will 
declared that it should be lawful for his trustees 
to sell all or any of his real property, with the 
exception of the mansion house and certain 
specified land, the proceeds to bo re-in vested m 
land There was also a tiust for sale of the 
residuary personal estate, the proceeds to be 
applied in the jiurcha'-e of land The real 
estate owned by the testatoi, over which there 
was a power of sale, was sold, and the proceeds 
arising fiom the sale of the personal estate were 
invested in the purchase of land, which was con- 
veyed to the truslees The tenant for life having 
entered into a contract to sell the mansion house 
and lands under the Settled Land Act, the 
purchaser took the objection that there were no 
tiustcos for the purposes of the Settled Laud 
Acts 

Held — that the ti’ustees of the will were 
trustees foi' the purposes of the Acts under 
sect 16 (i.) of the Settled Land Act, 1890, as 
they were truslees with iiowor of sale -‘of any 
other laud comprised in the settlement,” those 
words meaning land for the time being comprised 
in the settlement 

In re Moore, Moore v Biog, [1906] 1 Ch. 

[789 , 76 L J. Ch 342 ; 54 W. R. 434 : 95 
L T. .521 ; 22 T. L. R. 342— Eady, J. 

X, VOLUNTARY SETTLEMENTS. 

And see Bankruptcy, 273, 285—288. 

208. Interest in Eefauli of Appavntmeni — 
Aequisition of Interest hy Appointment — 
Estoqipel.l — Under a marriage settlement, certain 
piopc'ity was vested in trustees upon trust, after 
the death of the plaintiif’s mother, and m default 
of appointment by hei, for the plaintiff; as the 
only child of the mariiage absolutely 

By a post-nuptial settlement, winch recited 
that the property comprised in the marriage 
settlement was vested in the trustees thereof 
upon trust after the death of the plaintiff’s 
mother, for the plaintiff, her heirs, executors, 
administrators, and assigns, the plaintiff, who 
was then an infant, conveyed the property, 
subject to her mother’s life interest therein, to 
trustees upon certain trusts. This deed did not 
contain any covenant for the settlement of 
the plaintiff’s after-acquire'l properly Subse- 
quently the plaintiff’s mother irrevocably 
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appointed the property after her death to the 
plaintiff. 

Held— ( following Smeetapple v. Horloch, 11 
Ch. D. 745), that the interest which the 
plaintiff took under the appointment was not 
comprised in the post-nuptial settlement. 

Lovett t. L ovett, [18981 1 Ch. 82 ; 67L J Cb. 

[20 ; 77 L. T. 660 ; 46 W. R 106~Eomer, J. 

5K)9. Guardiam and Ward — Undue Influence 

— Independent Advice — Duty of Adimr — 
Solicitor.'] — In an action claiming to have a 
settlement set aside and delivered up to be can- 
celled, the plaintiff, then just of age, was induced 
by strong moral pressure to execute a settlement. 
She did not have the benefit of the advice of an 
independent solicitor. The solicitor who pur- 
ported to act for her had, m fact, acted through- 
out the business for the step-mother as well 

— who benefited under the settlement. The 
solicitor never examined the plaintiff separately 
to ascertain whether she was acting indepen- 
dently, and had not advised her as to the proper 
course to adopt, or lecommeuded the insertion 
in the settlement of a power of revocation, 

Held — that the settlement must be set aside 
and delivered up to be cancelled. 

Held, also, that the youth, being in the eye 
of the Court unfit to deal iirevocably with his 
parent or guardian in the matter of a gift, must 
appoint some independent adviser to act for him. 
It is the duty of the independent adviser to 
protect the donor against himself, and not 
merely against the personal influence of the 
donee, in the particular transaction. If he is 
not satisfied that the gift is right and proper 
for the donor to make under all the circum- 
stances, his duty is to advise the donor not to 
go on with the transaction, and to refuse to act 
further for him it he persists. 

Powell r. Powell, [1900] 1 Ch. 248 ; 69 L. J. 

[Ch 164 ; 82 L. T. 84— Favwell, J 

210. Post-nujitial — Rectification — Intention 
— Instructions.] — A husband, who was about to 
enter into partnership as a stockbroker, by a 
voluntary settlement settled certain property 
upon his wife for life, with remainder to his 
children. No life intere.Ht was reserved to the 
settlor. On the death of his wife many years 
afterwards, the hu.sband alleged that he first dis- 
covered the omission to -give a life interest to 
himself, and he brought an action to have the 
settlement rectified to this extent, as being con- 
trary to his intention. He did not allege that he 
had given express imstructioiis to the solicitor 
who drew the settlement to have such a provision 
inserted. In the draft deed the reservation to 
the settlor of a. life interest had been struck 
out. 

Held — that the husband had not macle out a 
case for rectification. 

Rake v. Hooper, (1901) 88 L. T. 669; 17 
[T. L. R. 118— Kekewich, J. 

B.D — VOL. III. 


211 Confidential and Fiduoiarij Ilelat lonship 
— Undue Infuetice — Independent Advice— Im- 
perfect Knowledye of Contents of Deed.] — This 
action, the trial of which extended over fourteen 
days, was brought for the purpose of setting 
aside a voluntary settlement The settlor 
(plaintiff), at 1 he date of the deed, was twenty- 
five years of age, and the judge came to the 
conclusion that he was “a young man of con- 
sideiable natural ability, but indolent, prodigal 
and self-indulgent, and too idle to concentrate 
his attention on business, unless he was forced to 
apply himself to the matter in hand, or unless it 
had reference to the gratification of some imme- 
diate wish.” He had already wasted a con- 
siderable part of a large fortune, and it was 
admitted that the advice given to him to execute 
a voluntary settlement was sound and to his own 
mtere.st The objection, however, to the settle- 
ment was that S , one of the trustees, and his 
wife took a life inteiest in one half of the settled 
funds, if the settlor died intestate, while his wife 
and children were included in the “ discretionary 
trust,” and hi.s consent was necessary before the 
settlor could revoke the settlement. 

S. was ” very much older than the plaintiff, an 
experienced man of the world, with a sufficient 
knowledge of busine.ss, particularly in connection 
with joint stock company enterprise, m which, 
however, he had not been successful.’ ’ For some 
months the plaintiff boarded in his house, and 
allowed S to open his business letters The 
other trustee, E., was the solicitor who drew the 
settlement, but he was not introduced to the 
plaintiff by S. 

The judge came to the conclusion, upon the 
evidence, that the relationship between the 
plaintiff and 8 was one of “ the variety of 
relations m which dominion may be exercised by 
one person over another ” (see Sir S. Romilly’s 
reply in Rugmnin v. Basely (1807) 14 Ves. 273, 
adopted by Lord Gottenham in Dent v. Bennett 
(1840) 4 My. & Or. 277) ; that he did not have 
independent advice free of S ’s influence and 
control, it being “ almo.st farcical to consider R. 
as his solicitor any more than S.’s , ” and that 
consequently the settlement must be set aside, 
and that the defendants S. and R must pay the 
costs of the action, including those of the formal 
defendants other than S.’s wife 

Powell V. Powell ([1900] 1 Ch. 243 ; 69 L. J. 
Ch. 164 ; 82 L T. 84 — Farwell, J., No, 209, suprii) 
followed. 

Cavendish v. iStrutt (190.8) 19 T. L. R. 483 

[— Byine, J. 

212 'Voluntary Assignment of an E,vpeetancy 
— Propertij in fact reach mg Assignor — Court 
will not grant Specific Perfortiiance.] — An 
assignment of a bare spes succesvonis cannot 
operate by way of a grant, but equity may treat 
it as an agreement to subsequently grant and 
assign — only, however, if value has been given, 
for a volunteer cannot enforce a contract inatle 
by deed to dispose of an expectancy. 

L. by deed granted and assigned to trustees all 
the real or personal estate that might come to 
her on the death of her sister and brother ; there 
was a strong probability, but no certainty, of 

17 
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her so receiving some propeity. On the death of 
her sister, she did receive property, and trans- 
ferred it to the trustees , on the death of her 
brother she leceived more property, which she 
did not now wish to transfer to them. 

Held — that she could not be compelled to 
do so. 

The decision m Meelt v. Kettlewell ( (1842) 1 
Hare, 464 , (1843) 1 Ph. 342 , 08 E, E. 137) is 
still good law. 

In EE Ellbnboeough ; Towey-Law v. Buene, 
[19031 1 Ch 697 , 72 L J Ch. 218 : 51 W. E 
315 ; 87 L T 714— Buckley, J. 

213. Common Law Grant of Realty — Di'i- 
claimer of Trustee hy Deed — Effect on the Settle- 
ment ] — A settlor by a common law grant, 
containing no power of revocation, settled real 
estate ; but the trustee disclaimed by deed 
Held — that the settlement had been duly 
constituted, and that the legal estate passed to 
the trustee, and that upon his disclaimer the 
'settlor became trustee of the settlement. 

Jones V. Jowe.? ((1874) W. N. 190) followed. 

Mallott V Wilson, [1903] 2 Ch. 494 ; 72 
[L. J Ch. 664 ; 89 L. T. 622— Byrne, J. 
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(«) General 620 
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For cases relating to sewers and drains 
in London, see title Metropolis. 
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Health ; Water and Water- 
courses. 

I. “DEAIN” OE “SEWEE.” 

1. “ 07ie Building only ” — Semi-detached 
Houses — Cari'ying Drain through another Per- 
son! s Land — Publie Health Aot, 1878 (38 & 39 
Vict. c 66), ss 4, 13 ] — The defendant was the 
owner of a freehold plot 112, and the plaintiff’s 
predecessor in title bought two freehold plots 
118, 114 ; plot 112 adjoined plot 113. The 
defendant being about to erect a pair of semi- 
detached houses on plot 112 sent plans both as 
tci drainage and as to the building to the local 


authoiity The defendant in ra.akiiig a connec- 
tion between a manhole on plot 112 and the 
public sewer cained that connection or culvert 
across the frontage of plot 113 which became 
tlie property of the plaintiff The plaintiff 
complained of this, and asked for a declaration 
and an injunction The plaintiff and the defen- 
dant each owned one-half of the road in front of 
his plot. 

Held — that there was “one building only” 
within the meaning of sect. 4 of the Publi(! 
Health Act, 1875, on plot 112, and none the less 
because it was used as a pair of semi-detached 
houses; that the culvert was not a “sewer” so 
far as it went over the defendant’s land ; that 
even if the culveit was a sewer down to the 
boundary of the defendant’s land, he could not, 
by a wrongful act, by a trespass on the land of 
some one else, make that portion of the culvert 
which ran through that other person’s land a 
“sewer” within the meaning of the Public 
Health Act, 1876. 

Hedlby V. Webb, [1901 1 2 Ch. 126 ; 70 L. J. Gh. 

[663 ; 65 J. P. 425 ; 84 L T. 626 ; 17 T. L. E. 

393 — Cozons-Hardy, J. 

2 Pipe draining several Houses in a Bow the 
Property of one Owner-Connection with Sewer 
by Sini/le Private Dram — Liability for Repair 
—Public Health Act, 1876 (38 & 39 Vict. «. 65), 
ss. 4, 41 — Publie Health Acts Amendment Aet^ 
1890 (63 & 64 Vict. c. 59), s. 19 (1) ] — The upper 
portion of a pipe may be a “ sower ’’ although 
the lower portion is a “single private drain.” 

Twelve houses forming part of a crescent, 
numbered with odd numbers from 51 to 73, were 
the property of one owner, No. 75 belonging 
to another person, and Nos. 77 to 81 to a thiiil 
person. At the rear of these sixteen houses ran 
a main or common dram which was connected 
with the publie sower in front of such houses by 
a branch drain, which ran between the houses 
numbered 73 and 75, at about right angles to the 
road, under a narrow strip of land, between such 
two houses, which was unbuilt upon. Each of 
the sixteen houses connected with the main or 
common drain by means of branch drains, which 
conveyed the sewage of each of the houses to the 
main or common drain, and thence through the 
branch dram into the public sewer in front of 
the houses The main or common drain and 
branch dram were constructed wholly upon 
private property. A nuisance having arisen in 
the main or common dram and branch drain, a 
notice was served upon the owners to do the 
necessary repairs and works to abate such 
nuisance. The sanitary authority, under sect. 41 
of the Public Health Act, 1875, entered and 
did the work and demanded from the owner of 
Nos, 51 to 73 his apportioned expenses under 
sect. 19 of the Public Health Acts Amendment 
Act, 1890. He did not dispute that the branch 
drain was a Single private dram. 

Held — that the inaip, or common drain at the 
rear of the houses Nos. 61 to 73 (odd numbers) 
was a sewer, and that the owner was not liable 
to pay for the repair thereof. 

Decision of Div. Ct. ([1904] 2 K. B, 359 ; 73 
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“Drain” or “Sewer” — Confimipd, 

L J. K. B. 428 , 68 J. P. 306 ; 53 VV. ll 95 , 90 
L. T. 417) affirmed. 

Jackson v. Wimblkdon Ukban Distkict 

[Council, [1906] 2 K. B 27, 71 L J K. B 

641 : 69 J. P. 226 , .63 W. K. 486 ; 92 L T. 553 ; 

21 T. L. E. 479 , 3 L G. E 586—0. A. 

3. Prej/iim within tJiP mme “ Curtilai/e” — 
Blodi of Honnes with Common AocohS — Pnhlic 
Health Act, 1875 (38 & 39 Vict. 55), sn. 4, 13, 
16, 19 ] — The appellants owned eighteen houses, 
Nos. 7 to 25 m No. 1 Comt, E Lane, S. The 
houses are back-to-back houses . Nos. 7 to 13 face 
Nos 14 to 19, and between them is an open space 
of ground, with a pavement on either side ; 
Nos. 20 to 25 face a boundaiy wall, with an 
intervening space of ground and a pavement. 
The mam entr.ance to the court is from a par- 
tially enclosed piece of ground, entered from a 
mam thoroughfare There are also two narrow 
passages between houses in the 7 to 13 block, by 
which entrance can be obtained. 

Held — that the houses were not premises 
within the same “ curtilage,” and that therefore 
the surface-water channels from their respective 
sinks running along the court pavement to 
gullies were not ” drains ” within sect. 4 of the 
Public Health Act, 1875 

Hareis and Others v. Scurfield, (1904) 68 

[J. P. 516; 20 T. L. E. 6.69; 91 L. T. 636— 

Div. Ct. 

6, Sewee — Vesting ^n Local Authonty — Puhlio 
Health Act, 1875 (38 & 39 Vict. a. 56), s. 13— 
Piibho Health Acts Amend-ment Act, 1890 (53 & 
54 Vict. c, 39), s. 19.] — A dram ran under certain 
premises contracted to be sold, and received the 
sewage from two adjoining houses belonging to 
other owners. 

Held — that this drain was a sewei and vested 
in the local sanitaiy authority, under sect 1 3 of 
the Public Health Act, 1876, notwithstanding 
that it was a single private drain ” under sect. 
19 of the Public Health Acts Amendment Act, 
1890, and that therefore it w'as a blot upon the 
title. 

Pbmsel and Wilson v. Tucker, [1907] 2 Ch. 

[191 ; 76 L. J. Oh. 621 ; 71 J P. 547 ; 97 L. T. 

86 — Wanington, J, 

6. ‘SS'enCT’” — What is — Orerflow Sewe?' — 
Sewer for one Purj)ose, hut not for all — Use of a 
Sewer as a mere Conduit Pipe, hut not as a Setoer 
— West Hiding of Yorhshire Biters Act, 1894 
(67 & 68 Vict c. clxvi.), ss 3, 7, 9, 10, 11 — Hirers 
Pollution Prevention Art, 1876 (39 & 40 Vict. 
e. 75), s. 3 — Hirers Pollution Pretention Act, 
1893 (56 & 57 Vict. e. 31), .s. 1 ]— The liquid 
refuse from a manufactory was cariied away m 
a wooden trough. Prior to 1878 this trough had 
discharged direct into the river Aire. In 1878 
the trough was shortened m order to make loom 
for an empty pipe erected by the local authority, 
and was made to discharge into the iron pipe. 
The authority erected this iron pipe to form a 
continuation of an “ overflow ” sewer or culvert 


with the object of dihcliarging the contents 
thereof into the river at a point lower down the 
river than that at which the culvert originally 
dibchaiged. The culvert or ‘‘overflow’’ sewer 
was generally dry. but on some thirty days in the 
year it took storm water mixed with sewage which 
the ordinary sewers in a neighbouring street could 
not deal with The manufacturers w'ere fined 
for discharging refuse into the river. 

Held— that the conviction must be upheld, 
per Loid Alverstone, C.J., and Eiley, J , on the 
ground that, even if the pipe was a sewer for all 
purposes, the magistrate had pioperly found that 
they were not using it for the ordinary purposes 
of a sewer, but .as a mere conduit pipe to iengthen 
their tiough. 

Pet Darling, J., on the ground that, even if a 
sewer, it was not a sewer for all purposes, and 
they wei’e not justified in using it as a sewer for 
their refuse 

Quaere, whether an “overflow” sewer is a 
sewer into which inhabitants can claim a right 
to discharge regulariy. 

Quaere, whether a manufacturei is under any 
liability if an authority allow him to discharge 
refuse into their sewei s and it flows through 
them into a river. 

Semhle, a “ seiver is not necessarily a sewer 
fur all purposes. 

Leeds and District Worsted Dyers and 

[Finishers’ Association, Ld. r. West 

Hiding op Yorkshire Eivers Board, 
(1906) 70 J. P. 480 ; 5 L G. E. 72— Div. Ct. 

7. Two Semi-Detached Houses— “ One Build- 
ing'’— Puhlic Health Act, 1875 (38 & 39 Vict. 
c. 55), ss 4, 13, 15 ] — In every case it is a ques- 
tion of fact whether two semi-detached houses 
are, or are not, one building so as to make the 
pipe draining them a “ dram” which the owner, 
and not the authority, must repair The Court 
can lay down no general rule upon the point. 

Travis v. Uttley ([1894] 1 Q. B. 233 ; 63 L. J. 
M.C.48;5S.J. P.85; 42 W E. 461— Div. Ct)and 
Hedley v. Wehh ([1901] 2 Ch 126 , 70 L. J. Ch. 
663 ; 66 J. P. 425 , 84 L. T. 526 — Cozens-Hardy, 
J., No. 1, supra) consideied. 

Humphrey r. Young, [1903] 1 K. B. 44 ; 77 

[L. J. Ch. 6 ; 67 J. P. 34 ; 51 W. E. 298 ; 87 

L. T. 551 , 19 T. L. E. 20 ; 1 L. G. R 142— 

Div. Ct. 

II. “ SINGLE PRIVATE DRAINS ” 

8. Drain constructed on Priiafe Ground — 
Liahility of Owner to Abate Nuisance — Public 
Health Act, Amendment Art, 1890 (53 & 54 Vict. 
c 59), s. 19.] — The expression “single private 
dram” m sect. 19 of the Public Health Act, 
1890, applies to a dram, whether used for the 
drainage of one or more buildings, which is con- 
structed upon private gooiind and into which 
the public cannot dram without the consent of 

I the owner. 

A dram was made at the back of a number of 
houses, belonging to diflerent owners, and form- 
ing one side of a street. The dram I'an through 

17—3 
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“ Single Private Conti nucil. 

the gardens, and joined the public sewer at some 
distance from the end of the street, and it was a 
diain for the particular houses on that side ot 
the street, ench of which was connected there- 
with by a branch dram, and it was not a general 
drain into which any houses could be drained 

Held -that the drain was a single private 
diain within the meaning of sect. 19, and that 
the local authority were entitled to proceed 
under sect 41 of the Public Health Act, 1875, 
against the owners of the houses to compel them 
to abate nuisances in such dram. 

Seal r Merthyr Ttdvil Urban District 

[Council, [1897] 2 Q. B. 543 ; 61 J P. 551 , 

67 L. J. Q. B 37 , 77 L. T. 304 ; 13 T. L K. 509 

— Div. Ct. 

9. Niiimnee — JDefeetue Brain — Structural 
Defect in. Single Dm ate Drain — Liability of 
Omners— Public Health Acts Amendment Ait, 
1890 (53 & 54 Vict c. 59), s. W—Puhlu: Health 
Act, 1875 (38 & 39 Vict. c. 55), s. 41.]— Sect. 41 
of the Public Health Act, 1875, applies to every 
case where the fact that a dram is m bad con- 
dition, or requires alteration and amendment, 
causes the dram to be a nuisance or iniunous to 
health , and in places wheic the Public Health 
Acts Amendment Act, ls90, is m force, sec. 19 
of that Act applies that section to the same 
extent to every diain which is a single private 
dram for the inirposes of sect. 19 of the Act 
of 1890. 

SOUTHWOLD OORHORATION I CllOWDY (1903), 
[67 J P. 278 , 1 L. a. E. 897~Div Ct. 

10. Pipe Dram tig Hnuces of more than one 
Owner — Drainage jntMing through Sewer and 
thence ’into Pipe — Whether ifoitm connected 
with Puhltii Sewer hij Single Prnate Dram — 
Pullie Health Act, 1875 (38 & 39 Vict) c. 15.5), 
ss. 4, 41 — Piihlio Health Acte Amendment Act, 
1890 (53 & 54 Vict, e 59), s. 19.] — A row oi 
houses, of which six belonged to the respondent 
and the remainder to other owners, weie drained 
hy a system of pqies ai ranged as follows . The 
houses were drained in pairs ; each house ot a 
pair was drained by a separate pipe which dis- 
charged into a pipe common to both houses, and 
each ‘ common pipe” discharged into a “line of 
pipes ” laid 111 piivate ground behind the houses, 
which conveyed the drainage to a public sewer. 
It was admitted by the appellants that the 
“ common pipes ” through ivhich the drainage 
of the respondent’s houses passed, were sewers 
within the meaning ot the Public Health Act, 
1875. 

Held — that, even assuming that the “line of 
pipes” which was laid behind the houses was a 
single private dram, yet, as the “ common pipes” 
were sew'ers, the respondent’s houses w'eie not 
connected with the public sewer by such .single 
private dram within the meaning of sect. 19 of 
the Public Health Acts Amendment Act, 1890, 
and that, therefore, the rcsiiondent was not 
liable under that section and sect. 41 of the 
Public Health Act, 1875, to contribute to the 


expense of repainiig the line of pijics behind llic 
house.s. 

Decision of Div. Ct ((190.5) 71 L. J K. B. 
954 ; 69 J. P. 464 ; 93 L T. 431 , 3 Iv. G. K 1 147) 
affirmed. 

Wood Green Urban District Council r . 

[Joseph, [1907] 1 K. B. 182 ; 76 L J K B. 

173 , 71 J. P. 89 , 96 L. T 176 ; 23 T. L. it. 

126; 5 L. G 11. 322—0. A, 

11 , Pithlie Health Act, 1875 (38 cV 39 Vict. 
0 56), ti. 41 — Puhlio Health Aetu Ammihiient 
Act, 1890 (53 & 64 Vict. c. 59). .v. 1!».]— A pij.e 
passing through private land convoyed to a 
public sewer the drainage of a luiiuber of 
house.s belonging to one owner and the drain- 
age of a number of houses belonging to anotlier 
owner. A nuisance having arisen m the [lipe at 
a point where it drained the houses belonging to 
both owners : — 

Held— that at that point the pipe w.as a 
“single private dram” wutlim the mearimg of 
sect. 19 of the Public Health Acts Amendment 
Act, 1890. 

Bradjoril v. Eu'ithouriie Corporatiim ([1896) 
2 Q B 205 ; (5.5 U J. () B 571 ; 60 J 1* .501 , 
45 W R. 31 ; 74 L. T, 762 --Div Ct ) ajipioveil. 

Hdl V Hair ([1895] 1 (]. B, 906 ; 64 L J. iM. 0. 
164 ; 59 J. I’. 374 , 43 W. 11. 651 ; 72 D. T. 629 
— Div. Ct.) overruled. 

Decision of Chiumcll, J. ([1904] 2 K, B. 807 ; 
73 D. J. K. n. 97(5 , 68 J. P 473 ; 20 T. L. II. 
5(57) reversed. 

Decision of Div. Ct. ([1901] 2 K I> 1 , 73 
L J, K B 497, 68 J. P 315; 90 L T. .507) 
levcrsed. 

Haedicke r. Friurn Barnet Urban Dis- 

[thict Council, Thompson /. Ecclee 

Corporation, [1905] 1 K B. llo i 71 L. J. 

K B 130 ; 69 J. P 45 ; .53 W. R. 211 ; 91 

L. T. 750 , 21 T. L. 11. 19 ; 3 L. G li. 20— 

C. A. 

III. EIGHTS AND DUTIES. 

See also Public Health. 

(a) General. 

12 . Carrying Sewer flirongh Pr irate Zand — 
Compensation — Arhiivntioei — Ahnndonment — 
CuHtS'-Puhho Health Act, 1875 (38 he 39 Vict. 
c. 55) ,s. 1(5.] — The defendants gave notice to Ihe 
plamiiff of their intention to make a sewer 
thiough her land. The plaintiff claimed the 
sum of 11300 by way of compensation for mjury 
and damage she sustained by reason ot the pro- 
posed work and required an arbitration Notice 
was also given by her that she had appointed aii 
arbitiator The dclendants having appointed 
their arbitrator, one meeting was held, and then 
the detendants abandoned their intention oi 
constructing the pioposed sewei and gave notice 
of such abandonment to the plamtifl. The 
arbitrators made their aivard. by which ihc 
defendants weie ordered to pay to theplaiidiif 
the sum of XlU for damages, and to pay the 
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Eights and UvAies— Continued. 

arbitrators’ costs, and the costs of the plaintiff 
as between solicitor and client 

Held (per fiidley, J.) — that the arbitratois 
were wrong in awarding the £10, inasmuch as 
the submission did not contain anything more 
than a lefereiice of the damage or injury which 
would be cau^'Cd by the execution of the works 
and did not include damage caused by the land 
being tied up by a notice ; and, further, that 
they had in law no power to deal with the 
costs. Per Channell, J., that the arbitrators had 
power to deal with the costs, as they vieie pro- 
peily appointed and the arbitration properly 
began. 

Davis r Witney Urban District Council 
[(1898) Id T. L. K. 433— Div. Ct 

13 . Cm- I'lliMI dieioer tUnmgh Pneate Land — 

Kecentiary ” — Puhho Health Aet, 187.> (38 & 

39 Vict. 0 . 55), ,v 16.] — A local authority work- 
ing under provisions in a Scotch Act very similar 
to those of sect. 16 of the Public Health Act, 
1876, pioposed to carry a sewer through private 
land. Their surveyor certified that the intended 
course of the sewer “ seems to be the best and 
most practical way of taking it. . . To cany 

out this plan it is necessary that the sewer be 
carried through the above close." 

Held — that such certificate was sufficient. 

Lewis V. Weston-sxi'per-2Iare Looal Board 
((1888) 40 Ch D. 55 ; 58 L. J. Ch. 39 , 37 W. K 
121 ; 69 L. T. 769) approved. 

Brown v , Kirkgudbriuht Magistrates, 
[(1906) 8 D. 77— Ot. of Sess. 

14 . Connection with Sewer — Pipe in Private 
Bead, a Sewer in Law — Xo Bight to Connect 
Brain with Sewer loithmt Coment of Owner of 
Boad—Puhlic Health Act, 1875 (38 & 39 Vict. 
e. 65), s 21.] — Although a pipe laid in a private 
road has, by virtue of sect. 4 of the Public 
Health Act, 1876, become a sewer, neither the 
owner of a house abutting on the road nor the 
local authority have any right to connect the 
drains of the house with the sewer without the 
consent of the owner of the road. 

Wood r . Ealing Tenants, Ld , [1907] 2 K. B. 

[390 ; 76 L. J. K. B 764 . 71 J P. 456 ; 97 
L. T. 520 ; 5 L G. R 1055— Div. Ot. 

15 . Brum — Connection with Sewer — Inspection 
Chamher — Bight to Comtruct in Foot-pavement 
-Public Health Act, 1875 (38 & 39 Vict. c. 65), 
.V. 21.]- — The owner or occuiiier of a house in a 
street IS not entitled to break up the surface of 
the footway for the purpose of constructing 
therein an inspection chamber in a diain 
carrying the diainage of the house into the 
public sewer. 

Senihle, that he has the right, when making 
the connection between his diam and the sewer, 
to construct an inspection chamber beneath the 
footway. 

Attorney-General v. Ashby, (1907) 71 J. P. 

[387 ; 97 L. T. 479 ; 23 T. I, R. 498 ; 6 L. G. 

R. 1192 — Joyce, J. 


16 , Biity of Local A iithontij to malic Sewers — 
Befawlt~ill3.nda.mos — Public Health Act, 1875 
(38 &39 Vict c 66), ss 1.5, 299 ] — A complaint 
to the Local Government Board under sect 299 
of the Public Health Act, 1875, is the ex.lusive 
remedy for neglect by the local authority of 
their duty to provide sufficient sewers for drain- 
ing their district, under sect. 15 of the Act, and 
a mandamus will not be gi anted to compel them 
to perform that duty. 

Judgment of 0. A., sub nom. Peebles v. 
Oswaldtmistle Urban Bistrwt Council {[\%0T\ 1 
Q. B 626) affirmed. 

Pasmore v . Oswaldtwistle Urban Dlstrict 

[Council, [1898] A C. 387, 62 J. P. 628; 

67 L. J. Q. B 635 , 78 L. T. 569— H. L. (E.) 

17 . Joint Private Brain — Joint Notice — 
Inspection of Brain — Improiing System — Public 

j Health Act, 1876, s. 41 — Public Health Aet. 
1890, s. 19 ] — B. was the owner of Hos. 6 and 7 
P. T., and the appellant was the ownei of Nos 
8, 9, and 10. All these houses were connected 
with ti.e public sewer by a private dram begm- 
nihg at No 10 and running towaids No 6. 

In May, 1896, the portion of the dram opposite 
Nos. 9 and 10 was put in proper repair In 
March, 1897, the appellant complained to the 
respondents’ inspector that there was a stoppage 
m the dram opposite Nos. 6 and 7, and the 
inspector thereupon served a notice on the owner 
of Nos. 6 and 7 inquiring the nuisance to be 
abated, but this was not done. The appellant 
thereupon, at the inspector's request, signed a 
complaint m writing to enable proceedings to be 
taken, under sect. 41 of the Public Health Act, 
1875, and thereupon the re.spondents passed a 
resolution to enable the diam to be opened oppo- 
site Nos. 6, 7, 8, 9, and 10 It was opened at 
Nos. 6, 7, and 8, and found to be choked with 
sewage, but it was not opened opposite 9 and 10. 
On March 25th, 1897, a joint notice was 
served on B. and the appellant, as the owners of 
Nos. 6, 7, 8, 9, and 10, requiring certain work to 
be done Default being made, the respondents 
entered and did the work opposite Nos. 6, 7, 8, 
and 9, and further, in ordei to make a better fall 
to the public sewer, relaitl so much of the drain 
as was opposite Nos. C 7, 8, and 9. An appor- 
tionment of the expenses so incurred was made 
and served on the appellant, and the present 
summons'was issued to recover such apportion- 
ment. 

The magistrates at the hearing made the 
order. 

Held (confirming the decision of the magis- 
trates) — that the joint notice was good, and that 
it was not necessary to take np ail the diam if a 
sufficient examination could bo made otherwise. 
As to the lelaying, that this was a question of fact 
foi the magi-trates and must be reconsidered by 
them, for, if this was an improvement of the 
system, the appellant ought not to be made to 
pay for it, for tliey could not order the appellant 
to do one woik and charge him with another. 

Lancaster r. Barnes District Council, 

[1898] 1 Q. B. 8.56 ; (!2 J. P. 405 ; 67 L. J. Q. B. 

744 ; 78 L. T. 365 ; 40 W. R 023— Div. Ct. 
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Rights and HvLties—Cooithiued. 

18 Laundry Effluent — “ Refuse^' from a 
Manufactory or “ Work" mterfermg with Treut- 
ment or Utilisation of Sewage — Bradford Tram- 
ways and Jmyroiement Act, 1897 (60 &; 61 Vict. 
G. cclx ), s. 46 ] — A laundry company were 
charged with causing or suffering refuse fiom a 
raanufactoiy or woik that would inteifere with 
the treatment or utilisation of the sewage of the 
city to flow or pass into the sewer of a corpora- 
tion, contrary to the section in a local Act. 

The magistrate toiind that the refuse from the 
defendants’ premis s did not interfere with the 
ti eatment or utilisation of the sewage of the city, 
and dismissed the informations. The following 
passage appeared in his judgment : “ It was 
proved by the clefemlants and admitted by the 
expert witnesses for the corporation, that the 
laundry effluent was part of the oi dinary sev\ age 
of the city, as being of the same nature as 
ordinaiy domestic sewage, and that if all clothes 
washing was done in private houses even moie 
acid would have to be used than at present, the 
necessity and expense thereof being the difficulty 
alleged by the corporation in the treatment of 
the sewage ” 

Held — that, without deciding whether the 
laundry was a “work ” or its effluent “refuse” 
within the meaning of the section, the case was 
concluded by the finding of the magistrate, 
which was not vitiated by the above-mentioned 
passage in his judgment. 

Garfield Yoeicseibe Laundries, Ld., 

r(1905) 69 J. P. 411 ; 8 L. G. R. 1192— 

Div. Ct. 

19 . Looal Act- — Construction of — Eu-emptions 
— Two Eicemjition Clauses — One only Referring 
to Successors in Business — Bradford Imyrore- 
inent Act, 1897 (60 & 61 Vict o. cclx.), s. 46 ] — 
By the Bradford Impiovement Act, 1897, the 
sending trade refuse into any sewer of the cor- 
poration is pn hibited; but there is a proviso 
that the peisons named in the first schedule are 
not to be convicted until payment of compensa- 
tion has been made for deprivation of the right 
of pouring trade refuse into the sewers in the 
manner theiein provided. There is another 
proviso that the persons named m the second 
schedule, or their successors m business, shall not 
be convicted until compensation has been paid. 
There were twenty-five businesses comprised in 
the first schedule, thirteen of which had been 
acquired by the W Company, but four of these 
had been discontinued The W. Company 
claimed to be entitled to pour trade refuse into 
the sewers in respect of these nine businesses. 
Any other interpretation was, it was said, irra- 
tional. Taking a new partner into a firm would 
otherwise forfeit the right to compensation foi 
the loss of the easement. The user could not be 
increased or used for a different kind of business, 
but the successors of tiie businesses specified in 
the schedule were entitled to the tompensation 
mentioned in the Act, 

Held — that as the pioviso limited exemption 
to the persons named, while there was another 
proviso exempting the persons named in the 


second schedule and their successors in business, 
the successors in business of the pei.sons named 
in the first schedule were not included in the 
exemption in the Act. 

Wooloombebs, Ld. r. Bradford Corpoua- 

[TION, (19U0) 70 J. P. 484 ; t L. G. B. 1038— 

Eady, J. 

20, Kegllgence — Drainage Aat — Injury caused 
Inj jVegligenee in the E.ceciition of Statutorij 
Powers — Drainage (^Ireland') Act, 1863 (26 & 27 
Vict. c. 88) ] — The defeiuiants, a drainage board, 
constituted under 2i) & 27 Vict. c. 88, for the 
purpose of draining their di.strict, acting m 
piu’suanee of their statutory powers, deepened 
and widened the bod of the river Bathangan 
and, by the diveision of another river, increased 
its flow They should have periodically cleansed 
the river bed, hut thi.s they failed to do, and 
owing to this neglect, Ihe river became choked 
up with mud, and after .some heavy rains, over- 
flowed its banks and flooded the plaintiff.s’ land. 

The Court held that the defendants’ statutory 
powers did not protect them from acts done 
negligently, but only from acts done under the 
statute with due and propoi care, and they were 
liable to the plaintiffs. 

Bligh i\ Rathangan Drainage Board, 
[[1898] 2 Ir. B. 20, 6— Q. B. Div. (Ir.) 

21. Pipe under Control of High wag Board 
Draining two Premises not in same Curtilage — 
SuhsHtution of Bural District Council for High- 
way Board — Puhlio Health Act, 1876 (38 &' 39 
Vict. e. 6.6), s. 4 —Local Government Act, 1894 (5G 
& 67 Vict. e. 73), s. 26 ] — A pipe which, m 1894, 
was vested in or under'^the control of a highway 
board— an aiithuiity having the management of 
roads, and not a local anthonty under the Public 
Health Act, 187,") — and was, therefore, not a 
sewer within the meaning of .sect. 4 of that Act, 
did not become a sewer by virtue of sect. 25 of 
the Local Government Act, 1894, which enacts 
that the powers, dutie.s and liabilities of highway 
boards are to be transferi ed to the rural district 
councils (sanitary authorities), and that highway 
boards are to cease to exist. 

Williamson r. Durham County Counoil ; 
[Ecclesiastical Commissioners v. Dur- 
ham County Council, [1906] 2 K, B. 66; 

75 L. J. K B. 498 , 70 J, P. 362 ; 64 W. R. 

609 ; 9.6 L T. 471 : 4 L. G. 11 11 63- Div. Gt. 

22 Sewer • — Lands — Easement — Reputed 
Owner or Oocupier—Eotice — Compensation — 
Costs— Puhlic Health. Act, 1875 (38 & 39 Vict.c. 
56), ss. 4, 16, 32, 33, 308 — Puhlio Authorities 
Protection Act, 1893 (56 & 57 Viet. D. 61),. s. 1 (c). 
— Where an urban sanitary authority constructed 
a sewer under the 1 ed of a goit, on which the 
defendant had a mill and a mill-pond to which 
water was supplied by the goit, without giving 
notice to the defendant as required by sect 32 of 
the Public Heidtli Act, 1875, and the defendant 
forcibly dug down to, broke, and jilugged the 
sewer. 

Held — that the interest of the defendant was 
an easement, and so came within the definition 
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of “ lands ” in sect. 4 of the Public Health Act, 
ISTf), even if the defendant was not the actual 
owner, and the plamtiifs, theiefore, had no 
authority to carry a sewer under the goit ; but 
the defendant having cut the sewer, and thereby 
caused great inconvenience and risk of disease to 
the juiblic, there would be no costs in the action ; 
the defendant was within his rights in counter- 
claiming for damages, as the plantiffs, by 
resisting his title had given him no opportunity 
of agieeing upon damages. 

Cleokheaton Ueban Disteiot Council v. 

[Firth, (1898) 62 J. P, 636— Kekewich, J. 

23 Seiven — Want of Jtejmtr — Accident — 
Liability of Samtary A^ithonty — Neyllgcnce — 
Public Health Act, 1875 (38 & 39 Vict. c. 65), 
ss 13, 15, 19.] — A local sanitary authority in 
fulfilling their duty as to maintaining sewers 
under sects. 13, 15, and 19 of the Public Health 
Act, 1875, are not liable to an action for injury 
occasioned by the execution of their statutory 
duty unless it has been negligently performed 

In an action against an urban sanitary autho- 
rity for damages for injury sustained by a hoise 
while passing along a highway, owing to one of 
Its feet going through the crust of the road into 
a hole underneath, it was proved that this hole 
was caused by a defect m a mortar j'oint in a 
sewer running under the highway, which defect 
was caused by rats working through the mortar. 
The sewer had been constructed by a private 
body, and had been taken ovei by the defen- 
dants many years before the accident. Under 
the weight of the horse the crown of the road 
gave in, thereby causing the injury. Nothing 
had occurred to give the defendants warning 
that there was anything wrong with the sewer, 
and there was no evidence of negligence on their 
part. 

Held — that, in the absence of negligence on 
the part of the defendants, the action was not 
maintainable. The responsibility of the defen- 
dants rested upon the Public Health Act, 1875. 

Bathurst Borough v. Maepherson ((1879) 4 
App Gas. 256 ; 48 L. J. P. C 61 , 43 J. P. 827 , 
41 L. T. 778— P. C.) and dicta m Sydney 
cipul Council V Bourhc ([1895] A. C. 433 ; 64 
L. J. P 0. 140 ; 59 J. P. 659 ; 72 L. T. 605 ; 11 
R. 482 — P. 0 ) explained. 

Lambert v Lowestoft Corforation, [1901] 

[1 Q. B. 590 ; 70 L. J. K. B. 333 ; 66 J. P 326 ; 

49 W. Pv. 316 ; 84 L. T. 237 ; 17 T. L. R. 273 

— Div. Ct. 

24 . Owner of Property outside District — Bight 
to couneot Sewers — Seivers not yet Consfruoted — 
Action for a Declaration — B. S C , Ord , 25, 5 
—Piibiic Health Act, 1875 (38 & 39 Viet. c. 56), 
s, 22.] — An owner of land proposed to lay out 
some of it as a budding estate, and gave notice 
to the authority of an adjoining district of his 
intention to connect his jiropo-ed sewer with 
their sewer. On their objecting, the owner 
commenced an action claiming a declaration of 
his right to connect under sect, 22 of the Public 
Health Act, 1875. 


Held — that although there is jurisdiction to 
make a declaratory judgment under Order XXV., 
r. 6, this jurisdiction must be exercised with 
caution, and that as the proposed sewer had not 
yet been constructed, and no houses yet built, 
it was undesirable to make a general declaration 
as to futnre rights, which might hamper an 
arbitrator, or Gourt of summary jurisdiction 
acting under sect. 22 

Faber v. Gosforth Urban District Council, 

[67 J P. 197 ; 88 L. T. 549 ; 19 T. L. R. 435 ; 

1 L. G. R. 579— Eady, J. 

26 . Vestry's Moisting Sewer — Additional Sewer 
from adjoining Urban District — Injunction — No 
Praetioal Result — Public Afuisance'] — Action 
by the plaintiffs, the Vestry of 8t Mary, 
Islington, in the county of London, against the 
defendants, who are outside the county of 
London, for an injunction to restrain the defen- 
dants from permitting their drams and sewens 
to remain connected with the plaintiffs’ sewers ; 
also an injunction to prevent any future 
connection. 

Held — ^that the Court had no jurisdiction to 
compel the defendants to remedy the incon- 
venience caused by the connection of their 
diams and sewers with the plaintiffs’ sewer ; 
and the Gourt would not grant an injunction, 
the result of which would be to create a public 
nuisance. 

St. Mary, Tslincton, Vestry v. Hornsey 

[Urban District Council, (1899) 63 J. P. 

488 , 80 L. T. 746— Kekewich, J. 

(b) Cesspools. 

26 . Comlu it — Sewer — Local Bye - La lo.'] — B . , 
the owner of certain houties, constructed a series 
of cesspools for their drainage on his own land. 
Ho then constiucted a conduit, which conveyed 
the overfiow therefrom to a larger cesspool He 
was summoned for constructing these cesspools so 
as to have an outlet into a sewer, viz., the conduit 
and the large ce.sspool, contrary to the local bye- 
law. 

The magistrates were of opinion that the 
conduit, being used for the drainage of several 
dwelling-houses occupied by different persons, 
was a sewer, and that an offence had been 
committed. 

i Held — that the magistrates were w rong, and 

that the appellant had not constructed these 
cesspools contiary to the bye-law 
Button ?• Tottenham Urban District 

[Gounoil, (1898) 78 L. T. 470 , 19 Cox, 

C. C. 36— Div Ct. 

27 . Drwimye System — Ditch — Catered Dram 
— Pi])es — System of Drainage laid on Land 
without Consent of Owner — ■ Subsequent 
Con'icnt of Owner — Vesting of Sewer in Local 
Authority — Publie Health Act, 1875 (38 te 39 
Vict. c. 55), ss. 4, 317.] — Sewage was convej'ed 
from two p'oints by pipes or underground drains 
to an open ditch on the same estate from which 
there was no outflow. 
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Held — that these connections did not consti- 
tute a sewer. 

Meader v. West C'lnoes Loenl Board ([1892] 
3 Oh 18 , 61 L. J. Ch. 661 ; 40 W. R. 676 ; 67 
L. T. 464) followed. 

A system of drainage by agreement between 
two landowners was so constituted ns to take 
drainage mattei fiom a cesspool which had 
formerly overflowed and created a nuisance. 
Pipes were laid above and below, and the cess- 
pool was converted into a sort of catchpit. 

Held — that the connection none the less con- 
stituted a sewer because a stdl existing cesspool 
had been converted into a kind of catchpit. A 
ditch used for the discharge of sewage matter 
may be a sewer. 

If a man by way of iiespasa lays down a line 
of pipes to convey drainage mattei on the land 
of another, and the landowner subsequently con- 
sents to such use of Ins land, a sew'er will have 
been constituted that will vest in the local 
authority. 

Pakekham r. Ticehuest Rural District 

[Council, (1904) 67 J. P 148 . 2L. G R.19 

— Buckley, J 

(c) Drainage and Sewerage. 

28 . Award — Permanent Scheme of LraUmje 
— Bestrictwm us to Bejmtunnff — Presmnptnm 
of Lost Grant or lielease of Furhidden Bight of 
JDepastwing — No Legal Origin — Evidence of 
Long-oontiiined Praotlcef-lith^ existence of a 
lost'grant cannot be presumed unless (he grant 
could have had a legal origin 

An Act provided for the inclosure and drainage 
of a particular marshy district of fen land, and 
contained a provision forbidding the pasturage 
of any stock, except sheep, on roads set out in 
a portion of the district. There was a fuither 
provision m the Act, which provided for the 
yesting in a person or persons to be nominated 
by the Inclosiue Commihsioners in tbcir award — 
having the force of an Act of Parliament— of the 
property in the herbage on all other roads, both 
public and private, within the area to he drained. 
The award made under the Act designated the 
surveyor of highways for the time being for the 
area as the peison iti whom the herbage on 
certain loads, including Moor Road — the road in 
question -was to be vested, and went on to limit 
the purpose for which he might let the same to 
the pasturage of sound and healthy sheep. The 
question arose whether, having regard to the 
provisions of the Act and the award, it would 
have been legally possible for any peison or 
persons to grant to the surveyor of highways the 
right to do what by those provisions is foi bidden, 
namely, to let the herbage on the road in ques- 
tion for the purpose of depasturing, not only 
sheep, hut also horses and cattle. There was 
evidence of a long-continued practice of letting 
the herbage on the road for the pasturage, not 
of sheep exclusively, but also of a limited number 
of horses and cattle. The question also arose 
whether that ought to be treated as evidence of 
a lost grant, which might have had a legal origin 


The plaintiff was the occiqiier of an allot ineiit 
adjoining the road called Moor Road, and tlie 
defendants w'cre the rural (list net council, who 
were the succcssois of smveyor of high wavs, and 
the owner of horses and cattle which had been 
depastuicd on the road The plamtift claimed 
an injunction and damages, 

PlELD — that the provisions of the Act were 
intended, not as nieioly temporary anangements 
for the drainage of the area to which it related, 
but as a permanent scheme for the drainage of 
that area, not only for the henetit of persons 
interested in if, but as part of a hirgei district 
already [irovided lor by other Acts, which scheme 
was to piovide in connection with those .\cts for 
a complete and systematic drainage of the whole 
area down to the sea ; that it was not competent 
for the owner of the sod of the Moor Road or 
any other person to grant the right of depast untig 
cattle and horses on it. because that would be 
distinctly contrary to the puriiose of tlie Act ; 
that the infci'encc to be dravvn from the hgisla- 
tion was that the provision for excluding cattle 
from the roads was intended to bo a permanent, 
feature of the scheme for the inaintenance of 
the drainage of the area, and not tempurary 
only ; that a grant such as was suggested would 
have been illegal, whoever was supposed to have 
made it ; and the plaintiff was entitled to main- 
tain his action for some damages, as having been 
injured by the illegal action of the defendants. 

Decibiou of Cozens- Hardy, .T ([UHd] 1 Ch. 
22 ; 70 L. J. Ch. 36 , 66 J R. 66 ; 49 W R 164 ; 
S3 L. T. 496 ; 17 T. L. R. 36) reversed 

NEA VERSON r. I’ETERBOROUCiH RijrAL DIS- 

[trict Council. [1902] l Ch. 667 71 L. J. 

Ch. 378 , 66 J. r. 404 ; 60 W. R. 649 ; H6 L T, 
739 ; 18 T L. R. 360— C. A. 

29 Discharge of Sewage upon Private Lands 
— Private -Nnis/rHce~~2h'eserij)fion — Bight of 
IIoKseholdcrs to dram into Seii'err.s~~Prohii'ntio)i — 
PuJdic Health Met, 1876(38 A 39 Viet. e. 66), 
ss. 21, 299.] — It would be highly dangerous to 
allow the trivial and occasional passage, along a 
natural channel, of water moie or less con- 
taminated, to ripen into a legal claim to pour 
sewage of all kinds and of indclimte amount 
along such natural channel. Where sewage is 
discharged by a sanitary authority upon private 
property so a,s to become a nuisance, no injunc- 
tion will be granted against such autliority 
which will interfere with the rights of a large 
number of householders (under sect, 21 of the 
Public Health Act, 1876) to connect their houses 
with the sewers of such authority, if such rights 
h.ave been gained by piescription or the connec- 
tions made with the consent or acquiescence of 
the sanitary authority, or which will prohibit 
such authority from jiermitting or allowing fresh 
connections to be made ; but an injunction will 
be granted restraining the authority from direct- 
ing or authorising any sewage or foul matter to 
flow or to be discharged from sewers or drams 
vested m them as such sanitary authoi ity upon 
private property. 

Charles v. Finchley Local Board ((1883), 
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23 Ch D. 767 ; 62 L. J. Ch. 564; 47 J. P, 791 , 
31 W R. 717 , 48 L. T. 5G0) dissented fi-om. 

Attovn>‘i]- General v. Acton Loral Hoard 
((1882) 22 Cb D. 221 , 52 L. J. Ch. 108 , 31 
W R. 163 ; 47 L. T 510 — Fry, J.) and Attornei/- 
Generid v, Clerlienwell Vestry ([1891] 3 Ch. 
527 ; 60 L. J. Ch. 788 ; 40 W. R. 185 ; 65 L. T. 
312 — Romei, J.) followed. 

Ainley v, Kirltlieaton Local Board ((1891) 60 
L J Ch. 734 ; 55 J. P. 230 — Stirling, J ) followed. 

All application should have been made under 
sect. 299 of the PuVilic Health Act, 1875, to the 
Local Gnveinment Board. 

Bhown V Dunstable Cobpoeation, [1899] 
[2 Ch. 378 ; 68 L. J Ch 498 , 63 J P 519 ; 
47 W. R. 538 ; 80 L. T. 650 ; 15 T. L. R. 386— 
Cozeus-Hardy, J. 


30 B,rj}enses — Sjjcrial Drulnaye District — 
Assessment of Expcnsc't on — E,rpen,ses of Forming 
Special District — Puhhe Health (Scotland) Act, 
1897 (60 & 61 Vict 0 . 38), .v 133 ]— Sect. 133 of 
the Public Health (Scotland) Act, 1897, piovides 
that ’‘where any special drainage district has 
been formed under this Act . . . the expense 
incurred by the local authority for sewerage or 
drainage within the same or for the purposes 
thereof, and the sums necessary for payment of 
any money bori'owe'd therefor either before or 
after the passing of this Act, together with the 
interest thereof, shall be paid out of a special 
sewer assessment which the local authority shall 
raise and levy on and within such . . . special 
district ...” 

Held— that where a special drainage district 
has been formed, the local authority is empowered 
by the section to levy an assessment upon the 
special district for payment of legal and other 
expenses incurred in connection with, but prior 
to, the formation of the district. 

Decision of Ct. of Sess. (6 F. 553) affirmed. 
Inverarity r. Forfarshire County Council, 

[1906] A C. 364 ; 70 J. P. 609— H. L (8c.). 


31. Heio Drumuje in Part found Hecessary .) — 
By vsect 16 of the Glasgow Police (Amendment) 
Act, 1890, it is piovided that wheie the drains of 
premises are proved to be defective the owner 
thereof shall be compelled on receiving an order 
to that effect from the Police Commissioneis to 
carry out all necessary operations for removing 
defects of stiucture or to do all such acts as may 
be required to prevent risk to health ; and that 
it he does not comply with the same the work 
may be executed by the Police Corannssioneis, 
who are empowered to recover the expenses so 
incuried as damages fiom the owner. The 
drains of a block of houses having been found to 
be in a defective condition, an order was given 
to the owner by the Gommissioneib to repair the 
same. This they tailed to do, and the work w'as 
done by the Commissioners themselves, but 
instead of repaving the old drain they built a 
new one upon another site, having an outfall 


■ into the mam sewer, and then brought an action 
to recovei the expenses so incurred The Comt 
of Sessions assoilzied the owner on the ground 
that a new system of drainage, such as that 
earned out by the Commissioners, was not 
warranted by the above section. The House of 
Lords remitted the case to the Conn of Sessions 
to find whether or not in the opinion of the 
Commissioners the new drainage was a necessity. 
Tie Court found that part of the drainage had 
been considered necessary, but not the rest. 

Held— that the owner wms only bound to pay 
! for the part that had been considered necessary. 

Glasgow Corporation r. M’Omish, [1898] 
[A. C. 432— H. L. (Sc.). 

32 Intercepting Sewers — Piyht of Seieral 
Districts to Dram into — Parish added to one of 
the Dost nets — Biykt of Added, Parish to Dram 
into Intercepytuuj Sewers — Brighton Intercepting 
and Outfall Sewers Act, 1870 (S3 &; 34 Vict c. c ), 
ss. 4, 36, 91 — Hove Commissioners Act, 1873 
(36 & 37 Vict, G. XGv).] — By an Act of 1870, 
interceptingsewers were constructed for Brighton 
and an adjoining district then under the control 
of the West Hove Commissioners and another 
similar body. Sect. 91 provided that, if at any 
time any local board, or body of commissioneis, 
should be constituted for anydistiict in which 
any part of the authorised sewers would be 
situate, having powers with lespect to the 
sewerage or diainage of such district . . . such 
board or body should be entitled to participate 
in the benefits of the Act. 

In 1873 the Hove Commissioners weie con- 
stituted ; and in 1893, by an order of the county 
council, the parish of A. was added to the urban 
sanitary district of Hove. 

Held — that the whole hoiough of Hove, in- 
cluding the parish of A., was entitled to dram 
into the intercepting sewers. 

Decision of C. A. (67 J. P. 335 ; 19 T. L. R. 
306) affirmed. 

Corporation of Hove i\ Brighton Inter- 
[CEPTING and Outfall Sewers Board, 

(1904) 20 T L. R. 760 , 68 J. P. 565 -H. L. (E.). 

33. Hew House — Combined Brain fo-r Two 
Houses — Public Health Act, 1876 (38 & 39 Vict. 
e 55), s. 25 ] — The lespondent deposited with the 
appellants notice of mteiitioii to erect two houses 
in one block, and a block plan showing a com- 
bined drain for the two houses was attached to 
the notice. The notice and plan w^ere disapproved 
by the appellants on the report of their surveyor 
and they made an older under the Public Health 
Act, 1876, s 2.5, oidernig that a sepaiate drain 
should be made for each of the houses. The 
justices thought that the appellants w'ere not 
entitled to take into consideration anything but 
size, level, materials, and fall, and that the 
appellants had not jurisdiction to order a separate 
diain for each house. 

Held — that the question wa.s whether a house 
had been built without a drain constructed rn a 
manner approved by the local authority ; that 
sect, 25 was a distinct enactment that a person 
who erected a house must provide a dram for 
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that house ; and that the justices had overlooked 

the real question that they ought to have decided 

WooDiroED Urban District CounciI/'Ji. Htaek, 

rci902) 60 J. P. 530 ; 86 L. T. 686 ; 18 T. L. B. 

439— Div. Ct. 

34 . New Houne — Necessary for the Effectual 
Eralnage of mch House — One Brain for Sewage 
only and another for Surface Water only — Bis- 
cretion of Urhan Council — Public Health Act, 
1875 (38 k 39 Vict. c. 55), ,s>. 26 ]— Sect. 26 of 
the Public Health Act, 1876, enacts that “ It 
shall not be lawful in any urban district newly 
to erect any house or to rebuild any house 
which has been pulled down to or below the 
ground floor, or to occupy any house so newly 
erected or rebuilt, unless and until a covered 
dram or drains be constructed, of such size and 
materials, and at such level, and with such fall, 
as on the report of the sin veyor may appear to 
the urban autboiity to be necessary for the 
effectual drainage of such house,” 

Held— that sect. 25 relates only to the re- 
quirements as to size, materials, level, and fall 
of the drain or drains necessary for each par- 
ticular house, and the consideration by an urban 1 
council of the benefit of the district generally in 
respect of their system of sewage disposal does 
not come within sect 26. Therefore where there 
are two sewers running down a road in which 
a new house is being built, one sewer for con- 
veying surface water only and the other for 
conveying sewage only, the urban council can- 
not, under sect. 25, compel the owner of the 
house to make two separate drains, the sewage 
dram connecting with the sewage sewer, and the 
other drain with the other .sewer, if one dram is 
sufficient for effectually draining the house. 

Mathews v Straohan, [1901] 2 K. B. 640 ; 70 

[L. J. K B. 806 , 66 J. P. 789 ; 49 W. R. 651 ; 

85 L. T. 68 ; 17 T. L. R 619— Div. Ct. 

36 . Private Brain — Braining Several Houses 
— Dram Emptying into Cesspool — Undertaking 
by Owner to treat Brain and Cesspool as Private, 
and to Cleanse Same — Nuisance at Cesspool — 
Liability of Owner as “ Person by lohose Act, 
Befaiilt, or Sufferance Nuisance Arfscs ” — Public 
Health Act, 1875 (38 & 39 Vict. c. 65), ss. 94, 96, 
96.] — The appellant, before building certain 
houses, submitted plans showing a scheme of 
drainage, and the plans were accepted subject 
to the appellant entering into an undertaking 
with the local authority ; accordingly a drain or 
sewer, with which each house was connected by 
a single pipe, was constructed along the middle 
of the road for a distance of about 1,200 feet, 
communicating with the surface by manholes, 
and terminating in a large cesspool constiucted 
on the adjoining land of which the appellant was 
lessee in posses.sion. Several of the houses weie 
connected with the dram and were drained 
through the drain into the cesspool as the ulti- 
mate outfall The appellant was not the occupier 
of any of the house,?, but was, within the meaning 
of the Public Health Acts, the owner of six of 
them, rnd of the land on winch the cesspool was 


built : and in the undertaking given to the local 
authority, he undertook that the drums should, 
for all purposes of the Public Health Acts, be 
private dr.ams, and that the diams and cesspool 
should be cleansed and maintained by liiiii. A 
nuisance existed at the ce.sspool from the over- 
flowing therefrom of sewage. 

Held, on the authority of Meatier v HV.sf 
Cowes Local Board ([1892] 3 Oh. 18 ; 61 L J. 
Ch. 561 ; 40 W R. 676 ; 67 L. T. 451-0. A.)— 
that the appellant was the person by whose act, 
default, or sufferance the nuisance arose, and 
that the obligation to clean out the cesspool and 
abate the nuisance was upon him, and not njiou 
the local aiiLhonty, notwithstanding that the 
dram received the drainage of more than one 
house. 

Per Ohaimell, -T. — Even if the drain became a 
sewer within the meaning of the Public Health 
Acts by reason of its receiving the drainage of 
more than one house, yet, as between the imme- 
diate parties (the local authority on the one 
hand, and the ajipellaiit, who had given .such 
an undertaking, on the other), the appellant 
would still be the person by whoso act or default 
the nui.saiice arose, although third parties might 
have a right to say that as between them and 
the local authoriLy the whole had ve.sted m I he 
local authority as a sewer, and that the local 
authority were liable to abate the nuisance. 

Butt v. Snow, (1903) 89 L. T. 302 ; 67 J. P. 

[454— Div. Ct. 

36 , Scouring and Cleaning of Hirers, Brains, 
4'c. — Beposit of Mud and Sulla ge on Ad joining 
Lands — Compensation — Liahditg of Commis- 
sioners to Pay — Middle Level Acts, 1810 
(60 Geo. 3, e. 125), ss. 32, 59 ; and 1844 (7 & 8 
Vict. 0 . cvi.), s. 67.] — By the Middle Level Act, 
1810, commissioners were appointed to cleanse 
and improve certain rivers and drains. Sect. 32 
of the Act provided that the mud, tSir , taken out 
of the nveis and drains should in all ca.so8 where 
the rivers and drains were not embanked be laid 
in such place as the commissioners in their dis- 
cretion should think proper, and by sect. 59 the 
commissioners were empowered to enter upon 
the lands of any person adjoining or near to any 
of the rivers and drains to take and dig earth 
therefrom and “ to do such other acts as may be 
necessary to carry into effect the purposes of this 
Act, making satisfaction to the party nr parties 
injured thereby.” The commissioners scouied 
certain rivers and deposited large quantities of 
mud and sullage on the adjoining lands, the 
owners of which claimed compensation for the 
injury caused to their lands by such deposit. 

Held — that sect. 32 of the Act did not empower 
the commissioners to deposit the mud and sullage 
compulsorily upon land without paying com- 
pensation, but merely authorised thorn to deposit 
it as they thought fit on places where they had 
a right to deposit it. 

Held, also, that sect. 69 authorised them to 
deposit it on adjoining lands, but on condition 
of paying compensation. 

In re Moulton and Others and The Middle 

[Level Commissioners, (1907) 71 J. P. 402 ; 

97 L, T, 391 ; 6 L. G. R. 961— Bray. J. 
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37. Sewage Piivpom — Land nut regnired for 
Purpose for which Acquired — Order for Sale — 
Puhlic Health Act, 1876 (38 & 39 Viet <?, 66), 
s. 175.] — The T. niban district council had 
acquired certain land for sewage purposes, con- 
templating that part of it would not be so 
lequiied, but would be sold under sect. 175 of 
the Public Health Act, 1875, The council sub- 
sequently became of opinion that all the land 
would be ultimately required for sewage pur- 
poses, and on a portion of it consequently retained 
and not immediately required, had dug a trench 
m which they had deposited dustbin lefuse, and 
raised a mound. Over another portion they had 
constructed a temporary footpath and had placed 
benches on it for recreation ; and it was alleged 
that they were entertaining a scheme for turning 
this portion into a public recreation ground with 
a lake, bathing-place, and promenade. The 
Attorney-General brought this action, at the 
relation of P., a resident in the district, claiming 
a declaration that the land was not required for 
the purpose for which it had been acquired under 
the Act, and should be sold, and an injunction 
restraining the council from using any portion of 
it as above described. 

Held — (1) that the land so acquired was in 
fact required for sewage purposes, and was not 
within sect. 176 of the Act ; (2) that the defen- 
dant council had not so dealt with the portion 
of land on which they had made a trench and 
mound, &g , as to render it wholly unfit for sew- 
age purposes, and that it ought not to be sold ; 
(3) that none of the acts done by the council 
on the other portion of the land were other than 
of a temporary character, not interfering with 
its use when ultimately required for sewage pur- 
poses, and that the council were entitled so 
temporarily to use in any lawful manner any 
portion of the land not immediately required ; 
but (f) that the contemplated erection of a 
bathing-shed, &c., would be beyond the legiti- 
mate temporary user of the land. 

Attornby-Gbnebal r. Teddington Urban 

[District Council, [1898] 1 Ch. 56 ; 61 

J. P 825 ; 67 L. J. Ch. 23 ; 77 L. T. 426 : 14 
T. L. R. 32 ; 46 W E. 88— Eomer, J. 

38. Sewage — liight of Bwrharging — Per- 
nussion hy' Owner of Land to Corporation to 
Discharge Surjacc Water on to Land — Sewage 
from Houses Discharged on to Land — Injunction 
—Costs ] — The corporation of C. had for many 
years by permission discharged surface water 
from a public road into a pond on the plaintiff’s 
land through a drain belonging to the corpoia- 
tion. Subsequently, as the drain became offen- 
sive, the water was at the plain tifi’s request 
diverted into a cesspool made by the corporation 
on his land. By diiection of the corporation the 
defendant H. connected some newly-built houses 
belonging to him with the dram, and the sewage 
from these houses was accoidingly discharged 
into the plaintiff’s lands through the drain. No 
permission was given by the plaintifi: for this to 
be done. 

Held — that the plaintiff was entitled to an 


injunction against the corporation and H., 
restraining them from discharging the sewage on 
his land, and to a mandatory injunction to dis- 
connect the houses from the dram, but that the 
corporatian should pay the costs both of the 
plaintiff and H. 

Gibbings V. Hungebford, [1904] 1 Ir. E. 211 

[—0 A. 

39. " Sewer'’ — Sewage — Entry on Priiate 
Land, loitlmit Notice, for Erection of Pumping- 
Station — “ Recpunng, Storing, Disinfecting , 
Distributing, or otherwise Disposing of" Sewage 
—Pxibhe Health Act, 1876 (38 & 39 Viet. c. 55), 
ss. 16, 27,] — The plaintiffs sought to restrain the 
defendants from proceeding with the construction 
of a pumping-station — to lift and pump the 
sewage along a rising mam to an outfall — in 
course of erection by them upon a strip of 
unenclosed or w'aste land alleged to belong to 
the plaintiffs or one of them The defendants 
had entered upon the land in question without 
giving any notice to the plaintiffs. The ques- 
tion arose whether the pumpmg-station was a 
“ sewer ’’ within the meaning of sect. 16 of the 
Public Health Act, 1875, under which the defen- 
dants weie empowered to cany a sewer under a 
turnpike road or street, or after notice into or 
under lands within their district, or was a work 
within the provisions of sect 27 of the same Act 
adapted to be used for “ receiving, storing, dis- 
infecting, distributing, or otherwise disposing of ” 
sewage. 

Held — that the pumping-station was not a 
‘•sewer”; that the words of sect. 27 applied to 
a ca.se like the present ; that what was being 
done was being done unlawfully , and that the 
plaintiffs had made out a case for an interim 
injunction. 

Ring’s Oollegb, Cambridge r Uxbridge 

[Rural District Council, [1901] 2 Ch. 

768 ; 70 L. J Ch. 844 ; 85 L. T. 303 ; 17 
T. L. E. 762 — Byrne, J. 

40. Sewer — Laying of through Private Laxid 
— Compensation — Laud Injuriously Afeoted hy 
other WorJis forming Part of same System on 
Land of other Owner — “Full Compiensation " 
PuUic Health Act, 1875 (38 & 39 Viet. c. 55), 
ss. 16, 27, 308.] — A local authority, under the 
powers conferred upon them by the Public Health 
Act, 1875, laid certain sewers through the 
claimant’s land and paid compensation in respect 
thereof. The local authoiity then proceeded to 
construct on neighbouring land, not belonging to 
the claimant, a pumping station, reservoir, and 
outfall sewer, which, together with the sewers 
laid through the claimant’s land, were intended 
to form one combined system of sewage works. 

The claimant claimed compensation under 
sect. 308 of The Public Health Act, 1875, for 
injurious affection of his land by the construction 
of the pumpmg-station and reservoir on the 
adjoining land not bought from him. 

Held — that as the works were not being con- 
structed on land belonging to the claimant, he 
was not entitled to recover compensation under 
sect. 308 of the Public Health Act, 187."), 
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although such woiks formed one system with 
and were connected with the sewers laid through 
his laud. 

Horton r. Oolwyn Bay and Colwyn Urban 
[District Council, [1907] 1 K. B. 14 ; 76 
L. J K B. 91 ; 71J P 69 , 96 L T. 84 ; 26 
T. L B. 75 ; 5 L. G. R. 22~Bigham, J. 

41 . Seioer — Laning of Through or Under 
Towing Path of Baer — Interruption of Traffic — 
Consent of Hirer Comerrators — Puhlic Health 
Act, 1876 (38 & 39 Vict. c 55), ss. 16, 327.]— 
The defeudant.s resolved to construct a system 
of sui'face water drains in their district to 
discharge into the river Thames by means of 
an outfall drain, canned into, through, and 
under the towing path, the soil of which was 
vested in the plamtifl.s, who were g body of 
persons entitled by virtue of an Act of Parlia- 
ment to navigate on or use such river, or to 
receive tolls or dues in respect of the navigation 
thereon or use thereof. The special case stated 
that the execution of the works by the defen- 
dants would temporarily interfere with the 
tiaffic upon the towing path, but that it was the 
intention of the defendants to so carry out the 
woiks as not at any time to interrupt the traffic 
over more than one-half of the said path, and to 
avoid, as tar as possible, any interference with 
the towing of vessels 

Held — that, upon that statement, the execu- 
tion of the works would interfere with the towing 
path so as to interrupt the traffic thereof within 
the meaning of sect 327 (3) of the Public Health 
Act, 1875, and that under those circumstances, 
by reason of that .section, the defendants had no 
right to carry the outfall drain into, through, or 
under the toivmg path, without first obtaining 
the licence and permission ot the plaintiffs so to 
do, and submitting to such restrictions and 
agreeing to such terms and conditions as the 
plaintiffs thought proper to impose. 

Thames Conservators t. Walton-upon- 
[Thames Urban District Council, (1907) 
71 .1. P. 202 ; 96 L. T. 555 ; 5 L. G. B 274- 

Philliinore, J. 

42 . Sewer — Bight of Support for — Mines and 
Minerals — Puhlic Health Act, 1876 188 & 39 
Vict. e. 55), ss 16, 16, 176, 176, 30S—Puhlie 
Health Act, 1876 f Sup port of Sewers) Amend- 
ment Act, 1883 (46 & 47 Vict. c. 37), ss. 2, 3. 4, 
5.] — By a piovisional order confirmed by Act of 
Parliament on August 13th, 1876, the Local 
Government Board authorised the B. Corpora- 
tion to put in force the compulsory powers of 
the Lauds Clauses Acts with regard to certain 
lands which thev required for sewage purposes. 

On October 27tti, 1874, the corporation gave 
to the plamtpffs’ predecessor a notice to treat for 
some of his land (excepting the mines and 
minerals), and the question of compensation 
was refened to arbitration. On August 9th, 
1876, the arbitrator made his award in respect 
of the lands (excepting all mmeials lying within 
or under the same). The compensation having 
been paid, the lands, excepting all minerals ^ 


lying within or under the same, were conveyed 
to the corporation by two coiiveyance.s, dated 
May 9th, 1878, and Apiil 6th, 1883 ; the con- 
veyances contained a jiower for the owner to 
work the mmeials by uudergrouud workings 
only. 

On April 11th, 1876, the corporation gave 
notice to the plaintiffs’ predecessor, under the 
Public Health Act, 1875, that they jiroposedand 
intended to construct an outfall sewer on certain 
other land m his possession, and on February 1 9th, 
1878, the umpire made his award (purporting to 
be under sect. 308 of that Act) reciting an agree- 
ment that the landowner should have rights of 
herbage, passage and building over the land, and 
awarding that the coiporatiou should pay a per- 
petual ground rent of so much per lineal yard 
for the sewer. 

On August 25th, 1883, the Public Health Act, 
1876 (Support of Sewers), Amendment Act, 1883, 
was passed. 

On July 14th, 1904, the B. N Colliery Co , Ld , 
the lessees of the mines, gave notice to the eor- 
poratiou that they intended to commence woik 
within forty yards of the sewage works, and on 
July loth the corpoiation gave notice that if the 
company proceeded to work they would demand 
compensation in respect of any damage to their 
sanitary works, and that they claimed that they 
had acquired a right to support in respect of the 
sanitary works before the passing of the Public 
Health Act, 1875 (Support of Sewers), Amend- 
ment Act, 1883 

In an action by the plaintiffs for a declara- 
tion that upon the true construction of the 
Public Health Act, 1875 (Siippoit of Sewers), 
Amendment Act, 1883, and of the other Acts of 
Parliament, and of the Provisional Order, 
awards and conveyances. Iho defenrlante were 
not entitled to have (1) the outfall sower, or 
(2) the mam sewage works, or either of them, 
supported bj the underlying or adjacent 
minerals ■ — 

Held — that the corporation acijuired m 
respect of the lands conveyed for the purpose of 
the main sewage works a natural right of 
support by the subjacent minerals and the 
ad)acent lands of the conveying parties for such 
laud, and for any buildings or works reasonably 
m the contemplation of the parties when the 
land M'as conveyed. 

That viith regard to the outfall sewer the 
corporation had a right to support from the sub- 
jacent land, if not also from the adjacent land 
in the same ownership, which right must be 
consideied to have been covered by the award. 

In re Budleij Corporation ((1881), 8 Q. B. D. 
86 ; 51 L. J. Q. B. J21 ; 46 J. P. 340 ; 45 L. T. 
733) applied. 

That the sewage works and outfall sewer were 
accordingly sanitary works in respect of which 
a right to support had been acquired before the 
passing of the Public Henlth Act, 1876 (Support 
of Sewers), Amendment Act, 1883, and in 
respect of which right no compensation was, at 
the passing of that Act lecoverable ; and that 
the sewage works and outfall sewer were, there- 
fore, excepted by sect. 6 of the Act from the 
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operation of the Act, and were entitled to the 
rights of support acquiied in respect of them. 

Jaey and Others v. Barnsley Corporation, 

[1907] 2 Oh (iUO; 76 L J Oh. 693 ; 71 

J. P. 468 ; 97 L. T. 607 ; 23 T. L R. 689 ; 6 
,L. Gr. R. 1145 — Parker, J. 

43. Sewer — Tidal Stream — Expensen — Assess- 
ment — '•'•Valuation List for the 'dime hmig then 
m Force" — PuUu; Health, Act, 1876 (38 & 39 
Vict c. 66), s. 257 ]— A corporation were em- 
powered by Act of Parliament to constitute a 
drainage district, and to direct the drainage or 
sewage thereof to be brought into any drain oi 
sewer already formed or to be heieafter formed, 
and assess and apportion a due pro[)Oitioii of the 
cost amongst the owners of land within the dis- 
trict. The word “sewer" was therein interpreted 
as meaning a culvert or channel for the passage 
of water sewage or refuse, not being a drain as 
thereinbefore defined 

By another Act of Parliament the assessment 
aforesaid was to be made on the full net annual 
value as ascertained by the valuation list for the 
time being in force. 

The corporation in constituting the drainage 
district directed the sewage should be brought 
into a tidal stream, which was somewhat polluted 
by sewage, and made an assessment on the persons 
who were owners of property m the district at 
the time of the completion of the works, using 
the assessment list then m force. 

Held — that, having regard to the language of 
the Acts, the corporation were justified in utilis- 
ing the tidal stieam as a sewer, and under 
sect 267 of the Public Health Act, 1876, a 
charge attached to the properties within the 
district for the expenses incurred from the date 
of the completion of the works ; but that the 
assessment was improper, as not made upon the 
valuation list in force at the time of the making 
of such assessment. 

Held, also, that the mere fact that the cor- 
poration might have been influe ced by other 
motives, in addition to their desiie to deal with 
the drainage of the city, in forming the district, 
no improper motive being aReged or extra 
expense incurred, and the district having been 
recognised by Parliament, did not prevent the 
district from having been properly constituted. 

Newcastle - upon - Tyne Corporation t 
[Houseman, (1899) 63 J. P. 85— Byrne, J 

44. Sewe.r — Withdra wal of Hot ice to Arhitrate 
— Compensation — Jurisdiction of Arbitrators to 
aioard Costs — Public Health Act, 1875 (38 & 39 
Vict. 0 . 65), ss. 16, 3U8.] — A notice under sect. 16 
of the Public Health Act, 1875, may be with- 
drawn by the local authority at any time before 
the works are commenced. On a submission to 
arbitration to assess the amount of compensation 
under sect 308 of the some Act, due by reason of 
damage caused by the construction and execution 
of a sewer under sect. 16, the arbitrators have no 
jurisdiction to award compensation for damage 
merely caused by the giving of the notice under 
sect. 16 before the construction and execution 


of the sewer is commenced, nor to award costs if 
the notice is withdrawn before the works are 
commenced 

I Davis v . Witney Urban District Council, 
[(1899) 63 J. P. 279 ; 15 T. L. R 275—0. A. 

45. Sewering of Pri mte Street — Street already 
\ Sewered to the satisfaction of" the Local 

Authority — Notice to be Served on all the Fronta- 
gers — Public HeMlth Act 1875 (38 & 39 Vict. 
c. 56), s. 150.] — Houses fronting a street not 
repairable by the inhabitants at large were 
drained by means of various pipes laid by the 
owneis, which pipes were vested in the local 
authoiity Theie was no express approval of 
these pipes by the local authority, although their 
representative had advised as to the laying of the 
pipes. The local authority subsequently gave 
notice to all the frontagers, with one exception, 
under the Public Health Act, 1875, sect. 160, to 
sewer the street, and on default executed the 
works themselves, and apportioned the expenses. 
The appoitionraent was objected to and taken to 
arbitration, when £168 was awarded as the pro- 
portionate share of two of the frontagers. In an 
action by the local authority to enforce payment 
of the £158 . — 

Held — that the street had never been sewered 
“ to the satisfaction of ” the local authority 
within sect 160 either in fact or by implication 
of law, and that, although notice was, under 
sect. 150, necessary to be given to all the fronta- 
gers, yet the question was closed by the award 
of the arbitrator. The defendant frontagers 
were consequently held liable for the payment 
demanded. 

Handsworth Urban District Council v. 

[Derrington, [1897] 2 Ch. 438 , 61 J. P.618 ; 

66 L. J. Ch 691 ; 77 L T. 73 , 13 T. L. R.505 , 
46 W. R. 168 — Kekewicb, J. 

46. Surface Water from Road — Right to Pus- 
charge ento Natural Watercourse — Public Health 
Act, 1875 (38 k 39 Vict o. 55), ss, 15, 16, 11, and 
308.] — The plaintiffs were the owners of an 
estate in the neighbourhood of a certain town, 
part of w'hich estate was laid out fur building, 
and which included a portion of the course of a 
small stream. Three roads upon this estate, 
situated within the natural watershed of the 
stream, and originally laid out by the plaintiffs, 
had been taken over by the defendants, the 
urban district council, after they had constructed 
a system of drams and sewers tor them undei the 
powers of the Private Streets Works Act, 1892. 
in the scheme originally proposed by the defen- 
dants the surface water from these roads was 
allowed to flow into the sewers , but, the Local 
Government Board having refused to sanction 
any scheme which did not provide a separate 
system for carrying off the surface water, the 
defendants had provided such a system by 
drains which discharged the surface water into 
the stream. The defendants’ drains were fur- 
nished with catch pits, the best known method 
of intercepting sand and silt. The plaintiffs 
nevertheless objected that the water so dis- 
charged carried with it a great quantity of sand, 
silt, and other solid matter washed off the roads. 
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and was much more m quantity than would have 
naturally flowed into the stream, and that its 
discharge into the stream would injure the 
plaintife by causing floods and silting up the 
stream. They accordingly brought an action to 
restrain the defendants from permitting any 
water, sand, silt, or other solid matter to flow 
through their drains into the stream. 

Held — that sects. 15, 16, and 17 of the Public 
Health Act, 1876, clearly authorised the defen- 
dants in doing what the plaintiffs complained of ; 
and that the plaintiffs must be content with the 
remedy by way of compensation afforded by 
sect. 308. 

Decision of North, J ((1897)61 J. P. 472 ; 66 
L. J. Oh. 617 ; 76 L. T. 486 ; 13 T. L. R. 369) 
affirmed. 

Dtjerant V. Beanksome XJeban Disteict 

[OOUNOIL, [1897] 2 Oh. 291 ; 66 L.J Ch. 653 ; 

76 L. T. 739 , 13 T. L. R. 482 ; 46 W. R. 134— 

0. A. 

(d) Nuisances. 

47 . Adjoining Owners — Easement of Erainage 
— Notices to Owners by Local Authority to Abate 
—Public Health Act, 1876 (38 & 39 Vict. e. 55), 
s. 104 — Rightof Cu'Ktnbutio'iiat Common Law ] — 
A man who does work for himself, and thereby 
indirectly benefits another, obtains no right of 
contribution against that other. 

Notices under the Public Health Act, 187S, and 
the West Ham Corporation Acts, 1888, 1893, and 
1898, were served by the local authority on the 
appellant and on the lespondent, who were the 
owners of two adjoining houses, requiring them 
to abate a nuisance arising from the drams on 
their premises and to perform certain necessary 
works The drainage of the lespondent’s bouse 
passed through the appellant’s drain into a sewer. 
The appellant complied with the terms of his 
notice. The respondent took no steps to abate 
the nuisance, or to perform the necessary works. 

Held — that neither under sect. 104 of the 
Public Health Act, 1875 (38 & 39 Vict. c. 66), 
nor at common law, had the appellant any right 
of contribution as against the respondent. 

Reeve v. Sadlbb, (1903) 67 J. P. 63 ; 51 W. R. 

[603 ; 88 L. T. 95 , 1 L. G. R. 441— Div. Ct. 

48 . Drainage of Houses — Want of Structural 
Convenience — LiabtUty of Owner — Discretionary 
Power of Local Authority — Public Health Aot, 
1876 (38 & 39 Vict. c. 65), ss. 4, 13, 15, 21, 94, 
96.]— The appellants, who were the owners of 
twelve houses, were summoned by the respon- 
dents, the sanitary authority of the borough, for 
non-compliance with a notice to abate a nuisance 
caused by turning the slops and scullery water 
from the said houses into a drain constructed by 
the sanitary authority by the side of the high- 
way in front of the said houses to receive the 
surface water of the highway, which emptied 
into an open ditch and caused the nuisance com- 
plained of. The plan of the houses deposited 
before they were built showed that the. houses 
should have been drained into cesspools, but no 


such cesspools had been constructed. No sewer 
had been made by the sanitary anthuiiij’ todiain 
the said houses. The houses were scjiaratcly 
occupied, and not within the same curtilage. 
The justices made an order to abate the nuisaiico 
by cutting off the dram of the housc.s from the 
drain made to receive the surface water of the 
highway and making ces, spools for the houses. 

Held — that the surfaee-water drain con- 
structed by the sanitary authority, though for 
some purposes a sewer within sect. 4 of the 
Public Health Act, 1875, was not a sewer into 
which the appellants were entitled by virtue of 
sect 21 to empty their drains, nor were the 
sanitary authority bound under sect. 15 to pro- 
vide a sewer to drain the said houses , and 
fuitber, that the nuisance was caused by the 
want of structural convenience within the mean- 
ing of sect. 94 of the same Act, and that the 
justices were, therefore, right in their decision. 

Kinson Potteey Company v. Poole Ooepoea- 

[tion, [1899] 2 Q. B. 41 ; 08 L. J. Q. B 819 ; 

63 J P. 680 ; 47 W. R 607 ; 81 L, T 24 , 15 
T. L R. 379— Div. Ct. 

And see No. 53, infra. 

49 , Insufficiency of Sewers— Flooding adjacent 
Land — Negl igenee , ] — A local authority con verted 
pait of a watercourse running past the plaintiff’s 
land into a covered sewei'. Subsequently a 
number of subsidiary channels were made by 
them or by their leave for carrying water and 
sewage into this sewer. It was insufficient to 
receive all this liquid, and, in consequence, 
flooded the plaintiff’s land. 

Held— that the authority had been guilty of 
negligence, and were liable in damages, it being 
no defence to say that before any work was done 
to the watercourse, the plaintiff’s land was some- 
times flooded with storm water from it, or that 
the work originally done was sufficient at that 
time, since now that additional channels had 
been constructed it was cleaily insufficient. 

Decision of Bupreme Court of Victoria (29 
V. L. R. 308) affirmed. 

Hawthorn Corporation v. Kannalhik, 

[1906] A. C. 105 ; 75 L. J P. C. 7 ; 64 W. R. 

286 ; 93 L. T. 644 ; 22 T. L. R. 28— P. C. 

50 , Owner required by Local Authority to do 
their Work — Worli done under Compulsion or as 
Volunteer — Recovery of Expenses from Local 
Authority ] — The surveyor of a local autliority 
required the owner of a house, who was making 
certain alterations and who had submitted plana 
to the local authority for that purpose, to execute 
certain works, including the taking up and re- 
laying of a drain — ^whicli was a sewer — at the 
back of the bouse, and the construction of an 
interception trap, these latter works being works 
which the local authority were themselyes liable 
to do The owner did these works under protest, 
but by the direction and order of the local 
authority, though no actual steps had been taken 
to enforce their execution, and no legal proceed- 
ings had been taken or serious threats of such 
proceedings used. The owner having sued the 
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local authority to recover the cost, on the ground 
that he was compelled by them to do work which 
the authority were legally compellable to do . — 

Held — that though there may be sufficient 
compulsion without legal proceedings, or the 
threat of such, to entitle a person to recover, 
there was not sufficient compulsion to prevent 
the owner being considered as a mere volunteer ; 
that he was, therefore, m the execution of these 
works acting as a volunteer, and not under 
compulsion, and was not entitled to recover the ^ 
expenses from the local authority 

N'orth and Another r. Walthamstow Urban 
District Council ((1898) 67 L. J. Q. B. 972 ; 62 
J. P. 836 — Channell, J., see PtTBLic Health, 
No. 35) distinguished. 

Ellis v . Beomlby Ehbal District Council, 

[(1899) 63 J. P. 711 ; 81 L. T. 224— Eidley, J. 

And see Public Health, No. 50. 

51 Person responsible for Nuisance— Publio 
Health Arc 1876 (38 & 39 Vict c 65), s.y. 4, 94, 
95.] — The respondent sent his sewage into a 
covered ditch lying alongside a wall belonging 
to his premises and a highway under the con- 
trol of the appellants into a catch-pit and thence 
to a spot where it was joined by a dram from 
another house ; the drain subsequently continued 
through private property and emptied into a 
stream The part above the catch-pit had been 
made by the owner or tenant of the respondent’s 
premises. The part below the catch-pit had 
existed many years, and had never been repaired 
by the appellants. The catch-pit had been made 
by the tenant of some adjoining premises to pre- 
vent the surface water from the highway flooding 
his premises. The portion of the dram below 
the catch-pit leading under the highway became 
blocked for some reason, and a nuisance having 
arisen at the catch-pit by reason of the respon- 
dent’s sewage collecting there, he was summoned 
as “ the person by whose act or default the 
nuisance arose.” 

Held — that it was no defence for him to show 
that the pipe was a “ sewer ” , and. seiiible, under 
all the circumstances, it was not a “ sewer.” 

WlNOANTON EUEAL DISTRICT COUNCIL®. PAR- 

[SONS, [1906] 2 K. B. 34 ; 74 L. J. K. B. 633 ; 

69 J. P. 242 , 93 L. T. 13 ; 3 L. G. E. 771— 

Div. Ct. 

62. Sewer — Neglect to Cleanse Sewers — Action 
against Local Anthoritg — Public Health Act^ 
1876 (38 & 39 Vict. c'. 56), ss. 15, 19, 299 ]— 
Where a local authority has neglected to perform 
the duty imposed upon them by sect. 19 of the 
Public Health Act, 1875, of properly cleansing the 
sewers vested in them, and damage is thereby 
caused to an individual, an action will lie against 
the local authority at the suit of the person 
injured. Hect. 299 of the Public Health Act, 
1876, does not touch the duty of the local 
authority to use proper diligence in the manage- 
ment of existing sewers, ' 


Decision of Mathew, J. ((1899) 60 L. J. Q B. 
949 ; 63 J. P. 720, 48 W. E, 191 ; 81 L. T. 225 ; 
15 T. L, E. 513) affirmed. 

Baron Portslade Drban District Ooun- 

[CIL, [1900] 2 Q B. 688 ; 69 L. J, Q. B. 899 ; 

64 J. P. 676 ; 48 W. E. 641 ; 86 L T. 363 ; 16 
T. L. E. 523— C. A. 

(e) Vesting in local Authority. 

63 Channel at Roadside— Cleansing — Public 
Health Act, 1875 (38 & 39 Vict. c. 65), 5 . 9 . 4, 
19, 21, 42 . 3 — A channel or gutter at the side of a 
road which drains the surface water from the 
roadway, and into which ram-watcr pipes from 
the roofs and curtilages of adjoining houses 
drain, may be a “ sewer” within the meaning of 
sect. 4 of the Public Health Act, 1875, and the 
local authority may be liable for the cleansing 
of it. 

Per Vaughan Williams, L J, . Hinson Pottery 
i Co. V. Poole Corporation ([1899] 2 Q. B. 41 ; 
68 L. J. Q. B. 819 ; 63 J P. 680, No 48, supra), 
IS not a decision that drams may be sewers for 
some of the purposes of the Public Health Act, 
1876, and not of others. 

Wilkinson r Llandaep and Dinas Powys 

[Eueal District Council, [1903] 2 Oh. 

693 ; 73 L. J. Gh. 8 , 68 J. P. 1 ; 52 W. E. 60 ; 

89 L. T. 462 ; 20 T L. E. 30 ; 2 L. G. E. 174— 

C. A. 

64. “ Seiner ” — Railway — Aeaoniniodation 
Works — Sewer made for Draining Land — Public 
or Private Act — Railways Clauses Consolidation 
Act, 1845 (8 & 9 Vict. c. 20), .‘s 1, G8— Public 
Health Act, 1875 (38 & 39 Vict. c. 55), ss. 4, 13, 
sub-s. 2.] — Certain drams were constructed by a 
railway company under sect. 68 of the Eailways 
Clauses Act, 1845 (which Act was expressly 
incorporated m the company’s special Act), for 
the purpose of conveying surface water from 
lands adjoining the railway. These drams were, 
without the knowledge or consent of the com- 
pany, used to some extent io convey sewage 
from several houses within the district of a 
rural sanitary authority. 

Held — that, although the drams were 
“seweis” within the Public Health Act, 1875, 
they weie “ sewers made and used for the pur- 
pose of draining land under a local or private 
Act of Parliament” within the second exemp- 
tion m sect. 13 of that Act ; that therefore they 
did not vest in the local authority ; aud that an 
injunction to restrain the user was rightly 
granted. 

Decision of Stirling, J, ([1898] 1 Ch 34; 62 
J P. 8; 67 L. J. Ch. 28; 77 L T. 486; 14 
T. L. R. 63 ; 46 W. E. 121) affirmed 

London and North Western Ry. Co v . 

[Euncorn Rural District Council, [1898] 

1 Ch. 561 ; 62 J. P. 643 ; 67 L. J. Ch. 324 ; 

78 L. T. 343 , 14 T. L E, 331 ; 46 W. E. 484— 

C. A. 

66 . Sewer — Sewer made by Person for his own 
gmijit — Highways Act, 1835 (5 & 6 Will. 4, c. 60), 
: ss 67, GQ— Public Health Act, 1876 (38 & 39 
Vict. 0 . 55), ss, 4, 13, 144.] — The defeiidaiits 
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Rights and Duties — Conti mied, 

cluiraed a right to draia suifacc water from the 
highway into a pond on the plaintiffs land 
Fiom tins pond to the highway a pipe had been 
laid many yeais since by a foirner owner for his 
own benefit, to obtain more water foi his cattle. 
To this pipe other pipes had been joined in the 
highway by the defendants, and these actually 
did cany the surface water. In an action 
claiming an injunction to lestram the defen- 
dants from so draining the surface water — 

IJelp — (1) that this system of pipes consti- 
tuted a .sewer v\ithin the meaning of sect f ot 
the Public Health Act. (2) That, having 
regaid to sect. 13. 2Imehead Local Board v 
Lvttrpll (70 L 'J\ R 140) and Farnuid v, Ilalliio 
Zand and BuildniQ Company (69 L T. R 3), 
the exception ni sub-sect (1), ‘•sewers made by 
a person for his own profit,” was not restricted 
to direct money payment, but extended also to 
the case of those made by a landownei in order 
that the land might be rendeied nioie beneficial, 
and that therefore this ease fell within that 
exception. (3) That the pipes did not foim a 
pait of a system of drainage so as to fall within 
sects. 67 and 68 of the Highways Act, 1 83.7 

Injunction granted accordingly, but limited to 
the ca.se of doing the acts complained of without 
leave of the plaintiff, or in due oxeicise of the 
powers confer! ed by the Public Health Act, 
1875. 

OROVSDAbia V. StTNBURY URBAN DlSTRIOT 

[COUNOIL, [1898] 2 Ch. 51') , 62 J. P. 520 , 

07 L. J, Oh. 585 ; 79 L. T, 26 ; 40 W. R. 667 

Stirling, J 

Approved m nest case, mfm 

I 

56 . Seicor — “ Sewer made hy any Bcr'^nn for 
Ins own Profil" — Sower Divert imj \Yater from 
Quarry — Pnhllc Health Act^ 1875 (38 & 39 Vict. 
e. 55), s 13, suh-s 1,]— By sect. 13 of the Public 
Health Act, 1875, “all existing and futuie 
sewers within the district of a local authority 
. . . except (1) sewers made by any person foi 
his own profit . . shall ve.st in and be under 
the control of such local authority ” 

Held — that a sewmr constructed by quarry 
owners for the purpose of preventing surface 
W'ater euteruig their quarry and thereby inoie 
economically and conveniently woiking the 
quarry, was a sewer made by them foi their 
piofit, and that it did not vest m the local 
author! ty\ 

Croysdale v. Sunhury-on-Thames Urlan Dis- 
trict Covncil ([1898] 2 Ch 51.5; 67 L J. Ch. 

685 ; 62 J P 520 , 46 W. R 667 ; 79 L. T. 26— 

Stilling, J., supra) approved. 

Decision of Q. B. D, ([1899] 1 Q B. 979 ; 68 
L. J Q. B. 652 ; 47 W. R. 560 ; 80 L. T 392) 
reversed. 

Sykes ■» Soweeby Urban District Council, 

[1900] 1 Q, B. 584 ; 69 L. J Q B. 464 ; 64 

J. P 340 ; 82 L. T. 177 , 16 L. T. R. 225— 

0. A. 
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I SHERIFFS AND BAILIFFS. 

See also Bankruptcy , County Couut.s ; 
Distress ; Execution ; Inter- 
pleader; Mktroi’OLts, 105, Prac- 
tice AND Procedure , Public 
Authorities. 

1 JS,m‘ution on Goods of Third Person — 
Suhstant lal Qrieiance — Damages against High 
Bailiff] — Tlie goods of a third party cannot be 
taken in execufion, even when on the premises. 

The owner of goods wiongfully seized by way 
of execution by the high bailiff of a county court 
may lecover damages against the high bailiff on 
an inierpleader issue where the claimant has 
suffered a substantial grievance. 

London, Chatham and Dover Ry. Go r. 

[Cable, (ISOSi) 80 L T. 119— Div Ct. 

2. Execution — Sheriff's Fees — Scinirc With- 
drawn l)y the Authority of the Person loho 
rediured the Writ to he Executed ,] — Where a 
sheriff, after a seizure of the execution (lebtor’.s 
goods under a wnt of Ji. fa., wathdraws from 
possession by the authoiity of the person at 
whose instance he was required to execute the 
writ he IS enl.itled to bailiff s fee for executing 
the warrant, and bailiff’s expenses while in pos- 
session of the goods 

A WTit IS executed when the goods of the 
execution debtor aie ni rustodia legis. 

PiRIE r. Stewart, [1899] 2 Ir. R. 646 — 

[Kenny, J. 

3. Execution — Eee.^ — Po.sscs.don Money — Writ 

of fi. fa. —Several and one Seizure — 

Sheriff's Act, 1887 (51 & 62 Vict. c 55), s. 20, 
suh-s. 2 — Order of August 31 1888, 

Sheriff's Act .] — A writ of Ji fa wa,s lodged by the 
defendants, who weie judgment creditors, with the 
sheriff foi execution. At that time the sheriff was 
already in jiossession of the judgment dciitor’s 
goods under a previous writ of Ji.fa. With the 
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couseafc of all parties the sheriff remained in 
possession of the goods seized, and further writs 
of fi fa. were subsequently issued on behalf ot 
other judgment creditors. Subsequently the 
defendants ordered the sheriff to withdraw, 
which he did, and he was paid possession money 
by the other execution creditors The sheriff 
claimed to recover possession money from the 
defendants. 

Held — that there having only been one seizure 
there was only one man in possession, and, as the 
sheiiff had been paid possession money by the 
other execution creditors, he was not entitled to 
recover it from the defendants. 

Under the order made under the Sheriffs Act, 
1887, as to the various fees payable on writs 
of ji fa.., the sheriff is entitled to the fee for 
poundage by way of reward, and to the other 
fees for his actual expenses. 

Glassbrook v. David and 7aux, [1905] 1 

[K B. 615 ; 7-1 L. J. K B. 192 ; 53 W. K 

408 ; 92 L. T. 299 ; 21 T. L. E. 276— Far- 

well, J. 

4 . Edieovtion — Eemoml of Chattels lottlmtt 
Regardbig Landlord's Clam fur Bent — Meamre 
of Damages — 9 Anne, c. 8 {Corr'esponding 
English Act, Landlord and Tenant Act, 1709 
— 8 Anne, o. 14 (c. 18 Statutes Remed')').’\ — 
Where cattle, exceeding in value one j ear’s 
rent, were seized in execution by a special 
bailiff, who, after notice of a claim for rent by 
the landlord, removed them from the lands 
without paying a year’s rent, and subsequently, 
after five or six days, returned them to the lands, 
on the amount of the claim being satisfied : — 

Held — that the landlord was entitled to 
damages, as in an action of tort, which were 
measured at the amount of the year’s rent, of 
which he had been deprived. 

Wren n. Stokes, [1902] l Ir. E. 167— C. A. 

5 . Exomtwn — Sheriff — Fi. fa. — Trespass to 
Land — Protection to Sheriff agaimit Action for 
Tre.spass.'l — A sheriff is not protected against an 
action for trespass if substantial grievance has 
been done to the peison whose premises are 
wrongfully entei ed in the execution of a fi. fa. 

Db Coppett Barnett and Others, (1901) 
[17 T. L. E. 273— G. A. 

6. Interpleader — Fees — Expenses of Iteeping 
Live Stock — Costs — Liahility of Successful 
Claimant.^ — An interpleader order directed the 
sheriff to sell ceitain live stock seized under a 
writ of fi. fa. unless security was given by the 
claimants. The claimants failed to give security, 
and the sheriff .sold the live stock and paid the 
proceeds into Couit. The interpleader issues 
were decided in favour of the claimants. 

Held — that the sheriff was entitled to be 
paid out of the fund in Court all costs of the 
interpleader order, and also all proper expenses 
of registering the live stock, but not his fees for 
executing the writ. 

Malone v. Boss, [1900] 2 Ir. E. 686— C. A. 

B.D.— VOL. III. 


7 Sheriff— Ereeution — Notice of Bankruptoy 
Petition — Servioe of Ahitice — Time .^ — Notice of 
a bankruptcy petition presented by or against 
the debtor is well served on the sheriff in accord- 
ance with sect 11 (2) of the Bankruptcy Act, 
1890, if it IS served at any time before midnight 
on the last of the fouiteen days during which 
the sheriff is, by that section, bound to retain 
the proceeds of an execution levied on the goods 
of the debtor. 

Dole v. Betteridoe, [1898] 1 Q. B. 256 ; 67 
[L. J. Q. B. 215 ; 77 L. T. 648 ; 6 Manson, 1 ; 

14 T. L E. 147 ; 46 W. E. 161—0. A. 
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See also Admiralty ; Practice and 
Procedure. 

For Sea Fisheries generally, see 
Fisheries, 28—32. 


I. OWNERSHIP AND CONTEOL OF SHIP. 

(a) Action of Restraint. 

1. Ba^l Bond for Safe Return of Vessel — Fo7'- 
feitw'e — Bisci'etion of Com i.] — A bail bond given 
in an action of restraint was conditioned for the 
safe return of the vessel to the port of Liverpool. 
On the termination of the voyage the vessel did 
not return to Liverpool, but put into the port of 
Dundee, outside the jurisdiction of the English 
Admiralty Court, whence she was sent under a 
charter-party on a fresh voyage. 

On the application of the plaintiff, Barnes, J., 
made an order declaring the bond to be forfeited. 
Held — that the order was right. 

Decision of Barnes, J. (81 L. T. 392 ; 8 Asp. 
M. 0. 607) affirmed. 

The Cawdor, [19001 P. 47; 67 L. J. P. 2.3 ; 
[48 W. B. 293 ; 81 L, T. 705 ; 9 Aisp. M. 0. 

392—0. A, 


- 2 . Practice — Minority^ Owners — Value of 

Shares — Amount of Bail.) — In an action of 
restraint the amount of bail to be put in by the 
defendants is the same proportion of the whole 
value of the vessel as the number of shares held 
by the plaintiff bears to the whole number of 
shares in the vessel. 

The Cawdor, (1898) 79 L. T. 357 — Barnes, J. 

(b) Liability for Disbursements. 

And see Bills op Exchange, S 

3. Bill drawn Inj Master for Coal supjdied — 
Unsuccessful Befence to Action on Bill — 
Admiralty Court Act, 1861 (24 & 25 Vict. c. 10), 
s. 10 — Merchant Shipping Act, 1894 (57 & .58 
Vict, G. 00), s. 167.] — A master drew a bill for 
coal supplied to his vessel abroad, and was sued 
upon it. 

Held — that the onus of defending the action 
on the bill was not put upon the master as 
master, and that, therefore, he had no lien for 
the costs incurred by him in unsuccessfully 
defending the action. 

The Elmville (2), [1904] P. 422 , 20 T. L. K. 

[783 ; 74 L. J. P. 69, 53 W. B. 287, 9 Asp. 

M 0. 600 ; 10 Asp. M. 0. 23— Jeune, P. 

4. Equitable Owners — BisbursemenU made on 
Authority of Managing Owner — Agency — Com 
tributwn by Co-owners.) — The managing owner 
of a ship, being the legistered owner of certain 
shares therein, issued a circular inviting persons 
to purchase shares in the ship, the price to be 
paid by instalments He aftervvaids executed a 
mortgage of all his shares to a banking company, 
by whom the same was duly registered. Subse- 
quently the plaintiffs, on the authority of the 
managing owners as such and as agent on behalf 
of the other persons inteiested m the ship, made 
disbursements at a foreign port m respect thereof. 
The plaintiffs brought an action against the 
defendants as the registered and true owners of 
one sixty-fourth share in the ship, and as having 
given authority to the managing owner to 
navigate her on then behalf, to recover the 
amount of such disbursements. The plaintiffs 
having obtained judgment, the defendants 
claimed contribution from the persons who had 
entered into the contracts for the purchase of 
shares in the ship. 

Held — ^th at there was a right of contribution 
against those persons. 

Decision of Phillimore, J. (75 L. J. K. B. 369 ; 
94 L. T 849 ; 22 T. L, B. 368 ; 10 Asp. M. C. 
247) reversed. 

Von Freeden r. Hull, Blyth & Co., (1907) 

[76 L. J. K. B. 715 ; 96 L. T. 590 ; 23 T. L B. 

336; 10 A.sp. M. 0. 394 -C A. 

5. Liability of Shipowner to Broher Fmployed 
by Charterer.) — The charterers of a foreign ship 
instructed a shiphroker to do the ship’s business 
at the port of loadmg. The shipbrokei’, having 
made disbursements and rendered services, 
brought an action against the foreign ship- 
owners for _the amount_ of his outlays and his 
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commission. The owners, who did not dispute 
the charges, but had a counter-claim against the 
charterers, pleaded that they were not liable 
to the pursuer on the ground that he had been 
employed by the charterers. 

Held — that the defenders’ master having 
accepted the pursuer’s services as shipbroker, 
and the defenders having got the benefit of the 
pursuers services, they were liable to him for 
his disbursements and services on account of the 
ship. 

Baenetson r. Peteeson, (1903) 5 P. 8G — 

Ct of Sess. 

6. JVpcessafies — Statement of Account — A 2 } 2 ^ro- 
2 )vuition of Payments — Rule in Clayton’s Case J — 

The rule in Clayton's Case (1 Mer. 572), as to 
appropriation of paj ments, is not an invariable 
rule of law, but the circumstances of a case may 
be looked at to see if the pioper inference is that 
the parties intended the tiansactions to fall 
within the rule. 

An account stated between the parties is only 
evidence of an appropriation, which may be 
rebutted. 

An account made up and sent in after a pay- 
ment, for the purpose of showing the balance 
due, in which the sum paid is credited at the 
foot of the whole account, cannot be treated as 
an appropriation of that sum to the earlier items 
of the account, 

Clayton's Case (1 Mer. 572) dwcussed and 
explained. 

Judgment of the Court below reversed. 

The Mecca, [1897] A C. 286 ; Asp. M. L. C. 

[266 ; 66 L. J. (P. D. A.) 86 ; 76 L T 579 ; 

13 T. L R. 339 ; 45 W R 667— H L (E.) 

7 jPecessaries" — Pcemeums on Imnrance 
Policies — Admiralty Courts Act, 1840 (3 & 4 
Vict. o. 65), s. 6.] — Piemiumspaid to under- 
writers by insurance brokers who have effected 
insurances on a ship are not “ necessaries ” within 
the meaning of sect. 6 of the Admiralty Courts 
Act, 1840, so as to give the brokers priority in 
respect thereof over mortgagees of the ship. 

The AndeiS Theodoeb, (1906) 98 L T. 1S4 ; 

[21 T.L. R. 158 ; 10 Asp M. C. 94— Barnes, J. 

8 . Necessaries supiilied hy Master’s Order — 
Charterer — Liability of Ownersf] — Shipowners 
cannot be liable for necessaries unless they were 
supplied on their autiionty, or on the instruc- 
tions of some one held out by them as having 
authointy. 

'Ike Wellyunde was chartered by her owners 
to K , of Stettin, who, by the terms ot the time 
charter-party, undertook to provide the vessel 
with coals, and to discharge all port and tonnage 
dues and expenses in connection with pilotage. 
The owners were liable for the wages and main- 
tenance of the crew, as well as for insurance 
K. sub-chartered The Wellyunde for a voyage 
to carry timber from Finland to Alexandria, 
and, in the course of that voyage, The Well- 
yunde put into West Hartlepool for bunker 


coals, which were supplied and paid for by the 
plaintiff, who also defrayed certain expenses in 
connection with pilotage and port dues. The 
plaintiff had been lequested by the agents of K. 
to provide the coals and to act as agents for the 
ship while she was in West Hartlepool, and, m 
accordance vnth instructions, he sent in his bill 
to K K did not pay the plaintiff, who then 
brought this action in rem. against The Well- 
yicnde. 

Held — that the plaintiff really supplied the 
necessaries entirely on the credit of K., the time 
chaiterer, to whom the plaintiff, in the first 
instance, applied for payment, and he, in fact, 
gave credit to K, and to him alone ; that it 
made no difference that some of the amounts 
advanced were in respect of matteis foi which, 
as between the owners and the time charteier, 
the owners might ultimately he liable ; and that 
the plaintiff failed in Ins action 

The Great Eastern, ((1868) L. R. 2 A. & E. 
88 ; 17 L. T (E S ) 667) foUowed. 

The Wellgunde, (1902) 18 T L. R. 719— 

[Baines, J, 

(c) Mortgage. 

9. Charter-party and Agreement — Right of 
Mortgagor to deal with Vessel — RigM of Semire 
by Mo7'tgagee — Counter-claim for Wages jnnd by 
Mortgagee on Seizure — Implied Request — 2Ier- 
ohant dipping Act^ 1894 (67 & 58 Vict o 60), 
s 34 ] — Section 84 of the Merchant Shipping 
Act, 1894, enacts that, ''except as far as may be 
necessary for making a mortgaged ship or share 
available as a secuiity for the mortgage debt, 
the mortgagee shall not by reason of the mort- 
gage be deemed the owner of the ship or share, 
nor shall the mortgagor be deemed to have 
ceased to be owner theieof.” 

Tiie mortgagor has the right to deal with his 
property, provided that his dealings do not 
materially impair the security of the mortgagee, 
and his light so to deal isnot limited to doing so 
by any particular form of contract, whether that 
of a chai ter-pai ty or any other. 

A limited company having purchased The 
Heather Rell from the defendant mortgaged 
the vessel to him to secure the instalments of the 
purchase-money with interest. The mortgage 
was registered on July 13th, 1900. 

On August 29th the company, by a charter- 
party and agreement, agreed that plaintiff should 
use the vessel on the service between specified 
places, and that plaintiff should have a charge on 
the vessel (subordinated to that of the defend^ant) 
in respect of certain advances and payments 
made or to be made by him. On September 4th 
default was made in the payment of an instal- 
ment of the purchase-money, and the question 
aiose whether the defendant was justified in 
taking posse, ssion of the ves.sel by virtue of the 
mortgage to him. 

Held — that the defendant had no right to 
interfere with the execution of the contract by 
taking possession of the vessel as against the 
person who was properly in possession under the 
charter-party, namely, the plaintiff. 

18—2 
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Ownership and Control of Ship — Contiimcd. 

Held, also, that the defendant, though he 
had no right to take possession, was entitled on 
his counter-claim to the wages paid by him to 
the master and crew on taking possession, as the 
defendant, in order to protect the property, had 
been compelled to pay and did pay by reason 
of the default of the plaintiff, who was legally 
liable. 

On appeal (affirming decision of Jeune, P., 
[1901] P. 143 ; 70 L J. P. 36 ; 49 W. E. 352 , 
84 L. T. 638 ; 17 T. L. E. 322, 384) 

Held — that the agreement wms not one to 
impair the secniity of the defendant, and, there- 
fore, being entered into by the mortgagor under 
his powers as owner, as contemplated in sect, 34 
of the Merchant Shipping Act, 1894, it was 
binding on the mortgagee; and that he was 
entitled to take the benefit of it, but he v\as not 
entitled to treat it as of no effect. 

CMins V. Lamport ((1864) 34 L. J. Oh. 19G ; 
11 Jur. 1 , 13 W. E. 283; 11 L._ T. (N.S.) 497 ; 
2 Mar. Law Gas. (o.s.) 153) applied 

The Heather Bell, [1901] P. 272 , 70 

[L. J. P. 57 ; 49 W. E 577 , 84 L. T. 794 ; 17 
T. L. E 541 ; 9 Asp. M. 0. 192, 206— G. A. 

10. Chaitrr - pan ij iiiijmii ni;/ Morttiinji (\ 
Si’fimti/ — t'a.i n/o/f/ ('ouitahinitl of IVtir \ — The 
jiLiinlill'' wcie the iiusiec- hii dobeniuie-holdois 
in a ccpiiniany and as -.nch weio moifmnrocs ol 
the 'h’Ds and othei piojieity owned by the 
cotnpiUiy Duune tlie war b'uween lliij-sia and 
Jaiian the company, without notice to the ■ 
jihnntifL'::. chaiteieil three of rlicir -hips to cany 
c.'iijocs oJ coal lion Baiiy to Vlad'vostock, a 
po''i boliinging to Ru— la the coals being dcs- ' 
ticeil forlhcRub-iaii (novciiiment. Tlircc-louiths 
of tlm in 'gill wa- pad ii advance liiii the' 
c’tjinpaiii did not insiiie ihe sIjijis aga ii-i war' 
i.sks. tlic rates Im iisiiiancc being so high as to 
leiidcr it coinracrcially inipo— inle lo in-uio 
Alter tlic .slnps had started on ihe i voyage and 
bcior. the 1 airua' ihophnniiiTs asccriaiiicd (lie 
naiiirc ni fic cliailcr.s and took posi-Css.on ol tl e 
iiMitiragcd jiu'peiiv. and biouglit an aci lori for 
a declaiatiou that tlim wcic not bound by I lie 
cliarlcr-partiL- and bills of lading i elating to the 
ships and the ca.igties on boaid of them 

PIelI) — tliHT.iii the ciicuinsianccs, the chaner- ■ 
paitics impaiud the plaintiffs’ secmiiy, and' 
wc'c tlici'cfoic not binding np-on the plaintilis, 
wlio weie entitled to the declaiatiou claimed , 

Col'i'iifi \. ( (1861) 4 D J. .V: !<. .500 

— Loid We-tbiiiy) followed. 

Ihe Celtic Knu] ([1894] I-* 175: 63 L .J. Ik' 
37 . 70 Tj. T. 562 — Bainc-, J.) discussed. 

Law Guaram'Ee an'o Trusi’ society Ld. r. | 

[Ets-iVN Ramc roR Fi'ueihx 'Jrade A^,•o ' 

Others "H'or)' IK. B 81.5 .71 L. J. Is. B. 

577. 92 'l T. 13.5 21 T L. E 383 10 Com.' 

Gas 159, lOA-p. M. C II— C. A., 

11 I'HoIkI ^hr^poqe . — Tteiii-stration — Fowees , 
of Court to Lj'puitfje Eiifrt/ ]-I-Wheie a transtcr , 
of an :n revest in a ship ha- been registered the 
Coutt has luhcient powei to e-xpunge the entry. 


if the transfer be void for fraud or soino other 
reason. 

Brond r. Broomhall, [1906] 1 K. B 571 : 75 
[L. J. K. B. 548 — Philliiiiore, J. 

12. Mortijugec talthuj l\mc.\,sion — Frcujht 
already Famed, hut not Faid — Art.ajnee for 
Value hau a Good Title to.'] — When once i‘i eight 
has become due and payable, a mortgagee who 
subsequently takes possession of the vessel that 
has earned the freiglit cannot chum to have it 
paid bj"- the charterers to himself -ns against an 
assignee for good consideration, even under an 
assignment executed after he took possession. 

Shillito Biohart and Another, [1903] 

[1 K. B. 683 ; 72 L. J. K. B. 291 ; 51 W. E. 

479; 88 L. T. 426 ; 19 T. L. E. 313 ; 8 Com. 

Gas. 137 ; 9 Asp. M. C. 396- Walton, J. 

13. Buylit of Mortyayee. to Talte Pimemoii — 
Circumstances Jiistifyiny.] — A mortgagee of a 
ship is entitled to take possession of her, although 
there has been no actual default under the mort- 
gage, if the mortgagor is working her in such a 
WTiy as to inatenally impair the security. 

The Manor, [1907] P. 339 ; 96 L. T. 871— 

[C A. 

14 Shaies in Lc.vmV Bon yayed — A'o/iee yiien 
TO MaiiU'iiiaj ()a uer,< Karmiap ni Ifaud\ of 
Manayiny Do ner.i at 'Time ot Avtiee — 'Title lo 
such Lanitnys J — 'iiie nianiigiiig owner- of a 
-Illp only diiiiihured the eaui'iigs annually 
amoiur the var'oiis shan'holdei's, and tlioy hall 
Mime nndi-nibniod earnings in hand on Koiein- 
lier 25ih. when ihov received nonce that a 
-haieholdei had mongagi d li's share lo the 
lilaintiir J’c.c shiu’Lhiildcr suhse'iueutly hecuiiie 
bank] upi. 

JIj.ld— iliai as against his I'lisiee in bank- 
ruptcy ihe plaiiitili was on!} miinlcd to the 
mortgagor's shaic in the eaniuii’- oi voyages 
eoinpleted ufiev Kovoniber 25ih. 

Goentess Es-ari's i \\ IIIN.VEV (190,3) 88 r,. T 

191; 19 T. L. E. 2.15. 9 Asp M C. :5(.3— 

G. A. 

15 ru.reyi,yercd Mortyaye — Conhaet to Sell 

to J*art Oioner icirhout JVoiuc — Furolumer to 
Apjdy Prne in Fisclta>'yiny Vendor’s Dehl to 
ship — 'J'ransjer IteyiAcred—Jlortyaiiee s JbyJiT 
to Stop Fu rc hare- money — McrehanL Shiopuiy 
-Ln L894 (57 (.x .58 Vict c. 60). 33 .56 57.1— 

The managing owner of a ship agreed to sell 
shaies in it. ot which he was registered ow'ner, 
to other paic owncis. wdio were to apply the 
})urchasc-iiioney in dischaig.ng his debts to the 
ship and onlv ])ay to him an\' balance. The 
shaies were at once transferred to the pmchascis 
by rcg.stcrcd bill of sale. Befoic the purciia-crs 
could a[)pl\’ or pay the piucha-e-nione) they 
leec'ved Lur the fiist time noLiee of an eailicr, 
but umogisicied. mongag''. The mortgagees 
ehiiined the whole piiiciiase-moncy. 

Held— that the, moiigagce- could iioi puwent 
the puichaseis fiorn dischaigiiig ihe \endoi s 
debts to the oh’p. Uiiderscci. .56 of fhcMeichant 
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Shipping Act, 1894, the vendor as registered 
owner could “ give effectual receipts ” fo the 
purchase-money, and could validly contract as to 
its application , thei efore the purchasers had a 
contractual right to apply the money in discharg- 
ing debts clue to the ship in which they were 
interested. 

Blaoli V. Willinmx ([1895] 1 Ch. 408, 421 , 64 
L. J. Ch. 137 ; 43 W. E 346 ; 2 Manson, 86— 
Vaughan Williams, J.) applied 

BA-HOLAY & Go., Ld. r. Poole, [1907] 2 Ch. 284 ; 

[76 L. J. Ch. 488— Eady, J. 

(d) Sale. 

16. Liahildies Incurred Prior to Sale — Man- 
ngimj Owners and Mortgagees — Maritime Liens — 
Piiision of Purc]iiise-moneij~\ — An agreement 
was eiiteied into between the managing owners 
of a Biitish vessel and a Biitish firm for the sale 
of the vessel to the fiini, by whom she was duly 
taken over and woiked. The mtinaging owners 
held sixty sixty-fouith Shaies m the vessel. On 
payment of a part of the pui chase-money, eight 
shares weie transferred by the vendors to the 
firm, and were then mortgaged by the latter, 
The firm suspended payment, and the vendors 
thereupon retook possession of the vessel. At 
the date of this resumption of possession the 
vessel was under a disadvantageous charter, and 
there were certain claims against her, which had 
arisen whilst .she was under the management of 
the firm, and for which she was held liable m an 
action %n rem, by the master. The original 
vendoi’s pioceeded to repair the vessel, paid a 
sum to cancel the charter and also the amount 
found due to the master, and then sold the vessel 
to an Italian firm. Thereupon the owner of a 
share m the vessel and the mortgagees of the 
eight shares brought an action m the High Court 
claiming a declaration that the sale of the vessel 
was void and the register not closed, and asking 
for possession and the rectification of the register. 
The vendors intervened and settled the claim of 
the owner of the share. By consent a decree 
was made to the effect that 3 udgment should be 
entered against the interveners in favour of the 
mortgagees for one-eighth of the purchase price, 
plus interest, less such deductions as the inter- 
veners might be able in law to establish as pioper 
from the respective shares and interests of the 
plaintiffs in the vessel. The amount of these 
deductions having been refeired to the Eegistrar, 
assisted by merchants, to determine, he allowed 
the deduction of the amount paid by the inter- 
veners to clear off the maritime liens and a sum 
claimed as brokerage on the purchase-money, but 
disallowed the sum paid to cancel the chaiter 
and the cost of repairs. 

Held, by the Pre.sident, that the interveners 
were not entitled to deduct from the purchase- 
money befoie dividing it with the mortgagees the 
amount paid in discharge of the liens, and that 
the mortgagees had not expressly requested them 
to discharge the liens, and no such request could 
be inferred. 

Held, further, that the deduction of the sum ' 


claimed as brokerage was rightly allowed, as the 
decree by consent was m effect an acquiescence 
in the sale , that the deduction of the amount 
paid for the cancellation of the chaiter was 
rightly disallowed, as the mortgagees were not 
mortgagees in possession, and did not authorise 
the cancellation ; and that the deduction claimed 
in respect of the repair’s was rightly disallow'ed, 
as they weie not done after, and m pursuance of, 
the agreement for the sale of the vessel to the 
Italian purchaser. 

The Orchis (6 Asp M. L C. 501 ; 15 P. Div. 
38) distinguished. 

The Eipoh City, otheewise Tee Silvia, 

[(Ho. 2), [1898] P. 78; 8 Asp. M. L. G. 391 ; 

67 L, J. P, 30 , 78 L. T. 296 ; 14 T. L. E 219 ; 

46 W. E 686 — Jeune, P. 

17. Inspection and Approial — Bona fide Exer- 
cise of Judgment — Reasonuhle Ground fir Dis- 
upproial.'] — An agreement for sale of a ship 
provided that the price should be “ paid as 
follows ; 10 per cent on appioval of steamer, so 
far as can be seen without opening up ”... and 
on the purchaser so approving and ]jaying 
deposit the vendors “ agree to open up engines, 
&c., for puichaser’s inspection and approval . . . 
If steamer not approved, deposit to be returned 
immediately.” 

Held — that a Iona, fide exeicise of judgment 
entitled the puichaser to disappiove and to 
recover his deposit. 

Haegbestband r Ann Thomas Steamship 
[Co., Ld., (1905) 10 Com. Cas. 67— C. A. 

18. Transfer of Shares — Registration — Fees — 
Merchant Shipping (^Mercantile Marine Fund) 
Act, 1898 (61 & 62 Vict c. 44), s. 8, Sched. /.]— 
By the Merchant Siiippmg (Mercantile Marine 
Fund) Act, 1898, s. 3 and Sched. I., there is 
to be a payment of a fee ‘‘according to the 
gross tonnage represented by the ships or shares 
of ships transferred ” Where one purchaser gets 
transferied to him by different persons a number 
of shares, those shares are not meiely trans- 
ferred by different documents, but each of those 
tiansfers is in fact a separate transaction, and 
in that sense a separate transfer. Therefore, 
where the plaintiffs purchased 58 shares in a 
ship at the same time fiom different persons by 
20 different bills of sale, they ought to pay 
according to the scale on the gross tonnage 
repieseiited by the shares in each transfer as a 
sejiarate tiansaction, and as if they had not at 
the same time bought the others, and not to 
pay one fee upon the total tonnages represented 
by all the shares transferred. 

Hareowing Steamship Co. i Toohey, [1900] 

[2 Q. B. 28 ; 69 L. J. Q. B. 447 , 82 L. T. 

677; 16 T L. E. 275 ; 9 Asp. M C. 91— 

Kennedy, J. 

19. Tf hr — Skq) Sold to Foreign Oovernment 
for Kami Sen ice — Contract to he Void if De- 
li very preiented hy Foreign Government hecoinmg 
Belligerent, and' Degmittohc retained — Declara- 
tion of War — Declaration of Neutrality — De- 
li very of Ships qirevented — Foreiyn Enlistment Act , 
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1870 (33 & 34 Viet, c 90), a. 8 (4).]~The Foreign 
Enlistment Act, 1870, s. 8, provides that “ if any 
person within Her Majesty’s Dominions, without 
the licence of Her Majesty” (inter ali<t) “de- 
spatches, or causes or allows to be despatched, 
any ship with intent or knowledge, or having 
reasonable cause to believe that the same shall 
or will be employed in the military or naval 
service of any foreign State at war with any 
friendly State, such person shall be deemed to 
have committed an offence against this Act.” 

The plaintiffs, the Government of the United 
States, on April 21, 1898, entered into a contract 
for the purchase of two steauiships fiom the 
defendants, to be delivered in New York by tlie 
defendants “ as soon as possible ” At that date 
it was anticipated that war would shortly break 
(.in rvlwccu Spiun ami rlu* L ii ted Male-, and 
till (It Icndaiil- Iviu'w i bin. the -'iip- weie nil t nded 
10 be used la thenai.d -t mee. ot ilio [.hiiiiiill-. 
'lh(' ci'iiu.ic: piDVidid tiiat m r.he oveiii ot ihe 
(lelueiyof iln. -hip> licing piiweiucd hi the 
planiLiil- bceouni'g bell gc’ent^ the eoini.'ci w'.i-i 
ro bo null aiid \o d, and ihc d(>'’eiulaMt‘> weie lo 
iciania d(‘pus,i whu h was iiajnble on iho '''giiiiiL'- 
uf the Coiiti.iet On Apiil 2,iid biffoic i he "hii.s 
h. id left tins eeuiirry uiioils weie pulilivicd m 
Engl "h iK.wspapLif- ^tatnig as inii tact w.m, tliai 
acis ('t IkaIiIiii had r.ikeii place on Apid 22ml 
lieTwc'iri Siia.n ai.d rhe plaimin-. bin n.ifoiiiuil 
decniiatioii of win was madi' until Aiuil 2(ilh. on 
winch dale ll(‘i' Maicsri’s Ooieinmciit msiiod a 
(lecliinirion of neuli'aliti . 

JJIjTjD- I liac a -laie ol war e'n.-tod betwocu 
die Vnited .''laiC" and .Spam on April 23' d and 
that die dilendaiii' had l.een “ pu'vcntcd. ' 
wiliiiii the nie.iimia of the co'Uiaci, troin deli- 
vmrig the ship-, aud wti.'; eiiiided lo lebi ii 
the depo-it 

L'^'rlE^) >TA'I J.S OJ' Amuuica I I’I.LIA, (l.SP'J) 

riT W' 1! 332, 1,'T L 11 Kid; 1 Com (us 
100 — Jhgham, J 

II. SEAMEN. 

And .VC Ihiuriwi L.\.w, 12(i: AIas'iuk 
A.SD SKTIVAM'. 

(a) Advance of Wages. 


On an action by B. k Co. against the ship" 
owners for the amount of the note : — 

Held — that, as A. was not earning his ivagea 
at the end of five days after the IF, left P., the 
condition of the note wms not fultilled, and that 
neither the sliijiowuers nor B. & Co. as accep- 
tois were liable upon it. 

Bellamy & Oo. a. Lunn k Co., (1897) 8 Asp. 

[M. 0. 348 ; 77 L. T. 396-- Div. Ct. 

21. Agreement with Crew — Engaged at Foreign 
Port where there is a Pritish Consular Officer — 
Adranoe Kote of more than One Afo nth's Wiiges 
— Merchant Shipping Act, 1894 (57 tk 58 Vict. 
e. GO), ss. 124, 140.]— -When a seaman is engaged 
abroad before a British consular officer, as pio- 
vided by sect. 124 of the Merchant Hhippiiig 
Act. 18ti| the piovi-.i(nm enacicd by sect 110 
I'claiiie 10 .micemcMi'. wiih ihc cirw and lac 
ic.'.riictiDii'. a-. 10 udi.'iiicc noU's do nul ajiply. 

RirOtiTil 1 I.Mt.'.J.V (J89i'' I (J 11. 727. 68 
[L .1 G 11.3.15: 17 \V ir-ll3, 8o L T. 259 . 
15 r L 11 1 67 • 1 ( om. Cim. 129 , 8 A-p M C. 

501— Div. Ct. 

22. Engaged Abroad— I'lrarij ^Jcr. 1721 (8 
Goo 1 ( 21) s 7 — Mirrhaii'l Sir pin ng Aaf, 
1894 (57 A ,58 \ let. c (id) .sv 11 ( 1 , 163. j — When 
a -liip 1 - 111 a loK'igri [loii, Iho ni...sioi' of die 
ve—ol I m make a valid oondaci. wdli a -oiiiniiii 

iwliom ho I-- ihcie engJigmg inr the liomowaiil 
MD'iigc 1(11 an advaiioo to the soimian of aii\ -iim 
' on ao(‘oiinl oi hi- wages onmlitioiially on Ins 
.shipping '^iioh udvanoc is not limitod lo one 
nionth s wage-, and il the luaslor pays the sum 
Ml ad\!nici.d to the seaman, in lo any peisoii 
aiithoiisod bv iho -.camnii to loccive n, ho can at 
the oral of dm (oyage dodLud fiom the -.oamaii'" 
wugo" (lie wholo ."inn advanced us such ad\aiuo~ 
au; nor piohiiuiod by "Ce( 163 oi the Mcichant 
.’"liipping Aol, 1891 imr bv "('cl. 7 of 8 (4eo. 1, 
c. 21. 

BotVLA.NDS 1 . MtLLEit. [1899] 1 Q. H 735 : 68 
[■D. J (} B 338 . 63 .J T 407 , 47 W. B. 687 • 
M) D T 290; 1.5 T L. B 216. 4 Cum Cas. 

13.3 , 8 Asp. M C 508- 1) \. Ct. 

(h) Bonus. 


20 Adiauee, Xntes to Seamen — \/^i,g/nmcnt — i 
Condthon — Xon Ivljumei't — Pai/iiieid (if Aote hg I 
Owner n Agent — Linl/ihlj/ of Onner.— X\\ ad-. 
\ancc note was guen to A a seaimui, for a 
hall’-nionih " wauo" The note was in Lhi"form . 

‘ Five da} a after the ship IF Icaics P pii\ lo' 
tne Older of A (jiio'.idod ho sails in die sa'd ' 
ship and is duly eainirig hi- w.nges, according to i 
Ins agi 001116111 / ’ Ac. It wa* directed to B & 
Co du' shipowners’ agents at P , and There w.is a 
mde u]j in it ilmi it shouhl at once bt. presontod ' 
to B k Co foi aceopiaaco. A tiansferri'd the ; 
note ru C , who piesonred it lo B k C.i. by' 
whum n was duly acccprcd Foin (laj-i after the 
II left r. X was clisehiirged The inasiei of j 
lhi‘ IF. mfoimod B, A Co that A. had been 
di.scliui'ged within fi\e days of mailing and 
direcied Them not to pay the note. B k Co 
paid the note. 


23. liom/t, for hniiguifj Ship JTome, — AVage^t ~ 
Merchant Shipping -Jr7, JS94 (.57 k .58 ^Ict. 
e. 60) ,s',s 167 742 ^ — The niariaging owner of a 
shij), winch was m Aimualia, icdd the master 
that if he stuck to the ship and brought hei to 
thi“ country he w'ould be paid a bonu" of .C.50 

ITli.d — that the sum was rccovei able as w ages, 
and was the subject of a niantimo hen. 

Tltr, Etatvilt.f (2), |■1904■ ?. 122 ; 73 L. J. P 

I'liO , 91 1. T. .130 , 2() t! 1. E. TS3— Jcune, P 

24 Obligation of Seamen, under Artnles — 
Aiiveement hg Maderh) Png a Sum Independent 
of Wages — Jui^hjienl lons for Jirtalting ArfiAes — 
\'al afntg.'] — ‘-toairi'-hip during liei lojage to 
and when near Pint Eh/.abeih siiiick on a reef, 
where she lemaiiied f.ir .some minute®, being got 
oft undei hei own sioaiu and to'.^ed into Port 
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Elizabeth. The crew asked for a bonus in 
respect of taking the vessel to sea. The master, 
the respondent, went ashore and endeavoured to 
obtmn another crew, but was unable to do so. 
He then told the ciew he would give them £H 
each if they would go in the ship, independent 
of wages. It was afterwards found that the 
vessel was in fact seawoithy, and that the 
appellant, one of the crew who had signed 
articles for the voyage out and back, incurred no 
unusual risk or danger by proceeding on the 
voyage home. 

Held — that the agreement could not be 
enforced as the appellant could not insist on a 
fresh contract unless he showed a state of circum- 
stances in which he would be justified in breaking 
Ins articles. 

The law laid down in Hartley v. Ponsonhy 
((1867) 7 El. & Bl. 872 ; S Jur. (n.s.) 746 ; 2G 
L. J, Q. B. .822) approved. 

Hopkins v. M'Beide, (1902) .60 W. R. 256 ; 18 
[T. L. E .63— Div. Ct. 

(c) Effect of Carrying Contraband. 

85 . Agreement for Ordinary Voyage — Bis- 
oorery hy Crew that Cargo is Co7itraband of War 
for Belligerent Port — Refusal to proceed on 
Voyage — Termt, nation of Sercioe — Claim for 
Wages — Merchant Shipping Act,, (57 & 58 

Vict. c 60), ss. 134, 168.] — A seaman signed 
articles to serve on board a British ship for a 
voyage not exceeding two years to ports in the 
East, proceeding to Hong Kong, and thereafter 
trading to poi ts m any rotation and ending at a 
poit in the United Kingdom. War then existed 
between Russia and Japan, and coal had been 
declared contraband of wai. The vessel left 
with a cargo of coal to Hong Kong or Shanghai, 
as might be ordered at Singapore. On the 
voyage to Singapore the cargo was sold for 
Nagasaki in Japan, and on the arrival of the 
ship at Singapore the master received oideis 
from the owner to go to Nagasaki instead of 
Hong Kong. At Smgapoie it first came to the 
knowledge of the crew that the ship was to go 
to Nagasaki instead of Hong Kong. They 
refused to proceed to Nagasaki, on account of 
the increased lisk and danger in going to a 
belligerent port with contraband, of war. It was 
then arranged by the master that the crev; 
should remain at Singapore, and that he should 
call for them on his v\ ay back. He took another 
crew on board, went to Nagasaki, deliveied the 
coal, and left that port, but on her way back the 
ship was driven ashore, was got off, and was 
taken to Hong Kong It was not proved that 
she became a wreck The seaman was sent 
home with the rest of the crew, and arrived in 
London. He claimed his wages up to the date 
of his arrival in London, upon the ground that 
the agreement was broken by the owner when 
the ship was ordered to Nagasaki. When he 
made the agreement he had no knowledge that 
he would be required to sail with contrabar d of 
war to a belligerent port. 

Held — that there having been no wreck or 


loss of the ship which would terminate the 
service under sect. 168 of the Merchant Shipping 
Act, 1894, and there having been no termination 
by the discharge of the seaman under the terms 
of the contiact, or under the provisions of the 
Act, either at home or abroad, the seaman was 
entitled to his wages up to the date of his arrival 
in London. 

Lloyd v. Sheen, (1905) 93 L. T, 174 ; 10 Asp. 

[M. 0. 76— Hiv. Ct. 

26 . Increase of Rish — loss” of Ship — Con- 
ditional Release” — Merchant Shipping Act, 
1894 (57 & 68 Viet, c 60), ss 134, 136, 158.]— A 
conditional release signed by a seaman is not a 
“release ” within the meaning of sect. 136 of the 
Merchant Shipping Act, 1894. 

The plaintiffs agreed to serve as seamen on 
board the defendants’ ship on a voyage from 
Cardiff to Kiau Ghiau and any ports within 
certain limits and home again At this time 
war had broken out between Russia and Japan. 
The plaintiffs subsequently discovered that the 
ship was engaged in carrying contraband of war 
for Russia. When in the Far East on a voyage 
to Saigon, a port within the above limits, she 
was destroyed by an explosion. The plaintiffs 
were rescued and were sent home to Cardiff as 
distressed seamen, and at Cardiff they signed a 
conditional release without prejudice to their 
claim for damages and wages. The plaintiffs 
claimed wages down to the time of “ final settle- 
ment,” and damages for loss of their kit and for 
the hardship suffered. The defendants contended 
that the plaintiffs were only entitled to wages 
down to the date of the destruction of the ship, 
and were not entitled to damages. 

Held — ^that there was a “loss” of the ship, 
within sect. 158 of the Merchant Shipping Act, 
1894, when she was destroyed ; and that the 
plaintiffs were entitled only to wages up to that 
date. 

Decision of Sutton, J. (23 T. L. R. 241) 
reversed. 

‘Collins AND Others i \ Simpson Steamship 
[Co , Ld., (1907) 24 T. L. R. 178— C. A. 

21. Increase, of Rish — Capture of Ship — 

Boss of the Ship ’’-—Right to Wages— Damages 
— Merchant Shipping Act, 1894 (57 <fc 58 Viet. 
e. 60), ss. 34, 158.] — The respondent agreed to 
serve as a seaman in a ship for two years, the 
engagement to end at a port of dischaige in the 
United Kingdom or certain ports on the continent 
of Europe. During the two yeais the ship was, 
after the outbreak of war between Russia and 
Japan, chartered by the owners for six months 
to carry railway material from Japan to Korean 
ports The owners knew, but the respondent 
did not, that railway material had been declared 
contraband of war. While carrying railway 
material she was captured by a Russian war 
vessel, and condemned as a prize, and the 
respondent, with the rest of the crew, were sent 
home. The respondent took out a summons 
against the owners, claiming damages for breach 
of contract and bis wages up to the date when 
he arrived home. 

Held — that as the ship was captured owing 
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to the wilful action of the owners in carrjang 
contraband, of war, there was no “loss” of the 
ship within sect. 158 of the Merchant Shipping 
Act, 1894 ; that, theiefoie, the respondent’s 
wages did not cease when the ship was captured, 
but were payable until he ariived home; and 
that, as the owners had, by agreeing to carry 
contraband of war. incieased the lisks and so 
altered the conditions of the voyage, they had 
committed a breach of contract for whicli they 
were liable in damages. 

Qumre^ whether the word “loss” m sect. 168 
would in any case include the capture of a ship 
for carrying contraband of war, which was not 
like a peril of the sea teraiinating the voyage. 

The Austin Feiars Steam Shipping Co., Ld. 
[v Stback, [1906] 2 K. B. 315 ; 74 L. J. K. B. 
683 ; 63 W. K 661 ; 93 L. T. 1(59; 21 T. L. R. 

656 ; 10 Asp. M. 0. 70— I)iv. Ct. 

39 Refusal to Proceed. — Ofenee agavnst Bis- 
(ijiliue — O'lhi- of tYinat fourt — Jurisdietuni — 
D'M'tKvrji 0 / Sfi/i'icii Jrioii .fiiU) — li'oro irure ^ 
— fii./c '//,'> — Mcrrhan' S?ii pjo uy 

Art 1811 1 (.67 A; \ici.c (>0) .v.v 226. 483 .]- - 1 
t'cilain seamen wiio had .•'hipped l<n‘ a \oy,un ' 
from a I'oil in ihc United kingdom lu Boil' 
AiLliur and baels. nd poit- in Japan, on ainval | 
al a poT in Japan ob.eciod lo coniiiiuc ihC| 
toyago. upon mo giound thal the \e->sel was 
tan \ lug eontiaband oi war, unlcS" ''omo mange- ' 
incut was ma'uj foi indcmuuy lo (neiiisehis and | 
co'i’pcii''Sit on to then v ue*' and la’iiilio- in tne 
cvi'ut oi ihcu' e.iiiiure. A isaval Conit was i 
t'lcicupon held uiidci s-, IsU — 18(5 of the Mei - 1 
chant 8hipiii'ig Aci, 1891. winch decided ili.u , 
1 he ■:Oa''''on wore guilivol eomiuucd nogloci ot i 
duty wiihout good and .‘'iitbciont e.iu-'C , and the ' 
CoLiit di'chaiged the seamen troiii the ship and 
forfeited then .vago-. In an action m the li’gh | 
Court ol Justice in Englaiiil by uic ‘■etunon to i 
rcovjvei tlicir w<igos — | 

JriELT) — that tlio (lecib.on of the Natal Coiiit. 
bcitig made wiliiin us lur.bdielion, was Inia' ami ] 
conclusive although the -hipowucis wciv nut 
paUK's lo the piocccd'iig'., and thal ii wm-s a bar i 
to the action. 

The siULimons against the vcanieu rccucd that ' 
the ofleiico of wlicli llie\ wiic accused was' 
“ ooniiiiucd w.lful disobedience to lawful com- 1 
mauds and eoii.nnuod wihiil neglect of duty, 
an od'i'pce .agaiusr. coct 2J6 of the Aleichaiit i 
Shipping Act, 1891. winch is pmiisnable on j 
sumrnarv coumcLioii.” 

Held— iliat, Ihongli the '•uinnioiis was for an ' 
ollcncc under sect 22.6 which was iiumshable ' 
fcummiinl.\ . the Naial Coiut eouM CMiicise all' 
the poweis conCeired ui«)n i( b\ ..,eci. 183. 1 

Dccibion of Li.rd ‘Vlvemiovc CJ (91 U. T. ! 
'46. .64 IB B 1,S2 . 22 'I. L It. 103 , 11 Com , 
Cas 66, 10 A'p M C. 213) aiKimcd , 

Hutton r. Has >tevmshiv Co., [1907' 1 k. B I 
[831 ; 76 L. J K B. .662 . 96 U 23 ' 

r. L E. 29.6 12 Com Ca«. 231 , 10 Asp M C , 

386 — C. A I 


30. Refusal to Proceed — Disclosure of Con- 
traband during Voiiaqo — Claim for Waqes — 
Merchant Shipping Act, 1894 (57 & 58 Vict. 
0 . 60), ss 134, 164.]— The respondent, a seaman, 
signed ai tides at Glasgow for a voyage on the 
Biitish steamship Gogovule not exceeding three 
years’ duration to any port oi places within the 
limits of 75 degrees north and 60 degrees south 
latitude, commencing at Glasgow, proceeding 
thence to Hong Kong nd the Bristol Chaimel, 
and thereafter trading to ports in any rotation, 
and to end at .such port in the United Kingdom 
or continent of Europe within home trade limits 
as might be required by the master. At the 
time the articles were signed there w'us a .statu 
of w’ar betwmen Russia and Japan, and both 
parties had dechired coal to be contraband of 
war. 'i'he vessel proceeded to Cardiff, and took 
m a cargo of coal. The appellant knew ai that 
time that the destination of the cargo was the 
Japanese port of iSusebo, w'hioh is wnthiii the 
limits prescribed by the articles, but he did not 
disclose this to the respondent. On arriving at 
Hong Kong the respondent discovered the port 
ol di '■liiiaiioii, ;md i('lii',cd lo piocccd in il>e 
les'.cl Tie w.is lell at Hong Kong nil Hie 
W'-'-cl veiunird. when he njo’iicd hei and ic- 
luim'd lo t'aid'ill. The K-poudint cI.l'iih d 
wagC'^ and iiiiiuitciiaTicc dm mg Ihc i me he w.i-, 
wai' mg at Hong Kim'g 

rri'iim — ihar he was cnlillcd to sndi wag(‘s 
and ma nionaiicc 

('ame and Others v /‘aJaie S/ciim Shippiin/ 
Co„ Ld (^1 11 fra') fuHow'cd. 

Dec-sioii oi Div. (t (70 J. B 11.6 ; 91 b T 
198; 22 T. L E 171. 10 Asp, M, 0 221) 
allirmod, 

.knuun’ r. Connei.ev, (lliu7) 96 L. T. 110, 23 
[T T,. It, 267 . U) Abi). M. C. 330—0, A. 

31, llefusul to Proceed lo Tielligcrent Port — 
C iini iction — Rig/il to Wages — Merchant Shipjnng 
Aci, 1891 (.67 A .68 Vicr,. c 60) s UH.", — 
ncaincii agreed ho serve mi a loyagc of spocihed 

I duinliou to pons bciwccii ceitain deuicCb of 
lain udo, ending at a port m Europe. The ship 
' look in a c.iigo of coal at an linglish poiL TVar 
I had then oeeii declared bocwooii tao lorcigri 
I }iowa'', and coal had been dcclavoil contraband 
ut Will, and sh’ps carrying it. liable Lo 'Cizure 
I Dining the voyage the seamen learned for rhe 
fii'.i time that ihov wcie cxiicciod to proceed to 
ja foreien bclligciciu [lori within the above 
1 limits. On rel using Ihcv were left at a Bnli.sh 
colonial port, where they were convicted of 
impeding the voyage and impiisonod. In an 
action by the seamen again.et the owners of the 
vessel for wagca from ihc time they were left 
behind until •' final scLllKiiienl 'of their claim, 
and for dam.igC' — 

IIj.ld-' that as the character of the \oyage 
was changed ftoni an ordmaiy conmieicial 
voyage, for which the scaiiieii laid signed on to 
one involving increased li-k tlic seamen wmc 
cut! tied to rctuso to cmii.nuc it, and wore iheie- 
foio ciiciilcd to their waffc- down to I'ne dale of 
the iuduincia which was the “ final scitlomem, 
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of the claim , that the conyiction did not operate 
as an estoppel so as to bar them from making 
the claim. 

Decision of Lawrence, J. (22 T L. E 816) 
yaned. 

Decision of 0. A. ([1907] 1 K B. 670 ; 76 L. J 
K. B 292 , 96 L. T. 410; 23 T. L. R. 203 ; 12 
Com. Gas. 96 , 10 Asp. M. C. 380) affirmed. 

Caine r. Palace Shipping- Co, [1907] A. C. 

[386 ; 76 L. J K, B 1079 ; 23 T. L. E. 731— 

H. L. (E.) 

(d) Miscellaneous. 

Crimping" — Boarding Ships without 
Permission — Right to Trial hij a Jury — ilerehant 
Shipping Aot. 1894 (57 & 58 Viet. c. 60), ss 218, 
BSOSiimmary Jurisdiction Act, 1879 (42 & 43 
Vict c. 49), s. 17 ] — Under sect. 218 of the Mei- 
chaiit Shipping Act, 1894, any person boarding 
a ship at the end of her voyage in contravention 
of that section is liable to a fine not exceeding 
L20, or at the discretion of the Court to im- 
prisonment for any term not exceeding six 
months By sect 680, “ an offence under this 
Act made punishable with imprisonment for any 
term not exceeding six months with or with- 
out hard labour, or by a fine not exceeding 
£100, shall be prosecuted summarily in manner 
provided by the Summary Jurisdiction Acts.” 

Held — that a person charged before a Court 
of summary ]uri,sdiction with an offence under 
sect. 218 has a right to claim to be tried by a 
]ury under sect. 17 of the Summary Jurisdiction 
Act, 1879. 

Eex r, Goldberg, [1904] 2 K. B. 866 ; 73 L. J. 

[K. B. 970 ; 20 T L. R. 683 ; 68 J. P 554 , 

91 L. T. 490 ; 20 Cox, C. C. 699 ; 10 Asp. 

M. G. 2 — Div. Ct. 

33 Crimping"— Foreign Ship — “Af the end 
of her Voyage" — Merchant Seamen Act, 1880 
(43 & 44 Vict. c. 16), ss. 5, 6 — Merchant Shipping 
Aot, 1894 (57 & 58 Vict c 60), ss 218, 219.]— 
By sect. 219 of the Merchant Shipping Act, 
1894, the Crown may apply the provisions of 
sect 218 to the ships of a foreign country as 
if the ships of that country arriving, about to 
arrive, or having arrived “ at the end of their 
voyage” were British iships. Sect. 218 makes 
it an offence, where a ship is about to arrive, is 
arriving, or has ariived “at the end of her 
voyage,” for any person not authorised by law 
to board the ship without the permission of the 
master before the seamen leave the ship at the 
end of their engagement, or are discharged. 

Held— ( 1) that, though the language of sect. 6 
of the Merchant Seamen Act, 1880, is not exactly 
similar, the ])rovisions of the two Acts must he 
regarded as identiciil in their effect , and (2) a 
ship of a foreign country, to the vessels of which 
sect. 6 has been applied by Order in Council, 
comes within that section on her arrival at a 
Biitish port, though her crew have signed on 


for a voyage to that port and thence to other 
ports. 

Solicitor to the Board or Trade r. 

[Abrahams, [1904] 2 K. B. 859 ; 73 L. J. 

K B. 972; 68 J P. 546 ; 20 T. L. R 684 , 91 

L. T. 493 ; 20 Cox, C. C. 715 ; 10 Asp M. G. 

6— Div. Ct. 

34. Desertion — Fxtra Wages Pa id to Suh- 
stitute — Deduction in respect thereof — Payment 
through or 'in the presence of the Superintendent 
of Mercantile Marine — Penalty — Merchant 
Shipping Act, 1894 (57 & 58 Vict. o. 60), ss 131, 
221, 226, 232 ] — A seaman deserted from vessel 
A. abroad and came home on vessel B. By 
reason of this desertion the owners of A incurred 
extra expense to the amount of 16s 8d. in pio- 
viding a substitute, and they gave notice of the 
fact to the master of B. through the Shipping 
Federation, threatening to prosecute the seaman, 
in which case he would have forfeited all his 
wages. They offered, however, to accept the 
15.?. 3d in, stead of prosecuting, and the .seaman 
consented to allow this sum to be deducted from 
the wages due to him. The Snpeimtendent of 
Mercantile Maiine, believing this deduction to be 
illegal, lefused to be a party to it and left the 
office ; but the master, nevertheless, deducted 
the amount and paid the balance to the seaman. 

Held — that the supeiintendeut had acted 
properly, and that the mastei was rightly con- 
victed tor paying the man his wages otherwise 
than “ through, or in the presence of, the 
superintendent ” 

Kerslake ®. Board of Trade, [1903] 2 K. B. 

[453 ; 72 L. J. K. B. 829 , 67 J P. 366 ; 19 

T. L. R. 583 ; 52 W. R. 127 ; 69 L. T. 634 ; 9 
Asp. M. C 491 — Div. Ct. 

36. Distressed Seaman" — Expenses of Main- 
tenance — Receipt of Wages in excess of Expenses 
— Account of Expenses and Proof of Payment — 
“ Sufficient Endence" — Merchant Shipping Act, 
1894 (57 & 58 Vict. c. 60), ss. 100— W3— Board 
of Trade Regulations, Nos 86, 90, 96. ]— For the 
purposes of sects. 190 — 193 of the Merchant 
Shipping Act, 1894, it is not a seaman’s slender 
purse, but the fact that he has been cast from 
his ship in a foreign country, that makes him a 
“ seaman found in distress abroad.” Therefore 
a seaman may be a “ distressed seaman ” abroad 
within the meaning of sects. 190 — 193 of the 
Meichant Shipping Act, 1894, and the Board of 
Trade regulations made thereunder, though the 
wages due and paid to him abroad exceed the 
amount of the expenses incurred on his behalf 
in maintenance and passage home. It is in each 
case a question of fact. 

Queere, whether, in proceedings by the Board 
of Trade for the recoveiy of the expenses, the 
production of the account of the expenses and 
the proof of payment, as required by sect 193, 
sub-sect. 3, are conclu'uve evidence of the right 
of the Board of Trade to recover the amount of 
the expenses ; they are, however, sufficient 
evidence in the absence of any evidence that the 
seaman was not “ in distress ” 

Decision of Bigham, J. (72 L. J. K. B. 697 , 51 
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W. R 654 ; 88 L. T 693 ; 19 T. L. E. 479 ; 8 
Coin. Gas. 283) affirmed. 

Boaud op Trade SAiLma Ship Glenparic, 

^ 315 ; 

52 W. R. 646 ; 90 L. T. 360 , 20 T. L. R 321 • 
9 Com. Gas. 193 ; 9 Asp. M. G. 650— C. a! 

y ^ to Render Ship Sea- 

^^yy—fyy—^-iahilttj/.]~A ship owned 
by the defendants was chartered to carry maiae 
m bulk from Liverpool to Galway, and by the 
charter-party the charterers were to supply suffi- 
aent bags for stowage of the cargo, if required. 
Most of the cargo, 632 tons, was loaded in bulk 
^ uncler the direction of a stevedore The vessel 
arrived in Lough Swilly, having had fine weather 
ail the way, and it was found there that she had 
the extent of which the 
widence varied from five to twenty degrees. 
Nothing was done to correct the list, and she 
hov evening and proceeded on 

hei voyage. The list increased, and a gale of 
sprung up, the vessel foundered, 
beven of the crew were drowned. In an action 
under Lord Campbell’s Act the jurv found that 

t ”■"* — i.a.i 

shiti I ng Us legaid 


Mejjenses of Manntenancc of Mai^ter until Cured 
or Rrouglit Buell to a Port — Liuhilitii of Owner 
of Ship— Merchant Shlppimj Act, 1894 (57 & 58 
Vict. c. 60), ,s'. 207.] — The plaiiitiff was engaged 
by the defendants as master of a schiNner. 
While assisting in tacking the ship he fell and 
fractured his right leg in two places. He was 
taken back to Liverpool, where he remained for 
four months before he was able to return to his 
ship. He brought an action to recover the 
expenses of medical atteudanco and mainten- 
ance incurred in consequence of his injuries. 

Held— that a shipowner’s liability in respect 
of an injured sailor ends when such sailor has 
been brought back to a home port. 

Decision of Wills, J. ((1902) 18 T. L. R. 373) 
reversed. 

Anderson v. Rayner, [1903] 1 K. B, 589 • 72 

[L. J. K. B. 292 ; 61 W R. 369 ; 88 L. T. 313 ; 

19 T. L. R. 297 , 9 Asp. M. G. 385-G. A. 


39, Intimidation — Seafaring Man out of Em- 
ployment— Construction of Statute— Conspiracy 
and Protection of Property Act, 1875 (38 & 39 
Vict. a 86). ,v 7 — Merchant Shipping Ait 1851- 

(H ( 1011 — Merchant Shnipnoi -\<t, 

oic\(‘iLi ihe caieo norn ' (57 .y 58 Vier. i 6o; ]— ■Seal'aniig men au' 

iiaggiiig .Tiul srowage. and i ‘'i" a cla^', ixcepted fimn the [)iovi-,ions oi 


V(r’..m'pv for Tli'e I C'on-pi.ac\ aTidp;oiccnr7i/m I'io'pertT Ae't 

hi firndi s ‘X ^ Ineon>lru.ngsocr.l6 

tlie caom Gnftiim bv^' 1 V' , "‘■oamen ' uieiciii i« lo be 

OumcuTnoeluL ^ ‘ o'mi^MOIl oi taken lo mean peisoii. (-mplo\cd iiiidei and -ub- 

pupil pioiuiuum. leci lo dio liabilities mipo^cd b\ the Mcrcliaiu 

1- ErD--rlial iheic wa. ovideuce to susraiii ilie ! 

‘Js, 

<0.. <„ c o„, 

CUNNTNOir.MI (■ J’ltOM'li.R vn.AMsnip Go 
[1906j 2 Ir. R. 12— G. v 


J. .1. {}. n 59, ‘77 L 


T 568 , 11 1. Jj. It. 7[, 
46 W R 205— G. G. R. 


m 


87. Engagcmem of Smunan for Foreagn Ship (57 7 

( oj 1 cade — Pme — G'o // 1 i ighu wai prC'Cnted 


—Lifin'C Of Tloni 

. -i a. ,, I, 1 UK J 

iKii'iant Niippinq Ad, Ls91 (">7 A \ 

(0, A in 681(])(S;).:\52 •; 

— A pcism who lu an Knglisli poit, ciiemres oi' 
rllT.’fn c-iiLcicd on a ..mp in the 

La tid Kingdom u imoui. liin ing a iieeiicefoi ihc 
puipo^e irom iho Bonid of T’lado, acN ,,1 ('oiRm- 
vtniion.o.ect 111 .ub-.eef 1 A Ihe Me'rchan. 


40 Lascar,-,— Cl cw Space — '<hips Jicgi-tcrcd 
England — Men ha id Shipping .Ry, 1891 
A .)8 1 Id c 6u). s 2I0J— -\. petition 01 

b.\ ihe lien t loner-, i\lio 

vere oviieis of -hip-, trading hdveen Limliind, 
Au'ilialia and India. The crew- ol flic ^-hips 
\\e:<’ coiniio^ed of JEumneari '-eaiiieii and oJ a 
ela-s nl Biiri-h 'jub.ieei'-, rialnc"- oL India, who 
wc‘n know 11 a-, Lii-eai- J’iie agieement- with 
ilie J.a'eai- were eiiteied niro in Britiih India, 
and wcic .11 acoordanee wii.ii seei 125 of the 


.Sllimirnir 1 Cd l i ’iv-ii.-ii.iiii mm m,i .11 ilwulLliUjee Wil-ll 

.ub-seeV t liodNUh'^Hml’d'' ’7 7 Sliqiping Am. 1894. Tho pentioiier 

which the’-n-inTm ‘ Ntuiglit Jor a deelaiatioii that rhe ciew vpacc 
iWii sldm or supplied .sa'provyied lor Ihe La-cais in then -hip.s was 

A fiiK icco'V]’ inl 1 dT,-i.r I 1 I icguiarcd by i,hc riivlian Ad of 1876 (amending 

sumreeoviualdeaJa c‘ 7 ^ nor a , rhe Indian Aei. 1859) w lih wloeh they alKued 

-ub-^eci V lin- 7+^ cu.i <lio, iiiidd ^ecr. (,82. ihcy had complied, li. was eonitmhd ror rhe 
for an dlfci ice' Gu ^ '''' “ Crown ihai ihe siibiect-mattei wuis rcgularcd ’ov 

whidh aiv prosecuting 'sd.i..:il0 01 the Merchant, Slujq, nu Act. 189L 

seei 1 7. I't-^seiibed ’oy .cet. 681, sub- ' Ti.ese -lop- wcie legisle.ed in the ‘Cinleil Kmg: 

p , . ' I dom in accoidaiiee wirh the t)io\i-v'ors ot rhe 

JtKC. e Mj-WART. [1899] IQ, [j i)(;i (jvj p j ; Merchanr Shipp. ng Ad l.S5t, ari.l the .statures 
L12 tj. .)82 63 J P. 517; 47 W. R. 145; fiy , ■'t™ending t’rie same 

660. ,s A-p. .M. 0 .J.84 15 T L R | Held-IIiiU the peiuioiicis .s.iiee 1867 had 

308— Div. Cl. , becM and were now bound to appropriate Lo the 
38 luivni n, sV’)’) C ’7 o , f*'" i, he Lascar-, the aecommodatiou iui .-cameii 

MediculAdiice and Ifte'h "''t/ , speeified in .seel 210 of the Act of 1894 and ihe, 

-JiauaL Adiui and Attendance and Medicine- ' 6th Schedule as pan of that section. Gurllier, 
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that by sect. 2GC of the Act of 1894, the provi- 
sions of that Act relating to the accommodation 
for seamen must govern that matter, and not 
those of the Indian Acts. 

Peniksular and Omental Steam Navida- 
[tion Co. r. Eex, [1901] 2 K. B. 680 , 70 
L. J. K. B. 845 , 85 L. T. 71 ; 17 T. L. R 610 ; 

9 Asp. M. 0. 228— Mathew, J, 

41. Pernuadi'ni] Beaman to Desert — Foreign 
Seaman from Foreign Skip tn English Port — 
Offence — 2Iereliant Shipping Aat^ 1894 (57 & 68 
Tict.c. 60), s. 236, svh-s. 1.] — It is not an offence 
under sub-sect. 1 of sect. 236 of the Merchant 
Shipping Act, 1894, to persuade in England a 
foreign seaman to deseit fram a foreign ship 
while such ship is lying in an English port. 

Poll i. Dambe, [1901] 2 K. B. .579 ; 70 L. J. 
[K. B. 721 ; 65 J. P. 774 ; 50 W. R. 28 ; 84 
L. T. 870 ; 17 T. L. R. 590 ; 9 Asp. M. G. 220— 

Div. Ct 

42. Wilful Dmledience to a Lawful Command 
— Fishing Boat — Second Engineer — Failing to he 
on Hoard, at a Specified Time — Desertion or < 
Ahsenre without Leave — Merchant Shipping Act,, 
1894 (57 & 68 Vict. c. 60), 376, suh-s. 1.]— The 
respondents preferred an information against the 
appellant, a second engineer of a fishing boat, 
under the Merchant Shipping Act, 1894, s. 376, 
sub-s. 1. The justices found that the appellant | 
was under a running agi’eement for half a year, 
and that, while at woi k on board the vessel in a 
dry dock, he was ordered by the master to be on 
board at 6 a.m on the following day, when she 
was to start on another voyage, and that he 
assented to that order, but that he did not go on 
board at all on the following day, and the vessel 
was delayed for some time while a substitute was 
procured 

Held — that there was sufficient evidence that 
the appellant committed the offence of wilful 
disobedience to a lawful command during the 
engagement under sect 376, sub-s. 1 (d), although 
the disobedience amounted to the offence of 
desertion or absence without leave under (a) or 
(b) of sect. 376, sub-sect. 1 . and that he was 
liable to imprisonment 

Edsill r. J. AND G. Alward, -Ld., [1902] 2 
[K. B. 239 ; 71 L J. K. B. 690 ; 66 J. P. 760 ; 
87 L T. 121 ; 9 Asp. M. C. 341 ; 20 Cox, 0. 0. 

' 302 — Div. Ct. 

(e) Termination of Service. 

43. Home Port — Agreement — Merchant Ship- 
ping Act, 1894 (57 k 58 Vict. o. 60), ss. 113, 
114 (1), (2), 116 (6).] — A seaman signed an 
agreement at Cardiff for a voyage “ to any port 
or place within the limits of 75 degrees north 
latitude and 60 degiees south latitude, com- 
mencing at Cardiff, proceeding thence to Malta, 
thereafter tiadmg to ports in any rotation, and 
to end at such port in the United Kingdom or con- 
tinent of Europe within home trading hmits as 
may be required by the master." The ship sailed 
with a cargo from Cardiff to Malta, and from 


Malta to the Black Sea, wffiere she loaded a cargo 
for Southampton. On airival at Southampton 
she discharged the whole of her cargo. The 
seaman thereupon demanded his wages on the 
ground that the voyage was at an end. The 
master refused, saying that he would have to go 
on to Cardiff as his port of discharge. 

Held — that by the agreement the master 
had the power of determining at what port 
within home trading limits the voyage was to 
end ; and that the voyage was not at an end 
when the ship discharged her cargo at Southamp- 
ton, the master having required the voyage to 
end at Cardiff. 

Decision of 0. A ([1906] P. 103 ; 75 L. J. P. 
31 ; 54 W. R. 335 ; 94 L. T. 528 ; 22 T. L. R. 
265 ; 10 Asp. M. C. 235 — 0. A ) affirmed. 

Board of Trade r, Baxter— The Soaes- 

[dale, [1907] A. C. 373 ; 76 L. J. P. 147 ; 97 
L. T. 626 ; 23 T. L. E. 729— H, L. (E.). 

44. “ Los,s” of Ship — Capture and Destruetiim 
of Ship — Wages — Merchant Shipping Act, 1894 
(57 & 58 Vict. f. 60), s. 158.]— By sect. 158 of 
the Merchant Shipping Act, 1894, “where the 
service of a seaman teiminates before the date 
comtemplated m the agreement by reason of the 
wreck or loss of the ship ... he shall be entitled 
to wages up to the time of such termination, but 
not for any longei period.” 

Held, by Ld. Alverstoue, C.J., and Ridley, J., 
that a “loss” of the ship occurs when the ship 
ceases to exist as a ship , by Darling, J., that a 
“loss” occurs when the owner is permanently 
deprived of her. 

A seaman agreed at New York to serve on 
board a British ship for a voyage, not exceeding 
three years’ duration, to places including ports 
m Japan, Manchuria, and Siberia. At the time 
Russia and Japan were at war with each other, 
and the ship during the course of the voyage 
was captured by a Russian ship of war, and, 
after her crew were taken out of her, she was 
destroyed by the Russians. There was no evi- 
dence that the ship was canning contraband of 
war, or that her capture was justified The 
seamen were sent to England as distressed 
seamen, and claimed wages up to the time of 
their arrival m England. 

Held — that the ship was “lost” within the 
meaning of sect. 168 of the Act of 1894 — per 
Lord Alverstoue, C J , and Ridley, J., at the 
time when the ship was destioyed, and that, 
therefore, the seamen were only entitled to wages 
up to that time , per Darling, J., at the time 
when the ship was captured. 

Austin Friars Steam Shipping Co, v. Straeh, 
([1905J 2 K. B 315; 74 L. J. K. B. 683; 53 
W, R 661 ; 93 L. T. 169 , 21 T L. R. 556 ; 10 
Asp. M. C. 261 — Div. Ct., No. 27, supra) distin- 
guished. 

Bivewbight v. Allen, [i906] 2 K. B. 81; 75 

[L. J. K. B. 476 ; 70 J. P. 290 ; 54 AV R 604 ; 

94 L. T. 778 ; 22 T. L. R. 482 , 11 Com. Cas. 

167 — Div. Ct. 
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Seamen — Conti nued. 

46 . Teniimation of Service at Foreign Port — 
Maintenance and Passage Home — Consular 
Officer — Merchant Shipping Act, 181)4 (57 & 68 
Viet c. 60), s. 186.] — When a consular officer at 
a foreign port, acting under sect 186, sub- 
sect. 2 (cl), of the Merchant Shipping Act, 1894, 
has named a sum which he deems sufficient to 
defray the expenses of the maintenance and 
passage home of a seaman whose service in a 
British ship has terminated at that port, and 
when the master of the ship has deposited such 
sum with the consular officer, the seaman has no 
further claim against the shipowners under that 
section 

No appeal lies from the decision of the consular 
officer under this sub-section. 

“Passage home” means the passage to the 
poit at which the seaman was shipped, or to 
some other port m the United Kingdom agreed 
to by him. 

Judgment of Collins, J. ([1897] 1 Q B. 712 , 
2 Com. C'as 156 , 66 L. J. (Q. B ) 437 ; 76 L. T. 
689 , 13 T. L, E. 628 ; 46 W. E. 689) affirmed. 

Edwards v. Steel, Young & Co,, [181)7] 2 

[Q. B. .327 ; 8 Asp M C, 323 ; 2 Com Cas. 

272 : 66 L. J. (Q B.) 690 ; 77 L T. 297 , 13 
'J L H 528 . 15 W E 6-9— ('. A 

46 'Jci'imnalton of Scriiic Ahruaa — Pas- 
saic flomc -—Mi rihanT Shijiping Ad. 1891(57 
A .5s \'ici c 60). IrO, •.uh-'iect. 2 (c ).] — By 
M ct H6 of (he -Meichanr ,'''h;])])ing Act 189f, 
■wliC'!' the seivu'c ot ?ui\ -Liiman h( loim.ng lo 
any lir.liVa -hip teiniiiiare- at an\ jiO't oiil of 
Her Majo::i\'rt doii’iiiiuii'- Ihc iiiii'-tc-r -hall, as 
one of -e\c‘jal rdleinatne's by -iib seci 2 (c ) 
■■pioMdi' him uiih a pui-agc iimno ’’ 

IIt.li:)- i.har a ‘pas-age home’ mean'; a 
pa— age lo Ihcpoii. ui Her Maie.-ry donniiiom- 
fit which the seaman w a- onginal'i slopped oi 
10 some poit n the United Kingdom agiced 
to by him. 

B.oia Ml FdaanU v Merl ((1^97' 2 Q B 
327, 66 L. 1 Q B 690. 15 W. E 689', 77 L. T 
297 ; 2 Co'u. Ca-. 272 — ( . A) followed. 

Beci'-ion of Mathew, .1. ('1&99'' 1 Q B 38 . 68 
J.. J. Q B. 38- 79 T,. J’ 111; 4 Com. Cas. 1) 
affirmed 

Plrm- i S'l’RAi'i-i or Dover '^TEAM.- irir Co 
2 Q B 217. 68 I. .1. (,). B 925; 17 

M' E.'6.U), 81 L r. 35 . 15 T L E 13o . I 
C'oin Cas ‘271 8 A-p M C 566 — (' A. 

47 . rerm mat ion ot Scnac at Foreign Port — 
Saalmg jromc— l>ort m the Lniietl Kingdom 
Agreed to bij the , 'teaman ’ — Mat ha at Mn'ppmg 
Ait, 1891 (57 A .5s 5'io,l e 60), s. Id'l, subs 2 
(a) (b).] — By sect 186 of ilie 5TeiehanL 8liip- ! 
ping Aei, 1.-91, whme rhe .sei'Mcoof aii\ -eainan 
bohuigiMg loan^^ Briudi snip leiuiinaTcs .'’t any | 
1 ) 01 1 oir of Jdei Majcsiy 's dominiuiis the master | 
shah, b.;-idLs na; nig the w.ue- to which the sea- 
man Is entiihvl, cither " [a' pro\ ale liim w ith adc- ■' 
ciiiato eraploynient on board -onu oilier Biici-h ; 
ship bound to the p.irt m Her Mnic-tj Ndomi irons ' 
at winch ho was oiigiiially shipped. oi to a port .ri ' 


the United Kingdom agreed to hy the seaman, or 
(?;) furnish the means of sending him back to 
some such port.” yeanien agreed toseivoon a 
British ship on a voyage from Newpoit, Mon., 
to Malta, and to end at a liiial port of discharge 
in the United Kingdom or coiitiiiont of Europe 
between the Elbe and Brest inclusive ; and it 
was agreed that when the seamen were dis- 
charged on the continent as above the master 
should furnish the means of sending them hack 
to the nearest port in the United Kingilom sei ved 
by regular steamers, and the seamen agreed to 
such neaiest port as the port m the United 
Kingdom to which they might be so .sent back. 
The voyage ended at Hamburg, and the crew' 
were discharged, and the master paid the expense 
of sending them to Hull, which was the nearest 
port served by regular steamer, s. The seamen 
claimed that they were eiitilled to the expense 
of conveyance to Newport, the port of shipment. 

Held — that “ the port agreed to by the 
seamen” meant a particular dclined home port, 
and not one of several ports which the muster 
might select by teiminatmg the voyage at a 
particular port on the continent ; that the 
agreement therefore coiilamcd a stipulation 
which was inconsistent wuth the provisions of 
■sect J86 and wa=J void under «cet 156 of tlio 
A(‘i, and ihat ilie -eiirm-n wme (‘nulled to the 
. (‘xpen'(‘ of be.riLT ‘•eiil buck lo Newpuii 

' ATI'OUM.V - (.1 NLRAI, i. rARt.ltOVI' S'lEAU 

[Na\ KJA riON L’O 1 J> (llffiT) 23 '1. I, E 23U 
, — Biuy. .J 

; III. HIRE OF SHIP 
I (a) Detention of Ship 

48 Charto'cr at J.'ltcihj ro Cancel Chaiter- 
' pang if \ cus! noT at JjHulmg I'ort bg a Certain 
IKtii — lmpo,siliititii iij Oer/iirmmg < out rad — 
Hefaail to Proteed - In, end am f — .-V eliuiter- 
' puiry wa- niiide bcTwccn tlu' nhrriidl's uiid ihc 
I dcfcTulaiit'. b\ wh’.cli a cirtuin ve— cl ilicri at 
' Delaeoa Bai w.-i- to pu'C'uid (o Bussoi.ili and u 
w'a.? piOM.led iliat ihc cliuitc'ei's '.liOiild he at 
I hbeily to cancel the chaiiei-pai ty il ilic vc-sei 
I wa-noLlheie by a -pccilicd duie The vc—el was 
I detained ul Delagoa Ba,\ unloading cargo unlil it 
. was impo—rt)le tor her to uo lo Bus-oi'.ah by the 
i' specified dn:e 

I Held — ihat ilie -hipowncis weie hound to 
I -cud the icS'ol lo Bus-orali. and tliui if iliey dul 
I noi - 1011(1 her llieie, tliey mnsr pav damage- : liur 
■Thata-.ihe cliuiO'ieii 'lad rcfu'-( d and di'clincd 
\ lo -ay wl'elriei Ihey w'ould or would nol load ilio 
\e— el wlieii .sue got io Liiis-oiah niul n'ikI that, 
Ilf iliey dill -o ilie shipowners would lane to 
' fiecept a u.iiieed late of iieighi, they co.ild nor 
a-k foi an iniunctioii lo pievent the ''hi[iow ne'’,s 
fiom .-ending Th( ir ves-x-l upon any' viKa'ge 
except a vciyage to Hu-iorah under i he (d'U' lei- 

liarry. 

he Matio'i v. Oilmon ((H,"'.!) 4 De G k J 276 , 
28 Jj I. C'h 165) and >\iiii v. /h'da ndc/. '('l861). 
30 L. J Ch. 457 '.) "W E. 2l,s di-tiiigui-hcd. 

BuCKNALL BRDrHE”s ( . TA'I EW k fO.. (] 9(10) 
[83 L T. 121 . 9 A-p. M. C. 127— G. A. 
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49. Deterdion at Port of Loading— Strihes. 
Look-outs^ Aeeidents to Railway ” — “ Other 
Cnmen heyond Charterers' Control"’ — Dismissal 
of Worhmenfrom Factory ]— By a charter-party 
it was agreed that the ship should proceed to a 
certain port and theie load from the charterers’ 
agents a cargo of petroleum m cases at a certain 
rate per day. Lay days for loading were to 
commence twenty-four hours after receipt by the 
charterers’ agents of written notice of the 
steamer’s readiness in berth to receive it, 
"strikes, lock-outs, accidents to railway . . . 
or other causes beyond charterers’ control always 
excepted ’’ The railway by which only oil for 
loading could be brought to the port was partially 
destroyed by floods, and, there being no oil at the 
port, the charteiers’ agents dismissed from their 
factory the workmen employed in packing the 
oil m cases On the supply of oil by rail being 
recommenced, delay was caused in loading the 
ship by the necessity of getting the workmen 
together again and re-starting the work of pack- 
ing. Fuither delay in loading the ship was also 
caused by the charterers’ agents, in accordance 
with the practice of shippers at that port, firet 
loading t-nm other ships which had arrived 
previously to the steamer in question. 

Held — that the delay in loading which 
occurred after the lecommencement of the supply 
of oil by rail was not covered by the exception 
clause, and that the charterei-s were liable to 
damages for detention. 

In re Richardson and Samuel & Co , [1898] 1 
[Q. B. 261 ; 8 Asp. M. L. 0. 330 , 3 Com. Cas 
79 ; 66 L. J. Q. B. 868 , 77 L. T. 479 . 14 
T. L R. 5— C. .A. 

50 " Detention Ijy Average Aooidents to 
Ship" — Tune occupied in getting to Spot 
lohere Accident occurred — Dire during Time so 
oecujned.'] — A charter-party provided that, in 
the event of loss of time from "detention by 
average accidents to ship,” the payment of hue 
should cease from the time thereby lost. An 
average accident having occurred to the ship 
w'hile on a voyage from Hamburg to Hew Fork, 
she put back to Queenstown for repairs. After 
being repaired the voyage was resumed. 

Held — that the charterer was liable to pay 
hire during the time occupied after leaving 
Queenstown in arriving back at the place where 
the accident had occurred. 

Judgment of Phillimore, J. ((1901) 6 Com. 
Cas 253) afidrmed. 

VoGEMAN V Zanzibar Steamship Co. Ld , 
[(1902) 7 Com Cas. 264 -C A 

51. Deteiitionhy Ice — Breahdoion of Steamer.] 
— A steamship was chartered for two months for 
a voyage to Spam, thence to the Baltic and 
thence back to England ; there was a special 
pi ovision that detention by ice should bo “for 
account of charterers, unless caused by breakdown 
of steamer.” On the voyage from Spain to St. 
Petersbui g she stranded and put into Copenhagen 
for repairs ; she then proceeded, and, finding the 


approaches to St. Petersburg blocked by ice, put 
into Reval, unable to proceed, but not herself 
frozen in, and remained there waiting for the 
port of St. Petersburg to leopen. But for the 
stranding and consequent delay she would have 
been early enough to reach and leave St. Peteis- 
burg before the port was closed by ice. 

Held — that the detention at Reval was a 
“ detention by ice ” ; that it was caused by the 
“ breakdown of the steamer ” ; and that there- 
! fore the hire ceased during its continuance. 

Decision of Ridley, J. (8 Com. Cas. 230) 
affirmed. 

In re Traae (eor the Owners op the 
[Rikard Hordraak) and Lennard & 
Sons, Ld., [1904] 2 K. B. 377 ; 73 L. J. K. B. 
553 ; 90 L. T. 407 ; 20 T. L. R. 394 , 9 Com. 

Cas. 236 ; 9 Asp. M. 0. 653 — C. A. 

52. Failure of Owners to Provide Ship — 
Damages Construetiun of Charter-party ]— A 
charter-party provided that the A, “ now 
tiading and expected ready to load about 3id 
March,” should " with all convenient speed sail 
aud*proceed to ” L and there load There was 
a clause that “in the event of any mishap 
entailing delay in ariival” at L. "beyond seven 
days of her expected readiness,” the charterers 
might at their option cancel the charter. 

Held — that this clause did not protect 
the owners from an action for damages, they 
having booked other engagements for the A 
which did not permit of her reaching L. within 
seven days of March 3rd. 

Thomas Nelson & Sons r. Dundee East 
[Coast Shipping Co., Ld, [1907] S G. 927 

— Ct. of Sess. 

53 Ship to Proceed Immediately" — Devia- 
tion — Repudiation — Condition Pi'ecedent.] — By 
two charter-parties of even date, a steamer was 
chartered to proceed on sncces.sive voyages to a 
port in America, and there load a cargo, and to 
proceed therewith to Rotterdam. The second 
charter-party contained a clause, that, on the 
completion of the first voyage, the steamer should 
“ proceed immediately ” to fulfil that charter- 
party. On the completion of the first voyage the 
steamer left Rotterdam and went to Caidifi to 
coal, and thence proceeded to America, where she 
an'ived before the cancelling date provided by 
the chaiter-party. The charterers refused to 
load the steamer under the charter-party on the 
ground that, by reason of the steamer going to 
Cardiff, theie had been a breach of the above 
clause. 

Held — that there had been no breach of the 
charter-party, it being the ordinary course of 
business for steamers proceeding from Rotterdam 
to America to go to Cai diff to coal. 

Held, also, that llie above clause was not a 
condition precedent, the breach of which would 
entitle the cliartereis to repudiate the charter- 
party. 

Forest Oak Steam Shipping Co. v. Richard, 

[ (19U0) 6 Com Cas. 100 — Bigham, J. 
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Ordered 

££'{r ^ charter-party provided that a ship 

Sn??i S. dock at M., or so 

near thereto as she might safely get, and there 
load a cargo m the customary manner, always 

AtTlmd.rn/^'T" chartereii 

At the time of making the contract both parties 

were aware that at neap tides there w£ n3 
sufficient water in the dock for the ship to load 
always afloat. The ship arrived at the dock and 
lev loaded paVrof 

^ ™ consequence of fallino- 

tides and danger of taking the ground she had 

to leave the dock and wait tdl fhe nckt spiS 
tides to leturn and complete her loading. ^ ° 

Held—- that the order given by the charterers 

was one which they were entitled to give xinder 
the charter-paity, and that they were not ILabS 

iTtSlttSS/o'cSed!’'’*’ ™“‘ »' 
mTS12% ^ «• “• i 

Caelton Steamship Co., Ld. v Cattle 
[Mail Packets Co, Ld , [18981 a C ’'-lun 

0 1. 4 t \V . fl. 6 , ^ 8 4gp_ _ 

n L. (E.) 

(b) Exceptions in Charter-party 

, -dcci'cfpjif Cdiised Ittj jS^eiihaence” Ci»> 

Unload. 

! %7 ‘ Camed ht JS'enlineuee 

n tlte JSariijahon or Munagenicht of the T'me^n?’ 
Otherw,se:'-]-'nie plaintiffs’ cargo in the Sen 
dants vessel was damaged by the improper and 

Sm weie"S?;S by the^te?cdori^ 

WHO veie the defendants’ servants: the charter 
-SPnHfr'’'®', Iron, liability for 

« ““'if*"’ 'T % 

negligence . , , ot servants of the owner m the 
manapment or navigation of the vessel oi olher- 

Hem— that “ otherv jse ” covered the rcceiv- 
discharge of the cargo . and that m sndp 
of the recklessness of the stevedores the lo^ of 
he plaintiffs’ sugar from the bis’was cmLd 

th'at “e ,Si's' ;„.?i:r„s ;oSr“ " ■ 

12 A 6 m if ?'?f] 

72LT.67,,SAtp.ic?4VL-.)“iiJS’ 
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The Toebrtan, [19031 P. 194 70 t t p 

[76 ; 62 AV. R. 40 ; 89 L. t! 26.6 -19 T L U 
625 ; 9 Asp. M. C. 450 ; 9 Com. Gas 1-C. A 
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"-Losisoauml hn Xegll- 
wn« trM By a charter-jiarfy a ship 

was to load a cargo of wood, including a deck 

Pblff.’yfd ^ abroad, and deliver the same in 
England. The charter-party contained an ex- 
oi' the master and crew, 
pirates, collisions, strandings, and accidents of 

hunTamn 7 T’ ‘'^ocidents to, 

hull [and] [or] _ machinery, [and] [or] boilers 

ormmi-^ negligence, default,’ 
or eiioi in judgment of the pilot, master or 
manners, or other peisons employed by the sliin 
owner, or for whose acts he is responsible imt 
lesultmg, however, in any case, from want of due 
diligence by the owner of the ship, or by the 
SSo manager.-’ While loading the 

caigo, by the negligence of the stevedores, who 
were employed by the shipowner, the wood was 
so loaded on the deck that the stanchiZ gav^ 
way and part of the cargo was lost. ^ 

Held— that this was an accident to the hull 
caused by the negligence of persons for whose 
acts the owner would be responsible, and that 

sffipote’r.*'^ 

c^rSrl aSea"’ “ 

> Bd. V Cockerline & Co., 
[(1, 10.-)) o3 W. R. 420; 21 T. L. R. 296 , ]() 
Com. Oas. 11.6— C. A. 

57. J)anu<ge to Cargo~L,ab,ht,j Jdveepted- 

-£abil>% £worihinm 

—^tabihti/ of Shqnmner for all DamaqeC~L 
ship during the curiency of a charter- piu tv 
collided with a pierhead while going into dock 
and the closet pipe was 111 consequence ciacked’ 
let ing wa er into the betwe!m dcdJrand 
d.imaging the cargo slowed theie. The .shin- 
ownms wmre exempted by the charter-pai ty frolii 

holcs'ffi the old sLpper 

holes m the between deck waterways from winch 

detached .ami 

til s dP W fh Pi’opei’ly plugged. 0 wi ng to 
this defect the water got into the lower holiland 
did damage to the cargo thei e. The caigo 0 wmer 

owmer could only 
recover m respect of the damage to the caiio 

J caused by the 

unscaworthiness. ^ 

.listogSa^'’''''"’ "• (Na 123, »/„) 


The Edropa, (1907) 21 T. 


L R. 

Heanc, ,T. 


68 Lxemption f,om Liabihtii for Vnmi 
iMvann tJhoi to proient 
f—^femptioii in respect of JDamanc IhnaUo 
\Vh)f Z-y Insurance, or which hai been 

molly or in Part Paid for by Insurance -- 

-I^eylect of Shipowner s.-\--&y a charter-parfv 
foi the carnage of fiozen meat shipowmers ^were 
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to be exempted from liability for unseaworthi- 
ness or unfitness provided reasonable means were 
taken to provide against unseaworthiness, and 
the shipowners were not to be liable for any 
damage to goods “ which is capable of being 
coveied by insurancej or which has been wholly 
or in part paid for by insurance” ; and at the 
end of a long clause which contained numerous 
exceptions, it was provided that the above- 
mentioned exceptions should apply, whether the 
same be directly or indirectly caused or should 
arise by reason of the neglect of certain persons 
for whose defaults the shipowners would other- 
wise be liable. In an action claiming damages 
against the shipowners for failing to carry the 
cargo safely, the jury found that the ship at the 
commencement of the voyage w’as, by reason of 
a defect on the refrigerating plant, unfit to carry 
her cargo safely to its destination ; that reason- 
able means were not taken to prevent such unfit- 
ness , and that the neglect was the neglect of 
the shipowners, their officers and agents The 
charterers were partly covered by insurance, and 
were paid the insurance moneys 

Heud — that the clause as to the insurance was 
not sufficiently clear to exempt the shipowners 
from liability for failure to take reasonable care, 
and that the exceptions at the end of the clause 
did not apply to liability for unseaworthiness. 

Price V. Cnion Lighterage Co, ([1904] 1 K. B. 
412 , 73 L. J. K. B. 222 ; 62 W. R. 325 , 89 L. T. 
781 ; 20 T. L. R. 177 , 9 Cora. Gas. 120-C. A. 
See Carriees, 4) followed. 

Decision of Bray, J. ([1900] 2 K, B. 804; 76 
L. J. K. B. 921 ; 22 T. L. R. 826 ; 11 Com. Cas 
306) affirmed. 

Decision of C. A. ([1907] 1 K. B 769 , 76 
L. J. K. B. 411 ; 96 L T 402 ; 23 T. L R. 302 , 
12 Com. Cas. 210 ; 10 Asp M. 0 390) affirmed. 

James Kelson & Sons, Ld v. Kelson Line 
[(Liverpool), Ld (Ko. 2), [1908] A, 0. 16; 
77 L. J. K. B. 82 ; 97 L. T. 812 ; 13 Com. Cas. 

104 ; 24 T L. R. 114— H. L. (K.). 

69. “ Fire Excepted ” — Belay Caused hy Fire 

— Claim Jor Demurrage — Exeeption held to 
A])ply to Charterer as ivell as Owner \ — A 
charter-party contained a clause “ fire . . . 
excepted,” but the word “ mutually ” did not 
appear in the clause. The owners made a claim 
for demurrage against the charterers , and it 
was found as a fact that there had been “ a 
necessary delay ” of ten days in consequence of 
a fire in the cargo, and a further delay of seven 
days, not absolutely necessary, but due to the 
charterers adopting a certain method of dis- 
charging in consequence of the fiie; such 
method was not unreasonable under the circum- 
stances, but entailed extra delay. 

Held — that in spite of the absence of tSe 
word “ mutually ” the exception of 6re extended 
to protect the charterers as well as the owners, 
and they were not liable in respect of the ten 
days ; but that they were not protected in 
respect of the seven days. 


Barrie v. Peruvian 'Corporation ((1896) 2 
Com. Cas. 60 — Mathew, J.) followed. 

Newman and Dale Steamship Co. v, 

\ [British and South American Steam- 
ship Co , [1903] 1 K. B. 262 ; 72 L. J. K. B. 
110; 87 L. T. 614; 8 Com. Cas, 87, 1 Asp; 

M C, 351 — Bigham, J 

60. “ Live Stock Charter-party ” — Special 
Clause .'] — The plaintiff claimed damages for 
breach of a contract for the carriage of a cargo 
of 164 cattle and 9,54 sheep m defendants’ 
steamship from Buenos Ayres to this country. 
The contract, which was in the form known as 
a “live-stock charter-party,” provided that 
water for the cattle and sheep on the voyage 
was to be provided by the steamer m accord- 
ance with the Argentine Government regula- 
tions. The effect of the exceptions in the 
charter-party was that the shipowneis were not 
to be liable for damage resulting from the 
unseaworthmess of the vessel or fiom any 
negligence on the part of the captain or ciew. 
The water supplied was insufficient in quantity 
and bad in quality. 

Held — that the effect of the exceptions was 
not to strike out Ihe clause that water was to be 
provided, and that the defendants were bound 
to supply an adequate quantity of drinkable 
w’ater. 

Vall^e V. Buoknall Nephews, (1900) 16 
[T. L. E. 362 — Mathew, J. 

61. Negligence of Master — Exemption from 
LiaUlity i — The charterers of a ship brought an 
action against the owners to recover damages 
for injury caused to a pier, the property of the 
plaintiffs, owing to the negligence of the defen- 
dants’ servants. By the terms of the charter- 
party the captain was appointed by the owners, 
but was to be under the direction of the 
charterers. And it was expressly provided that 
the owner was not to be responsible for loss or 
damage of any kind arising from the neglect, 
default, or eiior m judgment of the pilots, 
master mariners, &c , &c. , employed m or about 
the ship. The negligence alleged was that the 
ship was loaded with too great a weight of 
limestone in the after hold, before there was 
any placed in the former part, which enabled 
the latter to break away, and caused the after- 
part to shift, and beat against the pier. 

Held — that the defendants were not liable. 

Decision of C. A., reversing Kennedy, J. 
((1897) 14 T. L. B. 2) affirmed. 

Raynbs V. Ballanttne, (1898) 14 T. L. R. 

399— H. L. (E.). 

62. ''Negligence oj Owner's Servants" — 
Owner Liable fivr Personal Negligence ] — Where 
the exceptions in a charter-party merely relieve 
an owner from liability for the negligence of his 
servants, he is liable m respect of damage due 
to his own pemonal negligence in allowing his 
vessel (otherwise seaworthy) to sail improperly 
laden. 

The City oe Lincoln v. Smith, [1904] 
[A. 0. 250 ; 73 L. J. P. 0. 45 ; 91 L. T. 206 , 

9 Asp. M.C. 586— P. 0. 
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63 . Stop2)age, from Striltes" — Charter to 
hecome Xiill and Void — Construction .'] — By a 
chartei’-party the cargo was to be loaded in 
140 running bouis commencing when written 
notice was given of the steamer being ready to 
load, provided that anytime lostthiough strikes 
was not to be computed as part of the loading 
time, and, in the event of any stoppage from 
(j.7iter alia") strikes continuing for the period of 
SIX running days from the time of the vessel 
being ready to load, the charter should become 
null and void, provided that no cargo should 
have been shipped on board previous to such 
stoppage. 

Held — that to avoid the charter the stoppage 
from strikes must have been in existence at the 
commencement of the loading time. 

Decision of C. A. (18 T. L. E. 719; 7 
Com. Cas. 213) reversed. 

Steel, Young & Co, v . Ghand Canary 

[Coaling Co,, (1904) 90 L. T 729 ; 20 

T. L. II 642 , 9 Com. Cas. 275 , 9 Asp. M. C. 

684— H. L, (B.). 

(c) Loading and Discharge of Cargo. 

64 . ^‘Alongside ” — Cargo to be tahen from 
atongside at Merchants' ri.\h and es^gtense, accord- 
ing tothe Custom of the Port — Custom of the Port 
of Ci imshg. ] — A charter-party provided that the 
cargo, which consisted of timber, should “ be 
taken from alongside at merchants’ risk and 
expense, according to the custom of the poit.” 
The vessel discharged at the port of Grimsby 
Bv the custom of that port timber cargoes aie 
taken from the ship''s holds by means of the 
ship’s winches and slings by stevedores employed 
and paid by the shipowner, and by them carried 
to the fai side of the quay, about sixty feet from 
the side of the vessel, ami there “ lumped,” oi 
roughly pile<l. It was practically impossible to 
deposit the caigo on any other pait of the 
quay. 

Held — that the shipowner was bound to carry 
the cargo acros-s the quay and ‘‘ lump ” it at Ins 
ow n expense, and that such delivery constituted 
delivery “ alongside ” within the meaning of the 
charter-party. 

Stephens r. Winxringham, (1898) 3 Com. Cas 
[169 — Bigharn, J. 

65 . Ihinhor Coal — Piglit of Shipoimier to 
Punher Coal on Boat'd — Coal jor Subsequent 
Voyage — Erpense of lightening Ship to enter 
Port. ]-~By a charter-party a ship was to load in 
Australia a full and complete cargo, which the 
ehai'teiers bound themselves to provide, not 
cxcccLliiig wdiat she could reasonably stow and 
oaiiy over her tackle, ajiparel, piovisious and 
furniture, and to proceed to certain poits in 
iSouth Africa, “and there lighten at leceivers’ 
expense as much of the cargo as may be found 
necessaiy to allow steamer to enter at all times 
of high watei such port according to its custom." 
The ship arrived at Duibau in South Afiica, and 
the charterers lightened her there so as to enable 
her to cross the baj: at East Lon(ion, her next 


port. The shipowner, however, put 800 tons of 
bunker coal on board, and in consequence the 
ship on arrival at Bast London had to be further 
lightened to enable her to enter the poit. Her 
last port in South Africa w^as Algon Bay, and 
120 tons of coal would have carried her from 
Durban to that poit and back to Durban or 
Cape Town, w'here a new voyage to Australia 
was to begin. The 800 tons of coal put on board 
at Duiban were mainly for the purpose of the 
new voyage. 

Held — that the shipowner was only entitled 
to put sutScieiit coal on board at Durban to 
enable the chartered voyage to be completed, 
the rest of the ship being at the charteier’s 
disposal, and not to put coal on board for a 
futuie voyage, and that therefore he was liable 
to pay the expense of lightening the ship at East 
London. 

Decision of Kennedy, J. ([1906] 1 K. B. 672 ; 
7.5 L. J. K. B. 415 ; 95 L. T. 108 ; 22 T. L. R. 
465; 10 Asp. M. 0. 268; 11 Com. Cas. 117) 
affirmed. 

Darling & Sons r. Raeburn, [1907] 1 K B. 

[846 ; 76 L J. K. B. 570 , 96 L. T. 437 : 23 
I’. L. R. 354 , 12 Com. Cas. 262 — C. A. 

66 . “ Caigo to be brought to and taken from 
alongside the Steamer at Charterers' Pish and 
Expense, anij Custom of the Port to the eonframij 
notwithstanding " — Exclusion of Custom ]— By a 
charter-pai ty a ship was to proceed to the Suney 
Commercial Docks and there deliver a cargo of 
limber, “ the cai go to he brought to and taken 
fioin alongside the steamei at charteiers’ n.sk and 
expense, any custom of the port to the contiaiy 
notwithstanding.’’ 

A custom of the port of London with rogaid 
to timber ships required the shipowner to place 
the timber either into baigos oi on to the quay. 

Held — tliat the cu.stoin of the port w'as 
excluded by the chaitei-party, and that the 
charterers were bound to pay the expense of 
taking the cargo fiom the ship’s rail to the 
barges oi on to the quay. 

Decision of Mathew, ,T. ( (1899) 15 T. L. R. 
330 , 4 Com. Cas. 209 ; 9 Asp M. C. 55) 
affirmed. 

Brenda Steamship Co. i . Green, [1900] 1 

[Q. B. 518 , 69 L. J. Q. B 445 , 48 W.E. 321 ; 

82 T. R. 66 ; 16 T L. R. 226 ; 5 Cora. Cas. 

195 , 9 Asp. M. C. 55 — C. A. 

67 . •* Cargo to be taken from alongside at Con- 
signed s Expense " — “ Cui>toin of Port to he 
Observed" — Custom to Raft Timber — Liability 

\for Cost of Rafting.] — The custom of the port of 
B is to deliver timber to the consignee after it 
has been rafted and chained and officially 
measured A charter-party provided that a cargo 
of timber should be “taken from alongside, 
always within reach of the ship’s tackles at mer- 
chant’s risk and expense ; the custom of each 
port to be obsei ved in all cases where not siiecially 
expressed.” 

Held — that the consignee at B. could not 
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insist on delivery log by log over the ship’s side, 
and must pay for the expenses of rafting 

North MooK. Steamship Co. v. Harlanh and 
[WOLEE, Ld., [1903] 2 Ir, 657— K. B. D. 

68. Colliery Giiara'ntee — Arhitratwn Clause — 
Incovpovatmi into Charter~j)arty—Eepudmtwn 
of Charter-party by ChaHerer — Aotwn by Ship- 
owner ] — A. charter-party provided that a ship 
should proceed to a named port and “ there load 
in the usual and customary manner a full and 
complete cargo of Ferndale coal, as ordered by 
the charterers, which they bind themselves to 
ship subject to colliery guarantee. . . . The 
vessel to be loaded as customary, but subject 
in all respects to the colliery guarantee.” The 
colliery guarantee provided that any question 
arising under the guarantee should be referred to 
arbitration. After the ship had arrived at the 
port of loading, the charterers gave notice to the 
shipowners that they were unable to load. The 
shipowners brought an action claiming damages 
for the charterers’ breach of the charter-party. 

Herd, by A. L. Smith and Rigby, LJJ. 
(Vaughan WillianTs, L.J. dissenting) — that the 
charterers had repudiated the charter-party, and 
that the shipowners’ claim for damages was not 
a question arising under the colliery guarantee, 
and that the arbitration clause therefore did not 
apply. 

Weir & Co. v Pirie & Co. (No. 2), (1898) 3 
[Com. Cas 271 — C. A. 

69 . Cost of Disahargtng — Upon what Quantity 
to be Pali— Chamber of Shipping, North-east 
Coast (fhees to BerwicTt) Coal Charter, Cl. 1 
and, 8.]' — A charter-party provided that freight 
should be paid at a certain rate “ per ton de- 
livered, or on bill of lading quantity less 2 per 
cent., at receiver’s option.” It also provided that 
the consignee was “to effect the discharge of 
the cargo, steamer paying 1 fi’. per ton.” The 
receivers elected to pay freight upon the bill of 
lading quantity less 2 per cent. 

Held— that the charge of 1 fr. per ton was 
payable upon the bill of lading quantity less 2 
per cent. 

The Hollinside, [1898] P 131 ; 3 Com. 

[Cas 100 ; 67 L. J. P. 45 ; 14 T. L. R. 258 ; 

46 W. R. 639— Div. Gt. 

70 . Damage in Loading — Stevedore appointed 
and paid by Shipper — Proimons in ChaHer- 
party — Liability of Owner.'] — Where a charter- 
party provides that the “ cargo on delivery along- 
side should be received by the master and be 
secured by ship’s tackle and should be at vessel’s 
risk, the dogs and chains on said cargo being also 
at vessel’s risk, the ship to be responsible for any 
cargo lost from alongside, through negligence, 
and for salvage expenses on same,” the owner is 
not relieved from liability for damage to cargo 
because the charter-party also provides that the 
shipper shall appoint and pay the stevedore to 
load the cargo. 

Anderson v. Crundall & Co., (1898) 14 
[T. L. R. 266— Bigham, J. 


71 . Discharge at Customary Place in Port — 
Ship Carrying Essploshes — Place appointed by 
Port for Discharge of Ship) Carrying Explosvoes — 
Expense of Lighterage.] — By a charter-party a 
ship was to load a cargo, including explosives 
and machinery, and proceed to certain ports, 
among others Buenos Ayies (including Boca), 
and there deliver the cargo in regular turn at 
the customary discharging places named by the 
charterers’ agents into lighters or alongside the 
wharf according to the custom of the port ; the 
owners authorised the charterers to sign bills of 
lading for the cargo as usual, and agreed to abide 
by all the conditions thereof, and the cargo was 
to be brought to and taken from alongside at the 
charterers’ risk and expense. By the bill of 
lading the cargo was to be discharged at the 
consignee’s whai-f at Boca, provided the same 
was available, otherwise lighters were to be pro- 
vided by the consignees. At Boca a ship carry- 
ing explo'iives was only allowed to discharge at 
a certain wharf, and the ship therefore could 
not go to the consignees’ wharf (which was 
available), and the consignees’ goods had to be 
lightered there. In an action by the shipowner 
against the charterers to recover the expense of 
lightering • — 

Herd — that the shipowner was entitled to 
recover, either upon the gronnd that the char- 
terers, when they signed the bill of lading, knew 
that the explosives were on board and that they 
could not perform the contract without breaking 
the port regulations, and were therefore imposing 
a liability on the shipowner which did not come 
within the above clause in the charter-party 
authorising the charteiers to sign bills of lading ; 
or upon the ground that the charterers had only 
the right to direct the ship to go to such dis- 
charging places as were customary, and that the 
customary place at Boca for discharging a ship 
with explosives was the wharf appointed hy the 
port regulations. 

Hull Steam Shipping Co. v. Lamport and 
[Hodt, (1907) 23 T. L. R. 445— ChanneU, J. 

72 . Full and Complete Cargo” — Cargo in 
Frozen Condition — Brohen Stowage — Normal 
Winter Cargo.] — By a charter-party, dated 
December 22nd5 1897, the owners of a steamer 
chartered hei to W. & Co., whose liability was 
assumed by the defendants, to load at Bangor, 
Maine, U.S., “a full and complete cargo of wet 
wood pulp which contains about 60 per cent, of 
water.” The charter-party provided that should 
ice prevent the steamer from reaching Bangor 
the chartereis were to load at Bucksport on the 
same terms. The cancelling date was January 
10th, 1898. The charterers tendered for ship- 
ment a full cargo of wet wood pulp containing 
60 per cent, of water, in a frozen condition, by 
reason whereof there was broken stowage and a 
shortage of 440 tons less than the steamer could 
have stowed if the pulp had not been frozen. 
Cargoes of wet wood pulp are always shipped 
at Maine m the winter in a frozen condition. 

Held — ^that the charterers having tendered a 
full and complete cargo of wet wood pulp m its 
normal winter condition, the shipowners were 

19 
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not entitled to dead freight or damages in respect 
of 4:40 tons. 

Decision of C. A. ([1899] 2 Q. B. 364 , 68 
L, J. Q. B. 930 ; 81 L. T. 241 ; 15 T. L. B. 465 ; 
4 Com Cas. 307) affirmed. 

Steamship Isis Co. v. Bahr, [1900] 

[A. 0. 340 ; 69 L. J. Q. B. 660 ; 82 L. T. 671 ; 

16 T. L. E. 381 ; 6 Com. Cas. 277 ; 9 Asp. 

M. C. 109— H. L. (E.) 

I 

73. “ Load a Cargo of Ore^ say about 2,800 
Tons'' — Lim-tts Impo‘ied .\ — A charter-party pro- 
vided that the ship should proceed to the port 
of loading, and there load “ a cargo of ore, say 
about 2,800 tons, not exceeding vi.hat she can 
reasonably stow and carry, &c.” The charterer 
provided a cargo of 2,840 tons, the actual 1 
capacity of the ship being 2,880 tons. The ship- 
owners claimed to recover dead freight on 40 
tons. 

Held — that the question of what was a 
“cargo” for the ship was in general a question 
of fact for the jury, but that there being no 
doubt that 2,810 was a “cargo” for the ship, 
and was within the limits imposed by the woids 
“ say about 2,800 tons,” there was no question 
for the jury, and no evidence of any bieach of 
the chaitei -party. 

Mori'ts V Lmson ((1876) 1 C. P D. 155 ; 47) 
L. J. 0. P. 409 , 24 W. K. 517 ; 34 L. T. 676) 
distinguished. 

Miller -y. Borner & Co., [1900] 1 Q. B. 691 , 

[69 L. J. Q. B. 429 , 48 W. R. 588 , 82 L. T. 

258 , 5 Com. Gas. 107 , 9 Asp. M. C. 31— 

Div. Ct. 

74. “ Load a Cargo of Steam Coal us Ordered 

by Charte/ers"- — Subject i n all Jlcsjmets to the 
Colliery Guarantee"— Str the Clause — Colliery 
on Stri'he.'\ — A chartcr-pai ty provided that a ship 
should “proceed to such loading berth as the 
freightcis may name, and thoic load a caigo of 
steam coal as ordered by chaiterers, which they 
bind tliemselves to ship (except in the event of 
strike of shippers’ pitmen).” The ship was “ to be 
loaded as customaiy, but subject, in all respects 
to the colliery guarantee in [ ] colliery work- 

ing days, as may be arranged.” The chai terms 
subsequently puichased a cargo foi the ship tiom 
the H. colliery. At a later date this colheiy 
went on strike, after which the charterers 
tendered to the shipowners the guaiantee given 
by’’ the H colliery, which was still on strike. By 
this guarantee the colliery owners undertook to 
load the ship in 20 days, provided that tune lost 
through strikes should not be computed as part 
of the loading time. The shipowners refused to 
accept this guaiantee. Steam coal could have 
been obtained from other collieries. 

Held — that under the circumstances the 
charterers, in tendering the guarantee of a colhery 
on strike, had not committed a breach of the 
chartei -party, and tliat the shipowners were 
bound to accept the guaiantee 

Judgment of Bigham, J. ((1899) 80 L. T. 19 , 


16 T. L. R. 168 ; 4 Com, Cas. 85 ; 9 Asp. M. C. 
63) affirmed, 

Dobell & Co. v. Green & Co., [1900] 1 

[Q. B. 626 ; 69 L. J. Q. B. 464 ; 82 L. T. 314 ; 

16 T. L, R. 204 ; 5 Com, Cas, 161 ; 9 Asp. 

M. C. 62-0. A. 

76. ''•Taken from Alongside" — Timber Cargo 
— Custom of Port of London — Discharge into 
Barges — Duties of Shipowners.^ — A custom of a 
port that, in the case of a cargo of long lengths 
of timber, it is the duty of the shipowners to 
place the timber m barges brought alongside by 
the receivers of the cargo, is not inconsistent with 
a clause in a charter-party that the cargo of 
timber should be “ taken from alongside the 
ship at merchants’ risk and expense.” 

Decision of Collins, J. (1897) 2 Com. Cas. 70, 
afflimed. 

Aktieselkab Helios r. Bkman & Co. [1897] 

[2 Q. B. 83; 8 Asp. M. 0. 244; 2 Com 

Cas. 163 , 66 L. J (Q. B ) 638 , 7() L, T. 537 

C. A. 

76. Tnmmmg Ship — Loading Coni — "Self- 
trtmmer " — 'Tareff Bate — Jurisdiction, — Trim- 
ming Committee — Countg Court Judge,'] — A 
cargo was to be trimmed according to the tanll 
rale of the port. The Swindon was a now 
vessel not included in the list of steamers in the 
list. By the rules, “ any new steamers or boats 
not included m this list, but which may be of 
the same type as regards the work involved in 
tiimmmg, shall be included in the corresponding 
gioup,” and the rules went on to provide that 
“ in the event of any question arising as to the 
proper classification of such steamer, or any 
othei question as respects the application of the 
tanfi geneially,” the same was to be settled by 
the Tiimming Committee, whose decision was to 
be final. The question ol the application of the 
tariff to The Swindon arose, and was referied 
for settlement to the Trimming Committee, and 
they had decided it. 

Held — that the county court judge had no 
juiisdiction to decide whether the vessel was a 
“self'tnmmer.” 

Decision of Div. Ct. ((19U1) 49 W. R. 631; 

17 T. L. R. 596) reversed. 

The Swindon, (1902) 61 W. R. 119; 18 
[T.L.R. 681— C. A. 

(d) Miscellaneous. 

And see Bankruptcy, 181. 

76a. Charter-parties and Bills of Lading — 
Action against Foreign Vessel — Claim for Bamages 
— Claim '•as Charterers" — Admiudty Court Act,, 
1861 (24 Viet. c. 10), s. 6 ] — ^Aii action was com- 
menced vn rem against the owncis of the Wpanish 
steamship Ereza for compensation for damage 
to cargo The plaintiffs claimed m the writ “ as 
charterers” of the ship and owners of the goods 
on board her. The owners of The Ereza appeared 
to the writ under protest, and on motion ob- 
jected that, under sect. 6 of the Admiralty Court 
Act, 1861, as the owner of the ship was not 
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domiciled in England or Wales, a proceeding m 
the Admiralty Court must be limited to a claim 
by the “ owner or consignee or asssignee of any 
bill of lading of any goods carried into any port 
in England oi Wales.” On tins ground they 
contended that the introduction of the word 
“ chartereis” rendered the writ bad, as the Act 
did not give the Couit jurisdiction in respect of 
a claim for breach of charter-party. The plain- 
tiffs urged that if they could not rely upon their 
position as charterers, they might lose the benefit 
of the clauses in the charter-party protecting 
them against the negligence ot the servants of 
the shipowner. 

Held — that while, in the opinion of the Court, 
the plaintiffs could not sue as charterers, they 
would not be at the trial precluded from referring 
to the contract contained in the charter-party. 
Upon this the plaintiffs consented to stiike out 
the words “ as charterers.” 

The Eeeza, [1902] W N. 234— PhiUimore, J. 

77 . Commimou — Payment '■'•on the Completion 
of Loading or should the Vessel he Lost' — Ship 
Lost on Intermediate Voyage. ] — A charter-party 
provided that a ship “ now at Philadelphia and 
chartered for Japan” should, after discharging 
at Japan, proceed to British Columbia, and there 
load a cargo for London The charter-party 
contained the following clause ' — “ A commission 
of 3| per cent, shall be paid to charterers ... 
on amount of this charter-party on the comple- 
tion of the loading, or should the vessel be lost ” 
The ship was lost on the voyage from Philadelphia 
to Japan. 

Held — that the charterers were entitled to 
the commission payable to them under the 
charter-party. 

SitsonY, Ship Bareraig Co. ([1896] 24 Ct. of 
Sess. Cas. 4th Senes, 91) distinguished. 

Waed & Co., T(D. V. Weir & Co., (1899) 15 
[T. L E. 383 ; 4 Com. Cas. 416 — Mathew, J. 

78 . Contract of Affreightment — No Necessity 
for Formal Cha7'ter-partyf\ — The execution of 
a formal charter-party is not essential to the 
formation of a binding and enforceable contract 
of affreightment. 

Eideri Aktiebolaoet Nordstjerman V. 

[Salvbsin, [1904] 6 F. 64— Ct. of Sess 

79 . Shiphrohev — Engagement of Ship to load 
Cargo on Particular Date — Interposing other Ship 
— Delay — Duty of Broher to Ownersf\ — The de- 
fendants, a firm of shipbrokers, arranged a pro- 
gramme of vessels to load wool at Sydney during 
the Australian wool season, and they booked the 
plaintiff’s vessel A. to load on December 17th ; 
they were to receive a commission of 6 per cent, 
on the freight earned by her. 

On November 12th, hearing that the A. was 
late, the defendants, without consulting the 
plaintiffs, arranged for the IF. (due at Sydney 
on December 1st) to take the wool berth Sub- 
sequently, the TF. being late, they put the E. m 
before her, and then occupied the week December 


17th to 24th in loading the TF. The A. arrived 
on the 20th, and lost the greater pait of her cargo 
in consequence. 

Held — that the question was whether the 
defendants had or had not used reasonable care 
m accepting the TF. without reserving the right 
to postpone her, if she was late, to the A ; and 
that, as in the opinion of the Court they had 
only committed an error of judgment, they were 
not liable. 

Decision of C. A (20 T. L. E. 486) affirmed. 

Nitrate Producers’ Steamship Co. r. 

[George Wills & Co,, (1905) 21 T. L. E. 

— 699— H. L. (E ). 

80 . Spanish Export Tax — Liability to Paij.l 
— By a chai ter-party a ship was chartered to 
pioceed to a Spanish port and load a cargo of 
iron rails, ‘‘Spanish customs dues on caigo to 
be paid by steamer not exceeding Is. per ton.” 
There was a Spanish tax called a transport tax 
levied on goods earned oversea or imported or 
exported through the land customs houses. 
There was no other tax on iron rails 

Held — that such tax was not a ” customs due 
on cargo,” and must be paid by the shipowner, 
altliough it exceeded 1.?. per ton. 

Decision of Channell, J. (23 T. L, R. 271) 
reversed. 

Rea t. The Loitdou Transport Co,, Ld — 

[London Transport Co., Ld. «. Bessler, 

Waechter & Co., (1907) 24 T. L. E. 133 — 

C. A. 

81 . “ Two Voyages per Month, Fovtnightly,"'\ 
— The meaning of thewoids “two voyages per 
month, fortnightly,” when used in a charter- 
party, IS that a steamer or vessel must be supplied 
at intervals of about a fortnight, and not more 
than two a month. 

The Melrose Abbey, (1898) 14 T. L. R. 202 

[Div. Ct. 

(e) Payment of Freight, 

See also VII. Maritime Liens 

82 . Adraoice Freight — Two-'Thirds — Freight 
Paid Three Days after Sailing — Part of Cargo 
Destroyed by Fire before Sailing — Calculation' of 
Adiance Fi'eiglitf\ — A charter-party provided 
that freight should be paid “on final dischaige ” 
of cargo at certain rates per ton, the fi eight to 
be due and paid as follows ; — Two-thirds in cash, 
less 6 per cent, for all charges, three days after 
sailing from Tyne, ship lost or not lost, and the 
balance on unloading and right delivery of the 
cai’go. The charter-party contained a marginal 
clause m these terms • — “ In the event of the 
chartereis not loading the vessel to her marks it 
is agreed that freight shall be paid on the basis 
of 4,350 tons, less fpro rata) freight on any 
quantity of cargo short delivered in San Fran- 
cisco.” Fire was, by the charter-party, mutually 
excepted. While the vessel was in course of 
loading on the Tyne a fire bioke out on board 
and destroyed that part of tlie cargo which had 

19-2 
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been pi;t on boai'd. The vessel loaded the 
balance of her cargo and sailed on her voyage. 
The cargo provided by the chaitcrers, including 
the poition destroyed by the fire, was not 
sufficient to load the vessel to her marks. 

Held — that advance freight was payable on 
4,360 tons less the caigo destroyed by fire. 

Decision of Ld. Russell of Killow'en, G.J. 
{[1899] 1 Q. B 193 ; 68 L. J. Q. B. 170 ; 47 
VV. R. 365 ; 79 L. T. 596 ; 15 T. L. E. 69 ; 8 
Asp. M. 0. 470 ; 4 Com. Gas. 66)’affirmed. 

Weir & Co., r. Girvin & Co., [1900] 1 Q. B. 

[45 ; 69 L. J. Q. B. 168 48 W. R. 179 ; 81 

L. T. 087 ; 16 T. L. R. 31 • 5 Com. Gas. 40 ; 

9 Asp.M.C. 7—0. A. 

83. JMd- Ciir/io — < /itnforn- hunmj Option to^ 
Lotd litimnqcd Cotton on Dcoh — I.iahihtii Jor \ 
Jtcii‘<ono///o I'lru/Jit fJtominl — .V cliaitor-paity I 
hnown a., the ‘ Amilo-Ainerc.'iii Cotton Chari ei- 1 
I’iiity. included the followicg piov'-ion • " I’hc 
cliailciei 10 have ihc i)i)non oiduppiiigdnmagcil 
cotton iiu detdc.con'iisLciit with Ihe '•(“aworthinc-"- 
ol I he 'trtaitier. ‘■neh 'o be ai Ihc sluiipci’s iisk 
and expense . and ihc chaiurei to fidli 
ni'-urc the fietghi Uieietm ’ 

lIj:T,r)--that the riiilher pioiisioin of the 
chai tei-[iail 7 > a.- to setting a.'ide the vaiious bills 
ol lading fnight a- ag:un-,L the chaitcr-parry 
frcighi, and .serthiig the balance by bills, or 
cai-h, did HOC exclude the chaiterci s liauilii.y to 
pay a leasonablc freight on cotton .-lO shipped. 

[>ecl^•lon of li.dlci . .L rcvciied 

Uii&ur.A BaiGitr Steam^iitp Co. i. Ript-EV, 
(1903) H Com Ciu-.. 171— C. A. ^ 

84 J'l'eujht at Jtcdr pen 'Jon oj (tfoS', ^]elf/ftt^ 
.d' t piled- Potjahlc on lujlit nnd true (lehin'in 
of ('tit' no — Lo,s-i of jkirt of Co rtjo — Lump Suin' 
±i eiijlit—l'ieuilit mi Ciii'ijo deiiiertd — JUU c/ j 
Ladintj — Ft ( i(jht eulloi tod hij Shuion iiei- — iJiitor- 
ciuc hcUi.eeii Fi'cujlif, ooVoded nnd FreinUt due'' 
for Cnrtjo dcli cored --Itocoiooi/ oJ JJahiiiro Inj . 
Chai'tocer.1 — R\ a chaitei-partv a caigo of .-iigni 
in bag? was to be loaiteil ar a named port and the | 
hliii) no loaded was, to juoceeil to anollior named ] 
poit and Iheio dclivei the caigo -‘agiceably to 
bdlfi of lading on being paid fieiglif in full of all 
poit charges . . at ihe rale of lOi?. 6<Z per ton 
oL 2(' cwl. grC's, weight &li.pped pat able on righi 
and Tiue deliveiy of the cargo. Cliavtciei., 
liabihi-j was to co.asc "when cargo ii shipped 
and bill-, of lading s-ignod. provided all the con- 
dition" ctilied TO' in th " chaitei have been ful 
tilled, but vc"S 0 l to have a lien on the caigo for 
fi eight, diad Ircight. and demurrage.’ Any 
difi'eience belwceii the chartcr-paru and bills of 
lading freight was. to bo sen, led at the poitof 
loading on clcaiauce of the \e.siSel if lotiuiiod hy 
the master. I he amount due undoi tins cIhusc 


whole cargo shipped was collected by the ship- 
owners. Ill an action by the chartereia to 
recover, as money received to their use, the 
tiiJference betw^een the freight so collected by the 
shipowners and the amount due to them under 
the charter-party m respect of the cargo 
delivered . — 

Held, by Ld. Alverstone, O.J., and Collins, 
M.R. (Romer, L.J., dissenting), that under the 
charter-party the shipowners were not entitled 
to a lump sum freight, and that the balance of 
freight in their hands could be recovered from 
them by the charterers. 

London Transpoei’ Co., Ld. v. Trechmann 

[Bros., [1904] l K. B. 635 ; 73 L. J. K. B. 

253 ; 90 L. T. 132 ; 9 Cora. Cas. 133 ; 9 Asp. 

M. C. 518— C. A. 

85 . I 'rrijihl. paynhlo hi ndtnnro 1 - R\ a 
charlcr-paity it w.i.s piotided iliai ihe chaileier 
"boLild p.iy treiglil “at the lale of C70) per 
calendar month . . and aland after ihc same 
rate foi aii}’ pait ot a inuiilli. iiiic to eonlimif’ 
until liei je-dcli\(-]y to llicow rupjj.iynieni lor the 
"aid hire lo be made in ca^h inomlii \ in adva'ice. ’ 

j It was al"0 iiiotaled that the cwnci shoiiiti hate 
a lien upon caigoc" and mib-freiglit for any 
I amount due lo him under the cluiuci , and teat 
I the cLiai Corel iliould haica lien on the slap loi 
I all riiuiioys paid in advance .aid not eainod 

I Held, rcvci'sing Ihc judgmonr of Mathew, J, 

I fdissenfioiito Smuli. L.J ) — that ihecliaitcrer wa.s 
bound to pay the full fioight in advance at the 
beginning of each month although it might be 
I piobablc lhat the iure would no. continue loi 
ttie whole month, 

ToNNELiER i s.\irni. (1898) 2 Com Ca" 25S ; 

78 Asp M. C. 327 77 L. T 277 . 13 T. L. R. 

560— C. A. 

86. d/crt iuroinont of Ifni'dirood Tnnhcr — 
Cuutoni .'] — A (.lianer-paiij [uotidcd ihata vessel 
should load a full caigo of .lairah wood foi the 
ITiiiced ivnigdoui, freiglil being payable at the 
late of 3L pci load oL 50 cubic leei dcliveicd. 
‘ t'aigo to eou"i5t of 9 in by 3 lu planks, oL 
icasouable leiiglhs, such a." could go down ship’s 
present hatchwavs " The cargo consisted of 
planks exceeding 9 in by 3 ni by an aveiagc of 
about frill. By aon"toiii of the haidwood timber 

1 trade, in mcasiiiing ciu"" dimensions, fl'acllorl^ of 
qiiaiiOJ’ oJ an inch aio disregarded. 

I Held— that Ireight was payable upon the 
' number of loads asoeriained by nioiisuiiiig the 
I caigo in the customaiy manner, and. assuming 
lhat iheie hatl been a bie.Tch of the obligation to 
j load planks 9 in by 3 in., the damage.', vveie 
measured by the dilTeience. it any, in fieighl, 
I which inu.'t be a"eoit.iincd by measuiuig in the 
I customaiy' iriamiej’. 


was ascertained ar the, port ot load.iig, and paid | 
by the chaiteiers to ttic "liipowncr® The ve-^sei 
loaded a full cargo, but on the voyage she | 
grounded, and a portion of the cargo was lo^t j 
i’iie icniaiiidcr wa" delivered at the poilotdis- 
chaige. and the bills of lading height on ilic 


Semhlo. that the oxpieS'sion “planks ii in. by 
3 111 ‘ meant iilanks of those incasuionicms when 
inea"Uied m tlie ciislomaiy manner. 

YorNO (.The (.anning Jaruait I’lMiiEit Co. 
[Lu.. (1899) 1 Com. Cas. 96— Ibgham J. 
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87. Optwn to Pay Freight on 'Weight Pelirered 
or Intalie Weight — Time to Exercise Opt%ond [ — 
By a charter-party it was agreed that the cargo 
should be delivered on being paid freight at the 
rate of 6.s. %d per ton delivered, or intake weight, 
less 2 per cent, at charterer’s option 

Held — that if the shipowner insisted on his 
lien for freight, then it would be necessary for 
the chartei ers to exercise the option before they 
tendered the amount of fi eight sufficient to 
satisfy the lien, and that if the shipowner did 
not insist on his lien, then the charterers might 
exercise the option at the moment of payment. 

Decision of Jeune, P. ((1902) 61 W. R. 88 ; 18 
T. L. R. 198) affirmed 

The Dowlais, (1903) 18 T. L. R. 683—0. A. 

88 . Shipping Order — Chartered Freight — 
Payment of Difference — Right of Shipper to 
lOithdraiD Goodn after Shipment. — By aforward 
freight contract, contained m a shipping order, 
0. D. & Co agreed to provide tonnage at 16x Qd 
a ton for the carnage of 3,000 tons of wheat of 
the plaintiffs from Bombay to Liverpool. 
C D. & Co. declared for the shipment of the 
wheat a steamer of the defendants, which had 
been chartered by M. & Co. to carry a cargo 
from Bombay to Liverpool at a freight of 30s. 
per ton, and half the space of which had been 
sub-let by M. & Co. to 0. D & Co. The plain- 
tiffs knew that there was a charter-party, but not 
its terms. After 2,100 tons of the wheat had 
been loaded, the plaintiffs tendered to the cap- 
tain for his signature bills of lading in which the 
freight was 16^. Qd. The captain refused to 
sign the bills of lading unless the diffeience 
between ZOs. and 16 a'. Qd. was paid to him, in 
accordance with the terms of the charter-party. 
The plaintiffs declined to pay this, and demanded 
the return of their wheat. The captain retained 
the wheat, and sailed without signing any bills 
of lading for it. In order to get delivery the 
plaintiflis, under protest, took bills of lading in 
which the freight was 30a. At the time of the 
loading the captain had an opportunity of seeing 
the shipping order, but did not, in fact, do so. 

Held — that there was no contract by the 
defendants to carry the wheat at 16 a 6d. , that 
the defendants were not bound to return the 
wheat to the plaintiffs ; and that the plaintiffs 
were not entitled to recover from the defendants 
the excess above 16 a. Gd. 

Ralli r. Paddinoton Steamship Co, (1900) 
[6 Com. Cas. 124 — Mathew, J. 

89 . Siob-Charter-party — Right of Shipowners 
to Claim from Indorsee of Bill of Lading Freight 
and Demurrage.^ — The plaintiffs as ovoiers 
chaiteied their steamship Wastwater to Gr. and 
Gr. under a charter-party, which provided that 
the captain should sign bill of lading as pre- 
sented without prejudice to the charter-party, 
and that the charterers’ liability should cease 
when the cargo was shipped, the owner or master 
having an absolute lien upon cargo for the 


recovery and payment of all freight, dead freight 
and demurrage. One of the firm of O & G., 
purporting to act as agent of the steamer but 
without informing the plaintiffs, chartered her 
to a lumber company, who weie ignorant of the 
original charter-party, by a charter-party which 
' contained clauses similar to those of the original 
' charter-party The lumber company shipped a 
‘ cargo of timber for which bills of lading were 
signed by the master as presented, by the terms 
of which the cargo was to be delivered at Liver- 
pool to their order or assigns on payment of 
freight, without recourse to shippers as per 
second charter-party. T , a shipbroker, was 
appointed by one of the firm of G and G. to act 
for the steamer in Liverpool as their agent, and 
T. was also appointed by the plaintiffs to act as 
their agent. The defendants were the indorsees 
of the bills of lading. The plaintiffs claimed 
freight and demurrage. 

Held — that the defendants weie liable for 
freight and demuriage to the plaintiffs ; and 
that T, did act as agent for the plaintiffs as well 
as agent for G and G. 

Wastwater Steamship Co., Ld. v. T. B. 

[Neale & Co , (1902) 86 L. T, 266 ; 9 Asp. 

M. G. 282— Div. Ct 

(f) Period of Hire. 

90 . Cesser of Hire — Tme Charter — Quaran- 
tme — JRestraint of Princes and iZi/Icr.v.”] — A 
time chaiter contained a condition that payment 
of hire should cea«e during loss of time 
occasioned by certain specified circumstances 
(not including detention in quarantine). By a 
further clause" restraints of princes and ruleis” 
were “ mutually excepted ” The vessel having 
been detained in quarantine, the charterers 
declined to pay hire for that period on the 
ground that quarantine fell within the exception 
of “ restraints of princes and rulers.” 

Held — that the charterers were liable for the 
hire during such period. 

Aktiesbeskabet Lina c. Turnbull, (1907) 
[S 0. 507 — Ct. of Sess 

91 . Extension for Completion of I’oyage ] — 
Under a charter-party a ship was hired within 
certain limits for “ a term of about six calendar 
months,” from the date when she was placed at the 
charterers’ disposal. The charter-party provided 
that, should the steamer be upon a voyage at the 
expiration, of the term, the charterers were to 
have the use of the steamer at the same rate and 
conditions for such extended time as might be 
necessary for the completion of the contemplated 
voyage, and in oider to bring the steamer to the 
port of re-delivery. The steamer came on hire 
on May 12th. On October 26th the charterers 
sent the steamer on a voyage within the pie- 
scribed limits, which it was obvious could not be 
completed so as to permit of the re-deliveiy of 
the steamer to the owners at the end of the 
period of about six months, and the steamer was, 
in fact, delivered to the owners nearly two 
mouths after the expiration of that perioffi 
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Held — that the charterers had not committed 
a breach of the charter-party. 

Dene Steam Shipping Go. v. Buoknall, 
[(1900) 5 Com. Cas. 372 — Bigham, J. 

92. Hire Fornujlitlij m Adcance — Default in 
Payment — Riyht of Skijwwners to Withdraw 
Vesi^el — Waiver of Punctual Paijment .'\ — A 
steamer was chartered for about nine months, 
payment of hire to be made fortnightly in 
advance, and in default of payment the owners 
to have the light to withdraw the steamer from 
the services of the charteiers, the charterers to 
provide and pay fm all coals, port charges, and 
certain othei expenses, and the captain, although 
appointed by the owners, to be under the orders 
of the charterers, as regards employment. On 
June 21st, during the currency of the charter- 
party, a fortniglit’s hire became due, but was 
not paid. At that date the steamer was on a 
voyage to Ktockholm, where she arrived on 
June 25th, and on June 27th proceeded to 
TTeni(i-iiiid lo '('iid aoiiigo lido at Mockholm 
the ni-i'-li'i 1 a|ilu I in lie ii"^and io oidci 
ihf'( ' uio In 1)1 M a(l\ (hiJiiiK i.sili ihe rici-- 
travi nonce Id ilm ch.inciet-' ilmi the 1 iii nr'i 
hiiMU'r iiceii )>a'd, il.ev wiihdiew me -.tcaiue' 
iioin tlic eli.u iciLih "cn ce. 

[filLD — ( 1 ) (alliiiiimg ihc iiidgniciii of the 
J).\. ( I ) thill ihe owi.vis neie not oiihgid lo 
make .a di'inaiid itir piitmeiii ot hue heloie 
cxoic.siiig the I iglu (u wuhdiawal . ( 2 )(u‘\eis- 
nig the ludeniont of the ])iv (,i ) thai rheio 
wa-- IK) LSidence tliai the ' .ght I'f the onuei" to 
u tlul’an t!ie .-licatiUT on the gioiind of noii- 
])ayni( lit of 1 ne liiid been wauul nia-iniieh ii- 
the ams done lj\ die iiiaf-ioi nere donebyliim 
111 obedience to die diec.iorisol Jhe chariciei-. 
and ihe 'hi[)owncr"> had nic'cly given die 
chaiteiois an cxtrii ucek uiilnn nhicli rhov 
might Inuc paid 'iIiiIl liie cha'Tcrei- knowing' 
(11'^ were 111 (lefatiii, cIio-’C to co on. 

Decision of Div Gt ((1901) S4 L T i5.53 ; 

(j Com J i;i 9 A-ip Jl. G. l.S(!) aili'MU'd in , 
pun and level d in paic 

Txkeu I llEssLi'it X; Go (1902') Mi L. T. (>97 , I 
lH 'I'. T,. It. 5'^9 , 7 Ci)m (kn IGti — G A 

98. JJiie lor 7'iii‘iic l/ii/ith^ —Dc/iicrif o/ ^ 
I e^<il tit Port h! The L'uitcd Kinijilom ot 
Chartci'erP Option — \ c-i'-rl D<i,cliiniiiiiq at 
Poicoin Jhiit inter Ko pimtion ot Torhe Ifontht 
— Iteinni/ at ’Di'telKnijnuj l\iit'^--\ •steamer 
was ehaiteictl Lortwehe calendar monel - pay- 
tnc'iit ot hue to be ;tL a ecitaui rale per inoiuh. 
and 'HI mid idler i lie -aiiie laie ioi .inypiiil of 
a month used to complete a voviigi," line to 
coniniiie fiom the lime -pcc.ficd toi teninuntmg 
the chaitci'-piuiA iimiL the delnerv of the 
stcainei to the owiuri at a poii in the Uniu'd 
Kingdom in ihe ehiiileiei'-' opiio i. I’lie twchc 
months expuedun August 12rh. On August LSth 
the vcs&ei fini-hed di'ichaig’ug a caigoai Cion- 
stadi. wlncli had been earned undei a -nb- 
chaitei-jiiiriy tor a voiagt horn Cardiff to that 
port Tiie ehaitcrer intended that the vessel, 
alter dmchaig'iig at C'lon-tad' -hould pix'cecd to 


Lulea in ballast, load a cargo there, and proceed 
therewith to Eotterdam and thence to G-ravesend, 
where the vessel would be delivered to the 
owners, according to reasonable calculations, 
before September 12th. 

Held — that to send the ship to Lulea would 
be to cause her to commence a fresh voyage and 
that the owners were therefore entitled to have 
her redelivered to them at Gronstadt. 

Decision of Div. Ot. ((1901) 6 Com. Cas. 220) 
affirmed. 

In re Istok (Owners op) and Drhghorn, 

[(1902) 18 T. L. E. 603 ; 7 Com. Cas. 190— 


94. Monthly Hire — Punctual and Regular 
Payment — Breach — Waiver. — A steamer was 
chartered for three months at a monthly hire, 
payment to be made monthly m advance, and, 
“ failing the punctual and regular payment of the 
hire,” the owneis were to be at liberty to withdraw 
the vessel from the services of the charterers. 
The spcnnd month’s hire heenmodne on July 12th. 
bill. \Mii not nil'll ])!'. d. 'I'lie xe— cl miiM-d on 
iliiil dll 3' ill 'WiiLiin.i, \{)\,i Moim uhue -hi' 
li'ud' (1 ii ciiigo, and -ii h (1 on Mill. I'hc 

I'Wiici- on Jiilv Mill, gaic noiicc lo llic 
( h,i. itum 1 liiir llici wiLlnhcw ihc -hii>, ilu' hue 
'no, liiiMPg been [liod '1 liC clniiicM’- on 
KCCipt uL llic 1101. C'C U'lidcmd tlicainoiuil of llic 
line, wliicii ilie owncm icfu-cd tu acct'iit. 

Hi. I D- -Thill ilinc had been ii piinclual and 
icunlui iiax'inciiL ol ihe hue and it iioi, ihiil ihe 
I aci of- 1 lie ciipLiiin in taking caigtioii boaid when 
Ihe liiie was due and unpird loiiountcd to a 
winxei by The o\\ nei.i of then iigbi to ’.Mtluh.i'v 
r'-c - caincr. 

Kova scoi'iA Sir.rt ( o. ; Si-rii]Rr\ND 
[Steam SiiiPriNO Go , (ISiOU) .5 Com ('a- 
lUG — Ihuhiun. J. 

95 hSo't-gxt ymenf ol Hire — Wtt tnlvan al ot 
Ship j —A cliiirtci-oiinv' piovak'd loi ihc hire to 
be la.id in cn-li ■ inoi.ilily in advance. ... in 
dclauli of -ucli paxunent . . the oviict- ^hall 
liaxe llic fiioiilix ol w itlidiawing ’ the icisel 
On S/>|)tcinbcj Mih a months Inrc bccnnic 
diie^ On Octohei Isl it was sidl un[)iiid. and 
ihe ownci- cave iiorcc that ihcx Wiilidicw the 
ves-cl, which wim then at sc'ii. 

On Ociobei iiid the ownci'i wcic ['iiid and the 
X c— el iii'i A ed 

On Octoi'ci lili the niasicL' l'\ ihc owncis’ 
Oi'dcth w'lLlidicxx the \e-scl 

lliLD— ihat Ihcic wa-1 no xx'dlidiawal imLil 
October till , that, on that date iheic xvim no 
lustilicalioii tor xvntidiaxval. and that the -hip- 
owner- xvoic liable ni diiniagca foi bieaclioL the 
dim iei-[)ai Lj 

I’lir; Lamjpom) (. Ca.nmhxn Eorw auding 
[and Jlxl’OJiJ' to (.1907) 96 L. T 5.79 — i’. C 

' 96 Opho't oj Chuiterci'i ar t" Port o/ De- 

' hierij ] — A eharloi -pai tv Wiia ex]jic-,-;cd to be for 
I •aboin -;x calendar months”, hue to b( ]'aid 
pci iiKinili 01 part of -a inonlh and to conlnuie 
until icdol'veix' if ilie .itoanier to tne ownci at a 
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port in the United Kingdom or the United States. 

If the vessel was upon a voyage at the expiration 
of the named period, the charterers were to have 
the use of steamer until completion of the voyage 
and m order to bring her to a port of redelivery. 

If the charterers redelivered the steamer in the 
United Kingdom they weie to pay a penalty of 
£50. At the expiration of six calendar months 
the vessel was on voyage to a port m the United 
States. 

Held — that the owner was entitled to re- 
delivery of the steamer on completion of her 
voyage to such port, and that the charterers 
were not entitled to send her on a fresh voyage 
to, and to redeliver her in, the United Kingdom. 

Bucknall Brothers v. Murray, (1900) 6 Com. 

[Cas 312 — Mathew, J. 

(g) Warranties, 

97. Breach of Warranty of Bitnes^i for 
Service — Round Voyager, at Monthly Hire — 
Obhyatwn of Shijiowner to siqiply Ballast.]— K 
ship was chartered for two or three lound 
voyages, at charterers’ option, freight for the 
hire to be paid at the rate of £1,050 per month. 
The ship being “ in every way fitted for the sei- 
vice,” was to be employed in the conveyance 
of merchandise ^ passengers between certain 
named ports, and was to be placed “ with clear 
holds at the disposal of the chartereis at Hew 
York, they having the whole reach or burden of 
the vessel,” proper and sufficient room being 
rcseived to the owneis for the officers, crew, 
tackle, &c. The owneis undertook to maintain 
the ship in a thoroughly efficient state during 
the currency of the charter-party, and the cap- 
tain was to be under the orders of the charterers 
as regards employment. The loading and dis- 
charge were to be carried out by and at the risk 
and expense of the charterers. I'he charterers 
sent the ship upon certain voyages without 
cargo, and it was necessary for the safety of the 
ship that ballast, in addition to the water 
ballast, should be provided. 

Held — that the charter-party did not amount 
to a demise of the ship, and that there was 
nothing in the charter-party to relieve the ship- 
owners from the duty of supplying such ballast 
as might be necessary for the proper navigation 
of the ship 

Decision of Bigham, J. (I Com. Cas. 92) 
affirmed. 

Decision of C. A. ([1900] 1 Q. B. 28 ; 69 
L. J. Q. B. 193 ; 81 L. T, 563 ; 5 Com. Cas. 24 , 
9 Asp. M. C. 13) affirmed. 

Weir & Co. r. Union Hteamship Go., [1900] 

[A. C. 526 , 69 L. J. Q. B. 809 ; 82 L. T 91 , 

6 Com Cas. 363; 9 Asp. M. 0, 111— 

H. L. (E.) 

98. Breach of Warranty of Fitness for Voyage 
and Service — Bamages — Remoteness,] — The 
plaintiff chartered a ship from the defendants 
for a single voyage. By the charter-party the 
defendants wan-anted that the vessel was “ in 


every way fitted for the voyage and service, and 
to be so maintained by the owneis.” During 
the currency of the charter-jiaity, a stevedore 
engaged on the shiji in the work of unloading 
sustained injuries by reason of the defective 
condition of an iron ladder leading to the hold. 
The stevedore sued the charterer for damages. 
The charterer defended the action, and in so 
doing acted reasonably, and judgment was given 
against him for damages and costs on the ground 
that he had committed a breach of duty towards 
the stevedore in not making an inspection of the 
vessel before inviting the stevedore on boaid. 

Held — that the charterer’s liability to the 
stevedore was tlie natural consequence of the 
defendants’ breach of warranty ; and that the 
charterer was entitled to lecover from the defen- 
dants the damages and costs paid by him to the 
stevedore, and his own costs, as between solicitor 
and client, incurred in defending the action. 

Scott t Foley, Aikman & Co,, (1900) 16 
[T. L. E. 66 ; 6 Com. Cas. 53 — Bigham, J. 

99. Guarantee by Owner that Vessel shall 
Carry so much Dead Weight, and Fro vide so 
much Cargo Space — Breach of Guarantee — 
Right to Deduction — Frinciple of Deduction .] — 
The hire of a vessel for a voyage was £10,000 ; 
and the charter-party entitled the charterers to 
load any goods and lawful merchandise not 
exceeding what she could reasonably stow and 
carry; it then continued: — “The lump sum is 
based on owner’s guarantee that the said steamer 
shall carry a dead weight of 6,000 tons of cargo 
when loaded according to Lloyd’s Rules, exclu- 
sive of 1,100 tons of coal . . . and stores . . ; 
and also that the steamer shall place at the dis- 
posal of the charterers for cargo not less than 
8,450 tons of 40 cubic feet cargo space gram 
measurement ; failing which, a pro rata reduc- 
tion should be made 

The cubic space was provided and filled ; hut 
the 6,000 tons of cargo could only have been- 
loaded by limiting the coals to 728 tons, w’hich 
was not done. 

Held — that the charterers were entitled to 
deduct from the £10,000 £523, being the pro- 
poition corresponding to the difference between 
7,100 (6,000 -p 1,100) tons and 6,728 (6,000 -P 
728) tons. 

Society Anonyma Ungherese, &o. v. Tysbr 

[Line, Ld., (1903) 8 Com. Cas. 25 — 

Kennedy, J, 

100. Indemnity Clause — Time- Charter — 
Liability.] — By a charter-party of a steamer it 
was stipulated that the owners should maintain 
the vessel in a thorougidy efficient state in hull 
and machinery for the service, and that the 
charterers should provide and pay for all the 
coals requiied. The charter-party contained an 
indemnity clause providing “that the captain, 
although appointed by the owner, shall be under 
the orders and directions of the charteiers as 
regards employment, agehey, or other arrange- 
ment. Bills of lading are to be signed at any 
rate of fieight the charterers or their agents 
may direct if without piejudice to this charter 
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— the charterers hereby indemnify the owners 
from all consequence or liiibilities that may 
arise from the captain doing so.” It also con- 
tained an exceptions clause, excepting accidents 
of navigation although occasioned by the negli- 
gence of the master. While under the charter- 
party the vessel, owing to the negligence of the 
master, sailed from a foreign port with an 
insuflBcient supply of coal, and had in conse- 
quence to accept salvage services for which the 
shipowners were found liable. The vessel at the 
time of her disablement had on board goods 
belonging to sub-cliarteiers, for which the 
hiasler had signed bills of lading containing a 
similar exception of liability for negligence of 
the master in navigating his vessel. The sub- 
charterers having refused to pay any part of the 
loss, the shipowners brought an action of relief 
for the part of the salvage expenses, effeirmg to 
cargo, against the time chartereis, founding 
(1) upon the indemnity clause, in respect that 
their liability arose from the captain bavins 
■jigncd hills 'll lading in obedience to the niMiiic- 
lions of iln Liino cliiutcici.^ , and also (2) iqioii 
ihc cxoepMiui-; cliiu.se in tliei liino cliailcr 

llrLD — thai as legard'- the dniy of sailing 
upon the vo\ngc in a ->(\iwonl.y cond.t’on the 
iiiastci vas the soivant of ihe -Inpimneis and 
not of the chaiieici'-. f.nd that tin- |■ollllct were 
coiiscqiiontlv haoic I'oi ilio whole hwi eaii'Cd in 
111' negicci of til ,■> duq\,and W(*ie not ontiiiod 
10 I elief 

I’AIUC C. JJUVC.V.N 3^ SO>\s, (lti‘t,S) S’) Sc Jj II, 
[378 — Ct. of Scs.' 

101. Po ditwii of St(ij)-- .\ 0 K III Finland 
lint fid to lonihiit '' —Jh‘i‘iicli — Iiicmit,(‘d Cost ni 
J'lmiaiU'o — /Jciimyiv.'j— A cliaiicr-pany dated 
March Itith, 1308, piovidid ihat a ship ’‘now 
in P'’itL!aiid bound to London,’’ '•houliJ |tiocced (o 
Archangii fioiii London, and llioie load a caigo 
ol tiinbei foi Gioai Yaimoiitli The ship was 
a' the date ol the chaiiei-paili at Aliunl. a 
port 111 F'liland. wh.ch is icebound uiii.il eaily 
111 1[Hy As soon as (he ice broke ini the -hip 
was nggfd. and on May Llih .siio proceeded 
uudei aneialiei cliauc' -pails to Kotka, anoilier 
port in Finland, whtui .'lie loaded a cargo and 
then srnlcii to London. IJavitg dischaiged hei | 
caigo, sin* [miceeclcd undci the chiaier-piircy ol i 
March iOth to Aichangel loailed her caigo at i 
that fiort and slaucd on her ictiiiii voyage on 
Septenihei 4lh. iit winch date the late of insur- ' 
nnc(, oil caigo fiom Aichangol wi.,s c’ght guineas ' 
ptr cent. It the ship had, on May Lllii. pio-! 
ce^ded (Ineel lioin Al.iiid lo London, '-he would ' 
have been in a po.-nion to leave Archangel on | 
Augu-it 8th, whra the rate of msmanco was ()()'; , 
per cent. ^ 

Henu — that the words "now in Finland.' 
bnuiul to London,’ wine a waiianty that the' 
ship was in s-ome poit in I inland, from which ' 
she was unriei engagement to pioceed diicct to ' 
London - that Hhuh had been a bteach ot the i 
watianty , and that the chartereis weie eniuled > 
to lecovei as damages (he difteicnce betw'ccn ' 


the cost of insurance on August 8 th and on 
September 4th. 

Eng-man v. Palgbate, Beown & Son, (1899) 

[15 T. L. R. 113; 4 Com. Gas. 75—- 

Kennedy, J. 

103 /Seaworthiness — Voijaije. in Stages — hi- 
sufficieneg of Coal.] — Where, in a contract for 
sea carriage, the voyage is such that it is not 
reasonably possible for the steamer to carry, in 
addition to her carso, sufficient coals to tfdce her 
from her port of loading to her ultimate desti- 
nation, and the voyage is therefore, for coaling 
purposes, divided into stages, there is an implied 
wairanty that the vessel shall, at the commence- 
ment of each stage, be seaworthy so far as 
regards the supply of coal necessary for that 
stage. 

Qiieheo Marine Insurance Co. v. Commercuil 
Bank of Canada ((1870) L IL 3 2. 0. 234 , 39 
L. J. P. C 53 ; 18 W. K. 7(19 . 22 L. T. (N.B.) 
559) and Thin v. JRkhards ([1892] 2 Q. B. 141 ; 
92 L J. Q B. 39 , 10 W B iHT . (Id L T. 581 ; 

‘ 7 As[i M C I()5 -(■ .\) ii'lliiw fii. 

I Hio voE'i if’.EEx. 1 1899] I’ 111) (18 r<. J. r. 

; 19 17 W H 137 • 80 1. T. T b K. 

2.59. I Com tU'. 1.52- B A'-p. .M. (', .523 

(■ A 

103. Si'iin orfh mess — De/ec/ne Condi/ion of 
llihdt and Pawf — Merthnnt S/iiiipmg .Lf, 
18'.) t (^57 ik 58 \ icL e, ilO), v 158 1 — Jhi., defoc- 
livo coiuiuion oL a hook anil d.uil (li)C.s not 
coi'stiiuU' iinsciiwori limes, wihm the inclining 
of the Merchant Sliippmg Ac. 1891, s. 458. 

Li.onaud i Lj:i’L.iKD i.' Co, (19025 18 T I. 11, 

[727- --Wills. J 

104. SeinrorthiimsA — Chioierers io Fronde 
and Fag for all ('mil " — Cantani to - he under the, 
Orders and JJiree/ioiis of the Charh n rs as lie- 
guids Fniploiiine/it. Jgeiieg and other JJiirpige- 
iiic/its ' — linn/tieieneg of Coal .} — A --i oam-.hip w as 
cliiirtcied by ihc derendants lo ihe plauirili', im- 
a round vecage fioni r,i\ei'puo] to llicBiior I’laie 
and back Ji w a-, proi ulccl In (lie clinrior-paiiy 
•that ihc chinii'vei': shall luovide and p.av I'lu- 
all coal . . . Tliai ihc captain '■hall pio'-coiilo 
Ins voyagowiih llic iiimO'i d.spaicli. . . . 'lliat 
ihc eapiain (allliougii .aiipoinied by owiiois) 
"•hall be under ihe oidcis and iliicol.inn' cd ilu 
c'harroici' ill irgaids cmpJoyuK iii agoncy and 
othci aiiangcmciHs.' Ihc plainliir-i eraimcd 
lo roomer extia exjicnsc.-, ol tiio homeward 
\eyago ihu* ro the master’-, ncgligciith leaving 
ilie itivcT Plate with an iiisulheionl, supply of 
coal. 

HrTjT) (afliinni g Kennedy. J ) — dial in a 
charter-party ot tins desciipi ion iheie was, in 
the ab'Ciioe ot ex\ircss proMsioii, a waiiaiu.y of 
scawoithiness • tlia, a mi'tako had been made 
cirhcr as ro ilic quiintiti nf coal utod on the oiir- 
waid vox age or as to the amount eonsumed 
wlnlc ilic =h'i' was m the llivcr Plaio, with the 
ie-,Lilt thar the ship loft with an insuJhoienl. 
qua limy oi co'il, and llieielorc dicio was a coii- 
dilioii of things which icndeicdthcshipinisea- 
woiilij ; that neither the captain iioi the 
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owners were released by the provisions of the 
charter-party, as to the charterers providing and 
paying for coal, from the responsibility of seeing 
that the ship was m a seaworthy condition at 
the commencement of each stage of the voyage , 
it was the duty of the captain to ask the chai- 
terers to provide as much coal as would be 
required ; and that there must be judgment for 
the plaintiffs. 

Decision of Kennedy, J. ((1902) 18 T. L. E. 
379) affirmed. 

David McIvee, Sons & Co., Ld. r. Tate 

[Steamees, Ld., [1903] 1 K. B 362 , 72 

L J. K, B 253 ; 51 W E. 393 ; 88 L. T. 182 ; 

19 T. L. E. 217; 8 Com. Oas. 124; 9 Asp. 

M. C. 362—0. A. 

105 SeawortJiiness — Cargo Damaged hj Fire — 
“ Fault or Pniity ” of SJitgmoner — Dav'tage '■^hy 
Beaion of Fire” — Statutory Protection — IM et- 
chant Shipping Act^ 1894 (57 & 58 Vict c. 60), 
s. 502 (1) ] — The cargo of the plaintiff on boaid 
defendant’s ship was damaged by fire due to the 
negligent ovei heating of a stove. 

The defendant relied on the statutory protec- 
tion given by sect. 502 (1) of the Merchant 
Shipping Act, 1894, in case of damage “ by 
reason of file.” The plaintiff alleged (1) that 
damage by smoke and water used to put out the 
fire was not damage “by leason of flie”; and 
(2) that the ship was iinseawoithy in that the 
stove was improperly placed and insulated, that 
the defendant was “ privy ” to its situation, and 
that therefore he could not rely on the statutory 
protection. 

Held — ( 1) that damage by smoke and water 
was damage “by reason of fire” ; and (2) that 
the stove was safe if properly used, that the ship 
was seaworthy, and that the defendant was not 
in “ fault ” or “ privy ” to the crew’s negligence 
in overheating it. 

The Diamond . S fillers and Baker, Ld r. 

[EobbrtsoN, [1906] P. 282 , 25 L, J. P. 90 ; 

95 L. T. 650 ; 10 Asp. M. C. 286— Deane, J. 

106. Unsafe. Ladder — Accident to Stevedore's 
Labourer — Liability of Charterer ] — A charterer 
of a vessel who contracts with a master steve- 
doic to load her whilst in dock is under an 
implied duty to use all reasonable care to ascer- 
tain that the vessel and her appliances are 
reasonably fit and safe for the work which the 
stevedore and his men are to perform. 

The defendant chartered a vessel under a 
charter-party, which provided that the vessel 
was in every way fit for service, aud was to 
be so maintained by the owners. In an action 
by a stevedore’s labourer to recover damages 
from the charterer for injury caused to the 
labourer by the slipping of a ladder improperly 
left unfastened by the owners of the vessel when 
■ she was placed at the charlerer’s disposal for 
loading : — 

Held — that, inasmuch as the plaintiff was on 
the ship in the course of fulfilling the contract 
in which he (or his master) and the defendant 
both had an interest, the defendant (the 


charterer) was liable to him in damages, since 
the slightest examination would have shown 
that the ladder wms unsafe, and the defendant 
had had^ an opportuity to make a cursory 
examination of the ship, but admittedly had not 
done so. 

Marnet r. SOOTT, [1899] 1 Q. B. 986 ; 68 L. J, 

[Q. B. 736 ; 47 W. E. 666 ; 15 T. L. E. 320- 

Bigham, J. 

107. 1 '^erbaX Misrepresentation as to Carrying 
Capacitij — Collateral Warranty.'] — During 
negotiations for a charter-party the owner’s 
agents falsely represented that the vessel had 
earned a certain quantity of cargo. The char- 
lerer, in reliance upon such statement, accepted 
a charter-party which contained no refeience to 
the previous cargo. 

Held — that the charterer could recover 
damages for breach of a collateial verbal 
warranty. 

Hassan r. Eungiman & Go., (1905) 91 L. T. 

[808 ; 10 Gom, Gas. 19 , 10 Asp. M. C 31 — 

Channell, J. 

IV. IHCOEPOKATION OF CHAETEE-PAETY 
IN BILL OP lADINtJ. 

108 “AZZ other conditions o'i pier Charter- 
party ” — Submission to Arbitration — Staying 
Proceedings — Court” — Arbitration Act, 1889 
(62 4’ 63 Yict. 0 49), s. 4 — “ Legal Proceedings” 
— Merchant Shipping Act, 1894 (57 & 58 Vict, a 
60), s. 496, subs 3 ] — The expression “ legal 
proceedings” in sect. 496, sub-sect. 3, of the 
Merchant Shipping Act, 1894, means legal 
process taken to enforce the rights of the 
shipowner 

Where by a charter-party any dispute arising 
under the charter was to be settled by arbiira- 
tion, and the charterer's liability was to cease on 
completion of shipment, the captain having a 
lien for freight, and goods weie shipped under a 
bill of lading to be delivered to the charterer at 
the port of discharge, the bill of lading contain- 
ing a clause, “ All other conditions as per charter- 
party ” ; — 

Held — that the arbitration clause was not 
incorporated in the bill of lading 

Quaire, whether the wmrd “ Court ” in sect. 4 of 
the Arbitration Act, 1889, includes a county 
court. 

Eunoiman & Co. ‘ i \ Smith & Go., (1904)- 20 
[T. L. E. 625— Div. Ct. 

Overruled by Temperlcy Steam Shipping Co.y. 
Smyth Si Co (No 110, infra') 

109. '^Another conditions as per charter-party, 
including Negligence Claubc.”] — A charter-party 
provided that the steamer is in no way liable 
for the consequences of . . . penis of seas . , . 
neither is she answerable for losses occasioned 
by . . . unseawortbiness, oi latent defect in 
bull, machinery or appurtenances, whether 
existing or not before or after the commence- 
ment of the voyage, not resulting from want of 
due diligence.” Goods were shipped under a 
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bill of lading which contained the words “ all 
other conditions as per charter-party, including 
negligence clause.” I'he goods were damaged by 
water entering through a small crack in a deck- 
plate 

Held (1) that as there had been bad weather 
causing straining sufBcient to account for the 
crack, the case was pi'ima facie one of the 
“ perils of the seas,” and that this inference had 
not been rebutted , and (2) that the bill of 
lading incorporated the whole clause set out, 
including exemption in respect of unseaworthi- 
ness unless due diligence was disproved (which 
it was not) ; and (B) that therefore the owner of 
the goods could not recover. 

The Northumbria, [1906] P. 292; 7.6 L. J.P. 
[101 ; 95 L. T. 618; 10 Asp. M. C. 328— 

Div. Ct 

110. ArhUi'af'nm Clause — Cesser Clause — D/.s- 
•pute “lit the loading’' — Demurrage.'] — By a 
charter-party made at Buenos Ayres a steamer 
was chartered to carry a cargo of wheat from 
Balii.i Bliinc.i in a poii in the riiued Kingdom 
ai ii criiuni latc oJ ficight; the etugo to lie 
loaded ;u, .1 conam ra.c per day. demiiiinm' 
houig pa\al)li loi rime occnpiod bcjoiid ih.u 
allowocl the cli.iueici' hali.hty i» ccti'-e upon 
slnpmenr ol i lie cargo, and ihc \e-''«el In ha\ea 
lion on the c.ugo for iho bill of lading lioighi 
(load fit gill doii'ui i.igo. and .all orher chaigo^ 
whai'ioovoi. 'Ihe chaMcv-parfv by claii-'O .19, 
piosulod fliat f Uic caigo could not be lo.aded 
In ica-on oi iiot-ioi labu.tr di-pnic^ tiio iime-o 
loM wa*. not to be comitcd as hiv (la\s, and 
■'hnukl any di‘<pnie !iii-.e undor thin claii'>e ni 
iliG load iig of the si earner, -.nnc to he 'Ctllcd in 
the Aigcniinc IKpubhc by “ Aibiliat.ou ' The 
c.u'tro was ■'Inppod by ilm charUMCis undor a 
hill of lad’iig w Lich iraule the caigo dch\(^’able 
to them Ol rdicir uinign-: thin ii.aTing lieiulU 
agiuii'^i dolnciy. (he laic of fie. gin to be in 
accoiilance niiii the cliaitei-paiTV oi ficighi 
co'iiiacr “all rlie leim^ and cxciprorw con- 
tained in which oiiarru'-parby or iieiglu contract 
aio hcic'.'uh iiiooi [loiatod and foim jiiui licrtof ” 
and the on nci aiul nia-for to have a lion on the 
Ctaigo for ihc lYcoioin of ficigut dcmiuiago, 
and all other chaigos wliafvicvov Ihc lo.adtng 
of ilic vc—cl \\a.s delated bcioiid the lav day-', 
and the .shipowners at ilic poit of discharge 
cl.aimed a lieu on iho caigo for the amount due 
for detnunage anfl the chaitcivvs alleged iliai 
the delav wa" due to labour d.-ipulC' witmu 
clause 39, and cluuncd to hd\c. the rnaricr 
rercricd lo aihiiraiion. 

Held — that, as the chartcrci^ and Ihe bdl ol 
lading hoLdeis wcic ilio siunc per-ons, the arbi- 
tralioii clause m the cliaiJei-paitj Mas mcoi- 
poiatod ill the hill of lading, and the matter 
should be i el cued lo arbitruiion Lhuue 39 i- 
n it confined to a di'[mu3 winch iJiu.=Lai’5C before 
the load'iig 15 complete. V di-puic arisc-i 'in 
the loading ' within the meaning of the clau'-c 
if ihe li-ading ii clanncd one laiiti and 
denied by 1he other to have been dcLajed b\ 
one of the causes named m the clause and none 


the less because the extent of the delay cannot 
be ascertained until the loading has been 
completed. 

Bimcimnn Co, v Smyth 4’’ Co. (20 T. L. It. 
625, No. 108, supra) overruled. 

Temperley Steam Shipping Co. r Smyth & 

[Co., [1905] 2 K B. 753 1 ; 74 L. J. K. B. 876 ; 

93 L T. 471 ; 21 T. L. It. 739 ; lO Cora. Cas. 

301 ; .54 W. It. 150 ; 10 Asp. M. C. 12.3— C. A. 

111. Charterers' Duty to Present Proper Bills 
of Lading — Omission of Negligence Clause hg 
Charterer — Loss hy Negligence — Shipowner thus 
rendered Liable to Indorsee of Bill of Lading — 
Liability of Charterer to Shipowner .'\ — The 
plaintiffs chartered a ship to the defendants 
under a charter-party which exempted the 
plaintiffs as owners from liability in respect of 
accidents of navigation, even if due to the 
negligence of the master, and provided that the 
master was to sign clean bills of lading without 
prejudice to the chai ter-party. The defendants 
presented to the master a bill of lading which in 
fact omitted the negligence clause, but which 
included the words “ freight and all other condi- 
im'U S'* )ici chum" -prii and it v.ii', '-igiiul 
h\' he m.i'-ier The di’p h,i\mg been tu'idlv 
lo-b, ih'' iii'ldi^ee- of till' h'll ol Lulmg biongliL 
nnacli'm iigain-l the plaiiil.iT- in which they 
pi ow'd negligen*' iiiuigiiiiun iiml. ni ilit* tib'Ciiec 
of it nccrliuiMic’c clause, iceoveied lUilgmem. The 
pLiititiffs ilicii biiiiighr an iifUtoii again-'i the 
lit ft nd.mt'. cLuiUiii-'’ io lecmvci the amount 
which liity liad lo iiiiy lo tlie caigo owners. 

rrmu -thru, since ihe coiutaci hctwot.n the 
owneis and cMiurcrei ' wu" that ilie foruici weie 
noi io he li.iblc for ihe master' ■> ncgl gence, Ihe 
chaiteicts inuM mdeminly Lhcm. 

Decision nf Plnllirnme, .T ([19uil'12K 15 792, 
7.5 L J K i! is78: 95 B J' 6J 1 ’‘22 T 1. il. 
821; 10 Asp M C. 310 12 C'l in. ('as and 
llicC A C[19i)7l I K 15 8ii!l. 7(3 L J. K 15. 
.5,50 . 96 L 1. 129 , 23 T L. 11 271) iillirmod 

Kruger M Co T.n. 1 Mor.r 1 rv\ an 8irii> (jo , 

[19071 A. C 272, 7il L J. K. 15. 98.5 , 97 
" L T. 143 , 23 T. k B. 677—11. L (K.) 

112 •' Cone'usue Lndenee — Captain to he 
Aipint (U Charten rs rt S'yning Bills oJ Lading — 
Time Charter — f^iaJ'ihly of Slhpoa uer under 
'' ('n/wltisii'e Kiideme' Clause .) — If a mtiitcr 
^’gns a bill oi lading as inn-Ui he binds ihc 
sliipowner, bin 11 .s orhciMGc if lu- cxinu'-h 
coiitLiiCts a'5 ag'ml lur the ehartci'n., only, not 
[ 111 ] porting, aiitl having no appaiem auLhur.iy, 
10 bind ihe iwvncis. 

'Ihc deferidanl'' ehartaeil a ^es--el 10 15 A; Cu. 
on a luud chiiMu, it being aurecd lliar the niaMor 
'■hoiild sign biPs of Indinu onU on bci.iilf ol the 
cliai Icier-' nuriiig the curieiun of the time 
dialler 15. A. Co iiiducctl a '•i.iuiigei I 0 giant 
them a voyage cliaiicr ot the '..ime \es-.cl 111 
which he puipoited to bo tec owini - auem, tiud 
M hicli contained a ‘ conclusit 0 c\ idciice ” e'au-c 
Tiinboi ivas .slii[i[ied under a bill of lading in- 
corporating all ’‘tciins and ctmilitiori" of the 
'.oy.igc chariot ’ ; and the bill of lading was 
Signed by the master ‘‘as agent for time 
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charterers,’ ’ the printed words “ as master ” 
being stiuck out. 

There was a shortage of limber ; and the 
plaintiff, the indorsee of the bill of lading, 
sued the owners, claiming that they were bound 
by the master’s signature. 

Held — that the owners were not liable. 
Haeeison r. Huddebseield Steamship Co., 
[Lb., (1903) 19 T L E. 386— Walton, J. 

113. Freujlbt — Intake Quantity of Caryo.l — 
Pit props were shipped at Stettin for Cardiff 
under a bill of lading, which provided for pay- 
ment of freight for the goods at the rate of 9^. 6rZ. 
“ for eyery load of 60 English cubic feet, and all 
other conditions as per chartei'-party. . . re- 
sponsible for number of pieces, but not for 
(piality or measurement” The charter-paity 
provided that the vessel was to take a cargo not 
exceeding 1,100 loads of pit props and deliver the 
same “ on being paid fi eight at the rate of 9.s‘ 6^f. 
sterling for every intaken load of 50 English 
cubic feet. The freight to be paid on unload- 
ing and right delivery of the cargo. . . . Bills of 
lading to be conclusive evidence against the 
owners as to the quantity of cargo shipped ” 

Held — that the clause m the charter-party as 
to the freight being payable on the intaken load 
was incorporated iii the bill of lading, and freight 
was only payable on that quantity 

OOSTZEE STOOMVABT MAATS 1. BELL AHD 

[Habeison, (1906) 22 T. L. Pi,. 643, 11 Com. 

Cas. 214— Bray, J. 

114 “ Fornght and all other Condition as per 
Charter-})arty."'\ — Goods were shipped under a 
bill of lading which contained the provision • 
“ Fi eight and all other conditions aspei charter- 
party.” The charter-party provided that the 
vessel was to load a fuE and complete cargo, 
“ deck cargo included, at merchants’ risk, and 
proceed to London and deliver tiie same.” The 
goods were earned on deck, and were damaged 
on the voyage. 

Held (dmentiente Eigby, L J.) — that the 
provision as to deck cargo being carried at 
merchants’ risk was not incorporated in the bill 
of lading 

Diedeeiohsbn V. Fabqhhabson, [1898] 1 

[Q. B. 160 , 8 Asp. M. L. C. 333 , 3 Com. Cas. 

87 , 67 L. J. Q. B. 103 ; 77 L. T. 643 ; 14 
T. L. E. 69 ; 46 W. R. 162— C. A, 

115. Indemnity — Third-party Procedure .'] — 
By a charter-party the shipowners were not to be 
liable for perils of the sea and other accidents of 
navigation even when occasioned by negligence, 
default or error in judgment of the master, 
mariners or other servants of the shipowners. 
By another clause in the charter-party the 
captain, although appointed by the owners, was 
to be under the order's and direction of the 
charterers as regards employment, agency or 
other similar arrangements Bills of lading 
were to be signed at any rate of freight the 


charterers or their agents might direct without 
prejudice to the charter, the charterers indemni- 
fying the owners from all consequences or 
liabilities that might arise from the captain 
doing so. A parcel of corn was shipped under 
a bill of lading, by which the shipowners were 
not exempted from the same liabihties as under 
the charter-party The corn was sea-damaged on 
the voyage, and the indorsees of the bill of lading 
sued the shipowners, alleging that the damage 
was caused by negligent loading. The ship- 
owners served a third-party notice on the 
charterers claiming indemnity from them under 
the above clause in the charter-party. 

Held — that the shipowners were entitled to 
serve the third-party notice 

TheAekoyo, (1900) 16 T. L. E. 265— Div Ct. 

116 ‘■^Paying Freight, all other Terms. Condi- 
tions, and Clauses as per Charter-party ."] — 
Goods, forming part of a cargo loaded under a 
chartei-jiarty of the plaintiffs’ ship, weie shipped 
under a bill of lading to be deliveied to the order 
of M. 01 assigns, ” he or they paying freight for 
the goods ... all othei terms, conditions, and 
clauses as per charter-pai ty ” The charter-party 
contained the following clause ■ — “ The ship to 
discharge in such berth or dock as ordered by 
charteiers or their agents.” On the arrival of 
the ship at the port of discharge, the defendant, 
the indorsee of the biE of lading, he being also 
the charterers agent, ordered her to discharge in 
a certain dock, but she discharged in a different 
dock fiom that ordered, whereby the defendant 
suffered damage. 

Held — that the clause in the charter-party 
was incorporated into the bill of lading, and the 
plaintiffs were liable to the defendant for the 
damage suffered by him. 

East Yoekshieb Steamship Co. r. Hancock, 
[(1900) 5 Com. Cas. 266— Mathew, J. 

117. Bight of Captain to sue for Freight — 
Principal and Agent.] — The defendants char- 
tered a ship to cany a caigo. The charter-party 
provided that the captain should sign bills of 
lading at any rate of freight without prejudice 
to the charter-party A cargo was loaded, and 
bills of lading incorpoiating all the terms of the 
charter-party were signed by the captain of the 
ship. The defendants weie the shippers and 
also the consignees and receivers of the cargo. 

Held — ^that the captain had signed the bills 
of lading merely as agent for the owners, and 
therefore he could not be sued, and he was not 
entitled to sue the defendants for freight. 

Eepetto V. Millae’s Kaeei and Jaeeah 

[Forests, Ld., [1901] 2 H. B 306 ; 70 L. J. 

K. B. 661 ; 49 W. E 626 ; 84 L. T. 836 ; 17 

T. L R. 421 , 6 Com. Cas 129 ; 9 Asp. M 0. 

215 — Bigham, J. 

118 “ Shippied in good order and condition ” — 
•'■Quality and measure unknown ” — Goods Sh ipped 
in Pamaged Condition — Estoppel — ■Lia'bility of 
Shipowners to Endorsee of Bill of Lading — Harter 
Act of Congress, 1893 — Measure of Lamages ] — 
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lacorporation of Charter-party in Bill of lading 

— Continued. 

Goods were shipped at a port in the United 
States of America under a bill of lading which 
stated that they were “ shipped m good order 
and condition,” “ quality and measure unknown,” 
and subject to the provisions of the Harter Act 
of Congress, 1893 The bill of lading incor- 
porated the terms of a charter-party, on the 
back of which was a form of bill of lading 
containing the above clauses. The bill of 
lading was endorsed to the defendants, the pur- 
chasers of the goods for value. Upon arnval 
the goods were found to be damaged, the damage 
having occurred before shipment. In an arbi- 
tration, as between the defendants and the 
shippers, an award was made in favour of the 
defendants for the amount of the damage done 
to the goods, but the defendants did not sue the 
shippers, who were i'oreigiieis, on the award, and 
the amount was not paid. In an action by the 
shipowners for freight (which was admitted) the 
defendants countcr-clamied loi the damage to 
the goods 

Huld — that the statement m the hill of lading 
lliat the goods wcie shipped m good order and 
condition (though not amounting to woids of 
eoiitiact) was made hj'’ the mastci within Iho 
scope of his authority and bourul tlieshipowncis , 
that it was not qualified by the subsequent 
words, “quality and measuie unknown”; that 
the form o± the chaiter-paitj did not compel the 
captain to sign an untiue statement in the biU 
ol lading ; that the unliuc statement created an 
estoppel as against the shipowners ; and that 
the defendants weie entitled to recover fiom the 
shipowners the amount of the damage done to 
the goods, though tliey had obtained an award 
against the sliippeis which they had not enforced 
upon the ground that, though solvent, they weic 
foieigners 

Campania Navi mi a Vabcokzada r. Chtte- 

[cuilij and Sim — Compania Naviera 

Vasconzada r. Burton & Co., [iSOfi] l K. B 

237 ; 7.1 L. J. K. B 94 , W. E 40(5 ; 91 L. 

T. .59 , 22 T. L E 8.5 , 11 Com Gas. 49 ; 10 i 
Asp. M. C. 177 — Channel!, J. 

119 . S>oh-Cfuivter — Bills of Lading Signed hg 
Muster — Owners to he liesponsihle Jor Short 
Belicevjj — Conrlusivo Erklcnce Clamse.'] — By an 
oi’diiiar}’^ time charter, dated January JOtli, 
1900, the plaintiffs chartered a vessel to the 
defendant under which the captain, office) s 
and crew wore the servants of and paid by 
the owners, and the chaitereis were to pay 
for coals, port ciiarges, &c. , loading, stowing 
and discharging were to be under the contiol of 
the master, and the owneis were to be responsible 
for the same. Tlie master was to be under the 
orders and directions of the chartereis as re- 
garded employment, agency, or other airaiige- 
ments The charterers and [or] their agents 
w'ere authorised by the owners to sign bills of 
lading on the foims generally in use by tlieir 
(the chai tei ei's’) line The owners weie to be 
re&pon.siblc for short delivery of or damage to 
cargo, but that the charterers should pay half 
the claims for short delivery of caigo loaded in 


the United Kingdom or on the Continent. The 
charterers exercised their option of sub-letting 
(as ownei's) the steamer to W. S. K. & Co., of 
Pensacola. By the sub-charter dated July 21st, 
1909, the vessel was to proceed to Pensacola and 
there load from W, H. K. & Co. or their agent 
a cargo of pitchpme sawn timber and lumber, 
and carry the same to Bordeaux. The vessel 
was not to be responsilile for any cargo until the 
same was taken hold of by her loading tackle. 
The vessel was to sign for and take charge of 
cargo when, delivered alongside, but not to be 
held responsible for any loss from alongside or 
salvage expenses, provided the captain funusbod 
a protest, showing the cause of loss. About 
160 logs were lost from alongside before ship- 
ment by heavy weather. The master, without 
making any protest, signed clean bills of lading 
upon forms which contained a clause that “ all 
the terms and exceptions contained m tiie sub- 
ebarter are heiewith incorpoiated and form ii 
part lieieof.” The cndoisei'.s of certiim bills of 
lading made claims upon the defendants' agent 
in Boideaux in res})cct of shortage. The dcliui- 
daiits paid two claims and sought to recover the 
j amount fioni the plaiiiLids 

[ Held — that nothing was lost on the voyage, 

! and the logs whicli weic short never tormed jiart 
I of the caigo, and the plaintiffs could not possibly 
be liable to the defendants under (liochartei- 
paity of January 10th, 1900, for shoit delivery 
of cargo; that the contiact effected by bill of 
lading was one of cairiage, and leterrcd to goods 
actually earned , that the goods in question never 
w'oie earned ; that the cbartei-paity of January 
lOtb, 1900, did not make the defendants the 
shipowiieis during the period covered by it, 
and the endorsees of the bills of lading had no 
nght of action against the defend, ants , that the 
caielessness of the captain in signing clean lulls 
of iading did net .seem to have been the cause 
of any real liability by the defendants to the 
endorsees of thebdls of lading, and theirs having 
been cither a voluntary payment or a payment 
to which they became liable only because tliey 
misdescnbed themselves as “owners,” it could 
not be recovcied fiora the plaintiffs. 

Thin and Another r. Liverpool, Brazil, 

[and Kiver Plate Steam Navioation 
Co , Ld., (1902) 18 T. L R. 220— Wills, J. 

120 Suh-cluaier — Lien for Freight — (Umls of 
Suhahartcrer carried under Bills of Lading — 
Bills of Lading to he “ without 'prej'ud ice to this 
Charter" — Notice to Suh-cliaiterer of Original 
Charter ] — Whcie a time charter, which allows 
sub-charteimg, authoiises the captain m general 
terms to sign bills of lading on behalf of the 
shipowners “ wnthout prejudice to this charter, ’ 
these last words merely preserve the rights inter 
se of the shipowners and original charterers ; 
they do not limit the authority of the capfam by 
allowing him to sign only bills of lading which 
incorporate the lien on goocis given to the ship- 
owners by the original charter. 

JHanseni v. Marrold Bros. ([1894] 1 Q. B. 612) 
fol owed. 

Therefore a sub-charterer’s goods earned undei 
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— Goiitinihed. 

bills of lading are not subject to such lien, 
unless the bills of lading expiessly incorporate 
the original charter ; mere reference to it in the 
bills of lading, or knowledge of its existence, is 
not sufficient. 

Wrij T. Chartered Mercantile Bank of India 
((1866) L. E. 1 C P. 689). 

Secus, if the sub-charterer has notice of a 
charter, the terms of which are m fact inconsis- 
tent with the bill of lading, or are directed to 
be embodied therein, thereby limiting the cap- 
tain’s authority. 

Tuenbe and Anothee V Haji Goolam 

[Mahomed Azam, [1904] A G. 826 ; 91 

L. T. 216 ; 20 T. L. E. 599 , 74 L. J. P. C. 17 , 
9 Asp. M. C. 588— P. C, 

V. CAEEIAGE OF GOODS. 

(a) Deviation of Ship. 

121 Carnage of Cattle — Skip not to call at any 
Port — Exception of force majeure — Miscalcula- 
tion a<i to Quantity of Coal — Calling at Port to 
take %n Coal — Deterioration of Cattle.'\ — Cattle 
were shipped on board a steamship at Buenos 
Ayres for Deptfoid under a live stock contract 
which excepted the usual perils, and also 
excepted lo.ssansing ivom force majeure, or from 
any negligence of the master, engineers, or other 
persons in the service of the shipowner, whether 
arising previously or subsequently to the vessel’s 
sailing, or by unseaworthiness or unfitness of the 
ship or any part of her equipment at or after 
the commencement of 'the voyage. By a subse- 
quent clause the vessel was to have liberty to 
deviate “for the purpose of saving life or 
pioperty, but not to call at any port or ports 
before landing her live stock except in case of 
force majeuref 

The vessel sailed from Buenos Ayres intending 
to call at St. Vincent to take in coal for the 
voyage from there to Deptfoid. After leaving 
Buenos Ayres it was found that she had not 
sufficient coal to take her to St Vincent, and she 
accordingly called at Pernambuco and took in 
coal there. On arriving at Deptford the vessel 
was detained in quarantine, Pernambuco being 
a prohibited port, and the cattle suffered dete- 
rioration in consequence. 

Held — that by the contract the vessel was 
not to call at any port before landing her live- 
stock, except m the case of force majeure ; that 
the deficiency of coal owing to the miscalculation 
as to the quantity to take the vessel to 
St. Vincent was not a case of Jorce majeure, the 
vessel and cargo being m no danger ; and that, 
therefore, the shipowner was liable for the 
deterioration of the cattle, 

Yeazd and Anothee v. The Asteal 

[SHIPPING Co., [1904] 20 T. L E. 15:-3 ; 9 
Com. Gas. 100 — Walton, J. 

122 . Customary Route — From Ban to Liverpool 
— Vifi Const ant inojole.'] — There were shipped in 
good order and condition 142 casks of olive oil 


under bills of landing at Ban, in the Adriatic, 
in the defendants’ steamship Vena and the 
goods were to be delivered under the contract in 
like good order and condition at Liverpool unto 
order The bills of lading weie endorsed to the 
plaintiffs who had bought the oil. Under the 
bill of lading the ship was “ to proceed to her 
port of destination first, returmng to or staying 
at any port in any order in Black Seas, Levant, 
Adiiaiic, Mediterranean, Eg 3 ''pt, Africa, Portugal, 
Spain, Belgium, Germany, France, Ireland, or 
Great Britain for the purpose of trading, or for 
any other purpose whatever in any order or 
rotation and whether in or out of the customary 
or advertised routes, without the same being 
deemed a deviation.” The vessel first completed 
her outward voyage from Liverpool by pro- 
ceeding to Flume, and other Adriatic ports, and 
thence to Constantinople, where the homeward 
voyage began. 

Held — that the “ voyage from Ban to 
Liverpool” must be understood in a business 
sense ; that, as the jury had found, Constan- 
tinople was on the customary route from Bari to 
Liverpool ; and that there had been no deviation 
from the voyage. 

Evans, Sons & Co. r. Cunaed Steamship 

[Co., Ld., (1902) 18 T. L. E. 374— Wills, J., 
Liverpool Assizes. 

123 , Limitation of Liability in Bill of Lading.'] 
— A bill of lading for the carriage of goods from 
Cyprus to London exempted the shipowners 
from liability for loss or damage arising from 
any act, neglect or default of . . . stevedores 
. . . . in the management, loading, stowing, 
discharging, or navigation of the ship, or other- 
wise. The ship deviated from her voyage, and 
on her arrival in London the goods were 
damaged by the stevedores in unloading them. 

Held — that the deviation deprived the ship- 
owners of the stipulations in the bill of lading 
limiting their liability, though the damage did 
not occur during, or owing to, the deviation. 

Balian v. Poly, Victoria 4' Co. ((1890) 6 
T. L. E. 345 — C. A.) followed. 

Decision of Channell, J. ([1907] 1 K. B. 243 ; 
76 L. J. K. B. 106 ; 23 T. L. E 89 , 12 Com. 
Cas. 51) affirmed. 

Joseph Thoelet & Sons, Ld., v. Oeohis 

[Steamship Co. Ld , [1907] l K. B. 660, 76 

L J. K. B, 595 ; 96 L. T. 488 ; 23 T. L. E. 

338 ; 12 Com. Gas. 251—0. A. 

124 . 2 'rans-shipping Goods to another Steamer.] 
— Goods were shipped on board a general ship 
under a bill of lading for carriage from the 
Persian Gulf to London, The bill ot lading gave 
the ship liberty to pioceed to or call in any 
order for any purpose at any port or ports what- 
soever, and to deviate for any purpose, with 
liberty at any port to ship the whole or any part 
of the goods by any other steamship, or trans- 
ship or laud or store and thence re-ship on the 
same or any other steamship. Perils of the sea 
were among the excepted perils. The ship also 
cairied cargo for Cardiff and the United States. 
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The ship sailed from the Persian Gulf bound in 
the first instance for London. The goods in 
question were damaged by perils of the sea 
before the ship arrived at Oran. On arrival at 
Oran the ship was ordered to proceed to Caidiff 
direct, and on her arrival there theLondon cargo 
was trans-shipped into another steamer and 
taken to London. The goods owner claimed for 
the damage to the goods upon the ground that 
the shipowner, by altering the destination of 
the vessel at Oran and by trans-shipping the goods 
at Cardiff, had lost the right to rely upon the 
exceptions. 

Held — that the shipowner was entitled under 
the terms of the bill of lading to act as he had 
done, and could rely upon the exceptions. 

Hadji Ali Akbar & Soks, Ld. v. The AwaLo- 
[Ahabiah and Persian Steamship Co , Ld., 
(IDOti) 95 L T. CIO ; 22 T L. B. 600 ; 11 Com. 

Gas. 219; 10 Asp. M C. 307~Bigham, J. 


(b) Discharge of Cargo. 

126 . “ Ati fiixt IIS Sfetnney eu)i deliver or Goods 
nill he 11 arehoused at cost oj Cont<ignees ’ — 
Option of tdhipowner as to Jteniedies .'] — A bill of 
lading provided that goods were to be “taken 
from ihe ship by the consignees at their expense 
immediately after airival, ai d a.s fast as steamer 
can delivei, or the same will be tians-slupped into 
lighteis, 01 landed, or waiehoused at the expense 
and risk of the consignees,” 

Held —that this provision did not prevent the 
shipowner from exercising his ordinaiy remedy 
in case of undue delay — an action for damages 
in respect of his ship’s detention ; but that it 
merely gave him au alternative lemcdy, available 
at his option. 

The Arne, [1901 J P. 151, 73 L. J. P. 34, 90 

[L. T. 517 , 20 T. L. ll. 221 , 9 Asp. M. 0 505 

— Div Ct. 

128 . Cargo of Coals Wetted — Damage to Shq) 
and Danger oj^ Cargo — Discharge of , Cargo — Ship 
Dojiaired — Mefusal of Master to Bcload Car go J] 
— A vessel laden wuth coals having encountered 
very heavy weathei put back for a port of refuge 
Partly to effect the necessary repaiis and partly 
because the coal, in consequence of being wetted, 
had become heated, it was found necessary to 
discharge the cargo. The repairs having been 
completed, the plaintiffs in.sisted that the caigo 
should be carried on. The master refused to do 
so It was proved that the cargo was not fit to 
be earned on at any time prior to the issue of the 
writ (issued for breach of contract), that atter- 
wards it became fit to be carried on provided the 
caigo had eliminated fiom it a laige proportion 
of small coal But the master, having regard to 
the danger which was to be anticipated of spon- 
taneous combustion, would not have been justified 
in taking the iisk of re-shipping the cargo 

Held — that the master was jnstified in his 
g? fusal, and was not bound to wait for weeks, or 
it might be months, to ascertain whether the 


cargo would be fit at some future date, when 
something had happened in the way of further 
drying, or something had been done to it lu the 
way of screening, and that the plaintiffs were not 
entitled to recover. 

Not an a v Henderson ((1872) L. B. 7 Q. B. 225 ; 
41 L. J. Q B. 158 ; 20 W, B. 443 ; 26 L. T. (ns.) 
442 — Ex. Ch.) observations in, applied. 

The Savona, [1900] P. 252 ; 69 L. J. P. 95 ; 

[49 W. B. 303— Barnes, J. 

127 . Delay in Unloading — “ Goods to be 
received . . . continuously. — ^A bill of lading 
pi ovided that the cargo was to be received by 
tbe consignees “ immediately the vessel is ready 
to discharge and continuously at all such hours 
as the Customs House authorities may give per- 
mission for the ship to work, any custom of the 
port to the contrary notwithstanding ” 

Held — that the true construction of the bill 
of lading was that as soon as the ship was ready 
to dischaigc the consignees must not delay the 
ship by not being ready to take delivery of the 
cargo, but nuisfc be ready to take eoutiiiuous 
delivery ; and that it was an absolute obhgalion 
to take delivery lu that manner ; and that the 
case must go back to Mathew, J., to determine 
whefct er the ship was ready to discharge cargo. 

Decision of Mathew,.! ((1900) 10 T. L. R 401) 
reversed. 

Maolay and Others r, Rpiller and Baker, 

[Ld , (1901) 17 T. L. B. 391 ; 6 Com. Cas. 217 

—0. A. 

128 . Delivery of Goods — What amounts to — 
Custom,'] — The pursuers bioiight an action for 
balance of freight for the carriage of ccitam 
bales of jute, and the dcleuders niaintauied that 
they were nut liable, on the giound that the jute 
was damaged after it was delivered over the 
ship’s side and while the pursuers were respon- 
sible for its safe keeping Uiidei the terms of 
the bills of lading tbe jiuisueis were bound to 
dclivei the goods in like goud oidcr and condition 
as they weic shipped, the delivery to be “fiom 
the ship’s tackles, where the responsibility shall 
cease. . . . The goods to be taken delivery of 
from the stcamei immediately she is ready to 
unloail.” The defeudeis cndcavouied to estab- 
lish a custom of the poi t by which they were 
entitle], notwithstanding the above teims, to 
have it held that the goods were still undelivered 
in the hands of the shipowners, although they 
had been separated from the ship’s tackles 

The Comt lield that this defence was precluded 
by the authority of the British Shipowner Co. v. 
Gnmohd’(S B. 968) which i elated to a discharge 
of a cargo of jute at the same port and in which 
the same custom was pleaded unsuccessfully, and 
that that decision W'as conclusive on the point 
that the alleged custom did not affect or vary the 
general rule according to which delivery of each 
bale w^as complete as soon as it passed over 
the ship’s side into the hands ot the harbour 
porters employed by the consignee — although in 
that ca-se the condition in bill of ladingwas only 
“ delivery as customary ” and not that the ship’s 
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responsibility should cease or delivery being free 
from the ship’s tackles. 

Knight Steamship Co. v. Fleming Douglas 

[Co , (1898) 25 R. 1070 ; 36 Sc. L. E. 834— 

Ct. of Sess. 

129 Disahargitig at JJmuitahle Place — Con- 
sequent Injury to Barge — Ltabtlity of Cargo- 
owner icho has stipulated for deli'iery there '] — 
The defendants employed the plaintifi, a barge- 
owner, to convey stone and deliver it upon the 
bank of a liver to which they had access by 
special permission for that occasion. There was 
no defined landing place, but barges could and 
did discharge there by means of planks laid upon 
trestles. 

The master of the plaintiff’s barge, by the 
advice of her pilot and a fisherman, selected a 
berth, with the result that slie settled down on 
uneven ground and was strained. 

Held — that the defendants had made no 
express or implied representation that any parti- 
cular berth was a safe one ; that the master was 
the propel person to select a suitable berth for 
his own barge ; and that, therefore, the defen- 
dants w'ere not liable for the injury to the 
barge. 

The Moon-oc'k ((1889) 14 P. D. 04 ; 58 L. J 
P. 73 ; 37 W. R. 439 , 60 L. T. 654 ; 6 Asp. 
M, C. 373 — C. A.) distinguished. 

Paekee V. Plomesgate Eueal Disteiot 

[Council, (1904)9 Com. Gas. 107 — Walton, J. 

130 . Goods to be Receired by the Consignees 
“ Immediately after Arrival of Steamer ” — Belay 
in malting Iteport at Custom House — Obligation 
of Consignee to Beoeive Goods before Iteport — 
Custom of PoH of London.']— (}ood& were shipped 
fiom Messina to London under bills of lading 
which provided that they should “ be received by 
the consignees as fast as steamer can deliver 
them night and day and immediately after the 
arrival of the steamer, or the same will be . . . 
warehoused by the agent of the ship at the 
expense and risk of the leceivers of the goods.” 
The ship arrived, and befoie she was reported 
at the Custom House in accordance with the 
Customs Consohdation Act, 1876, the goods, the 
consignees not being piesent to receive the same, 
were landed and warehoused. The practice in 
the Poit of London is that when a Custom House 
officer IS present upon the quay the permission 
of the Custom authorities to discharge the cargo 
before report is assumed by the master, unless 
such permission is actually refused or the dis- 
charge forbidden. The consignees subsequently 
paid the warehouse chaiges under protest, and 
claimed to recover them fiom the shipowners. 

Held — that, inasmuch as the possibility that 
the goods would be permitted to be landed before 
the ship was reported must be taken to have been 
within the contemplation of the parties at the 
time the contract was made, there was an 
obligation upon the consignees under the bills 
of lading to be ready to receive the goods before 
the ship was reported and that therefore they 


W'ere not entitled to recover the amount of the 
warehouse charges. 

Majoe and Field v. Gkant, (1902) IS T. L, E. 

[742 ; 7 Com. Caa. 231 — Kennedy, J. 

131 Overcarriage of Goods — Liberty to over- 
carry “ if in opinion of Master disoharge cannot 
be ejected loithout undue detention ” — Discharge 
really rendered impossible by delay at previous 
Port owing to Negligence of Shipownei'' s Agents.] 

— The pfiaintiH shipped goods by the defendant’s 
ship from Australia to Cape "rown, the vessel 
being at liberty to overcarry “ if, in the opinion 
of the master, dischaige cannot be effected w’ith- 
out undue detention ” Want of care on the 
pait of the owner’s agents at Duiban delayed 
the vessel, and m consequence she arrived at 
Cape Town too late to take the berth reserved 
for her, and the master thought it necessary to 
overcarry. 

Held — that the master had exercised an 
honest judgment ; and that, under such a clause, 
his decisicfti was final, unless the undue detention, 
winch he was seeking to avoid, was the lesiilt of 
some act or default for which the owner was 
re.sponsible : that in the present case the plaintiff 
was entitled to damages for overcarnage, because 
the detention would have been due to the negli- 
gence of the owner’s agent at Durban. 

Decision of Kennedy, J. (88 L. T, 863 , 19 
T. L. R. 609) afiSrmed. 

Sbaele u. Lund, (1904) 90 L T. 529 ; 20 
[T. L R. 390 ; 9 Asp. M. 0. 667— C. A. 

132 . Sale of Grain Cargo in Bags— Discharge 
Oierside — Weighing Gram on Board — Boolt 
Company’s Charges — Liability of Consignee nut 
ivanting Grain to be weighed — Custom .] — The 
plaintiff shipowners alleged that, by a custom of 
the Port of London, when a grain cargo in bags 
was discharged overside, it was the duty of the 
consignee to give an order to the dock company 
to weigh the cargo on board and to pay the dock 
company’s charges for so doing. 

Held — that there was no such custom as 
alleged. 

Judgment of Bigham, J. ( (1900) 6 Com. Cas. 
343) affirmed. 

Maewood i. Taylor, (1901) 17 T. L. R. 565 ; 

[6 Com. Cas. 178 — G. A. 

133 . Stipulation as to Bischarge — Intended 
'' Breach by Shipowner — Interim Injunction.]— No. 

interim injunction granted restraining ship- 
owmers from discharging part of a cargo in a 
particular dock contrary to the terms of the bills 
of lading. 

Wood v. Atlantic Transport Go., (1900) 5 
[Com. Cas. 121 — Mathewq J. 

c) Rccuintiits of Title, 

134 . Consent of Sellers to Buyer’s Possession of 
Bill of Lading — Draft non-uceepted — Indorse- 
ment of Bill if Lading to Snb-Bv yer — Stoppage m 
transitu — Bona tides — Notice — Sale of Goods Act ^ 
1893 (56 & 67 Vict. c. 71), s. 26, sub-s. 2, s. 47 — 
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Motors Act, 1889 (52 & 63 Viet. e. 45), s. 2, 
siii-s. 1, ss. 9, 10.] — The sellers of copper for- 
warded to the buyer the bill of lading indorsed 
in blank, under which the copper had been 
shipped, and a bill of exchange for the price for 
the buyer’s acceptance. The buyer, when he 
received the document, was about to become 
bankrupt. He did not accept the bill of 
exchange, but indorsed the bill of lading to the 
plaintife, with whom he had previously entered 
into a contract for the sale of copper, and the 
plamtifis paid him the price in good faith and 
without notice. The sellers stopped the goods 
transitu. 

Held — that the buyer had obtained possession 
of the bill of lading with the consent of the 
sellers withm the meaning of sect. 26, sub-sect. 2, 
of the Hale of Goods Act, 1893, and that the 
plaintiffs, who took the bill of lading in good 
faith and without notice, had a title to the goods 
which defeated the sellers’ right to stop the goods 
in transits. 

Judgment of Mathew, J. ([1898] 2 Q. B. G1 , 
67 L. J. Q B. (526 ; 79 L. T. 65 ; 14 T. L. R. 
426, 3 Com. Cas. 197; 8 Asp. M. C. 416) 
reversed. 

Oahn r. Pookett’s Bristol Channel Steam 
[Packet Co., [1899] l Q. B. 643 , 68 L. J. 
Q. B. 615 ; 47 W. E. 422 ; 80 L. T. 269 ; 16 
T. L. E. 247 ; 4 Com; Cas. 168 ; 8 Asp. M. 0. 

OlO—C. A, 

135 . Deposit of Insnrance Policy — Security for 
Advance by DanJi.'] — Where a person makes an 
advance against bills of lading and policies of 
insuiance upon a shipment of goods, there is no 
doubt that, apart from special circumstances, 
such an advance would be made upon the terms 
that the person making the advance was to hold 
as security, until his advance was repaid, the 
bills of lading and the policies in order that he 
might be secure as to placing himself in funds to 
satisfy his advance. 

Decision of Bigham, J. ((1897) 14 T. L. E. 94) 
affirmed. 

SCHBNKER, WALFORD & Co. r. KEDEELANSOriE 
[Bank en Ckediet VEREENiaiNct Voor 
ZUID Afrika, (1898) 14 T, L. E, 524— C, A. 

136 . Payment ayainst Surrender of DocuincnU 
— Erasures and Alterations in Documents — Ten- 
der — Refusal — With Inspection or Inquiries .'] — 
A contract was made for the shipment of wheat 
from New Orleans to Hamburg, and the contract 
provided that the documents — and these were 
the documents that were to be handed to the 
purchaser — shall consist of a bill of lading, policy 
of insurance and certificate of inspection . The 
bill of lading and certificate of inspection, as 
tendered, were m accordance with the facts, the 
w heat represented by the bill of lading being in 
fact in holds 3 and 4, and the wheat the shbject 
of the certificate of inspection being also in fact 
in holds 3 and 4. The shippers’ clerk had 
diacoveied that the figures 2 and 3 had been 
erroneously inserted in the hills of lading, and 


altered those figures to 3 and 4. It was after 
such alteration that the bills of lading were 
signed by the ship’s agent on behalf of the ship, 
A similar alteration in the certificate of inspec- 
tion was made before the same had been put 
in circulation. The certificate of insurance as 
originally prepaied stated the wheat insured to 
be m holds 3 and 4, and such certificate was 
unaltered. The buyers refused to accept and pay 
for the documents, because of erasures and altera- 
tions therein. 

Held— that the documents ought to have been 
accepted by the buyers ; that the buyers ought 
to have looked at the documents, and then to 
have made inquiries how the erasures and altera- 
tions were made, and to see whether they could 
come to the conclusion that it was an honest 
transaction. 

In re Salomon & Co and Naudszus and 

[Another, (1899) 81 L. T. 326 ; 8 Asp. M. C. 

699— Div. Gt. 

(d) Exceptions in Bill of Lading. 

137 . Accidents of the Seas"— Set erity of 
Weather — Closing of Ventilators - Damage to 
Cargo by Heat — Projcimate Caxtse.]~A cargo of 
maize was shipped on board a steamship to be 
carried across the Atlantic under bills of lading, 
excepting (inter aha) “ accidents of the seas.” 
The ship was fit to carry the cargo, which was 
properly stowed. During the voyage the ship 
encountered a storm of exceptional seventy and 
duration, owing to which her ventilators were 
necessarily closed, foi a prolonged period, for the 
safety of the ship As a result, the heat, 
generated in the usual course of the voyage of a 
steamship, was prevented from escaping and 
damaged the cargo. 

Held — that the seventy of the weather was 
the direct cause of the damage to the cargo, that 
Lius damage was therefore covered by the excep- 
tion m the bill of lading, and the shipowner was 
not liable theiefor. 

The ThrunSCOE, [1897] P. 301; 8 Asp. 

[M. C. 313 ; 66 L J. P. 173 ; 77 L. T. 407 ; 

13 T. L. E. 666 ; 46 W. E. 175-.Div. Ct, 

138 . “Ai Merchant? s Rish" — Exception of 
Negligence or Error of Judgment — Goods 
Damaged by Recklessness in Discharge — Lia- 
b ility of Shipowner. ] — Goods were shipped under 
a contract which contained exceptions of lia- 
bility for damage or loss, whether on shore, or 
ship, lighter, or hulk, arising from negligence, 
barratry, or eiror of judgment of the master, 
manners, engineers, or any other persons in the 
employment of the shipowner. In the margin 
of the contiact the woids “ Caraed entirely at 
mei chant’s risk” were written. The goods were 
damaged through the reckless conduct of the 
stevedoies, who were employed by the shipowner, 
in discharging the goods into lighters. 

Held — that the words “ at merchant’s risk ” 
did not cut down the special exceptions ; that 
damage caused by recklessness, which vvas an 
error of judgment or negligence of a bad kind, 
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came within the exceptions ; and that therefore 
the shipowner was not liable. 

Beiscoe & Co. V Powell & Co, (1905) 22 
[T. L. It. 128— ChanneU, J. 

139 . “ Defects latent on beginning Voyage or 
otherwise" — Patent Defects. \ — Exceptions m a 
bill of lading must be clear and unambiguous if 
the shipowner is to be relieved fiom the liability 
which he has otherwise nndei taken therein. 

One of the exceptions in a bill of lading was 
of “ all loss or damage arising from accidents to 
or defects latent on beginning voyage or other- 
wise, or to hull, tackle, boilers or machinery, or 
their appurtenances.” 

Held — that the words “ or otherwise ” could 
not be read as including patent defects. 

Judgment of Bigham, J. [(1898) 1 Q. B. 645 , 
67 L J. Q. B. 514 ; 78 L. T. 197 ; 14 T. L. R. 

269 ; 3 Com. Cas. 109 ; 8 Asp, M. C. 351) 

aiSrmed 

Owners of Cargo on board S.S. Waikato 

[d. Hew Zealand Shipping Co., [1899] l 

q. B. 66 ; 68 L. J. Q B. 1 ; 79 L. T. 326 ; 16 

T. L. R. 33 ; 4 Com Cas. 10 ; 8 Asp M. C 

442— C. A. 

See No. 149, infra. 

140 . “ Management ” — Incorporation of the 
Harter Act (Act of Congress of Zf.S A., Feb. ISf/i , 
1893 ) — Negligence %n the “ Manageineni of the 
Vessel ."] — A ship experienced bad weather, and 
the forecastle got flooded. Thereupon the boat- 
swain, in order to clear it of water — especially, 
no doubt, because the forecastle formed his own 
quarters— endeavoured to clear the pipe, which, 
if it had been clear, would have earned ofi the 
water. But he did it negligently, because he 
made a hole in the pipe instead of clearing it of 
the obstacle. The shipowner was exempted 
from all liability for “ damage or loss resulting 
from faults or errors in navigation or in the 
management of the said vessel,” 

Held — that the boatswain’s act was done in 
the management of the ship. The object was to 
clear the forecastle of w’ater — that is to say, to 
lender the forecastle habitable for the crew — to 
make the ship fit for the purpose for which it 
was intended. The shipowner was therefore 
exempt from liability. 

The Qlenochil ([1896] P. 10 ; 65 L. J. P. 1 ; 
73 L. T. 416 , 8 Asp. M. C. 218— Div, Ct.) 
followed. 

The Rodney, [1900] P. 112 ; 69 L. J. P. 29 ; 

[48 W. R. 527 ; 82 L. T. 27 ; 16 T. L. R. 183 ; 

9 Asp. M. C. 39— Div. Ct. 

141 . “ Management ” — Failure of Refrigerating 
Machinery — Consequent Damage to Cargo — 
Fault or Error in Management of Vessel ’’'' — 
Hartei' Act (JJ.S.A.'), 1893, s, 3.] — Butter was 
shipped from New York under a bill of lading, 
which incorporated sect. 3 of the Harter Act to 
the effect that, if the owners of a vessel trans- 
porting merchandise to or from any port in the 

B.D.— YOL. III. 


U.S. shall exercise due diligence to make the 
vessel in all respects seaworthy, equipped, and 
supplied, neither the vessel nor her owners shall 
be liable for damage or loss lesultmg fioin faults 
or errors in navigation or management of the 
vessel. Damage was caused to the buiter by 
negligence in the management of the refrigeiating 
machinery, which was used for cooling the whole 
vessel, and not only the butter. 

Held — that the loss resulted from a fault or 
error in the management of the vessel, and that 
sect. 3 of the Harter Act excluded any liability 
on the part of the shipowners 

“ Faults or eri ors in the management ” of a 
vessel include improper handling of a ship as a 
ship affecting the safety of the cargo. 

Owners of Cargo on Maori King v, Hughes 
([1895] 2 Q B 650 ; 64 L J. Q. B 744 ; 44 
W. R, 2 , 73 L. T. 141— G. A.) applied. 

Decision of Kennedy, J. [1903] 1 K. B 114; 
72 L. J. K. B. 87 ; 52 W. R. 86 ; 87 L. T. 717 , 19 
T. L R 67 ; 8 Com. Cas. 74 ; 9 Asp. M. C. 347) 
aflaimed. 

Rowson v. Atlantic Transport Co., [1903] 2 

[K. B. 666 ; 72 L J. K. B. 811 ; 89 L T. 

204 ; 19 T. L. R. 668 ; 9 Asp. M. G. 458 ; 9 
Com. Cas. 33 — G. A. 

142. '•'■Neglect and Default of Master %n the 
Navigation of the Ship ” — Bights of Part Owner 
of Ship who is also Master.] — Among the excep- 
tions in a bill of lading was •’ the neglect or 
default of pilot, master, or crew m the navigation 
of the ship.” 

Held — that this clause enured to the benefit 
of a part owner of the ship, who was also the 
master for the voyage mentioned in the biR of 
lading, 

Westport Coal Co,, Ld. y. McPhail, [1898] 

[2 Q. B. 130 ; 8 Asp M. L. 0. 378 ; 3 Com. 

Cas. 140 ; 67 L. J Q. B. 674 ; 78 L. T. 490 ; 

14 T. L. R. 388 ; 46 W. R. 566— G. A. 

143 . Neg li gence C lause — ‘ ‘ Heat ” — “ Decay ' ' 

— ''Sweating" — Marginal Clause — Inability of 
Sh'ipowner.] — Various kinds of giain were 
shipped under bills of lading which contained 
the following exceptions . (1) Act of God, 
enemies, cfeo. ; (2) loss, damage, or injury arising 
from sweating . . . decay . . heat, fiie on 

shore or at sea ; (3) that the master and owners 
shall not be responsible for any loss or in]ary 
from any of the causes above mentioned, or for 
any loss or injury arising from the perils or 
accidents of the sea, whether any of the penis 
causes or things above mentioned ... be occa- 
sioned by negligence. The bill of lading under 
which some maize was shipped contained a mar- 
ginal clause excepting “ damage by heating or 
any other damage.” 

Held — that “ above-mentioned ” m the latter 
part of the third exception did not refer to 
matters specified in clauses 1 or 2 or the mar- 
ginal clause ; and that the owners were not 
protected from liability in respect of improper 
storage. 


20 
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Meaning of “ beat,” “ decaj^” and “ sweating ” 
considered. 

The Pearlmoor, [1904] P. 286 ; 73 L. J. P. 

[50 ; 90 L. T, 319 ; 20 T. L. E, 199 ; 9 Asp. 

M. 0. 540— Barnes, J. 

144 . “ Penils of the Seas and KarUjatton " — 
Wronff Valee opened hy Mistalio — Ineursionof Sea 
Water — 3amage to Cargo — IJability of SJnp- 
oviners ] — Goods were canned in a ship of which 
the defendants were time-charterers under a bill 
of lading which contained the following clause : 
“ Los.s or damage resulting from any of the 
fallowing perils [whether arising from the negli- 
gence, default, or error in judgment of the pilot, 
master, mariners, engineers, or others of the 
crew, or otherwise howsoever), excepted namely • 

. . . collision, stranding, or othei peril of the 
seas, livers, or navigation.” The engineer, being 
desirous of adnnttuig water to a ballast tank 
for the purpose of the work of discharging the 
cargo, by mislako openeil the wrong valve, with 
the lesult that water flowed into a carrying part 
of the vo.s&el, thereby causing damage to the 
cargo. 

Held — that the defendants were protected 
from the liability by the above clause. 

Blackburn v. Liverbool, Brazil and River 

[Plate Navigation Co , [1902] 1 K B. 290 , 

71 L. J. K. B. 177 ; 50 W, E. 272 ; 85 L T. 

783 ; 18 T. L. E. 121 ; 7 Com. Cas 10 ; 9 Asp. 

M. C. 263— Walton, J. 

145 . “• Proiidnig, Despatalnng and Suriguthig 
the ipssel or otherwise" — Dog Lost through Negli- 
gence m E.coroisi ng .'] — A dog was shipped under 
'a bill of lading which relieved the shipowner 
from liability from loss or damage arising from 
any act, neglect, or default of the masters, 
officeis, crew or any servant of the shipowner la 
“ providing, despatching, and navigating the 
vessel or otherwise.” The dog was lost on the 
voyage in consequence of it being turned loose 
for exercise without supervision. 

Held — that, even assuming that theie had 
been negligence in losing the dog, the shipmvncrs 
were protected fiom liability by the words “ or 
otherwise.” 

Paokwood V. Union Castle Mail Stbam- 

[SHIP Co., Ld,, CH904) 20 T. L. E. 59— 

Walton, J. 

146 . “ Mefngerator Bill of Lading ” — Tim 
Clauses — Construction — Warranty of SeawoHhx- 
wm.] — A “refrigerator bill of lading” under 
which meat was shipped contained two 
“exception” clauses; the fiist, in large type, 
excepted damage from failure of machinery, 
insulation, or other appliances, refrigerating or 
otherwise, or fioin any other cause whatever 
... or any neglect of the master or officers. The 
second, m small italics, contained exceptions 
which were only to protect the shipowneis “ if 
reasonable means have been taken to provide 
against such defects and unseaworthiness." 


The meat was damaged in consequence of the 
improper use by the shipowners of a disinfectant 
before the voyage began. 

Held— that, upon the true consti action of the 
bill of lading, the second clause qualified the 
general words of the first, and that (if this were 
not clear), at any rate, the shipowners had not 
used words sufficiently precise to protect them 
from the consequences of negligence, and that 
they were liable for the damage. 

Decision of C. A. ([1901) 1 K. B. 319 ; 73 L. J. 
K. B. 240 52 W. E, 439 ; 90 L. T. 187 ; 20 

T. L. R. 184 ; 9 Com. Cas. 126 ; 9 Asp. M. C. 
513) affirmed. 

Elderslie Steamship Co., Ld. r. Borthwick, 

[1905] A. C. 93 ; 74 L. J. K. B. 338 ; 53 W. R. 

401 , 92 L T. 271 , 21 T. L. R 277 ; 10 Asp. 

M. C 25 , 10 Com. Gas 109— H. L. (E.) 

147 . Ihfngerafiny Machinery — Defect in — 
Seincorthiness — Ship ft to carry Cargo — Bad 
Stowagefl — Fruit was shipped under bill oL lading 
which excepted (inter alia) lo.ss or damage fiom 
decay resulting from bad stowage, insuflicioncy 
of ventilation or temperature of holds, whether 
occasioned by the negligence or eiroi in judgment 
of the master, officeis, engineers, crew or other 
persons m the service of the shipowneis, and 
whether before or after the commencement of 
or during the voyage, or fiom defects, latent or 
otherwise, in hull, tackle, machineiy, refiigerat- 
ing or otherwise, (whether or not existing at 
the tune of the goods being loaded or at the 
commencement of the voyage), or from failure 
or breakdown of machinery, insulation, or other 
appliances refrigerating or otherwise, or from any 
other cause wh&tsocvev, w'hether aiising fiom a 
defect existing at the commencement of the 
voyage or at the time of the shipment of the 
goods or not, or for the consequences ot any act, 
neglect, default, or erioi oi judgment of the 
master, officers, refrigerating etigineeis, crew, or 
other persons in the service of the owners, or 
from any othei cause whatsoever. 

On the voyage the fiuit was damaged owing 
to the cases having been stowed by peisons, for 
whose acts the shipowners were responsible, too 
close to the lop of the hold, thus making it 
impossible for the rcfngeratiug machinery to 
pioporly ventilate the hold and regulate the 
temperature. 

Held — that the damage was caused by “bad 
stowage ” within the meaning of the exceptions, 
and that, therefore, the shipowners wmre not 
liable. 

Decision of Ghaunell, J. (21 T. L. E. 438) 
affirmed. 

Bond, Connolly & Co. and Others v 
[Federal Steam Navigation Co Ld. 

(1906) 22 T. L. E. 685— C. A 

148 ‘^Bestranit of Princes, Balers and 
People " — Alleged Prohibition by Law of 
Imports — Ill-fvtindcd Pear — Premaiarc Refusal 
by Shipowner to Complete Voyage ]— Rice was 
shipped at Rangoon on board the defendants’ 
steamship for carriage to Galatz, under bills of 
lading which contained the exception, “ restraint 
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of princes.” On June 18th, the ship being then 
at Beyrout, the defendants were informed by a 
Government official at Galatz that the importa- 
tion of rice from Eangoon into Roumania was 
prohibited by the law of that country, and that 
if the ship came to Galatz the discharge of the 
rice would not be permitted The law of Rou- 
mama did not, in fact, prohibit the importation 
of rice. On June 23id, by the orders of the 
defendants and contrary to the expressed wish 
of the plaintiffs, the indorsees of the bills of 
lading, the ship proceeded to London, where 'the 
nee was discharged and sold at a loss. 

Held — that the defendants were not justified 
in treating the contract as being, on June 23rd, 
impossible of performance, and were liable in 
damage for the non-delivery of the rice at 
Galatz. 

Bednnek V. Webster, (1900) 16 T. L. R. 217 , 
[.6 Com. Gas. 167 — Kennedy, J. 

149. “ C 'nseaioonthineas" — Unfitnesa of Ship to 
Receive Cargo — Liahilitij of Shipowners ] — In 
the case of carriage of 'goods by sea the law 
places certain obligations upon the shipowner 
which will always bind him, unless there are in 
the contract of carriage clear words, which, 
without any ambiguity, relieve him from his 
common law liability, 

A bill of lading contained the exception “ loss 
or damage resulting from . the consequence 
of any . . . injury to or defect in the hull, tackle, 
boilevs.ormachmery, or their appurtenances . . . 
notwithstanding that the same may have existed 
at, or at any time before, the loading or sailing 
of the vessel . , . and whether . . . the loss or 
injury arising therefrom be occasioned by . . . 
the unseaworthiness of the ship at the beginning 
or at any period of the voyage, provided all 
reasonable means have been taken to piovide 
against such unseaworthinoss.” 

vSheepskins shipped under the bill of lading 
were damaged by fresh water which escaped 
from a broken pipe. It was admitted that the 
vessel was not fit to receive cargo at the time 
when the sheepskins were loaded, and that 
reasonable means had not been taken to provide 
against such unfitness. 

In an action by the endorsees of the bill of 
lading against the shipowners to recover the 
amount of damage to the sheepskins : — 

Held — that the latter part of the clause re- 
lating to unseaworthiness was a qualification 
over-riding the exceptions before-mentioned, and 
that the common law warranty of “ fitness ” was 
left untouched ; and that therefore the defen- 
dants were liable. 

Waikato V. J\ew Zealand Shipping Co ([1899] 
1 Q. B. 66 ; 68 L. J. Q. B. 1 ; 79 L. T. 326 ; 8 
Asp. M. 0. 442 — 0. A., No. 139, svpra) 
approved. 

Decision of Wills, J. (8 Com. Oas. 1) reversed. 

Rathbonb Bros. v. David McIvee, Sons & 

[Co., (1903) 72 L. J. K. B. 703 ; 62 W. R. 68 ; 

89 L. T. 378 ; 19 T. L. R. 590 , 8 Com. Gas, 
303; 9 Asp. M. C, 467--C, A. 


(e) Freight, 

150. “3b he paid on Delivery in Cash ^without 
Deduction, on Cross Weight at Queen's Beam ” — 
Custom as to Ascertaining Amount of Freight — 
Contradiction.'] — Wool was shipped in Australia 
for delivery in this country under bills of lading 
which provided that freight was “to be paid on 
delivery in cash, without deduction, on gross 
weight at Queen’s beam,” The shipowner 
alleged that by the custom of the trade the con- 
signee had the option of having the goods 
weighed at his own expense, or of taking the 
goods without weighing at the bill of lading 
weight, plus two per cent. 

Held — that there was no such custom as 
alleged, and, that if there had been such a 
custom, it would have been bad in law as conti a- 
dicting the expi ess terms of the bill of lading, 
and that the defendant was only liable to pay 
freight on the actual weight of the goods which 
must be ascei tamed at the plaintiffs’ expense or 
upon the bill of lading weight, if it w'as thought 
fit by the parties to take that. 

Gulp Line v. Lavcock, (1902) IS T. L, R. 14 ; 

[7 Com. Cas. 1 — Kennedy, J. 


151. Carnage of Cattle — Surplus Fodder for 
Cattle — Argentine Corel nment Regulations ,] — 
The defendants shipped sheep and cattle from 
the River Plate to Liverpool and Deptford on 
boaid the plaintiffs’ steamers at different times 
during the years 1895-1899. By the Argentine 
Government regulations, a supply of fodder 
equal to thirty days’ consumption, with five days 
extra for emergencies, was required to be earned 
foi every head of live stock .shipped to Europe 
from the Argentine Republic The original con- 
tiact provided that any surplus fodder remaining 
on board on arrival at Liverpool beyond what 
was necessavti for a full supply according to the 
Argentine Government regulations, freight was 
to be paid on such surplus at lOs. per ton weight 
or measurement. . The contract was renewed in 
1898, with this difference, that the rate of freight 
for surplus fodder, whether hay or bag seed, was 
to be 20.V. per ton. The bills of lading contained 
the following clauses : “ On arrival at destination 
surplus over and above five days’ feed to pay 
freight, hav 20s. . . . per ton,” . . . “all other 
conditions as per freight contract dated in 
London May 17th, 1898 ” “ Steamer supplies 

. . conveyance for all articles neo9ssa?y freight 
free.” 

Held — that the plaintiffs in rendering their 
accounts could charge freight on all fodder dis- 
charged by the ship, deducting therefrom the five 
days’ full supply required by the Argentine 
Government, as the arrangement to pay fieight 
was not intended to come into effect until the 
arrival of the ship, and “ necessary ” meant 
“necessary in fact for the purposes of the 
voyage,” and referred to the actual quantity of 
fodder consumed and not th requirements of 
the Government at the port ^of shipment ; and 
that the bill of lading was conclusive that the 

20—2 
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fi eight on hay was to be calculated per ton 

weight instead of measurement, 

BEiTisa AND South Ameeioan Steamship 
[Co., Ld. t. Anglo-Aeoentine Live Stock 
AND Peoducb Agency, Ld., (1902) 18 

T. L. E. 382— Wills, J., Liverpool Assizes. 


(f) Miscellaneous. 

152. A1fcriiLi(iii of Conti’acI in Cliortcr-no H ij 
and lidln of L(td>n(i — ‘ ^^anlllt'f<ler c.roej/fed ' — 
MoaiiiiKi of \ — A '(■(inu.ii.,1 providcil foi rhc 
t-aic of a e.ivgo of V iieai '^irppetl Vinidtiorn at a 
])iioc’ mehnliiig freighi aiul iii'inaiieo to any fiue 
port HI the rnnetl Kingduin. [iinnieril lo be 
made ,u (‘xch.aiipi. Joi -liippme ilocniiKuri. y//e 
^'o/ldi/lll•tl wai ai the nine rlifU'lv.U'd for a 
vc'vave troin 1‘oitlaml, Oreiioii, ' to tliscliaige at 
a ■'a'o poit in ilie Uiu ed Kingdom. ’MaiKhu''ici 
c\ 0 (.pled ' The caitro ol wheat wa.-. loaded 
iiiid'O bilL of i.idinu, ivh.ch weie aho lor a 
fc.ile iioit III tie' United Kingdom, Manehe-iLcr 
cs-cepleJ Tin baMl^ dtchned to take u|) the 
shipi'iiig doenironl- on tin- gitiiind that the 
void-) Mariehc-'tor ('.'tcciit'ed” coimiituted a 
iiuitoi lal all ei anon ol the eoiitracl' An arlmra- 
tiOH wa" held, in whieh the aibitiaiorg iouiid 
that the woidh [loit ol !llam'lle^tcl.’ in a eiun- 
nicieial «c!n'-c, only included Waiiche-tei and the 
waters ad lacenr theieio and that m that son^ti 
jEaiic'ieatc'r was not a safe jilaec for 'J7io 
1 and Hunt, 

Hliai— ihal the altciiu'on oi (he contiaci In 
the inseuionol the wold's •-ManohesiOi e.xoepLed 
in the chill rei-pni It anti bilK of lading was nor 
a matoiial aiitiai 'oii. by lea'.ou of ilio fact that 
Manchtstei iii it' coni'iieicial meainug Wii' not 
a 'ale poll tor 'Iho Voaduoyn. and imii. the 
buyci'Weve thciefoic no' t'nritled to uioci. the 
Eslii'pping doonmems. 

The clcc"ioii of the Dl^. (Jt. ((1899) '''0 L. 1 
Jii8 , 4 Com. Cas. 119, 8 Ai>p. I\r, C. .>'8) 
fiilirmccl 

fN EE GOODDODYk; Co.AND IkVT.rorE W ILI.IAM- 

[sov A t'o„ (1900) 82 L. T -ISt , .5 Com. Cas. 

.19 . 9 Asi). 'SL e (;9— C. A. 

153. Cuotoiii of Pot i — nt ov 

not — Cliann’i, jor fitoiouuj lh Traii'til islird — 
JleiitCi/ Poi'lifi Pi/f’-l/i ir.i — Mermj Podi Act't 
CoiL.>()h(Jat(Oii Jef, IS.58.] — >eci. .h" of the 
Meisey Locks Act. 1S58. allovs gooth to be 
landed and deposited iii the ‘•tran'^it sheds,"’ 
nieiely upon giving notice lo the customs oJlicei. 
and without formal enny. The goods when 
P'.led in the sheds, can be more ea-jily soitcd. 
and ate then onlered. and dclueied to the 
various consigncvii in coinploic partcls, and, at 
the same time, the 'liip aioids tlelav in the 
pvocc's of iml(,adiiig 

Held — that li'c mahter piirti-iK charge foi 
trucking goods fiom the ship, and piling i hem in 
the shed is not included in the ‘ all-round 
charge made in accoidancc with the schedule to 
the bye-law, s. 


The provision as to transit sheds has given rise 
to a custom of the port of Liverpool, whereby in 
discharging dried fruit cargoes the charges for 
trucking to, and piling in, the transit sheds are 
always borne by the ship. 

Held — that this custom is not inconsistent 
with provisions in a bill of lading, whereby 
currants are to be delivered to the consignee 
from the ship’s deck, and are to be entered, 
landed and warehoused at his expense, if he is 
not ready to take dehvery from the deck. 

The tine view > not Lhat Ihc cn=tom enn- 
tiTidici'- ihc 111 ]] of lading, but that buch parties 
tacitly agiee to aiuie.x lo the hill of lading an 
iiifidcnt advaiitageous to each ol them, vi/ . that 
delivt'i V shall be niiide and t.ikcn iii a '.ubsi. Luted 
manner. 

(’AEDIJ'I .'iTE.WLSUlP Co . I D. G .IVlfrSO.N, 

(1903) 88 T,. 'J. 87. 19 T f, E L'9 , 9 A'p. 

M. C. 3i)7 — l)iv. (.11. 

154 J)ainorin to SJn/) — Po'tinq mlo Tntor- 
, oifita/to Pool — Dotij fotalu: Caro of Cargo — Jhag 
' to Ti Cargo. 

' J1 ELD — Oil the fatt'. lhat the -'h'powner, whO'O 
' f-hip wa', obliged, owing to damage sustained 
on the voyage, to put into an uiloMTiechaU' port, 

' ought to have discharged the I'argo of maize 
tlieio, and to liavc trails-, shipped it into aiunhm 
ship for convi'jaiic'c L<) il'- poit ol dischaigc. and 
not to have kept the caigo on boaid. and ihiu he 
I was therefoie lialilc ioi the daiiii'ge to die mai/.e 
' ciiuied by keeping it in the 'hip's liold 

' ITvnsKN i DU-NxV, (190<0 22 'J. L ll , 10 
I (.'om. ('as 100 — Kennedy, -I. 

155 Ihdaii — Coodofor linlidi, '/'roop^t — S/’iip- 
I men/ oi oHut (Jood.< tor JJnemg — ^eghgenre and 

Iheaeh oi J)i,nj — I’ti.'ii'/ Ar'-rsted nl Pri:e Conri 
— Fall /II Marliet \aiiip — )fea.'<nre of Pamageji 

'Jhc plami tfs' ucods vvere '•hippeil at Kevv 
Tork lor Biili'-h nonps on board the defendants’ 
'tcainship loi can, age to .\lgoa Bay 'J lie de- 
toiidaiit' allowed to be sliqipod on the 'iime 
vcs.'cl good' mainly consisting of bread stulTs 
foi Ihe Queen's encnnc' in ihe Transvaal. The 
, vessel -aiKd after war had been declared. 'I’lio 
, agents of the ship knev\ the tine cliariici er of 
I tlie goixls and the inietitioii willi winch lliey 
I were ahippoil. The \esstd was ancsted ijii lier 
ai rival at Algoa Bay and taken to Cape Town, 

' and tIilic detained for just four months. The 
' plamtifts claimed damages t'lom the dciendanrs 
, ior delay in the di'livei) of the goods shipped by 
, them. 

Held — that even d the findings of the Puze 
Conn at the Cape that iheic was leasoiiablcaiid 
probable cause foi '(' /mg ihe .ship, that there 
was coilaliily t an Ic'sne'vs in taking the cargo on 
boiud at Ki'w 'S'oik, ’ v\ ei’o not coiicltts.ve, thi' 
coiiiso wh’.di (he (Ici'etulaiUs took in carrying 
enemies' gofid' w.thoiH the knowledge and con- 
I sent of the oilier 'hijipeis was a bicacli of tluly 
j tow aids them, and was in eilect to courc deten,- 
I tion. even it they had a well-founded hope of 
being able lo g'.ve such explanalions to the 
1 authorities as would avoid the condemnation 
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of the ship ; they took the risk of escaping 
detention without consulting the plaintiffs on 
the matter ; that the defendants were 
liable to the plaintiffs for late delivery, and could 
not rely upon an exception to excuse them from 
the consequences of a peril which their own 
negligence had contributed to bring about ; that 
they were therefore liable ; and that the damages 
were to be measured by the difference between 
the higher market rates at the time the goods 
ought to have been delivered and the less market 
rates at the time when they were delivered, as 
the faU in the market value was not accidental 
but inevitable. 

Decision of Mathew, j. ((1901) 17 T. L. E 
739) affirmed. 

Dunn e. Bucknall Bros ; Dunn v. Don- 
[ald Curriu & Go., [1902] 2 K. B. 014 ; 
71 L. J. K. B. 963 , 61 W. K. 100 ; 87 L. T. 
497 ; 18 T. L. E. 807 ; 9 Asp. M 0. 336 ; 8 
Com. Gas. 33—0. A. 


166 . Lighterman — Liahdity — Common Carrier 
— Policy on Gooda ^‘without Ileoourse to Lighter- 
men" — Pate of Frnght — Implied Contract — 
Barge left Unattended — Negligence J — The plain- 
tiffs agreed vei bally with the defendant that he 
should lighter the plaintiffs’ goods from the Lea 
Cut to steamers in the Thames, at a low rate of 
freight. No express contract was made as to 
the terms of carriage, but it was known to both 
parties that the plaintiffs intended to insure the 
goods, and they were, in fact, insured by a policy 
expressed to be “ without recourse to lightermen.” 
It is a commoR. practice for lightermen on the 
Thames to contract on (he terms that they shall 
not be liable for any insurable risks, or that they 
shall only be liable for the negligence of them- 
s'elves or their servants. 

Held — that the contract between (he plain- 
tiffs and the defendant was subject to an 
implied condition that the defendant should 
not be liable for any damage to the goods 
caused by risks which could be insured against. 

A barge was left for the night properly moored 
at a private whaif in the Lea Gut, but without 
a watchman ; she was not leaking, and was 
exposed to no obvious danger. 

Held — that the fact of the barge being left 
unattended did not constitute negligence. 

Thomas & Co. r. Brown, (1899) 4 Com. Gas. 

[186— Mathew, J. 

167 Passengers' Luggage — Conditions on 
Pichet — Injury to Luggage — Fitness or Seaworthi- 
ness of Shig}.'] — Owing to want of space on a 
steamer, certain luggage was stowed in a 
lavatory. The water was cut off from this 
lavatory, but it was not cut off from the adjoining 
one ; and the Judge found as a fact that, having 
regard to the possibility of water overflowing 
from the next lavatory, the ship, in sailing with 
the luggage so stowed, was not seaworthy, in the 
sense that she was not properly fit to carry out 
the contract of carriage. The plaintiff’s luggage 


was, in fact, damaged by an overflow from the 
next lavatoiy. 

Held — that the defendants were not protected 
by a clause on the ticket exempting them fiom 
liability in respect of loss or injury “ caused by 
unseaworthiness or unfitness of the ship, pro- 
vided that reasonable diligence has been used to 
render the ship at starting seaworthy and fit 
for the voyage,” and that the plaintiff could 
recover. 

Decision of Bigham, J. ((1903) 19 T. L. E. 
123 ; 8 Com. Gas. 96) affirmed. 

Upperton X. Union Castle Mail Steamship 

[Co., Ld., (1903) 89 L. T. 289 ; 19 T L E. 

687 ; 9 Asp. M. C. 476 ; 9 Com. Cas. 50— C. A. 

158 . Theft of Goods Shijiped for Carnage-^ 
Negligence of Officers.'] — The plaintiffs sued to 
recover the loss of a quantity of gold coins which 
were stolen from a box shipped by them for 
carriage on the steamer Ilolienzollern. The box 
was delivered to the purser of the vessel and 
placed by him in the mail room, to which access 
was obtained by iron double doors, openmg out- 
wards, secured by a bolt at the top, another at 
the bottom, and two locks — and also by a hatch- 
way in the top of the room secured by a padlock. 
The purser kept the kej s of the hatch and doois, 
and the captain had a duplicate key of the 
hatch padlock. The theft was committed by the 
quartermaster, who managed to displace the two 
bolts of the door while working m the mail room. 
If the bolts were drawn, the doors, though locked, 
could be pulled open outwaids. 

Held — that these facts disclosed a case of 
negligence. 

The Prinz Heinrich, (1898) 14 T. L E. 48— 

[Barnes, J. 

(g) Short Delivery. 

159 . Bill of Lading — Estoppel ] — The owners 
of a ship weie held not to be precluded from 
showing that part of the goods were not shipped 
on board the ves-el, when, looking at the whole 
of the bill of lading, there was no clear state- 
ment as to the exact quantity received. 

Lohden & Co. t\ Calder & Co., (1898) 14 
[T. L.E. 311— Bigham, J. 

160 . Bill of Lading to he Conclusire Eeidence 
of Quantity Delivered, to Vessel — Dif event Finds 
of Timber — Short Delivery of some Finds — Oxer- 
delivery of others — Adjustment of Cross-claims — 
Freight Oier-paid — Shortage — Value of Timbe-r 
Over-deliiered ] — A timber cargo (freight calcu- 
lated at so much pier fifty supeificial feet) was 
shipped under a charter-party, which made the 
“ bills of lading conclusive evidence against the 
owners as establishing quantity delivered to 
ship ” The bill of lading showed the number of 
pieces of, and the number of superficial feet in, 
each kind of timber , and also the total number 
of pieces, and total number of superficial feet. 
On arrival, the deals were short of the bill of 
lading figures, while the scantlings and boards 
were in excess. 

Held — that the bill of lading bound the 
owners as to the amount of the different kinds 
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of timber, and not only as to the total amount ; 
that the consignees were entitled to allowance 
in respect of the shortage of deals, and, having 
accepted the excess of boards and scantlings, 
must give Cl edit for the value of such excess. 
Fuither, that the consignees were entitled to 
rebate m respect of the freight of deals not in 
fact delivered, such rebate to be calculated by 
finding the average number of .snpeificial feet 
per deal as shown liy the bill of lading, and thus 
determining the superficial ai-ea of the 1,200 
deals short delivered 

Spuiqht V. Fnrniim-th ((ISSO) 5 Q. B. D. 116 ; 
49 L. J. Q B :-34fi : 2S W. B. hOfi : 42 L. T. 290 
— Boutn, .) ) !ip[)io\ed 

-MLinn un vNuw axu XLsv\onic i^'i 

1 Co. I. V, K. 0 llAfKAV. ■190:5 1 1 1\ 15 2‘)7. 

72 I.. I'. K 15 1 17—0. A 

161 ■' .]f/i luiil 1/ 111 hi'u'd ii,\ i/i ^fiii'iiot ' -- 

ffouth V'i oniilij Min‘1,1'11 -/,i iili'iirr ol S.'iip'iinJ 
()/ (riii'd'i — I'liiii linni'itiA^ Of Hill of' Liiili'ii/-- 
/Jil'-i ol JjiilnUj [of, ]^.^*> 'IS i: 19 \ic,l. t. 111). 

,>i .5 J — 15y ^e^■l 15 oL ilic B.Us (if Ladina Ac' 
is.'),'!. o\ci\ bill ot ladiii'j in (lie liamK ot an 
nidoih''e loi \abiable <“oii‘''ucin(uin lepusdumu 
L'oods lo h.v\e been diippal on buaid a \e'-'-el 
unide I'oneiii-iLve e\uI(Mice o( such '-iiipioeni as 
fiiiui’ist, ilii* niii'fei Ol oiiier person 'iigunig iho 
same, Hutu iili'-tandiii'i tliai such pood" or ."Omc 
part tlieieol nun not luno oeeu si -mppcil. 

I ||e pl'( titifi was indois'o tor valuable eon-' 
sider.iuon ol a li.il ol lad'im -ignctl bv iljo l 
delcnd.iiit'- lu iliese Teriii" : -•*. ''hipped on boaid 
The rifcxhii'c 1 (I7C' caroasC" fio/cu lambs, benm 
juaiktd and nu'ubeied as in the maiirin 'I’lic 
niaik" and niimian' in (lie marum were . — ‘ Ihe 
Siiu Brand, Cantei bury. X Z . Lamb i522 GOS 
caic:aso«. ’ 'J'lielulJ <>l lading con tamed One clause : 
— ■■ i'hc "h p will not ho le'ponsible loi coiiccr 
deinory unic"' each ]iackagc i" d’Stniedy, 
coiioetly, and perniaiiontly mailced bv ibe mer- 
chant hi foic oliipment with a mark and miuiber 
or ii(Ulie''S Ot the OOS caie.nes shipped under 
tlrs bill Ol lading 102 were, in tact, marked 7)22 ^ 
and nol 022 Jboie weie no oilier carcase^ | 
marked 7/22 oi 1)22 on board. ’I’lie hint hgine of \ 
Ibe number (522 bad no di'.imctive value as 
rceardj (he market lor the meal which was as a 
cvinimerciai aicele, nnaflccted in character or 
value wlnnhei it was marked (522 oi 7)22. The 
cm eases iniiiked 7)22 wcM\on the annul ol the 
ship tciidciod 1(1 the plaint ii a" part ol his con- 
surmtitnt. Ihe iiLiumil rcliiscd to accvjiL (.hem 
and bi ought an action for damages lor nou- 
(LcJncin ol li)2 caicasc's. 

Helu — that the di.-iciiduiits were nol liable 

By A L t^muL, M It on the grotiud that they 
weie ex'nuplv'd from liabilin b\ the clause m the 
bill ol latbntr, a- the carcasts, their maiks not 


I carcases tendered were in fact part of the goods 
I shipped under this bill of lading, the dilference 
in the marks affecting merely the iilentiflcation 
and not the identity of the goods. 

Judgment of Kennedy, J. ([1900] 1 Q. B. 
714; 09 L. J. Q. B. 419 : 82 L. T. :-527 ; 10 

T. L. E. 2:80 ; 5 Com. Cas. 179 ; 3 Asp.M. C. 39) 
affirmed. 

Pabsons r . Nkw Zbauand Shipping Go., 

[1901] 1 Q. B. 518 ; 70 L. J. K. B. 404 ; 49 

W. E. ;855 ; 84 L. T. 218 ; 17 T. L. E. 274 ; 0 
Com. Cas. 41 ; 9 Asp. M. C. 170— C. A. 

162. Sh art Ddivety to TIolihr of One of Several 
Bills of Lading — Comerswn — Pi-ojiertg 
Passing — Measure of Oaniage.s ] — L. loadi'd a 
(|uaiUii\ of barley on a ship beli'iignia to 11.. 
and received hills of lad'iig w'hieb prosuh'd ihat 
any shortage '=hould be home piopouioiiati'ly by 
each receiver The sh p was uiialili' to loavl tlie 
' whole ot the barlev. anti T. agiecd lo iiidemnil'y 
j tlm holder of the bibs of ladiiier. One bill of 
I lading came into ;lie hamh of B who handed u 
(oAl.. andAl advanced 05.057 l(l.v Id iiiiou it 
.M. leetivcd l(‘"s lhan the (piaiiiily of bailey 
co'-eicd ])v In-! bill ot lading, as the Iioldeis of 
I the other bill." got Jull dtbvery from (he agems 
I (4 If , and ho (‘ailed upon B to make go()d ilic 
, dcticiencv, wli'eh 15. dul by making ot'ilam pay- 
rnenis and delivciing .some barlev. iM i-ohl die 
' biu l(.y. and lendeu'd lo 15. an aeeoiiiil sliovving 
' a balanec lemaiiiiiiL'' due on ilio traiisu'tion tiom 
15. ()L L12 l.f. !»(/. ALtervvaid-! 15, lailed owing 

U. "omo l1.(5.‘)1 

II CJ D — Itiai, as betw'ceniM and IT , i\I had I he 
lull propeuy in liio barley coveted by his bill ot 
lad'iig and lliat IF had been giniiy of a con- 
version. bur tliat JI, could only recover l 12 bs*. !g/. 
as damages 

Mom'i GOA tBBY r Ht’TOHl^S, (1900) ill L. T. 

[207 . JO Asp. M. C. 22 : 5 - Biay J. 

163 Undn idl'd I’orhons of a Jinll; Cm go — 
PiojMirthins ol Slioifagr ana Damage — Damaged 
Cargo no! properly Appoi honed among.sC J/oldeis 
of JiilCoJ Lading —Jliitif and L>ahilitg of S/iip- 
ouner'] — Bills of lading toi undivided portions 
of a bulk caigo of giain had a clause providing 
Llial each bill of lading should bear its due pro- 
poriam ot shoilage, (laniagc and swecjiings. 
Tlic limr con"jgiiee got. delivery of none but 
"Oiiiid giaiu aiiniher consignee was theicToio 
called on lo accept more than Ins iliio piopoition 
I oi niisonnd gia.ii , be refused, and sued Hie ship- 
owner for "lioit delivery 

IIuLD — that Ibere was no duty on tlic .diip- 
I owner to appoiL.on the giain, andthat theaeiion 
I failed 

, Gban(;i: A Co. c I’avlob, (1904) .52 \V. E. 
[129' 90 L T 180; 20 T. L E. ;580 ; 9 Com. 
Cas. 223 ■ 9 Asp. il, C. .55!) — Bigham, J 




621 


SHIPPING AND NAVIGATION. 622 


Carriage of Goods — Continued, 

their own order from San Francisco to Philadei- 
phia for carriage to London by the defendants’ 
line of steamships. The bill of lading, so far as 
regarded the carriage from Philadelphia to 
London, was signed by the defendants’ agent. 
The bill of lading provided that the defendants 
should notify the plaintiffs of the arrival of the 
goods in London, and that the goods were subject 
to all the conditions expressed in the regular 
forms of bills of lading in use by the defendants’ 
line. The legular form of bill of lading pro- 
vided that any freight not paid within seven 
days of the final discharge was to bear interest 
at the rate of 5 per cent, per annum, and that 
no claims should, under any circumstances what- 
ever, attach to the steamer, her owners or agents, 
for failure to notify the consignee of the arrival 
of the goods. The defendants did not notify the 
plaintiffs of the arrival of the goods in London, 
and in consequence the plaintiffs did not take 
delivery of them for some time. 

Held — that the notification clause in the 
regular form of bill of lading relieved the defen- 
dants fiom liability if they failed to carry out 
the_ obligation imposed by the through bill of 
lading to notify the arrival of the goods. 

E Clemens Horst Co. i. The Hoeeolk and 

[North American Steam Shipping Co., 

Ld., (1906) 22 T. L. R. 403 , 11 Com Cas. 141 

— Kennedy, J. 

165. Land and Sea Carnage — Lien for Freight 
paid for Land, Carriage — Fon-arrwal of Goods 
at Port of Destination '] — Goods were consigned 
from an inland town in America by railway to 
Montreal and thence by steamer to London 
under a through bill of lading at an inclusive 
rate of freight. The bill of lading contained 
conditions with respect to the service until deli- 
very to the steamer at Montreal, one condition 
being that that part of the contract was executed 
and all liability thereunder terminated on deli- 
veiy to the steamer, and the inland freight 
charges were to be a first lien due and payable 
by the steamship company. The bill of lading 
also contained conditions with respect to the 
service after delivery at Montreal until delivery 
in London, one condition being that the property 
covered by the bill of lading was subject to all 
conditions expressed in the regular forms of bills 
of lading in use by the steamship company. 
This latter form of bill of lading contained a 
clause that when goods were earned at a through 
rate of freight the inland proportion thereof was 
due on delivery of the goods to the ocean steam- 
ship, and the shipowner was to have a first hen 
on the goods in whole or in part until payment 
thereof. The goods were delivered to the steamer, 
and the steamship company paid the inland 
freight due for the railway carriage. On the 
voyage to London the steamer ran ashore, but 
the cargo was salved. Part of the goods were 
damaged and were sold, and the rest were tran- 
shipped and brought to London, The steamship 
company claimed, in addition to the freight 
payable on the goods delivered in London, a 
lien on the goods for the inland freight paid by 


them for the railway cairiage in respect of the 
goods not delivered in London. 

Held — that the steamship company were 
entitled to the hen claimed. 

Decision of Div. Ct. (75 L. J, P. 70 ; 95 
L T. 395 ; 23 T. L. E. 564 , 10 Asp. M. 0. 281) 
affirmed. 

The Hibernian, Tasker & Co, v. Allen 

[Bros. & Co., [1907] P. 277; 76 L. J. P. 

122 ; 97 L. T. 363 ; 23 T. L. R. 519— C. A. 

166. Railway and Sea Cairiage — Dill of Lad- 
ing Weight greater than Gross Weight Deluereil 
— Payment of Freight on Dill of Lading Weight 
—Recovery of Ox er-payment in respect of Inland 
Freight.^ — Certain parcels of hay of which the 
plaintiff was consignee were respectively de- 
livered to railway companies at certain places 
in the United States of America, to be carried to 
New York and thence by the defendants to 
London under through bills of lading signed by 
an agent “on behalf of carriers severally but 
not jointly.” By the terms of the through bills 
of lading, with respect to the service until 
delivery at New York, all liability under the 
contract terminated on delivery of the property 
to the steamships at new York, and the inland 
freight was a ffist lien, due and payable by the 
defendants ; and, with respect to the service 
after dehveryat New York and until delivery at 
London, payment of freight was to be made on 
the gross weight landed from ocean steamships 
unless otherwise agreed or so provided in the bill 
of lading, or unless the carriers elected to take 
the [freight on the bill of lading weight. The 
through freight was made up by the railway 
companies m America after the transport rates 
of the defendants had been ascertained. 

Held — that (1) upon the construction of the 
bills of lading if there was no election to take 
the bill of lading freight, and the defendants 
demanded too much before the goods could be 
obtained by the plaintiff, they would be liable 
to be sued for the return of the excess of freight 
paid in excess of the overweight, and would not 
be entitled to say to the plaintiff that he must 
recover from the land carrieis in America so 
much as represented the overcharge for the inland 
carriage. (2) Upon the facts as the plaintiff, 
although he objected, had paid the bill of lading 
through freight and had accepted a rebate of the 
ocean freight only, in all cases where the bill of 
lading freight was greater than the quantity 
delivered, he was not entitled to recover the 
overpayment for inland freight as having been 
made under a mistake of fact. 

Kitts v. Atlantic Transport Co., (1902) 18 
[T. L. E. 739 ; 7 Com. Cas. 227 — Kennedy, J. 

167 “ To he fox'warded at Ship's Expense and 
Owner's llislt" — Negligence in Transhijmient — 
Negligent Stowage — Liahilitij of ShipioiDner.'\— 
Goods shipped on board the K, bound from A. 
to B., were “ to be forwarded at ship’s expense 
and owner’s risk ” to C. Part was damaged by 
negligent handling in transhipment and part by 
negligent stowage on the vessels in which the 
goods were carried to C. 
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Held— that the owners of the F. were liable 
for the first part of the damage and not for the 
second. 

Allan Bros & Co. James Bros & Co., 
[(1898) 3 Com. Cas. 10 — Bigham, J, 

(i) Warranties. 

168. Fitnefss to receive Cargo — Duration and 
M.vtent of Warranty — Ineorjjoration of Harter 
Act — Ejfect of Warranty.'] — In a contract for 
the sea-carriage of goods there is gn'imd facie 
implied an absolute warranty that, at the tune 
when the goods are shipped, the vessel is fit to 
iccc'uo ihc'in , the vananty doe- not coiilinuo in 
force iifLei t];e goiid- arc shiiiped. 

Idle iiicorpoiation in a bill of hiding of tlic 
Harter \ci dO' snui siibsiiriiio for -11011 warianry 
a duty 11101 cly to cxeicLo due diligence. 

GoodT -hipjK d iiiidei a bill of lading, which 
ineoiiioiaicci ihe Harter Aci, weic damagwl 
iliiniigh the fol’owiiig chain of eiciifs • an 
cng.neci', who had oiieriod a seacock to fill a 
lani.. faded to-cuw it down tight . walci llm.s 
ciiiiiuiiicd to flow imo a \alvc che-i and uiri- 
m.ileh f()i”od mil some defoidoe packiiur 
bciieatli ilio I'd of -uch ciic.-.t . thenee ihe water 
llowc'l imo ihe hold, and through a ‘'Itncc door, 
winch the cngiiiocr had itnproperlv tloscd, into 
the hold wlicjo the good- were 

IJrLD — that the lailure to close the seacock 
and sliiioc dooi, occnri ng altci tlic pood^ weie 
on boaid. did not aniounl to buaches of the 
implied warianty : but that the defocu\e pack- 
iini of the valve chest, which was defective at 
the date oL loading, wa- -uch a bicach. 

WClfADDEN }. BLVE Sl'AU EaxE, [IflOai 1 

[K. B i;h7, 71 L. J. K B. 123. .i3 \V. U. 

riTt; • 93 T,. T. r)2 . 21 X. L. K 315 : 10 Com. 

Ca-. 123 10 Asp. M. C. ."5 — Chamiell, J 

169 InpUeJ Warranty — Fdnesi to carry 
pa.rfu'vlar Curijo — JJnlhon.] — Bulbou wa- 
.sli.pped UTulei a lull o( lading u[)()’'i a vc— el 
which liad a bulbori looin, f.nd rhe cniifiaoi 
wa- cnteicd nno with tiic knowledge and upon 
the tooting tliat tbc’cwas a hulhon room lor the 
safe carriasc of bullion. 

Held — that there was an implied wariaiitv 
that the baliion loorn Ava- so couaLriicied ns to 
be tcasonablv fit to resist thicies 


provided that a cargo of iron ore should be 
loaded and discharged at the rate of 200 tons 
per twenty- four hours ; chartereis to have the 
option of averaging days for loading and dis- 
charging in order to avoid demurrage . . . 
Dispatch-money to he paid for any time saved 
m loading ... to bo settled 111 the loading 
port. 

The charterers, having saved time at the 
[oading port, agreed with the captain the 
amount of dispatch-money for such time, and 
indorsed it on the bill of lading as an advance 
of freight. At the port of discharge the lay- 
days were exceeded. The charterers (by their 
agent, who defended and accepted liability) 
claimed to average the days of loading and 
' iinioadmg. 

I Held — ihat as the ehanei'iis had cxcrci-eJ. 
1 thoii option by tieadng ili-patch-moncy a- an 
j advance of frciatii. ar the loading {loil. r.liey 
I were not ciuii.k'il to avciage the das- for the 
ipiiipo-c of avo’ding dcimirragc at the port of 
I di-chaiuc. 

, OAKVTI.LE '^'ILAM.-TUr Co 1. llOLilEs [J9()0j 
, [48 W R. 152 JG r L. R 51, .5 Com, Ca-. 

18 — Bighani, J. 

I 

171. fifaspnal/ie Jji’,sjrite/i — Aieragr Itaic — 
j DuhJni — Di.<cliargc ar CifA'toniary ] — Tlieie i- no 
' o-iahh.'licfl cusiom of Ihopoil of Dublin to di-- 
clnrgc eaicoe- of sLeaniti- at an average rate of 
' 35U ton- per day, caicniatorl on the whole period 

■ of ili'-chaigc. A clianer-\)arly which proMiIo- 
I tliai I lie caigo is ‘‘lo be di-eliargorl as eu-tornaiy 

for steamci'.- ai poii of discharge.” is in olTect an 
j ojiori chaitcr-]iaity iiiidor which it is the nght 
, ot the ship and (he duly of i, ho consignee lo have 
'the cm go di-chaigcfl with reasonable despatch. 

' 'I’he giving of rca'-oiiablc de-patch is a lequiio- 
I ineiit which the consignee is bound to satisfy 
\ lie dtp III dicm. He cannot by woiking extra 
I haid on one day. entitle him-clf lo idle on 
auollier day and if ho ha- done more than an 
laveiage quaiiliiy at the beginning of the di&- 

■ charge, he cannot on tliat account lelax the 
I inea-iiiG of rea-oiinble diligence lowaids the 
I eiul 

'Aberdeen Glen Line ^teamsiiir Co, 

\ [.Macken, Tiff Stlametitp “ Gairlood," 

, ■ [1599] 2 Jr. 31. 1—C. A. 

I (b) Colliery Guarantee. 


Decision of Mathew, J (2 Com. Cas 228 ; 13 i 
T. L. R 500), alliimed. ' 

Qeeensland National Bank Co. Ld. r,\ 
[PENINtslJLVR AND ORIENTAL 8'lLAM ^AV1- 
OATION Co.. [1898] 1 Q. B. 5()7 . 8 Asp 
M. C. 33t< . 3 Com. Ca-. 51 ; 67 L J Q. B 
402 ; 78 I.. 1'. 67 ; 1 I T. Ti K 166 , 46 W. R 

324— C. A. 

Vf. DEMURRAGE, 

(a) Averaging Days. 

170 DirpuTtili-inoney — Averaning Day'- for 
Loading and Dirchargi/tg j --- A chaitei-pariy 


1712 Arlutration VlntiAe — Tnrorporation into 
Charter-party — Claim hy Slnjmuner tor Deiiiur- 
ruge — Stay of Action .] — A eharler-paity I'lo- 
vided that a shifi -honld pioeecd to a named 
port, and ■ there load ni (he usual and cn-toinary 
manner a full and complete cargo of b'crndalc 
coal, as ouleicd by eiiarteicis, which they 
biiid ihcmsclvcs lo slop -iil'ject lo colliery 
I guarantee . . . The \esHel to be loaded a'? cus- 
I tomaiw.biii subjccL in .all ic-iiOCt- lo the colliery 
I guaiantcc.” The colheiy guarantee provided 
tliat an\ queblion arising under the guaiaiitee 
should be referred to aibitrai’on. The ship- 
ownei- coinmorin d an action against the char- 
tm'ci- foi dcrauiTage at the poi t ot load'iig , 
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D emurrage — Co ntuiued. 

Held — that the arbitration clause in the 
colliery guarantee was incorporated into the 
charter-party, and that the action must be 
stayed. 

Weir & Co: r. Pirie & Co. (No. 1), (1898) 3 
[Com. Gas 263 — O.A. 

1Y3, “ Collterij Worlilnu Bay ”] — A charter- 
party provided that a ship should proceed to a 
named port and there load “ in the usual and 
customary manner always afloat in days to be 
arranged colliery working days, as per colliery 
guarantee form,” a cargo of coal. The colliery 
guarantee provided for the loading of the ship in 
fifteen days, and contained certain exceptions as 
to time, which were “ not to be computed as part 
of the aforesaid loading time, unless used,” in- 
cluding holidays, time from 5 p.m. on Saturday 
untd 7 a.m. on Monday, and any time lost 
through strikes causing a stoppage at the colliery. 
The colliery guaiantee also provided that “foi'j 
the purposes of this guarantee aU holidays and 
full-day stoppages at our collieries shall be 
deemed to commence at 5 p.m. the working 
day preceding and to end at 7 a.m, the working 
day following such holiday or stoppage ” ; and 
that demurrage, if any, was to be at certain 
specified rates per day, “ demurrage to be in 
accordance with the above scale payable per 
colliery working day, or in proportion for any 
part of a day, which for the purpose of computa- 
tion shall be divisible in twenty-four parts.” 
The parties had agreed that demurrage at the 
port of loading should be payable at a certain 
rate other than that specified in the scale in the 
colliery guarantee. In an action by the ship- 
owners claiming demurrage at the port of 
loading : — 

Held, affirming the judgment of Bigham, J. 
(3 Com Gas 280)— that in computing the time 
for which demurrage was payable, the time after 

6 p.m on the days preceding, and the time 
before 7 a.m. on the days succeeding, Sundays 
and holidays did not count. 

Clink v. Hiokie, Borman & Go., (1899) 16 
[T. L. E. 408 ; 4 Com. Oas. 292— C. A 

Overruled by Saxon Ship Co., Ld. v. Umon l 
Steamship Co., Ld., infra. 

174. “ Collierij Worhmg Bay" — Exceptions — 
Strihe — Contract of Sale — Breach — Time for 
Belirery — Measure of Bn mag esl] — The defen- 
dants chartered the plaintifis’ ship to load a 
cargo of coal. The charter-party provided that 
the ship should pioceed to a named dock and 
there load a cargo of coal in twelve clear working 
days (Sundays and holidays excepted) “subject 
to the conditions of the colliery guarantee,” 

“ demurrage at loading port as per colliery 
guarantee.” The colliery guarantee provided 
for the loading of the ship in twelve days, and 
coiitaiiied certain exceptions as to time, which 
were “ not to be computed as part of the aforesaid 
loading time, unless used,” including all holidays 
whereby work was suspended at the docks or 
colliery, time from 5 p.m. on Saturday until 

7 a.m. on Monday, and any time lost through 


strikes causing a stoppage of the colliery. The 
colliery guarantee also provided that “for the 
purpose of this guarantee all holidays and full- 
day stoppages at our coUieries shall be deemed 
to commence at 6 p m. the working day preceding, 
and to end at 7 a.m, the working day following 
such holiday or stoppage ” ; and that demurrage, 
if any, was to be at certain specified rates per 
day, varying in proportion to the tonnage of the 
vessel, “demurrage to be in accordance with the 
above scale payable per colliery working day.” 
The ship proceeded to the port named. The lay 
days commenced on March 16th, and expired on 
March 31st. On April 9th a strike commenced 
at the coUiery, The ship remained at the port. 
On May 24th, the strike continuing, the colliery 
company gave notice that they could not load 
the ship, which notice was, on May 26th, com- 
municated to the plaintiffs. They, with reason- 
able dispatch, obtained another charter-party, 
and the ship left the port on June 17th. 

Held— that “ coUiery wmrldng day " meant a 
day which was an ordinary working day at the 
colliery in normal circumstances, although no 
work might, in fact, have been done at the 
colliery on such day ; that the exception as to 
time lost through strikes only applied to the lay 
days, and not to the time when the ship was on 
demurrage ; that the shipowners were justified 
in keeping the ship at the poit after the strike 
commenced, and were entitled to demurrage for 
every day, from March 31st up to June 17th, 
excluding Sundays and holidays. 

Held, also — that in calculating the period of 
demurrage no account was to be taken of the 
conventional extension of Sundays and holidays, 
and that the demurrage period included the time 
from 5 p m. to midnight before, and frommidnight 
to 7 a.m, after, Sundays and holidays, 

Chnh V. UicMe, Borman S; Co. (15 T. L. E, 
408 , 4 Com. Oas. 292 — C. A., No. 173, supra) 
overruled. 

Judgment of C. A. ((1899) 68 L. J. Q. B. 914 ; 
81 L. T. 246 ; 16 T. L E 477 ; 4 Com. Oas 298 ; 

8 Asp. M. 0, 674) reversed. 

Saxon Shir Co , Ld. r. Union Steamship Go., 

[Ld., (1900) 69 L J. Q. B 907 ; 83 L. T. 107 ; 16 

T. L. E. 627 ; 5 Com. Oas. 381 ; 9 Asp. M. C. 

114— H. L. (E.). 

1,75. Loading Time '•'■on Terms of usual CoUiery 
Guarantee'^ — BoH of Orimshy ~ Bemuvrage — 
Exceptions— Strihe ]— A charter-party provided 
that a ship should proceed to Grimsby, and there 
load “in the usual manner according to the cus- 
tom of the place” a cargo of coals, ‘‘the loading 
time to be thirty-six running houis on terms of 
usual colliery guarantee.” The charter-party 
contained the following, amongst other excep- 
tions : — “Commotion by keelmeii, pitmen, or 
any hands striking work, ... or other acts or 
causes beyond the freighter’s control which may 
preventer delay” the loading of the ship. The 
ship was in dock at Grimsby, and ready to load 
on July 19th. By reason of the Welsh coal 
strike there was at that date an accumulation of 
shipping at Grimsby, and the ship was thereby 
prevented from getting a berth under a coal 
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Demurrage — Conthiued. 

tip until July 29th, after which date the loading 
proceeded without further delay. In an action 
by the slupowners claiming demuiTage • — 

Held — that the charterei's were not protected 
from liabihty for demurrage by the exceptions 
in the charter-party, but that, by the provisions 
of “the usual colliery guarantee” m use at 
Grimsby, the time for loading did not begin 
to run until the ship was under the tip, and 
that the charterers were, therefuie, not liable for 
demurrage. 

Judgment of Bigham, J. (4 Com. Cas. 80), 
affirmed. 

^5JIA.vn{0('l^: Si’LAMsifij* Co.. T.n. t Storey 
(\) (ishii) SI L T 4i:? , K) T L 1!. O . 
Ci'iii ('as 2! ; .S Asii M C. .191)- 0. A 

(c) Commencement of Lay Days. 


she is concerned to load or discharge, notwith- 
standing that the charterer has not named, or 
has been unable to name, a berth at which, in 
fact, the discharge can take place. The words 
“usual place of discharge” in a port mean the 
commercial ambit of the port as distinguished 
from the whole port in its geographical or mari- 
time sense 'Where, however, the charterer is 
entitled by express words in the charter-party to 
name a berth for the discharge the lay clays do 
not begin to run until the ship has reached the 
berth named by him. 

Pitman v. Dmjfm ( (1889) 24 Q. B. D. 1.52 ; 
.59 L. J. Q. B. 1.8 ; 61 L. T. 724 ; 88 W. R. 417 ; 
6 Asp. M. 0. 444 — Div. (Jt.) followed. 

Doc.-,ioii of Cliannell,.! (ri9(i7l I K. B. 8U . 
7()L. .J.K. B. 812 96 Jj. 1' l.l.s'', 2.5 T f B. 
215; 12 Com. Can. 178: 10 A'-p H. ( .19.^) 
rc vcv'cd. 

JjT'ONJS ^TEAM.nllJl’ Co.. JjD I Jimi.i'H Ra.VIC, 
lI.I)., (1907) 21 T. b. K 128- C. A. 


176. Cltf/iirrn’ a.-i/t// n tlh lieoHUiahlc Pi'inji nre 

tlu' ami \radahli‘ lor Latuhnij-- 

('i>i'imc/ii rmr/'i of ('liiiifrrr>'\ Ol/i ii/nfio/i to Loail j 
— 'I'lie ]4aii;t 'li'n. wlm wcic die cliai orcd owuei' 
ot ihc nmaiii'^hip 7/'’'V/oc cl.iinied trom il.CMkiLii- 
dam, i\lio was a -li'iijj'r (4 nioiic ai Vcwh n, 
(iLtmiriage niuho a sun-chai tei', 'L'iio nialci .d 
chiU‘-C ' 01 r'le chanc‘i-i)iu(y weic as follows.— 
"The cargo 1o be loiidcd and d'-chai'i'C'il as fa^t 
as stcamei cmi ic'ccii <• aial dclivc'r during iisual 
woilv rm liouin (.M iidain and holidii}s os;ceptGi). 
T!\e mac lor loading and ('Li«cliarg\ng lo cornu 
I'lom ihc M"ie liic ship mines at iiio loading and 
di'cliargiiig poi'Ls rcspLCiively in usual working 
h"ius’ The plauuiihs tind broiiglil The nieam- 
ship 10 ihe pori of ioaclin'i with all loasO'inblc 
despatch. The vessel on her an .lai. found tlio 
only aia.lalile berth oecu['’p,d])\- another secamer, 
aiifl iho only aimiablc (piny space oeeupicd by 
stone winch was being put into the olhei 
saumci'. The cait- usually eniT>lo,vcel to bimg 
stone f'om tiic (jiiarncs to thei (piay weio foi ihc 
lime laigcly eiiiployed in flic iislmig trade. The 
dctcndiinc did all he could to gci c\ciy available 
cau. and placed tlie beuli at ihc d'sposal oi the 
.slii[i as soon as he could. 

Held — that the chai tenet had itseel with 
ica-onable dihgemee dm usual and atadable 
means fur loading and Thus had discliaiged the 
w'ho'c obligat'on i.]Kmhim Lhat the obligation 
ol the eliarrerer to load did nol commence imti! 
It was p().s-ihie (o load ; tind That thoic itiu-i he 
indgmcnc for the defendant 

Ded'ion of Bigliam. J. ((,1902) 1.8 T L. R I^) 
alhrmcd. 

Teatple. Tiiomsoa. A^D Clarke t. Rlmstalls, 
[(1903) 18 T. L R 822— G. A. 

177. Place of Loudi uq — Voef — A rri > cd S/tij? — 
Jiiijilicd r'gld io Aamc Perth — Where under a 
ehaitci'-partv a ship has to pioceed to and load 
01 deliver at a named place, w Inch is an area 
larger than a berth, in soiim parr or m .several 
pans of which the ship can di.schargc, the Jay 
dajfe commence as -oon as the shipowner has 
placed the slop at the di-posal of the eliartercr 
in that named place as a r-hip ready ,so far as 


1 178 Shi/i to Proceed ro a Port, "to a fmadtioj 

' Place cm O'-dered —Oich e to Shi/i to qo to Pne- 
1 tu nine Imaduiij J’x itli at the J\ii t J-- A eh.irtei- 
! i-iiitA made bet .v( t It die plaini i iVs and dm deli ii- 
lituur. piov'ded tli.U dm ))Jaiiu ills’ si(_aniCm]) wa- 
I to [iriK ceil to .Siutaiidei cxeim] 8.tJvadoi 

I old rip 'to.i lo.id.iur plaeeas ordered" andtlmie 
taho on hoaid a JiiU and eoniplefo e,ii”o The 
men hauls wcielo be allo.ved one worl'iig day 
I ioi loading c\ei'\ It'O tons in caigo. 'J’he iienod 
I'oi lo.ubiig Wits 'not to (oniineiiee . . . unril 
' filter II li'iic w riiicn niitiee has been uivou 
I that dm icssd 's wliolls imbalLii'led . . . and m 
I c\ei\ other 'e-iieet iiiidy to load . . and That 
she lias been diily ontcicti mwnrds at the Cusiom 
' Hoii-e, and is m tieo [iiaelique.’ Tt was al'O 
I [)io\ :dod that tlie eharlerers wiie lo beaihiscd 
of the sieamer s dcpai lure tiom ine last port 
I w 'thill Lwerirv-ionrlionrsOL sailing (oi vSamander 
I 11 proceeding direct : or should the sieamcr take 
I outward erngo to a jioic on ihc iv,iy die captain 
to telegraph Jrom such I'Ort to dit' shipjjcis at 
I Nuiiandor th.j piobahlc daio die -It amor would 
be there ready to load , and luiihei', ii .shc.slioiild 
' Tioi liatc amvod at Sanramler and bo leady to 
1 load withiu Ivvenly-sovcn dais of th' 'hue oJ the 
I chairer-]iai'iy, ii'o chtutereis weie to have the 
option 01 earn oiling the chanei-iiariy The ship 
ar'-ived ai Miiiiandcr on ISroieiiiboi Jsrh. and 
inoL'ie iiiidei dm chartcr-jiariy ui liee pratique 
was'_r\(moM Xovemher 19th. hut .n consoqnerice 
! of ha\ mg h\ ihe cminin oi ihc [lort of Sanhander. 
' 10 wan iiei turn niirii a berlii was ii'iuly tor her. 
'the ship did nol anivo at the loading bcith lo 
I which she wa^ ordered till Decembei 7t!i, 1900. 

Hi:i,d — that, the lay dajs began lo luu Jrom 
I tlie lime she lenched the load mu beiih io which 
I slic w.is orderid and noi from dm time nonce ot 
Glee ]Hai,iqne w'fis unen. inn.-niueh as the jOace 
I def-enbed m the clianei-iiin l.y a-, tliat at w'hicli 
she would he armed foi rhe piiipo.se of being at 
j the cliaiterer'" di>.[iOsal sva" noi merely the i>nit 
' ot .Santander, b'lt the port ('1 .Sanrmidei and Ihc 
I loading place at tliai povi. iw oideied. 

, Modes'! 0 Rtxiero jc Go. i. Dcrrl. (1902) 86 
I [R. T. .660 , 18 T. L U. 8"d . 7 Com. Gas. 105 : 

9 Asp M. G. 297 — Kennedy, J. 
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VtQ. Termination of Voyage — Belieery of 
Cargo at Named Wharf — Wharf under Control 
of Purchasers of Cargo — Responsibility for 
Delay in Delivery — Dispatch Afoney.'] — The 
plaintiffs’ steamship was chartered to the defen- 
dants, who sold a cargo eai ship, E. Doclr. The 
purchasers of the cargo were lessees of a wharf in 
the E. Dock, and had sole control over the wharf 
and the berthing of vessels there The charter- 
jiarty provided that the vessel should pi oceed to 
the purchasers’ wharf, and there deliver her 
cargo. “ Time for discharge to count from 6 a m. 
after ship is in every respect ready in berth.” 
The vessel arrived in the E. Dock on February 
8th, and was then ready to discharge Other 
vessels, which arrived at the dock after the plain- 
tiffs’ vessel, were given preference to suit the 
business arrangements of the purchasers, who 
did not give the plaintiffs’ vessel a berth until 
February 14th. 

By a contract between the charterers and the 
purchasers the cargo was to be discharged at the 
rate of HOO ions per working day, from the time 
when the ship was ready to discharge, otherwise 
the purchasers were to pay demurrage as per 
charter-party. 

Held — that the lay days did not begin to run 
until 6 a in on February 16tli, and that the 
charterers were not responsible ior the delay in 
getting into berth, though they did not insist 
on their rights under their contract with the 
purchasers. 

Judgment of Mathew, J. ((1899) 4 Com. Cas 
335) affirmed. 

Watson r. H. Borner & Co., Ld., (1900) 16 
[T. L. E. 524 ; 5 Com. Cas 377— C. A. 

180. To Load as Customary always Afloat— 
At such Wharf as Charterer's Agent may Direct 
— Insuficient Water to Complete Loading at 
Wharf — Obstaeles to Loading caused by Char- 
terers.^ or their Engagements.'] — Where a ship- 
owner agrees to load at such wharf, jetty, oi 
anchorage as the charterer’s agent may direct, 
the effect is the same as if the jetty or anchor- 
age had been named in the charter party. 

Tharsis Copper Co. v. Morel ([1891] 2 Q. B. 
647 , 61 L. J. Q. B. 11 ; 40 W. E. 58 ; 65 L. T. 
659 , 7 Asp. M, C. 106— C. A.) followed. 

To load as customary always afloat merely 
negatives the charterer’s right to put cargo on 
board except at such times as the vessel is 
afloat. 

Carlton Steamship Co. v. Castle Alail Packets 
Co. ((1898) A. C. 486 ; 67 L. J. Q. B. 796 ; 47 
W. E. 65 ; 78 L. T. 661— H L , see No. 54, supra} 
followed. 

If a ship is prevented from reaching the 
named jetty in consequence of other engage- 
ments of the charterer the lay days begin to 
run as soon as the ship is (apart from berthing) 
ready to load. 

A vessel was to proceed to B. and there load 
as customary always afloat at such wharf, jetty, 
or anchorage as the charterer’s agent might direct. 
She drew too much water to load fully at the 


jetty at B., hut it would not have been unusual 
for her to partly load there and complete loading 
at an anchorage. 

On May 27th she was lying at a buoy ready 
to load, and on the 28th she was ordered to the 
jetty ; it proved, however, that all four berths 
were occupied, three of them by vessels belonging 
to and being loaded by the charterers. 

Held — that the lay days began to run from 
the 28th, as she was prevented from loading by 
obstacles put in her way by the charterers. 

But, that some deduction must be made 
because the master subsequently refused to go 
alongside the jetty when it was available for an 
interval, and so prolonged the loading. 

Aktiesblskabet Inglewood and Millar’s 

[Karri v. Jabrah Forests, Ld., (1903) 88 

L. T. 569 ; 19 T. L. E 405 ; 8 Com Cas. 196 ; 

9 Asp. M. C. 411— Kennedy, J. 

(d) Computation of Time. 

181 Fraction of Day — Sundays — Taking in 
Ballast.] — A ship was chartered to carry a 
cargo of coals from Cardiff to Algoa Bay, and by 
the charter-party the cargo was “ to be received 
fiom alongside according to the custom and law 
of the port of destination, free of expense and 
risk to the ship, at the average rate of not less 
than 120 tons per weather working day, Sundays 
and holidays excepted , time to count twenty-four 
hours after arrival in Algoa Bay, and captain’s 
notification to charterers agents that vessel is 
ready to deliver ; demurrage (if any) to be paid 
at the rate of kd. per net registered ton per 
running day.” The lay days commenced on 
November 19th, and the time for discharging 
the cargo at the rate of 120 tons per weather 
working day was twenty-nine days, leaving 
3 tons to be discharged on the thirtieth day. 
The thuty-five days from November 19th to 
December 23rd were weather working days, but 
five of them were Sundays On two of the Sun- 
days cargo was discharged, the consignees paying 
the extra expense On four of the days as 
the cargo was discharged the ship took m 
ballast, which was necessary for the safety of 
ship and cargo, and this delayed the discharge. 

Held — ( 1) that the charteiers had thirty 
whole lay days for unloading the cargo ; (2) that 
the Sundays on which work was done must not 
be counted as lay days ; and (3) that the days 
on which the ship was taking in ballast must be 
counted as lay days, the taking in ballast not 
being abroach of any obligation on the part of 
the shipowners, but merely the performance of 
a necessary opeiation. 

Yeomany.R. ([1904] 2 K. B 429 ; 73 L. J. 
K. B. 906 ; 62 W. E. 627 ; 20 T. L. E. 024 ; 
9 Com. Gas. 269—0. A., No. 183, infra} distin- 
guished. 

Hoelder t. Weir, [1905] 2 K. B. 267 ; 74 

[L. J. K. B. 729 ; 92 L. T 861 ; 21 T. L. E. 

603 ; 10 Com. Oas. 228 ; 10 Asp. M C. 81— 

Channell, J. 

182. London Coi’n Trade Association Contract 
— Construction .] — ^A charter-party incorporated 
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the London Corn Trade Association Contract, 
which contains the following provision as to 
lay days One running day for every 400 
tons up to 2,800 tons of grain, and for all 
quantities in excess 500 tons per day," 

Held — that, upon the true construction of 
this clause, whatever might be the size of the 
vessel, one day was to be allowed for every 
400 tons up to 2,800, and one day for every 
500 tons above that figure ; and that, therefore, 
with a cargo of 3,800 tons nine (i.c., 7 4-2 days) 
must be allowed. 

Decision of Walton, J. (89 L. T. 507 , 20 
T. L. R. 37 , 9 Com. Oas. 83) affirmed. 

TCJIiNEE, EniGHTAIAiT & Co. V. BANiVATYNE 

[& Sons, Ld., (1904) 20 T L. B. 782 , 9 Asp 

M. C 49.5 , 91 L. T. 618 , 9 Cora Oas. .S()6 ; 

10 Asp. M. 0. 1—0. A. 

183 Port of n Dtiy,'] — By a charter-party, the 
cargo on board a ship was to be “ drscharged at 
tlie average rate of not less than 210 tons per 
working day, weather permitting , the tune to 
commence in accoi dance with the custom ot the 
port , Sundays and all holidays, and time lost 
through strikes or lock-outs of workmen, acci- 
dent, fro.sts, Hoods, rains, winds, rolleis, or any 
cause whatever beyond the control of the con- 
signee of the caigo not to count as discharging 
time” By the next clause, “demurrage to be 
paid at the rate of IrZ per not register ton per 
day, and jira rotd employed bejond the tune 
allowed for discharging ’’ The aveiage rate of 
210 tons per working day worked out at 11^ 
days. The dischargG took longer, and the ship- 
ownoi’s claimed dcmuirage after the 11^ days 
The charterers contended that pait of a day 
could not be counted, and that as they had 
rightfully bioken into the twelfth day they 
were entitled to tlie whole of that day for 
dischaiging. 

Held — that portions of a day must be taken 
into account, and that the shpiowneis were 
entitled to demurrage after the llj days. 

Yeoman r The King, [19u4J 2 K. B. 429 ; 73 

[L. J. K. B. 905 , 52 W. R 627 ; 20 T. L. R 
624 ; 9 Com. Cas. 269—0. A. 

184 . Time to Count from, the Time when Slnp 
'IS ui PLeri/ respect ready in Berth, hut Barth 
ymrcinteed within Twenty -four Ifours or Time to 
count" — Bye-law of Booh. — Where a charter- 
party contained a clause that the time for dis- 
eliargiiig was to count fiom the time '‘when 
ship is m every respect ready in berth, but 
berth guaranteed within twenty-fuur hours or 
time to count," and where by a byelaw of the 
dock no one consignee was allowed to have 
more than three vessels in dock at the same 
time . — 

Held — that between the owners of the vessel 
and the charterers the latter were not responsible 
for the delay occasioned by the postponement of 
the discharge of the ownens’ vessel m consequence 
of there being three vessels belonging to the con- 


signees of the charterers already berUied in the 
dock. 

The DEsaHouNO, (1901) 49 W. R. 611; 84 

[L. T. 360 , 17 T. L. R. 328 ; 6 Com. Oas. 104 ; 

9 Asp. M. C. 189 — Barue,s, J. 

186. “ Worliiny B(iy ."~\ — By the terms of a 
charter-party a vessel 'was to be loaded in nine 
“ working days,” and to be discharged “yitv like 
working day . . to count from 6 a.m, after the 

ship is . . ready. ... To work day and night 
if required to do so ’’ at port of discharge. 

Held — that a “ working day” at the port of 
loading was one of twelve (and not twenty-four) 
hours from 6 am., and that, tlicretore, demur- 
rage began to lun at 6 p.m. on the last of the 
lay days 

Mein r. Ottman, (1904) 6 F. 276— Ct. of 8ess 

186 . '^Worhinij JDny of Twenf y-four Consecutive 
TToursTI — A“woiking day of twenty-four con- 
secutive hours ’’ means a period of twent^'-tour 
actually consecutive hours, including the hours 
of night. 

Forest Co. v Iheriun Ore Co ((1899) 16 
T L. R 59 — C A , 'injra) distinguished. 

Tuenbull, Scott & Co r. Ceuickshanic & 
[Co., (190.5) 7 F. 265— Ct of Scss. 

187 . “ Worhing Bay of Twenty-four Hours,"'] 
— A charter-party provided^ that the chart eiors 
were “ to be allowed 350 tons por working day 
of twenty-four liours, weather permitting 
(Sundays and holidays excepted), for loading and 
discharging . . , same to count fiom 6 a.rn. of 
the d.iy following the day when steamer is 
reported at the Custom House, unless she be 
leportod before noon, in whicli case time to 
count from notice of readiness, and in every 
respect ready to load or discharge respectively 
in fiee pratique. Steamer to work at night if 
required, also on Sundays and holidays, such 
time not to count as lay days unless uscA” 

Held — that the charterers were entitled to 
twenty-four working hour.s for the loading or 
discharging of each 350 tons. 

Judgment of 0. A. ((1898) 79 L T. 240; 14 
T. L. R. 560 , 3 Cora. Cas. 316 , 8 Asp. M. C. 
438) affirmed. 

Foeest Steamship Co. 'o. Ibeeian Ieon Oeb 

[Co , (1900) 81 L. T. 563 ; 16 T. L. R 69 ; 5 
Com. Cas. 83 , 9 Asp. M C. 1— H. L. (E.) 

(e) Custom of Port. 

188 Charterer's Ohliyation to haieCaryo ready 
— Ship hejd waiting for ci Loading Order — 
Lialility of Charterers,] — The defendants 
chaiteied a vessel fiom the plaintiffs to proceed 
to N., and there load a cargo of coal Iroin a 
specified colliery. There were a number of 
vessels waiting for coals from this colliery, and 
the chartered vessel had to wait her turn for a 
loading order. 

Both parties knew the practice of the port, 
and the defendants did not act unreasonably in 
refusing to name another colliery. 
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Held — that the charterers -were not liable for 
the delay ; and that they had fulfilled their 
obligation to have a cargo ready for the vessel, 
when they got a loading order in her proper 
turn from the colliery, although the charter- 
party contained no provision as to regular turn 

Littlev. Stevenson ([1896] A. 0. 108 ; 65 L. J 
P. 0. 69 ; 74 L. T. 529— H. L.) foUowed. 

Grant v. Coverdale ((1884) 9 App. Gas. 470 ; 
B3 L J. Q. B. 462 ; 32 W. E. 881 ; 51 L. T. 472 , 

5 Asp. M. 0. 353 — H. L) distinguished. 

Jones v. Green & Go , [1904] 2 K. B. 275 ; 73 

[L. J. K. B. 601 ; 90 L. T. 768 ; 9 Gom. Gas. 

275 ; 9 Asp. M. G. 600— G. A. 

189 “ Customanj Steamer Dispatch of the 
Port " — Interpretation — Custom to DiseTiarge a 
Certain Quantity per Day ] — A charter-party 
contained a provision that the cargo should be 
discharged “with the customary steamer dis- 
patch of the port.” Upon a claim for demur- 
rage •— 

Held— that these words meant that the cargo 
was to be discharged with all reasonable dispatch 
under the circumstances existing at the time 
when she came to the port, and with the use of 
the appliances and methods of and facilities for 
discharge usually employed at the port. 

The same charter-party contained also a clause 
that “ the usual custom of the wood trade of 
each port is to be observed in cases where not 
specially expressed ” ; and the cargo owners, 
who had unloaded at the rate of 97 standards 
per weather working day, .sought to set up a 
“ customary rate of discharge” of 90 standards.' 

Held— that such custom, if proved, would be 
unreasonable and bad, as contravening (he con- 
struction of the charter-party laid down above. 
Sea. Steamship Go., Ld. v. Price, Walker & 

[Go., Ld., (1903) 19 T. L. R. 619 ; 8 Gom. Gas. 

292 — Kennedy, J. 

190. Delay in Proounnq a Disoharg mg Berth 
— Harlour Begulations — IJahility of Charterers 
for Delay — Cargo to he Delivered “ as Customary., 
where and as Directed hy Consignee.”] — Under a 
charter-paity the defendants, in fulfilment of a 
contract for the sale of Spanish ore, shipped a 
cargo of ore on boaid a steamship, to be delivered 
atMaryport, as customary, where and as diiected 
by consignee. At Mai y port, by the harbour 
regulations, consignees having one vessel already j 
discharging for them cannot have another vessel 
berthed to discharge for them if a ve.ssel of any 
other consignee is awaiting a berth. The 
defendants, on the ai rival of the ship, had four 
other vessels chaitered by them, with cargoes of 
ore for the same purchasers, who were treated 
by the harbour authorities as the consignees, 
awaiting a berth, and many vessels for otlier 
consignees were also awaiting. The ship wms 
consequently unable to get a berth for twenty 
days after arrival. 

Held— that the delay was not the fault of 
the charterers, and that where, under such a 


charter-party, the delay complained of is such 
as ought to have been m the contemplation of 
both parties at the time uf the contract, the 
shipowner has no cause of action against the 
charterer. 

Harrowing and Others v. Dupre, (1902) 18 
[T. L. E. 594 ; 7 Com. Gas. 167 — Bigham, J. 

191. '^'Discharge Afloat according to the 
Customs at the Port of Discharge ” — Discharge hy 
Dock Company — Delay — Liahility of Consignee.] 

— Wheret, under a cliarter-paity a vessel is to 
“ discharge afloat according to the customs at the 
port of discharge,” and no time is fixed for the 
discharge, and the whole work of discharge is, 
in accordance with the practice of the port, put ' 
into the hands of a dock company, the chai terers 
are not liable for delay causetl by the negligence 
of the dock company. 

Weir & Co. ». Eichardson, (1898) 3 Com. 

[Gas 21 ; 14 T. L. E. 80 — Bigham, J. 

192. Discharging Subject to Lien — Time, when 
sueh Discharge cun take place — Merchant Sliip- 
gnng Act^ 1894 (67 & 58 Vict. c. 60), ss. 493, 
494.] — A charter-party provided for the dis- 
charge of a vessel to be “in the manner 
and at the rate customary at each port during 
the customary working hours, and if the ship be 
fui ther detained through the fault of the char- 
terers, ten days on demurrage over and above the 
said laying days at twenty pounds per day.” 

The consignees had not secured a berth ; and 
on the ship’s arrival all usual berths were 
occupied. After eight days she began discharg- 
ing at an unusual place. 

Held — that the consignees were liable for the 
delay, but only in nominal damages, since in 
fact it was proved that they could not have 
secured a berth had they tried 

After the discharge had commenced, the ship- 
owners refused to continue it unless the freight 
was paid, as under the circumstances it appeared 
to be uncertain who w is to pay it ; after a 
further delay they landed the cargo, subject to 
a lien, under the provisions of sect 493, 494, of 
the Merchant Shipping Act, 1894 

Held — that they had acted reasonably m not 
at once landing the cargo, subject to a lien, and 
I were entitled to demurrage. 

Channell, J , had ruled that until it was clear 
that the ship could not be discharged in the 
customary manner within the time allowed, the 
shipowner could not insist on landing the cargo, 
under the Merchant Shipping Act, 1894, sects. 493, 
494, subject to a lien. 

On this point the G. A. expressed no opinion. 

Decision of Channell, J. (54 W R. 471 ; 91 
L. T. 492 ; 11 Com. Gas 74 ; 10 Asp. M. C. 223) 
varied. 

Smailes & Son v Hans Dessbn & Co., (1907) 

[96 L T, 809 ; 12 Com. Gas. 117 ; 10 Asp. 

M. C 319—0. A. 

193. Bate of Discharge of Grain Cargoes — 
Bristol.] — There is no binding custom at the 
port of Biistol by which a shipowner is precluded 
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from requiring a merchant to take delivery of 
gram cargoes at a greater rate than. 500 tons per 
day. 

A custom to discharge at a certain rate will 
become unreasonable if circrrmatances alter 
greatly, and if it still purports to apply to those 
altered circiimstances. 

No number of agreements to discharge at a 
certain rate can create a custom binding on an 
owner whose steamer is able to discharge at a 
substantially greater rate than those previously 
using the port. 

A practice of contracting out of a custom may 
become so general as to destroy it altogether. 

Sea fitoamslup Co v. Prior, Wulltor cf Co. 
((1003) 8 Com. Cas. 297 — Kciinedjq J., No. 180, 
mpOfi') followed. 

Kopner & Co I. Stoate, H(58egood Co., 

[(100.')) 92 L. T 828 ; 21 T. L. It. 245 ; 10 Coin. 

C;is. 711 ; 10 Asp. M C. 32 — Channell, J 

194 If'//*// III! I)i.s])utch ns Ciistoninoj/'' — 

Insulfinent Siijiph/ of Pnilwni/ Tj veils — Linhility 
of ( liniteooos Damnije Jor iJefontum at I)h- 
oliaofjiin/ Port cIhoiiuj Ps'eroise of Lien ] — A 
chai t er-part J"- provided that tlic ship should bo I 
discharged ‘‘with all di.spatch as customary.” 
By the custom of the port of discharge cargoes 
wore discharged into railway waggons. Any 
wnggons could be employed, but it was customary 
to contract with .some one railway company for 
their supply. The defendants, tlie indorsees of 
the bill of lading, which incorpoiatod the charter- 
party, in order to take delivery of the cargo, 
entered into an arrangement with a railway 
company for the carnage of the cargo in the 
company’s waggons from the ship’s side to a 
dciiot. Owing to a press of woik the railway 
company did not supply sufBcient waggons, and ' 
the ill-charge of the ship was thereby delayed 

HeTjD — that the defendants having followed 
the custoiuary method of taking delivery wei’C 
not liable to jiay damages for the detention of 
the ship. 

The charter-party provided that the cargo 
should be loaded in a fixed number of lay-days, 
with (letnuriage at a certain rate over and above 
such lay-days ; and that the ship should have a 
hen on the cargo foi demurrage. In the com so 
of the loading demurrage was incurred. Whilst 
the discharge was proceeding the plaintiffs, the 
shipowneis, exercised their lien for this deraur- 
lage duiing four days, upon which no cargo was 
discharged 

Held — that the plaintiff’s were justified in 
exeicising the ben ; that by stopping the dis- 
charge they exercised it in a reasonable manner ; 
and that they Were entitled to recover damages 
from the defendants for detention of the ship 
/ during the Four days. 

Judgment of Bigliam, J. ((1900) 69 L. J. Q. B. 
93 ; 81 L T G42 . 16 T. L. it. 66 ; 5 Com. Gas. 
87 : 9 Asp, M. C. 23) affirmed. 

Lyle Shipping Co., Ld. v. Cabdife Cobpoea- 

XIOK, [1900] 2 Q. B. 638 ; 69 L. J,Q.B.889 ; 

9 W. It. 85 , 83 L. T. 329 ; 16 T. L.E. 536 ; 6 
Com. Cas. 397 ; 9 Asp, M. G. 128— C. A. 


196 “ With Ciistoiiinri/ fitcamship Dispatch, 
as fast as the Steamer can Detiicv . . . noeordhuj 
to the Custom of the Port ” — Port of London — 
Delay caused iy crowded state of Dock and want 
of Lighters.'] — It is w'cll established that to make 
a charterer unconditionally liable for demurrage 
it IS not onongli to stipulate that the cargo is to 
be discharged “ with all dispatch,’' or “as fast as 
steamer can deliver,” or to use some other general 
expression of the kind. 

A charter-party provided that a steamship 
should load a timber cargo and proceed there- 
with to London and there deliver it, the cargo 
to be discharged “ w’lth customary slcaniship 
dispatch, as fast, as the steamer can deliver 
during the ordinary working hours of tlio 
respective ports, but according to tlio custom oh 
the port.” Tlie ship am veil at Oiavcsend, and 
was oulered by the deiendants, the indorsees of 
the hill of lading winch incorporated thochaiter- 
party, to tlischargc in the vSurrey C'onimcicial 
Dock. Owing to the eiow'ded state of the dock 
some lime elapsed befoie the slap could cider 
the dock, and, after entering, before she could 
obtain a beith alongside the quay. It wm.s 
impossible at the time to obtain lighters, and the 
ship could not have been disehaiged any sooner 
I if she had been sent to disctuugc at any other 
place within the port. The customaiy method 
of discharge in the iiort of Lomion wiMi regaid 
to timber cargoes is to discharge them into 
bghtcis or on to the quay. 

It was found as a iaotThe defendants used all 
reasonable means to piocure the discharge of tlie 
vessel as quickly as possible. 

Held— that the clefendant.s were not liable 
for demuriago, upon the terms of the chartcr- 
paity they had not niidertakeii uiieonditioiially 
to unload within a h.\;cd limit of lime. 

I Decision of C. A. ([1902] 2 K. B. 199 ; 71 
L. J. K. B 624 ; 50 W 11 538 ; 86 h T. 397 , 
18 T. L B. 429 , 7 Com Cas. 139), affitining 
Phillimore, J. ((1901) 17 T. L. li, 283 ; G Cum. 
Cas. 65) affirmed. 

Hulthen V SXEWABT A' Co., [1903] A, 0 389; 

[72 L. J. K. B 917 , 88 L. T. 702 , 19 T. L. K. 

.513 ; 8 Com. Cas. 297— H. L. (E.) 

196 . “ W^itli nil Dispatch as fa-it as Steamer 
can Delner, as Customary ” — Alte-rnatne Methods 
of Discharge — Duty if Charterers — Damages 
for Detention ] — A chat ter- parly provided that 
a cargo of Danzic oak logs .should be discharged 
at Millwall Dock “ with all dispatch as fa,st as 
steamer can delivei,as customary.’ The more 
usual way ab that dock is to discharge such 
a cargo into trucks known as bolster trucks, but 
it was Tiracticable to discharge into lighters 
No tuicks were obtainable, but lighters could 
have been got. 

Held — that under the charter-party the 
defendants, indoisces of a bill of lading, which 
incorporated the chaitei-party, were bound to use 
reasonable care to provide for the discharge, and 
as they did not cxhau,st all available means to 
effect the discharge they were liable to de- 
murrage. 

RODBIyAOKEB U. MAY & HASSELL, LD., (1901) 
[6 Com. Cas. 37 — Mathew, J. 
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197. “ With Customary Steamship Dkpatoh^ as , 
fast as the Steamer can Receive, hut according to 
the Custom of the Port ” — Alleged Custom excluded 
hy Charter -party. ~\ — The defendants weie the 
charterers of the steanaship Mercia from 
Onega, in the White Sea, to Lynn. By the 
charter-party, which was m the Chamber of 
Shipping White Sea Wood Charter to the United 
Kingdom, 1899 form, it was provided as follows . 
— “ Clause 3. — The cargo is to be loaded . . . 
with customary steamship despatch, as fast as 
the steamer can receive . . . during the ordinaiy 
working hours . . . but according to the custom 
of the port.” By a marginal memorandum it 
was provided — “ Owners may arrange for a fixed 
number of standards per day for loading 
discharging.” The plaintiffs claimed to recover 
freight and demurrage at the port of loading. 

Held — that a custom had not been proved 
that 50 standards were to be treated as an average 
amount, satisfying under the charter-party both 
the ship and the shippers ; that, if such a custom 
bad been proved, it was excluded by the charter- 
party, being contrary to the words “as fast as 
the steamer can receive , . . but according to 
the custom of the port” ; that by the undisputed 
usage in this particular place, the shipper under- 
took to supply men to load the timber : that the 
shipper could have supplied two gangs of men 
and had only supplied one, and for this failure 
he was responsible ; that the shipper was liable 
for not working two batches , and that there must 
be ]udgment for the plamtife, 

Metcalfe, Simpson & Co v . Thompson, Pat- 

[TEICK WOODWAEK, (1902) 18 T. L. R. 706 

— Kennedy, J. 

(f) Excepted Days. 

198. Sundays and Holidays Excepted — Load- 
%ng on Sunday and Holiday — Shifting from Pori 
to Port — Charterer to Pay '•'Port Charges '" — 
Pilotage Dues.'] — By a clause in a charter-party 
the charterers had the option of using additional 
neighbouring loading ports, paying all “ port 
charges.” 

Held — that pilotage dues did not come within 
the woids “ port charges,” and, therefore, were 
not payable by the charterers. 

By the chartei -party the charterers were 
allowed thirteen running days, Sundays and 
holidays excepted, for loading caigo. 

Held — that from the fact that loading was 
pioceeded with on a Sunday and also on a 
holiday, the inference was that the parties 
agreed to treat both the Sunday and the holiday 
as lay days. 

The charterers had also the option of shifting 
from one port to another, the time so spent to be 
included in the lay days. 

Held — that a Sunday or holiday so spent was 
to be counted. 

Whittall & Co. r. Eahtken’s Shipping Co., 

[Ld., [1907] 1 K. B. 783 ; 76 L J. K. B. 638 ; 

96 L. T. 886 ; 23 T. L. R. 346 ; 12 Com Gas. 

226— Btay, J. 


199. ''Sundays and Holidays Excepted"— 
Loading on Tdxeepted Bags — Excepted Bags 
Counting as Working Bags — Bispatck Moneij — 

" Bags Saved in Loading" — Two-weekly Service — 
Fa iluve, to Maintain.'] — A chai ter-party contained 
the following provisions . “ The seivice . . . is, 
subject as hereinafter provided, to be a two- 
weekly one . . . having the sailings at intervals 
of fourteen days . . . and io last for one year " 

“ Seven weather working days (Sundays and 
holidays excepted) to be allowed by owners to 
chaiterers for loading,” and for any time beyond 
that period the charterers to pay demm'rage at 
the rate of 1140 per day, and “ for each clear day 
saved in loading the charterers shall be paid or 
allowed by the owners the sum of £20.” The 
charterers loaded on two days which weie holi- 
days. There was no express agreement between 
theshipowneis and the chaiterers as to whether 
those days were to be treated as working dajs, 
and there was no evidence on whose suggestion 
or on wliat terms the work was done 

Held, by Channell, J. — that the service 
was to be approximately a two-weekly one, and 
that a slight delay woiild only be a gi ound for 
damages. 

Held, by Vaughan Williams and Buckley, 
L.JJ, (Fletcher Moulton, L J., dissenting) — that 
the proper inference was that the parties agreed 
to treat the holidays upon which loading was 
done as working days. 

By loading within the lay days the charterers 
enabled the ship to sail two days earlier than 
the date to which she might have been kept 
without paying demurrage, but one of those days 
was a Sunday or a holiday. 

Held, by Vaughan Williams and Buckley 
L.JJ (Fletcher Moulton, L.J., dissenting) — that 
the Sunday or holiday was not a day “ saved in, 
loading” within the meaning of the charter- 
party. 

Whittal Co V, Rahtken's Shipping Co., 
.supra, and the Olendevon ([1893] P. 269 ; 62 
L J. P. 123— Div. Ct.) followed. 

Decision of Channell, J. (76 L. J. K. B. 531 ; 
12 Com, Gas. 185) affirmed. 

James Nelson & Sons, Ld. v. Nelson Line 

[(Liverpool), Ld. (No. 3), [1907] 2 K. B. 

705 ; 23 T. L. R. 656— G, A. 

(g) Exception of Strikes, &c. 

300. " As fast as the Steamer can " — Landing 
Goods on Quay — Overside Bisaharge — Position 
of 'Vessel — Scarcity of Lighters.] — Action for 
twenty-three days demuiTage for the detention 
of a steamship at her port of discharge, the 
Surrey Commercial Docks. 

A clause of the charter-party provided ■ — 
“The cargo to he , . . discharged with the 
customary steamship despatch as fast as the 
steamer cau . . . deliver during the ordinary 
working hours of the respective ports, but 
accoidmg to the custom of the respective ports.” 
Another clause provided ; — “ If the cargo cannot 
be . . . discharged by reason of a strike or 
lock-out of any class of workmen essential to 
1 the . . . discharge of the cargo . . . the time 



639 


SHIPPING AND NAVIGATION. 


640 


Demurrage — Continued. 

for . . . discharging shall not count during the 
continuance of such strike or lock-out.” The 
vessel came into poit when great pressure existed 
in regard to the dischaige of timber cargoes on 
account of the glut in the timber trade, the 
result of which was to make the obtaining of 
lighters a matter of extreme difficulty. There 
also existed a strike which, if not universal, was 
of a general chaiacter, and had the effect of 
seriously dislocating trade arrangements. The 
difficulty of obtaining lighters was further 
inci cased owing to the action of the dock com- 
pany in laying their hands on all barges they 
could find, so that 500 lighters were withdrawn 
fiom general use The cm go was landed on the 
quay. Two methods of discharging caigo weie 
customary at the dock — (1) landing goods on 
the quay by the consignee , (2) dischaiging into 
lighteis supphed by the merchants, known as 
ovcibidc dischaige. 

Held— that the position which the vessel 
occupied alongside the quay was not such as to 
enable her to discharge her cai go , that there 
was no custom to supply lighter s on the part of 
the dock company, and that no dereliction of a 
reasonable duty had been established ; that it 
wuas not piacticable for the merchants to obtain 
lighteis, and it would have been useless for them 
to attempt to discharge the vessel by those 
means, and consequently there had been no 
brgach of duty on the pait of the defendants 
or to the user of the alternative method. 

Beid 1. Lee & Sons and Others, (1901) 17 
[T, L. E 771 — Kennedy, J. 

201 . Delay in Diseharqe up to Time of Strike — 
Strike Preicntintj or Delaying the Discharge — 
Strike Interiening hefore Tune of Discharging 
Expired — Bill of Lading Incorporating Charter- 
party.'] — By a charter-party cargo was to be 
discharged at the average rate of 500 tons per 
day, but, “in any case of strikes, lock-outs, civil 
commotions, or any other causes or accidents 
beyond the control of the consignees wdiich 
prevent or delay the discharging, such time is 
not to count unless the steamer is alieady on 
demurrage.” Before the lay days had expired a 
strike occurred which delayed the discharge. 
Owing to the default of the charterer, who was also 
the consignee, the cargo had not been discharged 
at the stipulated late up to the time of the 
stiike, with the result that the dischaige could 
not have been completed within the time 
allowed, even if .there had been no strike. In 
an action to recover demurrage . — 

Held — that, as the charterer by his conduct 
had made it impossible to discharge within the 
time allowed, he wms not entitled to rely upon 
the stiike as an ansiver to the claim . and that 
the charteier was liable to pay demurrage in 
j“e.spect of the time actually occupied in the 
discharge beyond the time which would have 
been occupied if he had not made default in 
discharging before the strike took place 
BLSvricK Steamship Co i . Montaldi, [1907] 

[1 K. B. 626 j 76 1,. J, K. B. 672 , 96 L. T. 

ii46 ; 23 T, L. E. 323 ] J2 Cpm, Gas. 240— 

Bigham, J. 


202 . “ General Strikes of Lightermen'" — “ Pre- 
ienting'''tlic Disoharge — Clas.'t of Lightermen .] — 
An exception in a charter-party of “ general 
strikes of lightermen ” preventing the discharge 
of the cargo means a general stiike among the 
lightermen engaged in a particular class of 
lightering, eg., timber lightering, although there 
may not be a strike of all the lightermen, c y , 
coal lightermen. Such a strike may in fa!ct 
“ prevent ” the discharge of the cargo (if timber. 

Decision of Bigham, J. ((1901) 17 T. L. R. 
330) affiiined. 

Aktieselskaret Hhakespeaiie r. Ekman & 
[Co., (1902) IS T. L. E. 60.5 -C. A. 

203 “Ti me lost through Riots, Strikes, . . . or 
any cause lieyond the control of th( Charterers ” 
— Construction — Exception of specijied llolidai/s 
— Unauthorised Holiday taken hy Men.] — A 
charter-[)arty excluded fiom the loading days 
Easter Monday and Tuesday, and also “anytime 
lost through riots, strikes, lock-outs, , . . or hy 
reason of accidents, . . storms, or any cause 
beyond the coritiol of the charterers.” 

The men insrstcd upon taking a holiday on 
Easter Wednesday, as well as on the tivo pre- 
ceding days 

Held — that a holiday taken without the con- 
currence of the miistcrs was sufficiently ejusdeiii 
generis with a stoppage of woik owing to dis- 
[iiites to bung it within the exception of causes 
“beyond the control of the charterers”; and 
that, therefore, the day should bo excluded. 

Decision of Wright, J ((1904) 20 T. L. E. 29) 
affiimed. 

In re Allison & Co. and Eiciiards, (1905) 
[20 T. L. E. 584— C. A. 

(h) Misoellaneous. 

204 Additional Delay at Loading Port caused 
hy Accident to Ship — Ah Default on part of the 
Master — Continuity of Demurrage Obligation ] — 
A ship was chartered to proceed to Poti to load 
a cargo of ore. On the anival of the ship at 
Poti, she was unable, owing to the number of 
vesHids waiting to be loaded, to obtain a quay- 
berth before the expiration of the Ing-days, and 
on February 24th, under the terms of the charter- 
party, she came on demurrage. On March 4th, 

hilc lying in Poti roads awaiting her turn for 
a berth, the ship was, without clefault on the 
part of the master, run into by another vessel, 
and sustained damage, to repair which she had 
to go to Constantinople. While there she lost 
her turn for loading at Poti. The repairs having 
been executed, she arrived back at Poti on April 
19th, and again, owing to the presence of other 
vessels, had to -wmit for a berth until June 2nd. 
On .June 10th the sliip firiislied liei loading. 

Held — that the ship was on demurrage from 
Eebrura.ry 24th to March 4th, and from April 19th 
to Jime 10th. 

Tyne and Bltth SnippiNa Co. v. Leech, 
[Harrison and T’orwood, [1900] 2 Q. B. 
12 , 69 L. J. Q. B. 353 ; 48 W. E. 590 ; 16 
T. L. R. 197 ; 5 Com. Cas, 155 — Kennedy, J. 
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205 Cargo to ie Discharged “ within 35 
Weather Worh^ng Days" — Demurrage '•'•except 
in Cases of Unaioidahle Accidents, or 'Hindrances 
beyond the Consignee’s Control."'] — By a charter- 
party the cargo was to be received by the con- 
signees “ from alongside free of expense and risk 
to the ship according to the customs and laws at 
the port of destination, with customary dispatch, 
and within 35 weather working days after 
receipt by consignees of captain's written notice 
that he is ready to discharge. , . . Demurrage 
in unloading, if any, to be paid by consignees at 
the rate of per net registered ton per running 
day, except in cases of unavoidable accidents or 
hindrances beyond the consignees’ control." The 
words “within 35 weather working days” were 
written in ink, the rest of the clause being in 
print. At the port of discharge the ship was 
prevented from unloading within 35 aays by 
hindrances beyond the consignees’ contiol, and 
was detained 52 days beyond. Upon a claim for 
52 days’ demurrage ■ — 

Held — that the consignees were not liable for 
demurrage, theie being no evidence to justify the 
Court in deleting the words as to unavoidable 
accidents, for such a provision did not absolutely 
neutralise the contract to unload in 35 days. 

Decision of Kennedy, J. ((1903) 19 T. L. R. 
151) affirmed. 

Aktieselskabbt Aegbntina V. Von Labr, 
[(1904) 20 T. L. E. 9—0. A. 

206. Detention of Ship through Failure to 
supply Cargo — Obligation of Charterer to supply 
Cargo.] — By a charter-party a ship was to pro- 
ceed to a loading berth at Newcastle, New South 
Wales, as ordered, and there load in the usual 
and customary manner a full and complete cargo 
of coals as ordered by the charterers, which they 
bound themselves to ship, subject to certain 
exceptions which did not apply. The ship 
arrived at Newcastle, and was ready to load, 
but owing to the charterer not having a cargo, 
or not having sufficient cargo ready, she was 
detained there for several days beyond her 
proper time for loading. 

Held — that the charterer was under an abso- 
lute obligation to provide the stipulated cargo, 
and was liable for the detention. 

Decision of the Ct. of Sess (6 B'. 294 ; 41 
Be. L. R. 230) reversed. 

Aedan Steamship Co., Ld, v. Andebw Wbie 

[& Oo., [1906] A. C. 601 : 74 L. J. P. C. 143 ; 

93 L. T. 659 ; 21 T. L. R. 723 ; 11 Com. Gas. 

26 ; 10 Asp. M. 0. 136— H. L. 

207. Exceptions — '•'• Stoppage of Trains or any 
Cause beyond the Personal control ” of Charterers 
— Shortage of Truohs ] — Charterers being bound 
to discharge into trucks by day and night (if 
necessary) were delayed by the short supply of 
trucks. 

Held— that this was a cause beyond their 
control, ejusdem generis with “ stoppage of 
trams ” ; and that, therefore, they were pro- 
tected by the express exception in their charter- 

B.D. — ^VOL. III. 


party so far as day hours were concerned ; but 
that as they had not asked for trucks for night 
work, they were liable for demurrage during 
the night hours. 

Tuehbull, Scott & Go. o Ceuickshank & 
[Co., (1906) 7 F. 265— Ct. of Sess. 

208 Failure to pronde Ship — Goods to be 
Shipped during a Partioular Month~-Resale of 
Goods to Third Person — Failure of Shipowner to 
pro ride Ship — Measure of Damages.] — By a 
charter-party the defendants agi'eed to send a 
ship to a port in Sweden in September, and 
there load fiom the plaintiffs a certain quantity 
of wood pulp to be carried to Cardiff ; the ship to 
be at liberty to caU at any port or ports in any 
ordei , penalty for non-performance of the agree- 
ment to be the estimated amount of freight on 
quantity not shipped in accordance therewith. 
The plaintiffs sold the wood pulp to merchants 
at Cardiff. The defendants did not send a ship 
to the port of loading in September, and in 
consequence the plaintiffs were unable to deliver 
the wood pulp to their purchasers, who bought 
m the market against them. The plaintiffs sued 
the defendants to recover as damages the differ- 
ence in price which they had to pay to their 
piu’chasers. 

Held — that this was the pioper measm'e of 
damages, the price at each place being the value 
of the goods there ; and, further, that the 
damages were not hmited to the estimated 
amount of freight. 

Decision of Ct. of Sess. (6 F. 4S6 ; 41 Sc. L. R 
274) reversed. 

Steqms, Brtjks, Aktie, Bolag and Others 

[r. J. & P. Hhtohison, [1905] A. 0. 615 ; 74 

L. J. P. 0. 130 ; 93 L. T. 562 ; 21 T. L. R. 

718 ; 11 Com. Gas. 13 ; 10 Asp. M. 0. 138— 

H. L. (E.) 

209. Implied Obligation of Consignees to 
Unload Ship.] — The implied obligation of con- 
signees under a bill of lading is to discharge the 
cargo with reasonable speed, although the hill of 
lading may be silent on the point. If they 
neglect to do so, they will be liable to damages 
in action for breach of contract. 

ZiLLAH Shipping Oo. v Midland Ry. Co., 
(1903) 19 T. L. E, 63—0. A. 

210. Interpretation of Charter-party — Partly 
in Print and Partly in Writing.] — The Anna 
was chartered to carry a cargo for the defen- 
dants. By the charter-party it was agreed 
{inter alia) that the cargo was to be delivered to 
and taken from the vessel, after being discharged 
on the quag at ship's expense with customary 
dispatch for similar cargoes at the respective 
ports. Ten running days (Sundays and holidays 
excepted) to he allowed the merchants for load- 
ing, and ten like days for unloading, and ten 
days on demurrage over and above the said lying 
days at five pounds per day. The words in italics 
were all written in the charter-party, which was 
otherwise, so far as this point is concerned, in 
print. 
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HBiD — that the words interpolated m writing 
could not amount to more than this, that the 
merchant was not bound to take dehvery except 
as and when the cargo was placed on the quay: 
and that the placing on the quay was to be done 
at ship’s expense ; that reasonaWe effect must, if 
possible, be given to all parts of the contract, 
and the words as to lay days and demurrage, 
which occurred after the interpolated words, 
were not necessarily in conflict with the inten- 
tions of the parties, but were quite inconsistent 
with the contention that the merchant was 
absolutely and in any case discharged from all 
claims for demurrage ; and that if the lay days 
were exceeded there was a pnma facie obliga- 
tion on the part of the charterers to pay 
demurrage. 

THE Anna, (1902) 18 T.L E. 26~Adm Div. 

211 . Loniltnc/ “in Iteijidur Titra" — Deluy 
due to Crowded htate of Port — Luilnlitij of 
ChartereroJ] -The defciulanls chartered from the 
plaintiffs a vessel to proceed to N., andtheie 
“m the usual and customary maimer load m 
legular turn ” a cargo of coals fiom a named 
colliery of their own, oi any othci colliery speci- 
fied by them. By the custom of the port vessels 
coukl only load on getting an order from the 
colliery ; and, owing to the number of ships 
Waiting to load from this particular collieiy, the 
vessel was detained for a long time before she 
could got a loading order in her proper turn at 
such colliery. She was thus delayed longer than 
ships arriving after her, but loading from less 
busy collieries. 

Held — that in “ regular turn " meant in' 
regular “ colliery ” (and not “port ”) turn ; and 
that as the plaintiffs knew the circumstances of 
the poit and the risk of delay, and as the defen- i 
dants had not acted unreasonably in not substi- 
tuting a less busy colliery, the defcndant.s were 
nob liable for the delay. 

Barque Quilrub ?. Brown, [1901] 2 K. B. 
[204 , 73 L J. K B. .",90 ; 90 L T. 765 ; 9 
Com. Oas. 2(54 , 9 Asp. M. C. 596—0. A. 

VI L MARITIME LIEES 

(a) Generally. 

212 Company — 'Windiny-np — Proceedings 'in 
Foreign Conrt-^ndqincnt m rem — Companies 
Act, 1862 (25 & 26 Vlct. c. 89), s 163.]— A ship, 
owned by an English joint-stock company, was 
arrested on her arrival at a German port by a 
court of competent jurisdiction rn an action 
commenced by the holder of a hill of lading for 
non-deliveiy of goods at that port. By German 
law non-delivery of goods specified in a bill of 
lading entitles the holder of the bill to a lien on 
the ship In these proceedings the German 
court declared the hohlcr of the bill of lading m 
question to be entitled to a lien on tiie ship, 
directed Jihe ship to be sold, and oidered the hen 
to be satisfied oui, of the proceeds of the sale. 
In the meantime a wmding-up order had been 
made against the company owning the ship, 


founded upon a petition which had been pre- 
sented some tune before the ship’s arrest in the 
German port. 

In an action by the liquidator of the company 
to recover fiom the holder of the bill ot lading 
the money he had received by order of the 
German Court in satisfaction of his lien, 
Collins, J. gave judgment for the defendant. On 
appeal : — 

Helu — that the judgment of the German Court 
was a judgment in rein, and that, therefore, the 
holder of the bill of lading was entitled to the 
money received by him under it, free fiom any 
claim by the liquidator. 

Judgment of Collins, J, ([iS97] 1 Q. B. 65; 
75 L. T. 364 ; 66 L. J. B. 162 ; 8 Asp. 
M. C. 184 ; 2 Com. Gas. 1) affirmed. 

Minna Craig Steamship Co. r. Chartered 

[Mercantile Bank op India, [1897] 1 

Q B. 4(50 ; (5(5 L J. Q. B. 339 76 L. T 310 ; 

13 T. L. 11 241 ; 46 W. E 388 ; 8 Asp M C. 

241; 2 Com. Gas 11(5 — C. A. 

213 . Conflicting clat ms — Mortgagee — Master 
and Supercargo — Wages, Jj-c , for more than 
one Voyage — Lex loci — Lex fori — ■ A rgent i ne 
Commernal Code — Merchant Stripping Act, 1894 
(57 & 58 Viet. c. CO), s. 1(57.]— The moitgagees 
of an Argentine sMp commenced foieclosure 
proceedings m England, and disputed the claim 
of the master except m lespeci of his wages 
and disbursements for the last voyage only. 
Their contention was correct by the Aigentme 
law. 

Held — that the lex fori, and not the lea: loci, 
applied : that the master was entitled to priority 
under sect. 167 of the Mei chant Shipping Act, 
1894, in respect of all his unpaid wages and dis- 
buisemcnts as master, and al»o m respect of still 
earlier wages and disbursements as suporcaigo, 
so far as these last were ii.aymonts to sailois, 
who might in default of payment have seized 
the ship 

The Ahlford ((1858) Sw. 362) discussed m 
the light of the Act of 1894. 

The Albion ((1872) 1 Asp M. 0 481) followed. 

The Tagus, [1903] P. 44 ; 72 L J. P. 4 , 

[87 L. T. 598 ; 19 T. L. R 82 ; 9 Asp. M 0. 

371 — Phillimore, J. 

214 Priority of Lions — Maritime Lien for 
Wages and “ 'Victualling Allowance" — Common 
Law Possessory Lion for Repairs : Cod of Main- 
taining and Repatriating Foreign Sailors ,'] — 
A foreign ship, on which the men were paid 
40 lire per month, and an additional 40 lire if the 
men provided their own victuals, reached Loudon 
on Mai'ch 9th ; on April 8th she was taken into 
a rcpaii'ci 's dry dock ; on September 241, h she 
was ordered by the Court to be sold in a suit for 
wages by the master and men ; the repairs were 
not then completed. 

Held — that the “ victualling allowance ” was 
equivalent to wages for the purposes of maritime 
lieu ; also that the repairs were necessary, and 
that the repairer had a lien for the cost o± the 
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work already done, but not completed, although 
the crew v, ere on board ; and that the bens had 
priority as follows . — (1) master and men tor 
wages, disbursements, and victualling allowance 
down to April 8th, and their “ viaticum ” , (2) the 
repairer's lien for work and materials ; (3) master 
and men for wages, &c , after April Sth. 

The Gustaf ((1862) Lush. 506) ; 'Ike Iinma- 
colata Concezione ( (1883) 9 P. D 37 ; 63 L. J P 
19) , and Roberts v. Hareloch ((1832) 3 B & 
Ad. 401 , 37 E. E. 462) followed. 

The Tergeste, [1903] P. 26 ; 72 L. .J. P. 18 ; 

[87 L. T. 667 ; 19 T. L E 62, 91 ; 9 Asp. 

M C. 356 — Phillimore, J 

216. Salvage Serrioe.s‘ — Claim for Damages hj 
Collision — Competing Rights — Prior ittes — In- 
sufficient Proceeds.'] — Eeward to salvors for 
services rendered ought not to be recovered 
against the res to the detiiment of a claimant in 
respect of subsequent damage. 

The Veritas, laden with a cargo of ice for 
Liverpool, was in distress outside the Meisey, 
and salvage services were rendered to her by the 
ss. C, by which she was biought into and 
anchored m the Mersey. The services of the 
tug P C. were then engaged, and while the tug 
was fast 1o The Veritas a collision occurred 
between The Veritas and ss. Deionian, in conse- 
quence of which The Veritas began to fill, and 
salvage services w ere rendered to hei by the tugs 
P. C. and S. C , with the result that she was 
brought to a place alongside the dock w'all 
to the south of the Liverpool landing stage. 
From this place she drifted against the stage, 
doing damage to the boom and other connections 
of the stage, and sank, and her cargo of ice 
perished. The tugs recovered judgment for their 
services, the question of priorities only being 
reserved, wuthout any objection by the ss. C. 
The Veritas was removed by the Mersey Docks 
and Harbour Board uiidei their statutoiypoweis 
and sold by the Board, and after deducting the 
expenses of the Board the net proceeds were 
brought into Court to the credit of the salvage 
action. The pioceeds were insufficient to meet 
all the claims. 

Held— that the claim of the Board for damages 
being es3 delicto came first , then the claim of the 
tugs for salvage services ; and lastly that of the 
ss. C. for salvage services , and that payment 
out must be made accordingly, with costs in each 
case, claims for salvage in general laiiking 
against the fund in the inverse order of their 
attachment on the 7‘es. 

The Veeitas, [1901] P. 304 ; 70 L. J. P. 75 ; 

[50 E. 30 , 85 L. T. 136 ; 17 T. L. E. 721 ; 

9 Asp M. C. 237 — Barnes, J. 

(b) Owner’s lien 

216. Assignees of Chai'terer — Freight Received 
in iMinp Sum. before Whole Due — Damages for 
Breach of Charter-party — Set-off and Count er- 
olaim .] — The defendants were owners of a ship 
chartered to one P , and they had a lien upon 
cargoes and sub-freights for amounts due under 


the charter-party. On the arrival of the ship at a 
port, the master by the defendant’s instructions 
collected the bill of lading freight, which was 
paid to him in a lump before all the cargo was 
discharged, and therefore before it was all due. 

The plaintiffs weie eciuitable assignees of the 
freight, but had given no notice to the defen- 
dants or to the consignees. 

Held — that though the plaintiffs could 
require the defendants to account for the money 
received by the master, yet the defendants could 
bring info the account by w'ay of set-off or 
counter-claim a month’s hire of the ship not 
accrued due when the master received the money 
and also their damages recoverable from the 
charterer for a breach of the charter-party. 

Samuel, Samuel & Co v West Hartlepool 

[Steam Navigation Co., (1907) 12 Com. 

Cas. 203 — Walton, J. 

217. “ Captain to Sign Bills of Lading at any 
Rate of Freight without prejudice to the 
Charter" — F) eight Paid in Advance — Uire 
Unpaid— Liability of Captain for Signing Bills 
of Lading as Presented.] — A time charter-paity 
of a steamer at a monthly hire provided that 
the captain should sign bills of lading at any 
rate of freight, without prejudice to the charter- 
party. There was power to sub-let, and a lien 
was given upon all cargoes and sub-freights for 
the charter hire. The vessel was sub-let. The 
captain signed lulls of lading as presented, 
showing freight paid in advance and containing 
no reference to the charter-party. The time 
charterer made default in payment of the hire. 

Held — that the captain was not negligent in 
signing bills of lading in such form. 

Seinble, that he was bound to do so. 

The Shillito, (1898) 3 Com. Cas. 44— 

[Barnes, J, 

218 Charterers Shipping their own Goods — 
Fotiee in Chai ter-party of Lien for Freight — 
B'lU of Lading Stating that Freight Paid — 
Right of Consignees held to be Subject to the 
Lien.] — B. & Co., who had chartered a vessel 
from the plaintiffs under a time charter-party, 
giving the owners a hen on cargo and sub- 
freight, loaded some timber of their own, and 
mdoised the bill of lading to the defendants, 
who were for some purposes their agents. The 
latter advanced money on the bill of lading 
although they knew of the lien given by the 
charter-party, and were aware that money was 
probably due from the charterers to the plaintiffs. 

Held — that, although the hill of lading stated 
that the freight for the timber had been paid in 
advance, the plaintiffs’ lien prevailed over the 
defendants’ rights as consignees. Whatever 
might be the rights of thud parties, holders for 
value wdthout notice, in a similar case, the 
defendants were in a different position, and 
could not get rid of the owners’ lien ; they were 
merely pledgees of the charterers’ own goods, to 
which the lien attached as soon as they were 
shipped. 

Decision of Walton, J (18 T. L. E. 368) 
reversed. 
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Kevn V. JJedandes ((186U) 10 (J B. (n.S.) 205) 
followed. 

West I-1aetlbpool Steam Navigation Co., 

[Ld. V. Tagart, Beaton & Co., (190B) 19 
T. L. R 2G1--C. A. 

219. Right of Oionav or Chartrrer to Collect 
Freight — Lien on Rill of Lading Freight-^Sums 
due 'Under Clin rter-giarty — Necesaary IJihlrurse- 
mc'ntr — Rauiager for Rreuch of Cha rter-jmrty ] — 
The defcn(lant.s chartered their steamship for a 
term of tweuty-four calendar months at the rate 
of 111,550 (less2i per cent, commission) a month, 
payable in advance The vessel came on hire on 
March ISih, 1901, and was employed by the 
charterer to carry a cai go from the United States 
to Japan The cliarter-paity provided that the 
ownois should have .alien ujion all cargoes and 
all Bub-fi eights for any amounts due under the 
chart or- paity. The cargo was carried under a 
contract made between the shippeis and the 
charteier Undei the bill of lading tlieic was a 
lien as against the slnppers lor the Nil of lading 
freight payable at Nagasaki, in Japan, and by 
the charter-party the owners had a lien upon 
cargoes and sub-iieights for amounts due under 
the charter-paity On arrival of the vessel at 
Colombo, in the course ot the voyage the master 
was obliged to pay lor bunker coal to enable her 
to proceed to Japan, by diawii g upon the owners 
a bill for £lii4 17«. 2d.\ winch was duly honoured. 
By Clause 2 of the char ter-pa'rty all coals weie 
to be supplied by the charterer. During the 
dischai ge the owners paid thsburBemcnts amount- 
ing to £250 which, under Clause 2 ol the chartei- 
paity, should have been jiaid by the chaiteror 
The vcsssel ariived at Nagasaki on June 9th, 
1901, and completed her dischaige there on 
June 2t!th. On her ainval at Nagasaki there 
was due in respect of bill of lading freight 
£5,258 7s 111/, , rvhich the master, acting upon 
the owneis’ instructions, collected, and which 
was held by them. Of that amount it w'as 
admitted they weie entitled to letam £3,52.3, 
made up of £.3,100 for ch.artered freigiit due 
and unpaid upon the vessel’s arrival. £390 for 
chartered line due ioi tlie eight days, June 
18th to 2Gth, and £33 for bunker coals taken over 
by the charterer at the beginning ot the voyage 
On June ISth, 1901, a further month’s lure, 
amounting to £1,511 o.s., became due On June 
201 h the owners witiuliew the vessel from the 
cliartered service of tlie charterer, ivithout pie- 
judicc to their claim against him for bieach of 
the chartei-party It was agieed, for the pur- 
poses of an arbitration m lespect of disputes as 
to fieiglits arising out of the chaiter-paity, that 
the owneis were entitled to £3,000 damages in 
respect of such bicach. Upon a special case 
stated by the arbitiator • — 

Held (1) — that the two sums of £134 176. 2(1. 
and £250 weie amounts due under the charter- 
party, and that the ownei-s had a lieu upon the 
£5,258 7s, IkZ. tor these tw'o sums, making up 
£384 17.?. 2d. • (2) that if tlio bill of lading 
freight was actually received befoie June 18th, 
there was no hen for that amount at tlie time 
the lien was exercised, and therefore no hen for 


the £1,511 5.?., bub that if the bill of lading 
fi eight W’as received after Juno 18th and before 
.hine 20 til, when the vessel was withdrawn by 
the shipowmers, at the date it w’as received the 
hen existed ; (3) that there was no lien for the 
£3,000 damages ; (4) that if the shipowners 
weie entitled under the charter-party to collect 
and receive the .£5,268 7s. lid., then, under the 
charter-party, they had to account for it with 
the charterer, or the claimants as repieseutmg 
him, but as against the claimants the ship- 
owners would be entitled to set up any cross- 
claims they might have under the charter-party 
against the charterer. 

Samuel, Samuel & Co. r. West Hartlepool 

Steam Navigation Co., (1900) 11 Com. Cas. 

115 — Kennedy, J. 

220 Suh - ehartcr - party — RiU of L/idmy 
Freight — Jor Jlire — Ihre neeruing Rue — 
M it'll draionl of Plhij) — Ihigoient of Jlire 1 — A 
charter-part V gave tlie cliaitereis liberty to sub- 
let the steameis lor all or any pait ol the time 
eovered by the chaitei, the liiie being [layable 
half-monthly in adiauce. By the chaiter-paity 
the captain, though appointed by the ow’iicrs, 
was to be undei the ordeis and direction of the 
charterers as regards employment, agency, or 
other arrangements, and the chaitcrcis agreed to 
indemnify the owners from all consequences or 
liabilincs that might aiise fiom the captain 
signing bills of lading The owners w’cro to have 
alien upon all caigoes and all sub-fi eights for 
any amounts due under the charters 

The si earner was sub-chai tei ed to the plaintiffs, 
and under the suh-cliaiter she loaded a cargo for 
Hanibuig, the mastei signing a bill ot lading. 
On ariival of the steamer at Hamburg the cargo 
was delivered to the consignee and the agent, 
w'ho W'as acting for all parties, received payment 
of the bill of lading fi eight. The shipowneis 
claimed a lieu upon the* fi eight for tiic amount 
due to them uuder the chartei -party The plain- 
tiffs claimed the amount as height due to them 
under the bill of lading. 

Held — that the chaiter v^as not a demise of 
the steamer, the owneis, through the captain, 
lemaiiiing in possession of her, and that the con- 
tiacfc undei the bill ot lading was made w'lth the 
owners, that, theiefoic, thej' had a right to 
demand the lull of lading height, and to cxeioiso 
their hen foi any sum accrued due under the 
charter-party, accounting to the sub-charteieis 
tor any balance over and above tiiat sum 

In such a case the ship’s agent, in collecting 
the treight, acts as agent cither for the owtiei 
or for all paities, and the fieight m his hands is 
subject to the owneis’ hen. 

The lien does not, however, extend to hire not 
yet due, but only accruing due, at the time w’hen 
the hen is exercised. 

The chai tor-party provided for payment of 
hire half-monthly in advance ; any default to 
entitle the owner to withdiaw' the ship without 
prejudice to any claim W’hich be might otherwise 
have against the charterers. 

Held — that if the owmer wiLhdraw'S the ship 
in the middle ot a half-month, he is entitled to 
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hire only in respect of so much of the half-month 
as the ship was in the charterer’s service 

Wehote and Others v Dene Steam Ship- 

[PiNG Go. AND Others, [1905] 2 K. B 92 ; 

74 L. J. K. B 550 ; 21 T L. R. 339 , 10 Com. 

Cas. 139 — Channell, J 

221 . Sui-Fi-Piglit Paul ly Consignees to Char- 
teren's Agent.'] — The consignees oi; a cargo had 
already paid the sub-freight due thereon to 
agents of the charteiers ; but, before the agents 
could pay it over to their principals, the ship- 
owners intervened, and gave them notice of their 
lien on sub-freights, and asked them not to part 
with the money. 

Held— that the lien of the owners was lost 
as soon as the consignees paid the freight to the 
person entitled thereto, or his agent, for after 
such payment the money could no longer be 
regarded as freight 

Decision of Bigham. J affirmed. 

Tag-art, Beaton & Co. v. James Fisher & 

[Sons, West Hartlepool Steam Navi- 
gation Co., LD , THIRD PARTIES, [1903] 1 

K B. 391 , 72 L J K. B. 202 ; 51 VV. R. 699 ; 

88 L T. 451 ; 8 Com. Cas 133 , 9 Asp M. C 

381—0, A. 

VI 11. BOTTOMRY. 

222 . NeGessaries—Shi}} and Freight — Cargo — 
Marshalling of Assets.'] — Where there are two 
funds belonging to different persons, namely, the 
proceeds of ship and freight belonging to the 
ship owners, and the proceeds of cargo belonging 
to the cargo owners, against both of which funds 
the holder of a bottomry bond, on ship, fieight, 
and cargo has obtained a ]udgment, the Court 
will not marshal the proceeds of ship, freight, 
and cargo in favour of necessaries men who have 
obtained a judgment against ship and freight, 
notwithstanding that the bottomry bondholders 
would not be prejudiced thereby. 

The Chioggia, [1898] P 1 ; 8 Asp. M C 

[352 ; 16 L. J. P. 174 ; 77 L. T. 472 ; 14 T L. R 
27 ; 46 W R. 263 — Barnes, J. 

223 . Document i% Substance a Bottomry Bond 
— Interpretation — Maritime Bish — Maritime 
Interest — Bill Iransaefion — Validity ] — A docu- 
ment signed by the master of a ship, if in sub- 
stance and effect a bottomry bond, is not invalid 
because it is called something else. It is the 
practice of the Court to construe literal'y such 
a document. A document signed by the master 
of a ship purported to be in the natuieof a bill 
transaction, as well as a pledge of the ship and 
freight. It did not stipulate for maritime in- 
terest ; but the lender ran the risk of the vessel 
not reaching her port of discharge in Europe, 
unless whilst on her voyage she should put into 
a port of refuge, in which case the loan wms to 
become at once due and payable, and for the 
recovery of which the lender was to have power 
at once to proceed against the ship. 


Held— that the document was a valid 
bottomry bond. 

The HaABBT, [1899] P. 295 ; 68 L. J. P. 121 ; 

[48 W. R. 223 ; 81 L. T. 463; 16 T. L. R. 

548 , 8 Asp. M. C. 605— Biicknill, J. 

IX. (JENERAL AVERAG-E, 

224 Average Statement — Where to he made 
up ] — There is no obligation on a shipowner to 
have a general average statement made up at 
the ship’s port of destination, or at any par- 
ticular place, so long as it is made up in a 
reasonable time. 

Judgment of the Court below reversed. 

Wavertree Sailing Ship Co , Ld v Love, 

[1897] A G. 373; 8 Asp. M. C. 276, 66 

L. J P C. 77 ; 76 L. T. 576 ; 13 T. L. R. 419 

— P. C. 

225 . Chartered Freight Outward and Ilome- 
loard— Sacrifice on Outward Vogage — Liahilitij 
of Chartered Freight to Contribute] — A ship 
was chartered to proceed from England to 
Savannah, there to load a cargo of cotton, freight 
being payable on delivery of the cargo at a port 
in the United Kingdom or on the Continent. 
Under the charter-party the charterer had the 
option of taking a cargo of coal on the outward 
voyage, but the vessel in fact sailed in ballast. 
On the outward voyage a general average sacrifice 
of ship’s materials was made. 

Held— that the homeward freight under the 
charter-party must contribute to the general 
average sacrifice made on the outward voyage. 

Williams v London Assurance Co. (_(_1813) 

1 M & S 318 ; 14 R. R. 411) foilowed. 

Judgment of Mathew, J. ([1901] 2 K. B 861 ; 
70 L. J K. B 930 ; 50 W R. 42 , 17 T. L. R. 
764 ; 6 Com, Gas. 291) affirmed. 

Steamship Oarisbrook Oo. v. London and 

[Provincial Marine and General Insde- 

ANOE Co., [1902] 2 K B. 681 ; 71 L. J. K B. 

978 ; 50 W. R 691 ; 87 L T 418 ; 18 T L. R. 

783 ; 7 Com Cas 236 , 9 Asp M. C. 332—0 A. 

226 . “ Corresponding F,-eppnses of Leaving " — ■ 
Cost of Cutting a Passage through Ice in Ili 'ier — 
Yorh-AMioerp Rules, 1890, r 10 (a).] — A ship 
leturned to her place of loading for the purpose 
of effecting repairs. While the repairs wepe 
being effected, ice formed in the river through 
which she had to proceed to sea The ship- 
owners incuried expense in having a passage cut 
through the ice. 

Held — that the expense was not part of 
“the corresponding expenses of leaving” her 
place of loading within the meaning of rule 10 (a) 
of the York- An twerp Rules, 1890. 

Westoll V. Carter, (1898) 3 Com. Cas 112; 

[14 T. L. R. 281 — Bigham, J. 

227 . necessary Repairs to Ship — Depreciation 
of Cargo — Maintenance of Cattlemen — Fodder 
and Water for Cattle — Yorli-Anticerp Rules, 
1890, rr. 10 (c), 11.] — The plaintiffs shipped m 
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the defendants’ steamship a cargo of live cattle 
for carriage from Buenos Ayres to the United 
Kingdom, under a charter-party, which provided 
that average (if any) should be adjusted accord- 
ing to the York'Antwerp Rules ; and that the 
vessel should on no account call at Brazilian or 
Continental ports before landing her live stock. 
The reason of this proviso was that by the law 
of the United Kingdom live cattle could not be 
landed in the United Kingdom if the ship carry- 
ing them had touched at the ports specified. In 
the course of the voyage the vessel sprang a leak, 
and it became necessary for the safety of all 
concerned to put into Bahia, a Brazilian port, 
for repairs. Consequently the cattle could not 
be landed in the United Kingdom, and were 
sold in Antwerp, realising less than they would 
have done if they had been sold in the United 
Kingdom. 

Held — that the loss .sustained by the owners 
of the cattle was the subject of general average 
contribution. 

During the execution of repairs to the vessel 
at Bahia, the owneis of the cattle incurred 
expense in the maintenance of the cattlemen in 
charge of the cattle on the ship, and in the supply 
of fodder and water to the cattle. 

Held — that these expenses were not recover- 
able in general aveiage either under the York- 
An twerp Rules, 1890, oi at common law. 

Anolo-Aegektine Live Stock and Produce 

[ Aq ency I . Tem peuley Shipptno Co , f 1 899] 

2 Q. B. 403 ; 68 L J. Q B 900 ; -18 W. R 04 . 

81 L. T. 290 ; lo T. L. R. 472, 4 Com Gas. 

28J ; 8 Asp, M. C. 695 — Bigham, J. 

328 Xegligence Clnvsn — JiiU of Lading icith- 
oiib Pnijndiar to Chartpr-jMitg — huleinmtg .'] — 
By a chai’tov-pai ty, ■which contained a negligence 
clause, jt was provided that tlie captain should 
sign bills of lading at any late of freight the 
charterers or thoir agents might choose without 
prejudice to the stipulations of thechaiter-paity, 
and that the charteiers should indemnify the 
owners from any consequences that might arise 
from the captain following the chai tereis’ instruc- 
tions and signing bills of lading The captain, 
by the charterers’ instructions, signed bills of 
lading containing no negligence clause. The 
vessel, owing to the negligence of the captain 
and crew, came into collision and certain general 
average saciifices and expenses were rendered 
necessary. The owners were unable, owing to 
the absence of a negligence clause, to recover 
contribution from the owners of the cargo in 
question In an action by the owners agaimst 
the charterers • — 

Held, by A. L. Smith and Romer, LJtl. 
(Vaughan Williams, L J. dissenting) — that under 
the provisions in the charter-party the chaiLercrs 
were liable to make good to the owners the 
amount of general average contribution not 
recovered from the owners of the goods. 

The Cairon Paik ((1890) 15 P. D. 203 , .59 
Tj j. P, 74 ; 63 L. T. 3.56 — ^Hannen. P ) approved. 


Decision of Mathew, J. ((1899) 16 T. L. B. 
612 ; 4 Com. Gas. 331) affirmed. 

Milbdrn & Co. V Jamaica Fruit Importing 

[and Trading Co, op London, [1900] 

2 Q B, 540 ; 69 L. J Q. B. 860 ; 83 L. T. 321 ; 

16 T. L. R. 616 ; 6 Com. Gas. 316 ; 9 Asp. 

M. G, 122— C. A. 

229. Sucvlfon of Freight — Fire — Disoharge 
and Sale of Cargo — Cargo nnjii to ho carried to 
Desitimtian — Loh of Freight.'] — A cargo of coals, 
latlen on board the plaintiffs’ ship under a 
charter-party, became heated to such an extent 
during the voyage that, if the voyage had been 
proceeded wnth, the ship and cargo would have 
been totally lost through fire. The master, in 
the interests of ship, fi eight and cargo, put into 
a poit of refuge, where a portion of the coals 
was discharged, and the ship and cargo were then 
m safety, but the condition of the coal was such 
that no portion of it could he reloaded and 
earned to its destination ; the cargo was sold, 
and the voyage was abandoned. In an action 
by the plaintiffs on a policy on the fieiglit the 
defendants claimed to have the loss of freight 
made good in general average, and to detluct the 
contribution tailing on the plaintiffs as ship- 
owners from the amount due on the imlicy. 

Held — tliat as, owing to the condition of the 
cargo, the fi eight had been entuoly lost licfore 
tlic master determined to put into the port of 
refuge, there had been no general average sacii- 
fice of freight, and that the right to a general 
average contribution never arose. 

Judgment of Bigbam. J. ([1899] 2 Q. B. 366 ; 
68 L J. Q. B. 1021 , 48 'W, il 48 ; 81 L. T. 231 , 
16 T L. R. 460 , 4 Com Cas. 266) affirmed. 

IREDALE r, China Traders Insurance Co., 

[1900] 2 Q B 515; 69 L J Q. B. 783, -1!) 

W. B. 107 , 83 L T 299 ; 16 T. L R. 484; 9 
Asp. M C 119— C A. 

230 Ship and Cargo hehmging to the s<ame 
Oirner — Sarrifee of Slant —Luihilitii of Under- 
writers oa Cargo — The object of the maiilime 
law of general average is to give the master of 
the .ship absolute fieedom to make whatever 
sacrifice he thinks best to avert the perils of the 
sea, without any regard whatsoever lo the 
ownciship of the projierty sacrificed, and such a 
sacrifice is a general average act quite indepen- 
dently of unity or diversity of ownership The 
mainmast of a ship, which was an non mast and 
hollow, owing to very bad weather had settled 
down. 'The master exeieised his judgment 
reasonably, brought the ship into position, had 
the rigging cut, nnd the ni.ost feU over the side 
The ship was hi ought home under jury ng in 
safety. It •was found, when the cargo was dis- 
charged, that the mast had been in no greater 
peril than the rest of the adventure. The ship 
and the cargo belonged to the plamtifls, and 
theie could be no contribution in tact. 

Held — that there was a general average 
sacrifice and a general average loss ; and that 
the liability of the underwriters on caigo ivas 
not affected by the joint interests. 
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The Brigclla ([1893] P. 189 , 62 L. J. P. 81 , 

69 L. T. 831, 7 Asp M, 0 403 — Barnes, J) 
disapproved. 

Judgment of Mathew, J. ([1901] 1 Q. B. 147 ; 

70 L. J. Q. B. 45 ; 49 W B. 221 ; 84 L. T. 67 ; 
17 T L E 69 ; 6 Com. Gas. 19 ; 9 Asp. M. G. 
141) affirmed. 

Montgomery & Go. v. Indemnity Mdtual 

[Marine Insurance Co, [1902] l K. B. 

•734 ; 71 L. J. P. 457 , 50 W. E. 440 ; 86 L. T. 

462 ; 18 T. L. E. 479 ; 7 Com. Gas. 120 ; 9 
Asp M. 0. 289— C. A. 

231 . Time Charter — Voyage Charter — Damage 
hy Water in, DHmguishing Fire — Delay caused 
hy Vessel Undergoing Repairs — lime Freight — 
Fraotioe of Average Adjusters.'] — Accordii'ig to 
the practice of average adjusters, a loss of time 
charter freight due to the detention of the vessel 
whilst under repau of damage resulting from a 
general average sacrifice is never included in 
general average. 

Held — that this practice is m accordance with 
legal principles and is right ; that the cargo 
owners have no concern with the contract 
between the ship owner and the time charterers ; 
that the loss of freight under it caused by the 
delay is the result of an accidental circumstance 
peculiar to the ship owner and time charterers , 
and that the question is whether the ship owner 
IS entitled to be compensated in general average 
on the basis of the ordinary consequences of the 
delay as if the ship were carrying the goods 
simply under the contract und*er which they 
were shipped. 

In the statement of the principle of general 
average in the case of BirUley v, Palgrave 
((180i) East, 220, at p, 228 ; 6 E. E. at p. 263), 
that “ all loss which arises in consequence of 
extraordinary sacrifices made or expenses in- 
curred, for the preservation of the ship and 
cargo, comes within general average, and must 
be borne proportionably by all who are 
interested,” the woids “ all loss ” ought not to 
be extended to include losses which are the 
result of “accidental circumstances” affecting 
the loser, and are not losses which the other 
persons interested ought in ordinary coui-se to be 
treated as concerned with 

The Leitrim, [1902] P. 2.56 ; 71 L. J. P. 108; 

[87 L. T 240 ; IS T. L. E. 819 ; 51 W. E. 

158 ; 8 Gom. Gas. 6 , 9 Asp. M. G. 317 — 

Barnes, J. 

232 . Wages and Proi isions in Port of Refuge 
— Yorli-Antioerp Rules, 1890 — Contnhution hy 
Cargo — Time Charter-party — Hire continuing to 
Ruii — Charterers' Right to Recover from Shijo- 
oioners.]-—A time charter-party provided that 
general average should be according to Tork- 
Antwerp Eules, 1890. Bills of lading containing 
the like provision were signed by the master. 
The vessel put into ports of refuge in such cir- 
cumstances that, under the terras of the charter- 
party, hire continued to run, and the owners 

o p ay for wages and provisions during the 


period of detention. The owners recovered con- 
tribution from cargo in respect of wages and 
provisions. 

Held — ^that, there being no clause in the 
charter-party giving the charterers the right to 
such contribution, they were not entitled to 
recover it from the shipowners 

Howden & Co V . SS. Hutpield Co., Ld., 

[(1898) 3 Com. Gas, 56; 14 T. L. E. 172 — 

Kennedy. J. 

X EULES FOE PEEVENTING COLLISIONS. 

(a) I-og. 

233 Fog Signal — Regulations for Preventing 

Collisions at — Foreign Vessel upon Ihgh 

Seas" — Statutory resumption of Fault — 
Merchant Shipping Act, 1894 (57 & 58 Viet. 
e. 60), SS. 419 (4), 424.] — An English and a 
Dutch vessel came into collision outside terri- 
torial wafers m a fog, and it was admitted that 
both had committed breaches of the regulations. 

It was, however, contended on behalf of the 
foreign vessel that the statutory presumption 
of fault created by sect. 41 9 (4) of the Merchant 
Shipping Act did not arise in her case in the 
ab'-ence of an Order in Council as provided for 
by sect. 424. 

Held — that it was not necessary to decide the 
point, as, on the facts, the Court was satisfied 
that her mistake in navigation had contributed 
to the collision. 

The necessity for exact compliance with the 
rules discussed , danger of not stopping engines, 
when a fog signal is heard forward of the beam. 
The Koning Willem L, [1903] P. 114 ; 72 

[L. J. P. 28 ; 88 L. T. 807 ; 9 Asp. M. 0. 426 

— Bucknill, J. 

234 Fog Signals — Duty of Vessel to Stop — 
Regulations jor Preventing Collisiom at Sea, 
art 16 ] — Semble, if a steamship m a fog does 
not stop on hearing a whistle forward of the 
beam, she may in the event of a coEision be 
held to be in fault, though the whistle did not 
proceed from the vessel with which she collided. 

The London, (1904) 73 L J. P. 126 ; 91 L. T. 

[327 — Jeune, P. 

235 . Fog Signal forward of Beam — Duty to 
Stop — Excuse — Regulations for Preventing Col- 
lisions at Sea, 1897, art. 16.] — By art. 16, “a 
steam vessel hearing, apparently forward of her 
beam, the fog signal of a vessel, the position of 
which is not ascertained, shall, so far as the cir- 
cumstances of the case admit, stop her engines, 
and then navigate with caution until danger of 
collision is over." 

Each of two colliding vessels sought to justify 
her non-compliance with this rule • — ’ 

A. alleged that the whistle of an apparently 
overtaking vessel was being sounded on her port 
quarter. 

Held — no excuse , for on A. stopping and 
making the appropriate signal, such vessel 
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would have been warned and could herself have 
stopped. 

B. alleged that A ’s whistle sounded a long way- 
off, that two other whistles helped to determine 
her position ; and further that A., though she did 
not stop at once, did so subsequently and had 
re-started before the collision occurred 

Held — no excuse. 

The fact that a whistle is “ apparently ” distant 
is no justification for non-compliance with the 
positive rule. 

The Britannia, [1905] P. 98; 74 L. J. P. i 

[46 ; 92 L T. 634 ; 21 T. L R. 110 ; 10 Asp. 

M. 0. 65 — Barnes, J. 

236. Fog SignaU heard Forward of Beam — 
Xm Kiati )ig II ilh ('inifioii.Till. Daiigir t'- hii-i-cil — 
TA flit alt g nr UuuUng Sufual ni Fng- -('oitTunnug 
('nnr.'C a i/hooi ftnpjang Irooi Tnoe to Tune — ' 
Iiegii'fdaioi lor Peeioniiiig CoUntioiiit a! >1*'/. ■ 
1897. 16.]— The 0. wii" pioocvding -lovilyi 

a1 r.iglit oil aecoiiiil of J'o<r. On I eaiini< a wlii-^lle , 
appaienlly ai "OiiV' 'lisiaiico on ihe poit bow '-lie ' 
'itopped 'Jlie sound oi the whi-itlc then appa- I 
leiiily broadened a liith, and the O. tlicn went 
dead alu.iul m ordei to gel htceiage waj 
and been lid couisc 8hc coi tiiinod so for 
twenty ininuKv. the .-> 01111(1 oi the whi'-tlc siill 
apprrenily bro.ulcnmg a liiilcbut getting clo-iei 
A collision then oeciined 

Held— that. hating ’Vgaid to the dillicully of 
accuiatcl.v locating a ‘>ignal m fog the 0 was 
not ]iisti(u‘d m oontiiiunig Coi twenty tninulcs 
without .-itojipiiig nom time to ture, and thai 
she had broken art. 16 (i). -'•.bicli leiptircd hei 
to ‘ stop her engines and ilion naiigatc wiilij 
caution until dangei of (.•ollwion is over.” 

The Aras, "lOOT' P. 28, 76 L J. I' 37, 96 
[L. I’ ^9.-) • ]'() A-p. H 0 358— Bai new. P. 

237 Mo/leraie iijiocd in Fug — Jhucer to St op] 
v.ithiH filioit i'''par (' ^ — Tn deciding whclbri or I 
not a ■\G=‘-cl in a fog was ■^reaming at a 
‘•luoth-'ifiie ’’sliced, her power of -.looping witiiin ' 
a short distance i-, a maLci lal cncmri'.tance to be ' 
considered ■ but it camtol ]u-L’fy a '■peed ion- I 
deimg 11. iiTipos->iblc foi her lo stop witlrii the' 
limit of ob-oivatiou. I 

Decision ol C,. A. (l.S T L, R. 672) afiirmed. 1 
Oceanic Steam HAvicAcroN Co. < Water-! 


was not in default for not revci-smg upon the 
assumption that the TF. was a crossing ship 
which it was her duty to keep clear of under 
arts. 19, 23, 

Craweord and Another r . Granite City 

[Steamship Go., Ld , (1906) S F. 1013— Ct. 

of Sess. 

239 Hirer Thames— Fog and iSfeani Whii^tle 
Signals— Ven<ipU ni Fainoag and not 'under way 
— Ringing Bell — Thames Jiye-laws, 1S'.)8, r. 38 ’] 
—Rule 38 of the Thames Bye-laws, 1898— under 
the heading of “ Fog and Steam Whistle Signals ” 
— w'hich directs that “all steam and .sailing 
vessels when m the fairway of the river ami not 
under way shall at intervals of about, one minute 
ling the bell rapidly for about five seconds,” only 
applies in cases of fog. mist, and the like. To 
hold otherwise wmuld be lo render it necessary 
foi .ill vcs.-cls ,11 amlior in Inc I h.iiiiL- in be con- 
•-taiiilv 1 iiigiiijr lULir bill- ihioiiglioai ilic day 
and night no iiuilici' w nai t ! c wcai uc. mmhi be 
'iTid this would be an niirciisoiiahlc (‘onch:-.'on lo 
ciimc to. 

TheRdlin ( 1902).'<6 I,. T. 2 i :5 P L 11.313, • 
[!i .\sp F. C 278- -Baines 

240 Sjici'd —llegiihtlion for Pm enf i ng Col- 
liMoii'i at Sen 1897, «/'/ 16.] — If a suauicr iii a 
fog cimiK't icclncc liei- speed .siijlicicntly w 'Ui Ijt'i 
engines coimnnally woiking mi -as tii go at a 
inodciatc sp'iul. within tlm meaning ot aii. 16of 

' the Rceid'iiions lor Pioveiiting (''olli^ioii-. al Sen. 

I it 3-. her duty ('cca'-ioiially to '-top her t iiguiies 
i and ihoicby to reduce hot '^peed 

I Decision of BarnO'. J. ((1901) 17 T. L R. 6.5 . 
'liAsp M 0 ].51) afliirncd 

I’ln, (Ja.mp.vnia [liHRi P 2,S9 . 70 1. ,T P 

[101 • 84 T, T. 673; 17 T L. B. 509; 9 Asp 
H. 0 177— C A. 

241 Speed- (Hdttjahon of r<’.sac/ in rieinitu 
of Fan and hraring Foq Signal — Regulations for 
Pm in'- nig ('olhsioiw ax Sro, 1897. art. lii. ] — 
By ait. 16 of the negulations foi Pi event mg 
Collisioii-- al Sea ' Kieiy vessel .shall m a log 
, go at a nujilerate 'peed, having earciul 
icgaril lo the exisimg ciK'uiri-Liiiicos and con- 
dition-.. A .-.leatn vessel heainig fii)[jaiontly 
foiwaid of her beam ihe Jog '•urnal of a lesscl. 
ihe position ot which ,s not’ascei iai"ed. -hall so 
fai as the circuni'-taiices ot tlie ea-.c adnnr. stop 
her engine-, and then nai'gati' with cannon 
until danger of coll.sion m ovei 


[l.ORD iS'lEVilsUIP Co. 'FTfE OCHANIC 
(]0t)B) -iS L T 303 19 T I,. K 361 ; 9 A.'-p 
I\I. C 378— IJ. L (]•:.) 

238 Regulatio'ia Jor Pn lenfbu/ (foUmnns at 
Sea. 1897. t/nG 16. 19. 21, 22, 2.1,]— Tu a dense 
fog preventing eiihcr vcsacl fiom Dtemg Iheolher, 
the steamship L heaid on her starboaid liow ine 
whistle of tlie and liicreupou stopped hei 
cngine.s A coni'-! m ensued. 

Held- - that the B. had etrnfoinicd to an. 
16 by -stopping and muigatnig with caution, 
that art 16 wu' the only one ajijilu'ablc in a fog 
so long as the Ollier ve-si 1’-. pofeiijoii and couise 
was m't acciiiiit(‘ly asceiiaiiicd and that the A 


I - 1 . M.'-.ui. /ic j/f/i wa-i inauing a oont nvc 
, knots tin houi havimj on hc\‘ port bow. at some 
j ui'-lanee. a fog nut oi winch a whi'-i !(> curnc ; on 
j the ollu'i hand. r-,irniglit ahead and i.n hoi siar- 
I board haiifi. ihe weather was toleiably eleai. 

I-Teld — that umh'i llir-e eirc,uni-ianec .5 T/ie 
' IJol grood had niino-od upon lu-r llie obl.uaiiou 
I to stop her enginrs, iimiLU' art. 16, when slic fii-t 
I heard the whi-.tlc, occau'C the posilcjii ot the 
vc.'-=cl signaliiiig was not a-’cei rained. 

The Bernard Hall, (1902) 71 L .T. p. 72 , 
''8,6 L T. 658 , 9 .{sp ,su0 — rfL'iine. P, 

242 Speed - - Sounding Whn-O'’ — A pproaeh niu 
Fog — Pont ion of other Ship Asrertaniid . — Ihnin- 
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lations for Preventing Collisions at Sea, art. 16.] 
— The plaintiffs’ steamship when making about 
eight knots saw the defendants’ steamship three 
miles off about a point on the port bow. The 
defendants’ vessel was making about ten knots, 
and the vessels were on opposite courses. The 
plaintiffs’ vessel was kept on her courae, and the 
defendant?’ vessel broadened to about two points 
on her port bow, the vessels thus approaching so 
as to pass clear port to port A fog bank then 
hid the defendants’ vessel from sight, and the 
plaintiffs’ vessel continued on her course and 
speed until .she reached the fog bank, when she 
heard the whistle of the defendants’ vessel. vShe 
then sounded her whistle, and her engines were 
put to slow, when another whistle was heard 
and her engines w'ere put full speed astern and 
her whistle sounded. The defendants’ vessel 
then came m sight 300 oi 4o0 yard< off under a 
starboard helm, and at high speed, and struck 
and sank the plaintiffs’ vessel The defendants’ 
vessel was found to blame for going at an ex- 
cessive speed in a fog and in starboarding her 
helm, and there was no appeal as to this The 
plaintiffs’ vessel was found not to bLime. Upon 
appeal • — 

Held — that on the special facts of the case 
inasmuch as the position and course of the 
defendants’ vessel were ascertained before she 
was hidden by the fog .so that the vessels would 
pass clear port to port, the plaintiffs’ vessel did 
not act wrongly in continuing her speed and in 
not sounding her whistle sooner. 

Decision of Barnes, P. (92 L. T. 278 ; 10 Asp. 
M C. 100) affirmed. 

Decision of C. A ((1907) 96 L. T. 869 ; 23 
T. L. R. 358) affirmed. 

The Oravia, (1907) 97 L. T. 523 ; 23 T. L. R. 

663— H. L. (E.) 

243 . Steanishij] and Sailing Ship in a Fog — 
Stopping and reieriing Engines — Itegulations 
for Preienting Collisions at Sea, 1897, arts 22, 
23 ] — A fog-horn which sounded one short blast 
indicated to a steamer that a sailing vessel was 
on the starboard tack and not far off. Those in 
charge of the steamer, which was going dead slow, 
ought to have heard the fog-horn sooner than 
they did, but they were not paying proper 
attention. The master of the steamer stopped 
his engines when he heard the blast. Later on 
he heard it more ahead and nearer, and then he 
reveraed his engines and hard-a-ported his helm 
to counteract the action of his reversed engines. 
A collision, however, occurred. 

Held — that the steamer committed a fault in 
not at once stopping and reveising her engines 
when the other vessel was first heard, by arts. 
22 and 23 of the Regulations for Preventing 
Collisions at Sea, 1897 ; and that the steamer 
was alone to blame for the collision. 

The Merthyr, (1899) 79 L. T. 676 ; 8 Asp. 

[M. C. 476 — Barnes, J 

244 . Vessel hearing Whistle to stog) Engines— 
Asoeiiaining Position of other Vessel — llegula- 


tions for Preventing Collisions at Sea, art. 16.1 — 
The duty of a vessel in a fog in to stop her 
engines when the first whistle is heard, and then 
navigate with caution, and she is to do that 
because she hears forward of her beam a fog 
signal of another vessel, the position of which is 
not ascertained. She is to keep them stopped 
until she can, by hearing further .signals Dnm 
the other ve^el, ascertain the position of that 
other vessel. 

The Eondahe, (1900) 69 L. J. P. 114; 82 
[L. T. 128 , 9 Asp M. C. 106— Jeiine, P. 

246 . Vessel moored to Pontoon — Run into hy 
Second Vessel — Liability for Injury to Pontoon — 
“ Jif Anchor "" — Euty to ring Eell — Tyne Bye- 
laws, 1884, r. 18 (c).] — The T., a steam tug, was 
lying moored to a pontoon in the Tyne, when she 
was run into in a fog by the steam- trawler R. 
The pontoon and bridge connecting it to the 
bank belonged to the Tyne Ferry Company 

The company sued the owners of the T. for the 
damage done to the pontoon and bridge, and the 
owners of the T. sued the owneis of the R for 
the damage sustained by the T. The latter 
agie-d to indemnify the company m respect of 
the coats of their action. The two actions were 
heard together 

Held— (1) that the T. was not “ at anchor,” 
and was not theiefore in fault for not ringing 
her bell in the fog. 

(2) That the damage done to the pontoon and 
bridge was not attributable to the presence of 
the S’. ; and 

(3) ’That the R, was being negligently navi- 
gated 

The Titan • The Rambler, (1907) 96 L. T. 

[93 ; 10 Asp. M. C. 350 — Barnes, P. 

246 . Whistle — Speed — Regulations for Ri'e- 
venting Collisions at Sea, arts. 16 and 21.] — The 
captain of the C., while steaming at about three 
knots an hour in a thick fog, heard the ilT.’s 
whistle faintly, and sounded his in leply, and 
continued to whistle after that time , and he 
heard the M.'s whistle blown until the collision. 
The captain of the C misjudged the sound of the 
M's whistle. The whistle remained on the same 
bearing all the way through. The speed of the 
C. was kept up until the last moment, and then 
she crashed into the M and sank her. 

Held — That the C. ought to have stopped her 
engines and taken off her speed in oider to com- 
ply with art. 16, for, although art. 21 is a general 
rule, it is qualified by art. 16 in cases where the 
latter article ap]plies. 

The Ca'ihay, (1899) 81 L. T. 391 ; 8 Asp. 

[M. C. 35 — Barnes, J. 

(b) Generally. 

Eiland Tidal Water — Application of 
Regulations — All Waters connected loith the High 
Seas navigable by Sea-going Vessels — Ultra vires 
— “ Course authorised or required by these Rules ” 
— Course dictated by Good Seamanship — Neces- 
sity to Signal — Regulations for Preienting Colli- 
sions at Sea, arts. 27, 28, 29 ] — The Regulations 
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for Preventing Collisions at Sea apply, unless ex- 
cluded by local rules, to inland navigation m 
waters connccterl -with the high seas and navi- 
gable by sea-going vessels, and in that application 
they aie not ^dtva vires. It is now too late to 
argue to the contrary in the G. A. The observa- 
tions to tiiat effect by Gorell Barnes, J., in The 
Carlottn, ([1899] P. 223 ; 16 T. L. R. 362) 
approved. 

In art. 28 of the Regulations, which provides 
that wjjen vessels are in sight of one another a 
steam vessel under way, “ in taking any course 
authori.sed or required by these rules .shall 
indicate that course by ” certain signals on her 
whistle or siren, the word “ authorised ” includes 
any course which, for the safety of the vessels, 
good seamanship requires to be taken with refer- 
ence to the other vessel. The rule therefore 
applies when one of two approaching ve.ssels 
think'i it necpswary m order to avoid danger of 
C(dl)=ion, to go .i=.t('in though not ab-.tiiiUely 
I equ' red Iw ruli. to do -o 

.7/m (■]9U2] P 2.60, 18 T L. R. 

727, Xo 2S2. i/i//vf) ai)pioTC<l. 


23 by not stopping and reversing as soon as she 
saw the B., and had not proved that her breach 
of the regulations was justified as being the 
only chance, or the best chance, of escaping a 
collision. 

The Khedive ((1880) .6 App. Gas. 876 ; 62 
L J. Adm. 1 ; 29 W. R. 173 , 43 L. T. 610— 
H. L.) applied. 

WiNDEAM r, Robertson, (1905) 7 F. 666— 

[Gt of Sess. 

260. JS\i Proof that Collision not dne to Breach 
of Begnlations — Bcfiulations for Prerentmi Ool- 
lisions at Sea^ 1897, art. 28 j — In a collision 
between two vessels, one of the ve.ssels held to 
blame for not indicating to the other vessel, by 
blowing two short tdasts on her whistle, that she 
wasdiiecting her course to port, as required by 
ait. 28 of the Regulations for preventing coUi- 
sions at Sea, 1897, it not being proved that the 
bic'fich (A till' leg’iliirion^ i-onld luA i ois.bh liiivc 

( OIll I iblUOlI 10 tilO Ondl'.lOtl 

I nr. VkxstoCRAT, [ 19ij8] I’ 9, 97 L T ."38 77 
[1.. .r P 67, 21 r ]. R. 21— (' A 


Dccisoii of llcaiio J. (10 A"P -M. G 2.‘)7 . id 
L. T 8.63) mioiiCd. 

The Avsiiuw, ''I'ur/] P 161 • 76 L J P. 61, 

[97 L r 16 :"10 A^-p M. G 13" : 23 T. L R 

37, '^-G A. 

248. Manehedcr Ship (.anal — Whether Col- 
lision llnie-, a/ipli/ — Fin/ — Bidi/ of losw/.v in 
Canal on hear nij Wtudle — Iief/nhiTinhsJor J^re- 
leidintj Cidli.'.ion'i at Sea,arh. 16 30 — ^^err]iant 
Sliipjana -\ef 1891 (67 A; 68 Vicr. i: 6(J), ,v ILs 
(1).] — Si'iitlde, the llegiihuions for Pre\ curing 
Goili'ioiio at .8ca ilo not apph lo the Manchc-iier 
Siiip Canal 

Lven if they do a \e.-sel in a fog buiuiiig a 
wiiNiIc ioiwaid of ihe beam need not nocessarily 
sioi) . ior appioacliing vessels in a canal must 
be end on and may be a-sumod to be on then 
Tight ,"idc and thoiofoie then posit.on is i-uJli- 
cicntlv *• asccM lairicd. 


' 261 Bef/niatioo,o of l"it7 tor Pri'ientna/ Col- 

iisiims at Sea, art. 21 — ('ond.rnt (lon.'^- By ail. 
21 ol the llcguLiLious ol 1897 for I’rewiuing 
j f'olh^.ioii" ar Sea — AVhero by any of (hpjo 
I iulo> one of the iwo vc.-'( K i^ io keep ou( of 
, the cay. the oihoi --hall keep her coiii'C and 
I "pc(‘d .Vide — Wlicn, in (•on"eqncnco of thick 
Vv'oatl’.ei Ol Ollier caus^N vueh \o‘=scL finds her-elf 
I -0 clo«c that colli'=icn cannot be aiouled by the 
, action of the giving-wa\ vessel alone r-he al.so 
1 shall take such action as wdl bc.-l aid to avcil 
' colli.- ion.’" 

' IIelb — liml the C'on..LViic1,ion to bo put upon 
I The luio 1' 1liai ihe '.c-isel ivliich ii.is to keep her 
I cour"C and "iieod i^ lo (hi ->o until Tlic otlier 
ve""ol could not avoid a I'oll Mon without the 
j a--..i"i ance of the vcb"cl wiiioh Iun to keep her 
con I so and speed. 

I The OuNr„s\ (1900) 16 L T R. Mi' — C. A. 


The Hare, [1904] p. 3, d . 73 L J P 17, 96 
,rL T 32.i, 20 'T L K. 291, 9 A-ji. M G. 

617 — BarriC'-. J 

249 Xon-coin/duinee icith Be/juiations —Onus 
ofjiistiJijuKjCoiiduel — FeijulatioinJor Prewnfini/ 
Colh'^'ons at Sea, ar(\. 20, 21, 22, 23 ] — The 
('olh-iioii Regulations aic> absolute lulcs to be 
di^ivgaidod only at the pciil of tho=!e who hi oak 
them and in i-a-os oL absolute nccC'.snv j 

The A', a steamship, found tieuselt dangerously 
clO'C to ilie i/ a sailing vessel; owing to the | 
insiifliciency of the A/.’-v lights, rhe K could not I 
tell ivhiit her cour-.i.' was she. theiefoie. .-Lai- ! 
boardod in order to turn away from her and 
coTiLiiiucd at full sjiced This biought her aeio^s 
the bows of the B w Inch ran into her umuRhips i 
Three minuto-. aftcnslu* wai^ liisi .sighled. I 

Held — ( 1) that rlie K. was not, lo blame 
merely for crossing the bows of the 71., sjnee she 
could not tell wlia) tire lattci- s course wui" Init 

(21 That -he wa^ in fault for infi'inging art 


I 252. Sjnadroa of M'ar.'i'njn — SaiUni/ Vct<scl 
\pas\vi(i throuijli I'het — Kitajs Itejnlanons and 
ddmiralti/ Instrnei loii'). <u 't 697 (2) (6) (J2) — 
Jtcjii/atiohi tor /^rneiituij CiiilisiiaH at Sea. 1897. 
arts 20 21. 22. 27 — A squadron of Tvai^lnpe- wcie 
stc.amiiig X X W in two cohuniis, ea>;h coluimi 
cone sLing of four «liipe Kaeli ship was two 
cable-, di-lunl fioiii iho eliip ik ^1. ahead ot her. 
iTicasuH'd from foierriiiir ro Coieuiasl Tlio wind 
was somberly A sailing vc—el wa- .seen rm the 
[,o:t bow apinoaclimg ilu; p.n ! eolumn of llie 
s^iiadion, and showing her gicon light. The 
second and thud -InpF m thepoiL column jiorted 
iB order to p.ass clear aliead of the eailmg lesepl, 
and a- the thud ship polled llio foiirtli ship in 
the column (Tta Snttej) starbojuded, in older io 
pas" under the stmn of tlie sul ng vessel, which 
4ie would have done if rhe sailmg ves-,ol had 
kept her euursc. Ju-,t a^ 7'he Snl.lej began to 
answer her starboaid helm, (be "ading ve-sel 
suddenly came np into the wind and altered her 
course eight points, exposing h<‘r led 1 gld lo Ttie 
Sidiej. Thi' latter thereupon put b'hn haul 
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a-port and reversed her starboard engine, but 
immediately afterwards she came into collision 
with the sailmg vessel. 

Held — That The Sutlej acted rightly in star- 
boarding her helm, as she would thereby have 
passed clear of the sailing vessel if the latter had 
kept her course ; that, having regard to the 
obligations under art, 697 of the King’s 
Regulations as to ships in a squadron keeping 
station as much as possible, she did not act 
wrongly in not starboarding sooner ; and that 
therefore The Sutlej was not to blame for the 
collision. 

Decision of Jeune, P. (20 T. L. R. 509) 
reversed. 

H.M.S Sutlej, (1905) 21 T L. R. 325— G. A. 

263. Steamship and Sailing Ship — Stopping 
and Reversing — Rule discussed.l — The obligation 
to stop and reverse is now somewhat less strin- 
gent than it was, and, in case of necessity, 
such action as would best aid to avert a collision 
may be taken. 

The Botnton, (1898) ll T. L. R 173 — 

[Jeune, P. 

264. Wrong Manoeuvre ly One Vessel — Momen- 
tary Relay by Other.] — A captain placed sud- 
denly in a difficulty by the fault of another 
vessel is entitled to time — possibly a very short 
time — for thought. In any particular case it is 
a question of fact whether he did, or did not, 
act with reasonable promptitude. 

Hoek van Holland Maatbchappij v. Clyde 

[Shipping Co., Ld , (1903) 5 F. 227 — Ct. of 

Sess. 

(c) Lights, 

255. Absence of Lights not causing Collision — 
Onus on Plaintiff- — Merchant Shipping Act 1891 
(67 & 58 Viet, c, 60), s. 419, S'mJ-s. (4).] — An 
action was brought by a ketch called The 
Batavia against the steamship Argo for having 
run into her. The Argo was coming up hugging 
the north shore of the Humber. The ketch had 
been in the Victoria Dock, and was coming out 
of the dock into the Humber, and just as The 
Argo was approaching the dock entrance the 
ketch was being warped out without lights after 
sunset in breach of art. 6 of the Regulations for 
Prevention of Collisions at Sea, 1897, and was 
therefoie in fault within sect 419, sub-sect. 4 of ; 
the Merchant Shipping Act, 1894. Considering 
the propinquity in which the steamer was to the 
ketch when the latter was coming out of the 
dock gates, the accident was nearly inevitable. 
The plaintiffs showed that the non-exhibition of 
the red light could by no possibility have contri- 
buted to the accident. 

Held — that the ketch had succeeded in meet- 
ing the onus which was upon her of showing 
that, red light or no red light, owing to the 
action of the steamer the collision was inevitable, 
and therefore The Argo must be held alone to 
•blame. 

The Argo, (1900) 82 L. T. 002, 9. Asp. M. C. 

[74— C. A. 


266. Anchor Light — “In the Forward PaH of 
the Vessel" — Regulations for Preventing Colli- 
sions at Sea, 1897, art, 11.] — By ait. 11 of the 
Regulations for Preventing Collisions at Sea, 
1897, a vessel 160 feet or upwards, when at 
anchor, shall carry “ m the forward part of the 
vussel ” a white light, and another at or near the 
stern. 

A vessel 313 feet in length, at anchor, carried 
her forward light in the fore riggmg abreast of 
the foremost, 72 feet from the stern. 

Held — that the light was carried “in the 
forward part of the vessel" within the meaning 
of art. 11. 

Decision of Bucknill, J. ([1900] P. 43 : 69 
L. J. P. 31 ; 48 W. R. 431 ; 81 L. T. 728) on 
this point reversed. 

The Philadelphian, [1900] P. 262; 69 L. J, 

[P. 101 ; 48 W. R. 514 ; 82 L T. 601 ; 16 
T. L. R. 383 ; 9 Asp. M. 0 72—0. A. 

267. Anchor Light at or near the Steim ” — 
Regulations for Preventing Collisions at Sea, 
1897, ai't. 11 ] — Art 11 of the Regulations for 
Preventing Collisions at Sea, 1897, requires the 
aft anchor light to be “ at or near the stern." 

TheAlgoa was at anchor at night in the Elbe ; 
she had an anchor light forward, and a second 
one aft at 100 or 120 feet from the stem. She 
was 455 feet long. The Oannet coming down 
the Elbe ran into The Algoa Those in charge of 
The Oannet said they saw the forward anchor 
light of The Algoa about a mile ofi, but did not 
see the aft anchor light till ]ust before the 
coRision. It was admitted that The Algoa had 
committed a breach of the regulations by reason 
of the aft anchor light not being “ at or near the 
stern.” The question was whether or not the 
light which by the regulations ought to have 
been exhibited by The Algoa at or near the stern 
was in such a position that it could be seen by 
vessels approaching from above. The nautical 
assessors thought the light ought to have been 
seen. 

Held — that the balance of testimony was 
greatly in favour of The Oannet and that The 
Algoa, which was athwart the stream, having 
her lights in an unusual position, m an admittedly 
improper position, was the vessel that was to 
blame. 

The decision of 0. A. ([1899] P. 230 , 68 L. J, 
P. 99) reversed. 

The Gannet (Owners of Steamship) r. 

[Owners op Steamship Algoa, The 

G-ANNET," [1900] A. 0. 234 ; 69 L. J. P. 49 ; 

82 L. T. 329 ; 9 Asp. M. 0. 43— H. L. (E.). 

258. Barge swinging at Tier — Turn, of 
Tide — Ruty to have Mam on Board — 
Ruty to shoio Light — Preliminary Article 
— Thames Bye-laws, 1898 ] — The barge O , 
laden with a cargo, was fastened by means of 
her headfast to the port bow of the barge J., 
which was moored head and stein to the steam- 
ship V., lying at the tiers at Greenwich. The 
tide at the time was high water slack, and when 
the man in charge of the O. had made her head- 
fast secure, he went on board the F., leaving the 
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G. Tinattended. When the tide ebbed, the barge, 
which was 80 feet long, and had a freeboard of 
16 inches, swung out athwart the stream, and 
the steamship St A., proceeding down the river 
during the night, collided with and sank the 
O Shortly before t!ie collision, the St had 
slowed and stopped her engines and ported to 
allow some sailing barges to pass ahead, and 
when the G. was seen close to and ahead the 
St. A. was making about two knots ; the engines 
of the 8t. A. weie then revet sed. The owners of 
the G. sued the owners of the St. A. for damage 
sustained by the alleged negligent navigation of 
the St. A. 

Helb— that the action should be dismissed, 
as the look-out on the St. A was not defective 
and her speed was not excessive ; the G should 
have had someone on board hei at the turn of the 
tide lo gne notice of the position of the G , and 
to show a light to vessels as they approached, and 
the absence of an}’' signal was a breach of the 
piGlirninary aiticle of the 'I'hames Bye-laws, 
1808 

Tite St. Aubin, [1007] F 60 ; 7(i L. J, F 26; 

[96 L T 687 , 10 Asp M, 0. 298— -Deane, J, 

269 . •' yotnnder Command" — Rc(/tdutioii.ifor 
PreicntiiKj (hUusionn at Sea, 1897, art, 4 (a) 
(c) ] — Whether a vessel is, oi is not, under 
conimaiid within the meaning of art. 4 (a) is a 
nautical question fur the assessors. 

Vessel A , sailing close-hauled on the starboard 
tack, saw the reil light of vessel i^.. rnnningfiee, 
somewhat lino on her starboard bow; she also 
saw two led lights showing that B was (from 
the eflect of a collision) not under command. 

^1 could not lu-ff, because broader on her star- 
board bow weie the masthead and green lights of 
a steamer — in fact, a tug trying to help B A., 
theieforc, put her helm up, and would have 
passed safely across tlie bow’s of B had not the 
laller suddenly ported. 

Hebd — that ^ was right, undei the circuin- 
staiices, in starboarding , and that B was to 
blame because, having led A. to believe tliat .she 
was not under command, .she wrongly changed 
her CO 111 , sc, and so impeded ..fi in her efforts to 
avoid her. 

The Hawthounbakk, [1904] P 120 ; 7.-i 

[L. J. P 18 ; 90 L T 29:-} , Asp.M 0. 5B6— 

Baines, J. 

260 . Side Lujtits — Dumh Bart/e wade fant to 
Side of Tuq — Dntij to compljf loith Beqiilntumn 
Jov Preienhng Collisions at Sea — ''Skip " — 
“ \'^essel used 'ni uVai iqatuni ” — •Merckaiit SJupi- 
Xnng Aat, 1894 (57 & 58 Vict c. 60), ss 418, 742 
— liepdations for Brevciiting CoUisioits at Sea, 
art 5 ] — A lighter, an iron tlunib bai ge of 1 20 
feet m length, with a crew oi two hands, with a 
cargo of stone, lashed alongside the side of a tug 
while the two vessels are pioceeding straight 
down the river Babble, and are making about 
two knots over tiie ground, is a " vessel used ui 
navigation ” within the meaning of the definition 
of a ‘‘ ship ” in sect 742 of the Merchant Ship- 
ping Act, 1894, and consequently obliged to 


comply with the Regulations .for Preventing 
Collisions at Sea where the same are applicable, 
and must therefore exhibit the usual coloured 
side lights. 

The Lightbe No. 3, (1902) 18 T. L. B. 322— 

Barnes, J. 

261 . Steam dJk'awler — Trawl not down — Lights 
— Regulations for Preicnt'nuj Collisions at Sea, 
1897, arts 2,9, 20.] — A British steam trawler 
of over twenty tons gross register was fishing off 
the coast of Europe, north of Cape Finisterre, 
and carrying the alternative lights prescribed 
by art. 9 She had just got in her trawl and 
was going ahead. 

Held — that she must from that moment be 
treated as a steamer under command, carry the 
lights required bj'- ait. 2, and keep out of the 
way of a sailing vessel in accordance witli 
art. 20. 

PIeld, also, on the facts, that she was not 
keeping a good look-out. 

The Tireedsdide ((1889) 14 P D 161 ; 58 
L. J. P 41 . 37 W. R. 783 , 01 L. T. 371— 
Butt, J ) followed 

The Uptoe Castle, [1900] P.117 ; 75 L, J. 1‘, 

[77; 93 L. T 814 , 10 Asp M. C 153— 

Deane, J. 

262 Sreavi Trawler wntk Trawl down — Sailing 
Vessel — “ Special Ciroumstance’i ” — Regulations 
for Prerenting Collisions at Sea, art. 27.]— A 
collision occiiried on a clear night between a 
sailing vessel which was sailing close-hauled and 
a steam trawler which was making about IJ 
knots per boui, and had her trawl down, as 
indicated by the appropriate lights. 

Held— that there were “special eircum- 
stances” within the meaning of art 27 of the 
Regulations, and that the sailing vc.ssol ought to 
have kept out of the way. 

Held, also, that the trawler ought at the 
same time to have acted in accordance with good 
seainaii.ship, and that, under the circumstances, 
she had not done so; and that, thercfoie, both 
vessels were in fault. 

The King’s County, (1904) 20 T. L R. 202— 
, [Baines, J. 

2S3, Steam Tugs — "Under Way" — Towing 
Lights — Anchor Lights — Regulations for Pre- 
senting Collisions at Sea, 1897, arts. 3, 5, 11.] — 
Two tugs, which wei o made fast to the sides of a 
baique, had their towing lights and their side- 
lights up, the barque herself bad her anchor 
lights up The tugs and the baique had moved 
by the propelling power of the tugs up to a 
point nearl}’’ over the anchor of the barque. 

Held — that as a matter of fact, the lights 
showed exactly what was being done — namely, 
that the barque was still at anchor, and the tng.s 
were towing her up to get her anchor, and that 
ait 3 of the Regulations for Preventing Collisions 
at Sea, 1897, applied, as the tugs weie “under 
way," within the meaning of the inles 
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Semble, that the barque had the right lights, 
and that the provisions of art. 6 requinug side- 
lights were not applicable to her, as she was not 
a vessel being towed within the meaning of that 
article, because she was not, strictly speaking, 

“ under way.” 

The Eomakce, [1901] P, 15 ; 70 L. J. P, 1 ; 

[83 L, T.'488 ; 9 Asp. M. G. 1-19 — Barnes, J. 

264 . Suez Cawd — Lights — Duty of Vessel giro- 
Geedmg to the Southward to tie up — Duty of 
Vessel proceeding to the Northward to approach 
with Caution — Rules for the Naiigation of the 
Suez Canal., arts 3, 7, 8, sub-ss. 3, 4, 7, 8, 10 and 
Signal 11 ] — The steamship C., whilst pro- 
ceeding southwards thiough the Suez Canal, 
sighted the navigation lights of a vessel 
appioaehing from the opposite direction. It 
was admittedly the practice in that part of the 
canal for steamships going south to tie up and 
permit vessels going northward to pass them 
The C. drew in to the bank, and extinguished 
her navigating lights, exhibiting the lights 
required by signal No. 11 of the Suez Canal 
Ellies on the free side of the channel. Whilst 
being tied up she was run into anl damaged by 
the other vessel, the C. V. Those on board the 
C. 0. alleged that they had the right of way, and 
that the C. had kept on too long, and had pro- 
ceeded too fast. 

Held — that though the north-going steamer, 
the C. C., had the right of way, yet it was her 
duty to be under such command that, in the 
event of her coming up to a steamship, which 
had to tie up for her, sooner than was expected, 
she could, by stopping or going astern, avoid 
running into such steamship ; and that, as the C. 
was stopped at the time of the collision, she was 
not to blame. 

Decision of Barnes, P. (94 L T. 174 ; 10 Asp. 
M. C. 189) affirmed. 

The Clan Cumminq-, [1907] P. 311 ; 97 L. T. 

[14— C A. 

266 . Torpedo-boat Destroyer at Anchor — King’s 
Ship — Masts not capable of canning proper 
Riding Lights — King's Regulations, art. 1069.] — 
A torpedo-boat destroyer, over 150 feet in length, 
was lying at anchor in a harbour at night, with 
her forward riding light on the ]ack staff 6 feet 
above the deck. There were no masts lu the 
vessel upon which lights could be placed in the 
pos'itions prescribed by art. 1069 of the King’s 
Eegulations (which is in the same words as 
art. 11 of the Eegulations for Preventing 
Collisions at Sea, 1897) Another vessel coming 
down the harbour saw only the forward light, 
the after one being obscuied by an awning, and 
being misled into thinking that she was not 
moi'ie than 150 feet in length, came into collision 
with her. If the destroyer had not exceeded 
160 feet in length the other vessel would have 
passed clear. 

Held — That the destroyer was to blame for 
the collision, owing to not exhibiting proper 
lights, this being negligence on the part of the 


Admiralty for having sent her to sea in a condi- 
tion in which she was not capable of complying 
with the King’s Eegulations as to lights. 

Decision of Deane, J ((1905) 21 T. L. E. 463) 
affirmed. 

The Hieondelle, (1905) 22 T. L. E. 146— 

[0. A. 

(d) Narrow Channel. 

266 . Buoys — Riter Ihames — Sea Reach — 
‘■'■Starboard Hand-buoys" in Mid-riier — Narrow 
Channel — Regulations for Preventing Collisions - 
at Sea, 1897, ao^t. 2a.] — The Trinity House has 
placed four red conical lighted buoys almost in 
the centre line of Sea Eeach in the Thames, to 
mark the not them side of the deepest water. 

Eed conical buoys are “ starboard hand-buoys ” 
denoting that side of a channel which would be 
on the right hand of a captain entering a river 
or harbour. 

Held — that the water between these four 
buoys and the Nore Band buoys to the south of 
them must be regarded as a “narrow channel” 
within ait. 25, and that an incoming vessel 
should keep on the starboard side of such 
channel 

Quecre, what is the effect of the buoj s upon 
the water to the north of them 

The Gustaesbeeg, [1905] P. lO, 74 L J, P 

[42 ; 63 W. E. 360 ; 92 L. T. 630 ; 20 T. L. E. 

79 ; 10 Asp. M. 0. 61— Barnes, J. 

267 . Narrow Chaoinel Ride — Queenstown liar- 
bou) — Regulations for Preventing Collisions at 
Sea, 1897, arf. 25 ] — The entrance to Queenstown 
Haibour is a nariow' channel within the mean- 
ing of art. 25 ; therefore, every steam vessel 
must, if safe and practicable, keep to that side 
of the mid-channel which lies on her sideboard 
side 

The Glengaeiep, [1905] P. 106; 74 L J. P. 

[90 ; 53 W. E 537 , 93 L T. 281 ; 21 T L. E. 

299 , 10 Asp. M. 0. 103— Deane, J. 

268 . Narrow Channel Rode — River Humber — 
Crossing Rule — Regulations for Preventing Col- 
lisio-ns at Sea, 1897, arts 19, 21, 22, 23, 25.] — 
An incoming and an outgoing vessel collided on 
the soutb side of the entrance to the Humber. 

Held — ( 1) that the incoming ve sel was to 
blame, for (semble') the channel in that place is a 
“ nairow channel,” and she ought to have been 
on the north side, and, even if it is not a 
“narrow channel,” the outgoing vessel coming 
from Grimsby was obliged to take the course she 
did, and room ought to have been given to 
her ; 

(2) That the outgoing vessel was also to blame, 
for she ought to have waited, or to have reversed, 
since, even if the crossing rule did not apply, she 
saw the lights of the other vessel in a position 
of danger. 

The Ashton, [1905] P. 21 ; 74 L. J. P. 28 ; 

[63 W. E. 639 ; 92 L. T. 811 ; 21 T. L. E. 126 ; 

10 Asp. M. C. 88 — Barnes, J. 
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269 . Kui'row Chaiinel Bide — To what Waters 
it applies — Approach, to a Harbour — Regulations 
fur Prerenting Collisions at Sea, 1897, arts. 19, 
21, 22, 25, 27.] — The “narrow channel” rule 
ought to be regarded as applicable to such waters 
as those lying between two breakwaters or piers at 
the entrance to a harbotrr, and to so much of the 
water outside such points as is necessary for the 
negotiation of the passage. 

The Knareshro ([1907] P. 38, n.— Barnes, J.) 
followed. 

Even if the rule does not in strictness apply 
to such waters, good seamanship requires 
that the principle enunciated in it should be 
followed. 

Decision of Barnes, P. ([1907] P. 36, 76 
L. J. P 97 ; 96 L. T. 239 , 10 Asp. M. C. 361) 
afiirmcd. 

THJ3 KAIsnil IViLIlBLM Dlill GltOSSU, [1907] 

[P, 259 , 76 L J. P. 138 ; 97 L. T 366 ; 23 
T. L. B. WA—U A. 

270 . Vessel coining out of Dock into Borer — 
^‘Sta rboard-sidc Rule ” — Regulations for Prei eat- 
ing Collisions at Sea, 18i)7, art. 19 — Dock Master's 
Orders — Mersey Docks Acts Consolidation Art, 
1858 (21 & 22 Vict. a. xcii.), s. 49] — A steam 
vessel, leaving a dock on the Mersey, was stopped 
at the entrance by the dock master, anti was 
subsequently told that she might go, but was 
warned to look out for a tow and tugs coming 
down the nver. She, in fact, collided with 
them 

Tn an action by the steamer again, st the dock 
hoard on the ground that the dock master had 
been guilty of negligence in ordering her to go 
at the parlicular moment *: — ‘ 

Held — that he had, in fact, given no order, 
and that the claim failed. 

As between the colliding vessels : — 

Held — that the starboard side rule did not 
apply to a vessel coming down the nver, and 
finding another coming out of dock on her star- 
board side, and also that (on the facts) the 
steamer could have seen the lights of the tow 
and tugs by the exercise of due care, and that 
she had been guilty of negligence in not seeing 
them in trine, and also m her manoeuvres after 
she did see them. 

The SuitLiGHT, [1904] P. 100; 73 L J. P. 25; 

[90 L. T. 32 ; 9 Asp. M. 0. 509— -Buckurll, J. 

271 . Vessel turning in River — Duty oj Steam 
Vessel to wait — Regulations for Prevent i'ng 
Collisions at Sea, 1897, art. 25.] — Art. 25 of 
the Regulations for Preventing Collisions at Sea, 
1897, which provides that in narrow channels 
every steam vessel shall, when it is safe and 
practicable, keep to that side of the fairway or 
mid-channel which lies on the starboard side of 
such vessel, is not applicable to the case of a 
vessel turning in a river. The steamer should 
wait if by so doing she can avoid a collision. 

The WHlTLIEBDElir, [1901] 83 L. T. 748 ; 17 
[T. L. E. 183 9 Asp, M. C. 154 — Barnes, J, 


(e) Negligence, 

272 Barge moored in Barge Roads — Xece<i.dtij 
for Watokiiian — Test of IVegiigence.'] — The barge 
(r., moored in the barge roads in the nver 
Thames near Greenwich Pier, was left un- 
attended 

The ketch W. B. fouled the barges at the roads 
and then grounded on the road mooring chains. 
The W. B. got clear of the roads on next flood 
tide, and at the same time the C. and other 
barges got adrift. The <9. ultimately caught 
under a dolphin, and some of her cargo was lost 
and some damaged. 

The cargo owners brought an action to recover 
their damage against the owners of the W. B., 
who alleged that the owners of the O had been 
negligent in leaving her unattended. 

Held — that the question of whether it was 
negligent to leave a barge unattended was a 
question of fact, but that it wa.s not negligent to 
leave a barge nnatteiided in a river or dock if 
there was no reasonable ground to anticipate 
danger to the baigc, and the fact that if a man 
had been in attendance he might have pievcnted 
the damage was no evidence of iiegligeiico. 

The Westeeh- Belle, (1996) 95 L T 364 , 
[10 Asp, M. C 279— Barnes, P. 

273 Barges on Tow — Position oj Anvkors — • 
I’hames Bye-laws, 1898, r. 11.] — The plaintiffs’ 
barge. Jubilee, was lying with tlnee other 
barges in tow of a steam tug in the nver Thames, 
The defendants’ barge Six Sisters, one of the three 
other barges, was astern of The Jubilee, and 
tailed louiul under the influonoe of the wind and 
the eddy tide, langed up, and on the tug going 
ahead. The Jubilee sen aped across the stern of 
The Si.it Sisters, and sustained damage by being 
pierced below the water lino by the anchor 
hanging over the bows of 'Ihe Six Sisters, with 
the peak four feet undei water The plaintiffs 
sued the defendants for damage by colhsioii. 

Held — that if barges are navigating together 
their anchors should be placed sufficiently low so 
as not. to be a source of danger to each other, in 
case any contact takes place between them, and 
that this danger should be guarded against by 
lowering the anchor .sufficiently to clear the 
bottom of the barge.s, and that the plaintiffs were 
entitled to recover. 

The Six Sisters, [1900] P. 302 ; 69 L J. P. 

[139 — Barnes, J. 

274 Contributory Kegligcme — Thames Bye- 
laws, 1898, art. 47 ] — The Ovingdeaii Orange 
was coming up the river Thames and was about 
to go into the West India Dock, and when she 
got opposite Blackwall Point she found it neces- 
sary to turn lound She — a large vessel — had a 
.steam tug in attendance to assist her in the 
operation of turning round and going into the 
dock. The steamship Porsete was coming down 
the liver again, st the tide, and by art. 47 of the 
Thames Bye-law, s, it is provided that, “ steam 
vessels navigating against the tide shall, before 
rounding Blackwall Point, w'ait until any other 
vessels loundmg the point with the tide have 
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passed clear,” The Forsete saw The Onmjdean 
Grange and 'Jhe Fovsete slowed, but continued 
upon her course and brought herself into the 
position at which the collisum ultimately took 
place. The President found that 'Ike Omngdean 
Grange, in cairying'out the manoeuvre, was 
guilty of negligence and did not keep sufficient 
look-out , that 'The Forsete ought not to have 
been wheie she was at the time of the collision, 
and this, coupled with the fact that a couple of 
barges were theie also, complicated the man- 
oeuvre which 'The Omngdean Grange was carry- 
ing out in such a way that she was hampered by 
tke wrongful act of The Forsete and there was 
required from 'The Omngdean Grange a higher 
degree of care than ordinary. 

Held — that there was abundant evidence to 
support the conclusion of the President, which 
was arrived at without any misdirection in 
point of law. 

'The Margaret (^Cayzer and Carron Co.') 
({1«84) 9 App. (Jas. 873 , 53 L J P. 18 , 32 W. E. 
664 ; 50 L. T. 447 ; 5 Asp. M. 0. 204— H. L. (E )) 
distinguished, 

Decision of Jeune, P. ([1901] P. 127 ; 70 
L. J. P. 27 ; 86 L. T. 344) affirmed. 

The Oving-dean GtEange, [1902] P. 208 ; 71 

[L. J. P. 105 ; 87 L. T. 15 ; 9 Asp. M C 242, 

295—0. A. 

275 . Initial Fault.'] — 'Ike Chittagong was 
anchored in the Bosphorus. In order to continue 
her voyage to Singapore about 10.30 in the even- 
ing she weighed her anchor, and after steaming 
slowly ahead for a short distance she proceeded 
to turn short round At this time The Kostroma 
was coming up the Bosphorus, and The Chitta- 
gong would whilst turning be running acioss her 
course. 'The Chittagong was by her movement 
on a wrong course or in a wrong position, whilst 
The Kostroma was on a right course. The vessels 
coUided. The nautical assessors consideied that 
the initial fault of 'The Chittagong was in having 
tried to make too sharp a turn, and that there 
was negligence on the part of those who had 
charge of 'Ike Chittagong in not leversing her 
engines and going astern when they found that 
'The Kostroma was pursuing her course. 

Held — that the collision was solely occa- 
sioned by the negligence of those on board The 
Chittagong. 

Steamship Chittagong (Owneks of) v. 
Steamship Kosteoma (Owners of), 
1901] A. 0. 597 ; 70 L. J. P. C. 121 ; 85 L. T. 

430— P. C. 

276 . Negligently dragging doion towards 
another Vessel — Slipimig Cham and goutting 
out to Sea to aso'ul Collision — Damage — Fx- 
joenditure incurred in Coals and Stores con- 
sumed and Anchor and Chain lost — Lmbility of 
Negligent Vessel.] — If a vessel by negligence 
drags down towards another, and if it is a 
natural consequence that the other vessel is 
obliged to take a step which involves her in some 
expenditure, that is damage for which the first 
vessel IS liable. 


'The Norman took up a position giving 'The 
Port 'Victoria, a vessel riding at anchor, a berth 
of three-quarters of a mile. 'The Port Victoria 
dragged towards The Norman, and was driving 
because she had insufficient scope of cable, and 
was thereby violating the rule of the local 
authorities, which was that a vessel riding in 
that anchorage should not have less than seventy 
fathoms of chain, but The Port V ictoria chose to 
ride with forty-five fathoms of chain, and after- 
wards veered out to only sixty-five. 'The Port 
Victona had a bad look-out, because nobody on 
board her was awaie of her dragging until she 
had dragged a considerable distance and until 
she was tolerably close to The Norman. 'The 
Port Victoria fouled the chain of 'The Norman, 
and to avoid a collision the latter vessel slipped 
her chain and put out to sea. The expendi- 
ture thereby incurred in coals and stores con- 
sumed and anchor and chain lost was agreed 
at £308 1^. 6<Z. 

Held— that undei the circumstances the 
expenditure which 'The Norman had been 
exposed to was so far the consequence of 'The 
Port Victoria's negligence as to make her liable 
therefor. 

The Poet Victoria, [1902] P. 25 ; 71 L. J. P. 

[36 ; 50 W. E. 383 ; 86 L. T. 804 ; 18 T. L. E. 

164 ; 9 Asp. M. 0. 314 — Jeune, P. 

277 . Steenng Gear— Failure of Steam-steering 
Gear — Failure to have Hand-steering Gear 
available,] — A vessel was going up the St. Law- 
rence and approaching the narrowest part, and 
had opposed to her a strong current Her steam- 
steering gear failed, gave her a sheer to port, and 
she collided with an approaching down-coming 
vessel. There was a complete failure to have 
hand-steering gear available or to have anybody 
there to use it or make any employment of it as 
a substitute in case ‘the steam gear failed. 

Held— that this was a failure for which the 
vessel in default must be held responsible 

The Threet Court, (1900) 69 L. J, P. 117 — 

[Jeune, P, 

278 . Sunhen Vessel in Fairway of River 
'fhames — Negligence of Contractor — Liability of 
Owners of Sunken Ve.ssel,] — The owner of a 
vessel sunk in the fairway of a navigable river, 
who has not abandoned the wreck, but has 
agreed with an independent contractor to raise 
her for him, is answerable in damages for the 
loss sustained by the owners of another vessel 
running foul of the wreck without negligence, 
in consequence of the wreck being improperly 
lighted. 

Held — ( 1) that an obligation was thrown 
upon the owner of the vessel sunk to see that 
the independent contractor took the necessary 
precautions, and as necessary precautions vvexe 
not taken the owner could not escape liability 
by seeking to throw the blame on the contractor. 

Penny v. Winibledon Urban District Council 
([1899] 2 Q. B 72 ; 68 L. J. Q. B. 704 ; 63 J. P. 
406 ; 47 W. E, 665 ; 80 L. T. 616 ; 16 T. L. E. 
348— C. A., see Peactice and Procedure, 81) 
foEowed. 
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HkIiD — ( 2) that so long as, and so far as 
possession, management, and control of the 
wreck was not abandoned or pinperly trans- 
ferred, there remained on the owner an obliga- 
tion in regard to the protection of other vessels 
from receiving injury from her. 

The Utopia ([1893] A. G. 492; 62 L. J. 
P. C. 118 ; 1 JR. 394— P, C.) followed. 

Decision of Barnes, J ([1899] P, 74 ; 
68 L. J. P. 22 ; 47 W. E. 398 , 80 L. T. 25 ; 16 
T. L. E 170 , 8 Asp. M. C. 483) affirmed. 

The Snark, [1900] P. 105; 69 L. J. P. 41 ; 

[82 L. T. 42 ; 16 T. L. R. 160 , 9 Asp. M. G. 

50— C. A 

(f) Sound Signals. 

And m' Fisheries, 30 

279. “ Kot uiulee Command" — Vessel Aground 
in the Jti'ier Thames — Signals — Thames Jige- 
laios, 1898, art. 40 — Ilegidatums for Pre- 
lent'uig Collisions at Sea, 1897, art 4 (a) ] — 
Plaintiffs’ vessel, while proceeding up the 
Thames, took ground at Limehouse Reach 
about 3 20 p.m., and leniairicd hard and 
fast She sounded the four-blast signal pre- 
scribed by art. 10 of the Thames Bye-laws to 
signify that she was out of command. Defen- 
dants’ vessel, which was following her up the 
river, disregarded these signals and lan into her 
stern. 

In an action by the plaintiffs to recover 
damages, the defendants alleged that the plam- 
tift’s’ vessel had faded to cairy two black balls 
as presenbed by art. 4 (a) of the Regulations 
for Pi eventing Collisions at yea m the case of 
vessels out of command. 

Held — that, assuming without deciding that 
the Regulations for Preventing Collisions at Sea 
applied to the river Thames, art. 4 (a) of those 
regulations was not applicable, as it applied only 
to vessels not under command whilst alloat ; and, 
furtlier, even if that article did apply to vessels 
aground, the case was governed by art. 40 of the 
Thames Byc-laws. 

The Carlotta, [1890J P. 223; 68 L. J. P. 

[87 ; 47 W. R. 702 ; 80 L. T. 664 ; 15 T L. R. 

362 , 8 Asp. M C. 654 — Barnes, J. 

280, Collision — “ Not under Command ” — 

Agimind" — Not geung Signal as to Course 

^'■authorised or required" hy Rules — Going 
Astern rn Ordinurg Course of Naiigation, not 
from, FearoJ Collision — Regulations for Prevent- 
ing Collisions at Sea, 1897, arts. 4, 11, 28.] — 
Two steamships were approaching the same 
point before sunrise, but iii tropical daylight, on 
crossing courses. The C., whose duty it was to 
give way, ported to pass under the JB, 's stern, 
but did not clear her. It appeared that the R. 
was at the time slowly dragging through mud in 
shallow water at a speed of only one mile per 
hour, and was from time to time, in order to 
assist her piogress and clear her screw, reversing 
her engines The C. had failed to calculate the 
slowness of the B.'s speed, and had not ported 
sufficiently. 


Held (by Lord Alveistone, C.J., and 
Kennedy, L.J.) — that the R. was free from 
blame, and was not “aground” or “under no 
control,” and was not therefore bound to exhibit 
two red lights under arts. 1 or 11, nor was 
she bound to signal the fact that she was at 
times going astern, for she did this in the 
ordinary course of her progress, and it was not 
a “course authorised or required” by the rules 
with reference to the position of the C 

Held (by Moulton, L J.) — that the B. was to 
blame because she had not given such a signal, 
and it was not proved that hei omission to do so 
could not have contributed to the collision. 

Per Moulton, L J ; Qncere, whether the 
departure from the above rules ” autlioiised by 
art 27 can apply to art. 28, which is couchctl 
in imperative terms. 

The Bellanoou, [1907] P. 170 , 76 L, J. P. 

[83—0. A. 

On appeal, affirmed on the ground that, if 
the R. was to blame, her neglect could not have 
affected the action of the ('., [li)07j A G. 269 , 
76 L. J P 160 , 97 L. T. 315— li. L (E.) 

281. Steamer leaving Roolt under Starhoard 
Helm, — "Tailing ang Course authorised or 
reipitred hg these Rules" — Turn Short Blasts — 
Regulations for Preventing Collisions at Sea, 
1897, ait 28] — The. Bengal Sy was comitig 
out of dock into the Memey and making a turn 
as sharp as possible under the action of her 
starboard helm, to get to tlie place to which she 
wished to go, 'Jhe ^doiivnc S.B. was coming 
down the river close to the wall, was not being 
carefully navigated, and having starboaided tor 
some leason and blown a two-blast signal, she 
then, with 'Ihc Bengal on her slarboard bow, 
ported just before tlie collision and ran into The 
Bengal 

Held— that The Mourne was to blame , that 
the woiding of ait 28 of the Regulations for 
Preventing Collisions at Sea, 1897, did not 
apply to the circumstances of the case, and The 
Bengal was not compelled to give two short 
blasts as indicated by the rule, as she was not 
“ taking any course authorised or lequired by 
these rules.” 

The Mourne, [1901] P. 68 , 70 L. J. P. 7 , 

[83 L. T. 748 , 17 T. L. R. 194 , 9 Asp. M C 

155— Jeuno, P, 

282 W'histluig Rule — Indicating Course when 
Vessels are in Sight of one another — “ Course 
authorised or required by these Rules" — Regula- 
tions for Pre tenting Collisions at .Sea, 1897, 
art, 28.] — By the Regulations for Preventing 
CollisiouB at Bea, 1897, art. 28, “when vessels are 
111 sight of one anotiier, a steam vessel under way, 
in taking any coin se authorised or leqmied by 
these rules,” shall indicate that course by ceitain 
signals on hei whistle oi siren 

Held — that the word “ required ” was clear 
enough, as there are certain things lequired by 
the rules to be done ; that a large uiteipretatiori 
ought to be given to the word “authorised,” and 
that it included any course which, for tJie safety 
of the vessels, good seamanship requires to be 
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taken with reference to the other vessel then in 
sight -although it is quite true that there are 
certain cases where a more distinct authorisa- 
tion arises ; and that masters of vessels should 
err, if they err at all, on the side of whistling 

The Uskmoor, [1902] P 250 ; 71 L. J P. 

[103 , 51 W. R. 93 ; 87 L. T. 55 , 18 T. L. R. 

727 ; 9 Asp M. C. 316 — Jeune, P. 

(g) Tug and Tow. 

283 . Fog — Duty of Tug to Slog) — Regulations 
for Pfeienting Collisions at Sea, art. 16.] — A tug 
with tow in charge is not necessarily exempt 
from the duty imposed by art, 16 mion 
steamers in a fog. 

Held -on the facts of the particular case, 
that the tug could safely have stopped and 
allowed the way to run off her tow, and that 
therefore she had committed a bieach of 
art 16. 

Decision of Barnes, J ([1901-] P. 41 , 73 
L J. P. 8 ; 89 L. T. 481 ; 9 Asp. M. C. 497) 
affirmed. 

The Challenge and The Duo d’Aumale, 

[1905] P. 198 , 74 L J. P. 55 , 93 L. T 390 ; 

Asp. M. 0 105—0. A. 

284 , Fonnmj One. Vessel — Tug with Under- 
loay Lights — Liability of Tow — Mersey Rules, 
1900, art. 4 (a) — Regulations for Rrerenting 
Collisions at Sea, 1897, art. 3 — Merchant Ship- 
ping Act, 1894 (67 & 68 Viet. c. 60), s 419, 
suh-s. 4 ] — A screw steam vessel. The Veritas, 
was towed into the Mersey with her engines 
broken down, and her master, as the holding 
ground was not very good, arranged with a tug. 
The Prairie Cooh, to sto'g alongside to assist, and 
to manoeuvre, if necessary. The tug was made 
fast to The Ventas with' a 7-inch rope, fore 
and aft, sufficiently strong to serve as a towing 
hawser if necessary. The tug, while exhibiting 
a steam vessel’s under-way lights, namely, a 
masthead light and sidelights, was run into by 
the defendant’s steam vessel, The Devonian, 
which was held to blame for bad look-out in not 
seeing the hghts of The Veritas. 

Held — ( 1) that the tug was in such a position 
and doing such work in the Mersey as made it 
imperative for her, within the rule, to have two 
white lights at her masthead, and that there was 
more than a possibility that the absence of a 
second white light might have contributed to 
the collision ; (2) that the tug and tow being so 
attached were under such management and con- 
trol that they were practically one vessel , that 
the rule had been infringed by The Veritas, the 
master of which had imposed upon him the duty 
of controlling and governing the tug and seeing 
that she had proper hghts, and that The Ventas 
was to blame for the impioper lights on The 
Prairie Cooh. 

Decision of Jeune, P. ((1901) 84 L T. 126 ; 17 
T. L. R. 284) affirmed. 

The Devonian, [1901] P. 221 ; 70 L. J. P. 

[66 ; 49 W. R. 665 ; 84 L. T. 675 ; 17 T. L R 
632 , 9 Asp. M, C, 179— C. A, 


286 . Merchantmen and Fleet of Warshigis — 
OhligatioH of Warsltigis to olsercethe Principles of 
good Navigation — Improper Act of Merchantman 
— Avoidance of Mischief hij exercise of Care and 
Diligence on part of Natigating Lieutenant — 
Regulations for Preienting Collisions at Sea, 
1897, arts, 19, 21, 22, 27 — 2Iercliant Shipjnng 
Act, 1894 (57 & 58 Vict. c. 60), s. 741.]— An 
action was brought by the owner of the merchant 
ship Fast Lothian against the navigating lieu- 
tenant of H.M.S. Sans Pareil. The Fast Lothian 
was going fiom Hantes to Cardiff, and was pro- 
ceeding in a northerly direction in tow of a tug. 
Both tug and tow had all their hghts burning 
properly, and the tug had two white lights, one 
above the other, at the regulation distance, 
which showed that she had another vessel in 
tow. A 'fleet of warships, which was proceeding 
up channel in four lines at a speed of ten knots 
an hour, was on the port side of The Fast Lothian 
— that was to the westward — and was seen at a 
distance of about six miles All the vessels in 
fleet had their lights up The Fast Lothian and 
her tug kept their course and maintained their 
speed, which was about six knots an hour. The 
Fust Lothian and her tug crossed ahead of the 
Furopa, the leading ship of the southernmost 
line of cruisers, and when the tug and tow reached 
the line of battleships — which was three-quarters 
of a mile off the southernmost line of cruisers, 
each of the four lines being three-quarters of a 
mile apart, and each vessel following the other 
at a distance of about 400 yards— the navigating 
lieutenant of The Sans Pared, which was the 
leading battleship, ported his helm to go astern 
of the tug, but assuming that the tug had nothing 
behind it, when in reality it had The East Lothian; 
he then starboarded his helm to get back into 
line, and so rammed The East Lothian, with the 
result that she sank and one life was lost. It was 
admitted that this was negligence, and in the Court 
below The Sans Pared was held solely to blame. 

Held — that (1) when Her Majesty’s ships 
were navigating in water like that above de- 
scribed they must observe the principles of good 
navigation 3 ust like any other of Her Majesty’s 
subjects, and must obey the rules of the road , 
(2) that 'Jhe, East Lothian had broken no statu- 
tory regulation, as none applied; (3) that the 
cause ot action by The Fast Lothian against the 
Sans Pareil was really for negligence ; (4) that 
lb was an improper act of navigation for The Fast 
Lothian to continue hei course and speed, in the 
circumstances of the case, and to persist in going 
across the fleet, which those in charge of her 
saw coming up on her port side six miles off ; 
(5) that the navigating heutenant on board 
H M S. Sans Pared could, by the exercise of 
ordinary care and diligence, have avoided the 
mischief which happen^. 

The Margaret {Cayzew. Carron Co.') ((1884) 
9 App Cas. 873 ; 63 L. J. P. 17 ; 32 W R. 
564 , 50 L T. 447 ; 6 Asp. M. C. 204— G. A.) 
referred to. 

Decision of Gorell Barnes, J. (82 L. T. 356 ; 16 
T. L. R. 241) affirmed. 

H M.S Sans Pareil, [1900] P. 267 ; 69 

[L. J. P. 127 ; 82 L T. 606 ; 16 T. L R 390 ; 

9 Asp. M C. 78—0 A 

22 


H.D,— VOL. Ill 
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286 Pilot Cutter lashed to low—Tliird Vessel 
— IVeejligence of 'Pm — Inde,pe,ndent Duty of Tug 
to aroul Danger — Identijiention of Vessels — 
Costs ] — A sailing vessel in charge of a pilot, and 
having a pilot cutter lashed alongside, was being 
towed by two tugs down the Biistol Channel. 
A collision occurred with a schooner, and both 
the cutter and schooner weic injured. One of 
the tugs towed the schooner into harbour. 

Jeunc, P., had held— (1) that, though thO'-e 
in charge of the sading icsscd had been guilty of 
negligence ui not juopcily directing the tugs, the 
latter were nevcitlielcss Jiable to the schooner, 
for it was their duty to use leasonable care and 
skill to avoid collision and had failed to do so. 

'The Altair ([1H<)7] P. lU.-i , (Ifi L J P 12; 
4.'5 W Pv 622 , 76 L. 26;-! , 8 Asp M G 22 1— 
Baines, .) ) followetl 

(2) That the euttei could not be idcntitied 
with the sailing ves.scl, and that, therefore, .she 
could lecovei against the lugs on the same 
gioiiiids as the schooner. 

'The Demina (flSSiS) App Cas. 1 ; 57 L. J 
P D. A (if) , 58 L. T. 42:1—11 L ) followeil 

On appeal by the tug owners — 

Held — that the pilot cutter had in fact also 
been guilty of negligence, since she might have 
cast off m time to escape a collision , that the 
tugs weie only liable to the pilot cuttci for one 
moiety of her eiaini, and that each party must 
pay their own costs. 

Decision of Jeunc, P. ([1904] P. 400; 74 
L J. P 3 , 92 L. T. 173 , 10 Asp. M 0. 19) 
varied. 

The Hauvert Home, [1905] P, 177 ; 74 

[L J. P. 65 , 93 L. T. :495 , 10 Asp. M. (J. 

162 , 76 L J K B. 31 ; 93 L. T. 692— C. A 

(h) Vessels Crossing. 

287 . Ajijmi aching Spot to 'Tnhe Tfp Pilots — 
Regulations for Prere7iUug Collisiom at Sea,, 
arts. 19, 21, 22, 23, 27 ] — Two vessels were coii- 
veiging on a spot m Canadian waters for the 
pur [lose of taking up pilots fiom a pilot cutter, 
on com sea and at siieeds which would probably 
bring them to that spot so as to involve risk of 
collision when the spot was reached. 

Held — that they weie cio®siug vessels within 
art 19 of the Regulations for Pieventmg 
Collisions at Sea, and the vessel which had the 
other on her starboard bow must keep out of the 
way ; and that the fact that the former vessel 
arrived at the spot first with little motion left 
did not, in the ciicumstances, alter the position. 

Tbe Steamship Albano r. The Stea^’Iship 

[Pahisiak, [1907] A C. 193 ; 76 L. J P C. 

33 , 96 L. T. 336 , 23 T. L. R 344 ; 10 Asp. 

M 0 365— P. 0. 

288 . Keegnng Course tti Rivers — Naiigatmg on 
Starboard Side of Ohaimel — Rules for Pretent- 
tng Colhsions at Sea, 1884, ai-ts 16, 21, and 22.] 
— Art. 22 of tbe Regulations for Preventing 
Collisions at Sea, 1884, which prescribes that in 


certain circumstances a vessel must keep her 
course, may have a different meaning when 
applied to vessels navigating rivers to that which 
it bears in the case of vessels in the open sea. 
Although two vessels may be approaching one 
another at such a distance and on such bearings 
that if on the ojien sea they ivould be vessels 
crossing so as to involve iisk .of collision, when 
they aie navigating a rivei theie may be no such 
risk Vessels must tollow, and must be known 
to intend to follow, tlie curves of the river bnnk, 
and they aie not so ciossing if the eouise which 
IS ri'asoiiably to be attributed to either vessel 
w'ould keep her cleai oi the other 

A steam, shill which was on the starhnanl bow 
of anotliei steanisiii]i m a winding river held not 
to blame foi a collision between them although 
she ported liei helm, upon the ground that, in 
[lorting, she was pin suing the eoiiihc which 
should have been atiiibuted to liej, imisinnch as 
it was nece.ssary tm her to do so in older to 
an ive at that side of the channel winch lay on 
her starboaid hand. 

OwNEins OP Steuiship Noumahdie r. 

[OwNEKR OP Steamship I’kkik, [1897] 

A. 0 532 ; 8 Asii M. L G 367 , 66 L J. P G 
97 ; 77 L T. 443 13 T. b R 487— P. C. 

289 lii icr 'Thames — Steam Vessels , , . 
crossing toicards the Other Side" — Rner 'Thames 
Bye-laws, 1898, art. 48 J — A sleamev was, at the 
time of the collision, jiaitly athwart the river, 
and not in motion tin ough the v ater or moving 
ahead or astern over the ground, but was slowly 
swinging to her anchor in the act of turning 
round. 

Held — that she was nol. a vessel ciossing the 
river within the Bye-laws for the Regulation ot 
the River Thames and the Naiigation theieof, 
1898, art 48 : — “ Steam vessels . . ciossing 
tow'aids the other side shall keep out of the w'ay 
of vessels navigating iiji and down.” 

'The. R Iter Derwent ((1891) 64 L T. .509; 7 
Asp. M C. 37 — H L. (E.)) distirigui.shed 

The John Holloway, [1900] P 37 ; 69 

[L J. P. 15 , 48 W. R 416 , 81 L. T. 726 ; 9 
Asp M. 0. 36 — Bucknill, J. 

290 . Ri'ier Tyne Bge-lnws,\^M, arts 21 , 22 .] 
— Theiiver Tyne bye-laws pi ovide that a vessel 
“ requiimg to pass over a part of the channel 
which IS not within that half reserved for its 
navigation,” oi '‘ciossing the river,” shall be 
‘■navigated . . . so as not to cause obstruction, 
injury or damage to any other vessel.” 

Held — that the mles mean that a vessel may 
cross if there is time and oppoitunity to do so 
without hampering another vessel , other ve,ssels 
seeing her about to cross must act reasonably 
and give her a little more loom if lequired, hut 
the responsibility rests mainly upon her, and in 
any event she must clearly indicate the coin se 
which she means to pursue. 

The 'Thetford ([1887) 57 L T. 455 , 6 Asp. 
M. 0 179 — Haunen, P.) followed. 

Tub vSkipsba, [1905] P 32; 74 L J. P. 34; 

[53 W. R. 538 , 93 L T 181 ; 10 As{) M. G. 

91 — Barne,s, J. 



677 


678 


SHIPPINa AND NAVIG-ATION. 


Rules for Preventing CoY\iaioTx&— Continued, 

291 Steam Trawler lying to — Duty to heej) out 
of Way of another Steamer — Regulations for 
Pretention of Collisions at Sea, 1S97, art. 19.] — 
The L., a steam trawler, was lying to, with 
engines stopped, waiting for the tide, with hei 
head pointing north. The steamship K. 
approaching on a course west-half-south, saw on 
her port bow the green and masthead lights 
of the L 

The iV kept on her course, stopping and 
reversing ]ust before she ran into the L 

Held — that the L. was alone to blame, for 
under art. 19 it was her duty to keep out of 
the way. 

The Helvetia (3 Asp. M. 0. 43) distinguished. 
The Broomfield, (1906) 94 L. T. 109; 10 
[Asp. M. C. 194— Div. Ct. 

XI. COLLISION ACTIONS 

(a) Division of Loss 

292 . Action against Tug and Toiu-^Judg merit 
hy Default against Tow — Proceeds of Sale o f Tow 
paid into Court — Plaintiffs' Vessel and Tug 
found Both to Blame — Judgment against Tug 
for HalftheDamnge. ] — In an action against a tug 
and a tow for damage by collision, the owners 
of the tow allowed ]udgment to go by default, 
and the proceeds of the sale of the tow — viz , 
4866 — were paid into Court. The plaintiffs’ 
vessel and the tug were found both to blame, 
and judgment was given against the tug for half 
the damage. The total damage sustained by the 
plaintiffs’ vessel was 44,146. 

Held — that the plaintiffs , were entitled to 
take the 4856 out of Court, and that the owners 
of the tug were liable to pay the plaintiffs 
42,073 without having credit given to them for 
the €866 

The Bm/lishman and The Australia ('[1894] 
P. 239 ; 63 L. J. P. 133 ; 43 W. R 670 , 70' L. T. 
846 — Jeune, P ) distinguished. 

The Mordengry ahd The Blaokoock, 

[1900] P. 1 , 69 L J. P. 3 , 48 W. R. 121 , 81 

L. T. 417 , 16 T. L. R. 14 , 8 Asp. M 0. 691— 

0 A. 

293 . Both Ships to Blame — Damage to Third 
Vessel arising out of Collision — Contribution — 
Joint Tortfeasors — Interpretation of Decree of 
Admiralty Cimrtf\ — Where two vessels come 
into collision, cie hypothesi by the fault of both, 
and one of them, in consequence of the collision, 
comes into contact with another vessel and does 
damage which has to be paid for, then that is 
part of the'damage arising nut of the collision, 
which, by the decree of the Admiralty Court, is 
to be shared between the two vessels. 

It would be an extension of the doctrine of 
no contribution between joint tortfeasors to say 
that you must so construe the decision of the 
Admiralty Court as to e.xclude damages arising 
from tort committed by one of the vessels in 
consequence of or as the result ot the collision. 

The Franklard, [I901J P. 161 ; 70 L J. P. 

[12; -L. T. 393 , 17 T. L. R. 419, 9 Asp. 

M. C. 196— Jeune, P. 


294 . Both Ships toBlame — Damages Recovered 
by Crew,'] — A collision having occurred between 
tw'o vessels, an agreement was made betwnen the 
owners of the vessels that each was to blame, 
and that “■ the damages arising therefiom ouglit 
to be borne equally by the owners” of both. 
Subsequently the representatives of the seamen, 
who were drowned owing to the collision, on 
board of one of the vessels, made claims against 
the owners of the other vessel, and these claims 
were settled by the payment of a sum of money 
The owneis w’ho paid the claims sought to recover 
one-half thereof from the owners of the other 
vessel under the agreement. 

Held — that the sum so paid was not damage 
arising out of the collision, that the representa- 
tives of the seamen could not have recovered 
against the owners of the vessel on which the 
seamen were serving, inasmuch as the collision 
was caused by the negligence of a fellow-servant, 
aud that therefore one-half of the sum so paid 
could not be lecovered from the owners of that 
vessel. 

The General Havelock, (1905) 21 T. L. R. 

[438 — Deane, J. 

295 . Both Ships to Blame — Foreign Ships — 
Damages Payable to Crew under Foreign Law.] 
— A collision between two foreign ships was due 
to the fault of both. In the assessment o”f the 
damage upon that footing the owners of one of 
the ships claimed to recover from the other ship 
one-half of the amounts which they were liable 
under the law of their country to pay to the 
families of those of their crew who were drowned 
in consequence of the collision. This law made 
masteis liable to pny compen.sation to their 
employ&s for any accident apait from any ques- 
tion of negligence. 

Held — that the claim could not be sustained, ' 
foi our Admiralty rule as to the division of loss 
does not extend to damages for loss of life, and 
English law recognises no right to indemnity 
independent of negligence. 

The Circe, [1906] P. 1 ; 74 L. J. P 106 ; 93 

[L. T 640 , 22 T L. R 525 ; 10 Asp. M. C. 

149 — Barnes, P. 

296 . Doeh Company — Tugs and Tows— Gang 
for Transporting Ship in Doeh — Transporting 
Order — Servants Lent to Third Party — Injury 
to Another Ship.] — Pie Fnvermen was lying 
moored to the east wall of the central branch, 
dock of the Tilbury Docks At the same 
time a large steamship. The Senator, was 
being taken down the branch dock and into 
the main dock by a transporting gang and two 
tugs. The Dreadnought and 'Ihe Aw i.ve, supplied 
on the terms of a transporting order ; the 
transporting gang and the tugs were sup- 
plied by the defendants. The Louise was 
fast to the stern of The Senator, which was 
being taken out stern first. While this was being 
done the barge Denier was taken by those 
in charge of her down the branch dock. She 
was hauled alongside the starboaid side of The 
Senator, and wtien close to the stern of The 
Senator she hitched on to ttie stern of The 

22—2 
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Louise. She was subsequently driven by the 
wa^.h from the engines of T/ie Louise against 
the side of The L'/iveiuiim on the other side 
of the branch-dock and did her damage. The 
accident was due to the negligence of 'The 
Louise in pulling her engines ahead suddenly 

Held— that it was clear that the crew of The 
Louise weie generally the servants of the de- 
fendants, and had not been handed over to the 
owners of 'The iSenatoe, and the transporting 
order only provided for the non-liability of 
the defendants in case of damage done to or by 
the vessel being towed and her cargo, and in no 
way provided for the non-liability of the defen- 
dants for damage done by the tug ; that the 
crow of the tug and the transporting gang were 
under the transporting order, onlv to be deemed 
t'lc ftcnauts of tlie owners (if 2'he Seetifoe loi 
ccilain piiipo^es and in eiuiain i out incroiieie-, 
nh.ch d’d iioi aii^c and that ilic dcreiidanif. 
were li.dile 

'Jni; [.OL'isr.,{l!to2) l,s r. L. i{ i;t— Adm. Div. 

297 Injured Shij/ d/iiiiii/jed hi/ Seeond Col- 
Jis'Oii — Shij) J)ri/-doehed Jo Itepun —St eond 
Collision euus‘)if/ /lo JJciui/ m J)o(h — Ipport lon- 
•iiieut 0 / I'L'pe/i.ses |--A .,h'p wa'- damaged bv a 
collis.on mid it wa- ncce-Nnvto di \ -dock her 
foi ihc pnipo-Jc of icpau.' "While pioeecdnig to 
a dii-(!ock she eollulcd wuh a Ihiul slnj) and 
su.'tauicd Inicher (iiiinago. 'J'lio owneis ol ilie 
third sliii) admitted liability for tins damage 
'I he ship V, as dij -docked and Ivitliseiv of daniauo 
were repaired at the same time. The damage 
caused hv ihc liisr collisuii l(>ok tweiiLv-T\\o 
clays to r<'['iin, and the damage In the ''Cound 
collision s’K days to repair the shi]) not hemg 
detained in clock longer than if the damage hy 
the first collision had alone to be lepaiixd. ' i 

Held — T) that, as 't nas nccessai \ lo dock ' 
her in order to repair noth sol-, of d.amage. the i 
owners of ihc. thud ship iniisc beai one-hall of I 
the expense- of cliy-dockinu hei timing ihc time ■ 
that the damage caused uy the secund colh-ion ' 
was bciig rc'paireci i 

Jilurine In.suninee ('o.s Chinu Trans- Puei he 
Steaniihih Co ((I8ti7)ll .Vpp Cas. r)7:i .10 L.’ J. 

(}. fi ]<)/ : ;;r> w. it. kju , .i.! l. t. ipi , (i aso , 

-M. C «?— H L) applied | 

Hut (2) liiat the owmer of the Truul chip wa-, 
not liable for any demurrage as no tlcrennon I 
Ava- clue lo the second eollmoii , 

Judgment of Barne,s, P. (21 T. L. H. oKH 
varied 

The PUVEBSH.AAI aitAxc-E. '■U'O.il P 307. 7-1 

"L J. P. 113 : .-jB W il (;7.-f. 21 T L K (>28 : 
i)3 Ti. T 73.3 ; 10 Asp. M. C. l.-)0— 0 A. 

298. Per<oml l//jurie.s—JJoth Ships in Fault 
— Action. Ill pci.'Onam — Dumige.-i.'l—'lhii plain- 
tiff sustained pcisonal imuricb iif a collision at 
‘•ea that occuricd between a schooner in his 
charge a-» pilot, and t>ie defendants’ stciamer. 
In an action in pet sonant against ihe delendHiils 
claiming damages for ,iicli iniiiu''s caused, as 
alleged, by the dci'eudants negligence, the ynv 


found that the defendants were negligent in not 
getting out of the way of the schooner, or 
stopping , and awaided the plaintiff £500. It 
was admitted that the schooner, which was 
being overtaken by the steamer, displayed no 
stern light as required by Art. 10 of the statutory 
regulations. 

Hei, D— that sect. 419, sub-sect. 4 of the Mer- 
chant Shipping Act, 18!) 1, is not confined to 
Admiralty cases, but applies to all Courts ; that 
the schooner was in fault in respect of the 
said breach of the Collision Begulations ; and 
(Boa cl, J, dissenting) that the Admiralty rule 
as to division of loss applied , and that the 
plaintiff was duly entitled to half the damages 
assessed by the jury. 

Bouohee r. CIjYde Shiepind Co , [1904] 2 Ir. 

[Pi 129— K B. T). 

299 e>/iip J)rif- 7)iii hed /or f'ol /.tnin llejia/ri — 
(hener tnki Kif Adunihuje o/ the Opporfu 'id i/ to 
add JliKje heels — OiLiiei'.s Liahiitfi/foCon/rihn/e 
j/e Lt'/iensr^ eonnnfed a i/h Jtrj/-J)oehtni/ IV’iS-W.] 
I— IVheie ihere i- noUniig in common' between 
lAvo i,c>i-,(ms,_c.xccpl iliat unc pci-oii has taken 
ad\ milage of homething that another iici-oii has 
clone, tlcic being no eoritiact between ihem. 
tlieie being no obligiUicm by Avliich caeh oi them 
I IS bound, ihcn no dnly lo conliibute anses on 
the principle Hint a iniin ought not to get an 
a(l\ ar.tuge niile-s he pat’s toi it 

I Wheic ihc I'o Is an obligation, aa hcic iheie aio 
' two things neecs-aiv to be done one by one 
pei'-on and one by anothei if they aie chine at 
; tiic .-aine nint'. Then too co-L -o iar as it is 
c'oiiiinou To both sboultl bcshaied between them 
'I'lie ]) 0 int 's that the ia\o thnigi- are obligaioiy 
I hy reason oi contract or duty 

A \ e-sol had to be (b’y-doeked for eulh«ion 
|U'paii'= The owiiiji pm ihe .ship into dock to 
I lepair her at the exqien-e ol the wiong-doers 
W hile she awh in (li_\ -ch'ek he took adiantage of 
I the oecasi'iii lo add bilge keels. Avlneh eould not 
I be done Witboul pnltieg llic' \p— el into dry- 
! dock Tlio owner was under noeoiiliacl loelo 
- 0 . and had 1101 reiaiTicEl the cloeK I’ui that pur- 
pose Theie Avas not much dirTercMicc betw ecu 
the co-t of the two das-c^s of lepmrt,. and the 
Time required Jcir exeennng I hern. 

JIlld — that Ihe owner was entuled to take 
advantage ol The opportunity afloidcd by the 
fhip being in drv-dnek to make the mijirovcnient 
of bihjc kich AMThnnt enruributiiig towaids the 
cLxpen-es connected wn li the clry-docking of the 
\ e-scl 

The prineqde of Unalntii Steamship Co. v. 
London As, s'cerayme ([19(10' A. C hi ; (19 L J. Q B. 
88. tv« \\ R 22.') 81 L'. T 58.3; 10 T. [, d 
90 , .3 Com Cas 71 9 Asp. -M. C. 2 -11. L. (PI) 

See I^■^Ul{A^cl:. No !)0) followed. 

The ACA^THUP, [1902'' r 17; 71 L J P.14, 

[8.3 L T. Otm , 11 T L. II. 160 ; 9 Asp. M C, 

27(i — Jeune, P. 

(b) Limitation of Liability 

£00. Asi'erfaui'iient oj '/'oirnune — Foreign. 
]'csi>el [- The owners of a Bani-h\esscl wuth a 
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Danish certificate setting forth her measure- 
ments, including the tonnage taken up by crew 
space, are not entitled in ascertaining the 
vessel’s tonnage for purposes of limiting liability 
to deduct the tonnage set forth in the certificate 
as taken up by crew space, if such space has not 
been certified as required by sect. 6 of the Mer- 
chant Shipping Act, 189f. 

The Franconia ((1870) L. R. 3 Adm. 164 ; 27 
VV. R. 128 ; 39 L. T. 57 — 0. A.) followed 

The Olga The Anglia, (1905) 7 F. 740— 

[Gt. of vSess, 

301 , Costa of Limitation Suit — Discretion of 
Registrar ] — In a limitation suit there is a 
general rule of practice that a person who 
wishes to limit his liability must pay the costs 
of doing it. But there are exceptions to the 
rule, and where the registrar has found that the 
claimants have made such a claim as cannot be 
substantiated, and that the circumstances are 
such that it would be unjust to make the 
persons seeking to limit their liability pay the 
costs where they have in reality succeeded, 
justice demands that those who have suc- 
ceeded should receive their costs from those 
who have failed 

The Rijnstroom, (1899) 80 L, T, 422 ; 8 Asp. 

[M. G. 538 — Bucknill, J. 

303 . Decree for Damages — Petition for Limi- 
tation of Liahilitg — Cargo Owners seelimg to 
Re-ogien Question of Damages — Competency .'] — 
In cross actions by the owners of two colliding 
ships the A. and the 0., the owners of the A 
were awarded £7,149, being one-half of the 
value of the A under deduction of one-half of 
the damage to the 0. 

The owners of the 0. piesented a petition to 
limit their liability ; and the owners of the A. 
and also the owners of the A.’s cargo presented 
claims. 

Held — that the owners of the cargo on the 
A could not claim to re-open the question of 
the tiiie value of the A., although they were not 
parties to the suit m which it was detei mined, 
and although they alleged that the value as 
assessed was excessive. 

The Olga v. The Anglia, (1905), 7 F. 739— 

[Ct of Sess. 

303 Foreign Vessel — Measurement — Double 
Bottom for Water Ballast — Foreign Certificate 
— Merchant Shipping Act, 1894 (67 ifc 58 Yict. 
c 60), ss. 81, 84, 503, 724, 725 — Order in Counoil, 
Mag Mh, 1873.] — Where the owners of a French 
steam vessel, constructed with a double bottom 
for water ballast, weie seeking to limit their 
liability in respect of damage caused by a 
collision : — 

Held — sufficient proof of tonnage to produce 
a duly authenticated copy of the Order in 
Oouncil of May 6th, 1873, the French certificate 
of Registry (verified by affidavit), giving the 
gross tonnage exclusive of the double bottom, 
and a certificate of a French surveyor to the 


effect that the space between the two huttoms 
was not available for the carriage of cargo, 
stoies, or fuel. 

The Zanzibar ([1892] P. 233 ; 61 L. J. P. 81 ; 
40 W. R. 702 — Jeune, P ) applied 

The Cordilleras, [1904] P. 20; 73 L. J P. 

[13; 89 L. T. 673; 9 Asp. M. C. 506— 

Barnes, J. 

304 Interest — Merchant Shipping Act, 1894 
(67 & 58 Vict. c. 60), s. 503.] — In addition to the 
£8 per ton fixed by sect. 503 of the Merchant 
Shipping Act, 1894. the owneis of a ship liable 
m damages in respect of a collision, must also 
pay interest at 4 per cent, from the date of the 
collision until payment. 

The Olga r. The Anglia, (1905) 7 F.740— 

[Ct. of Sess. 

305 . Jjife Claims not made within Specified 
Time — Balance of Life Claim Fund — Payment 
out thereof— Merchant Shipping Act, 1894 (57 & 
58 Vict. c 60), s. 504.] — The liability of the 
vessel m fault was limited to £8 per ton in 
lespect of property claims, and £7 per ton in 
respect of life claims. The usual advertiseraeuts 
were issued fixing a day for sending in claims ; 
the prope.ty claims exhausted, and were in 
excess ot the £8 per ton ; the life claims did 
not exhaust the £7 per ton. 

Held — that other possible life claims were 
barred by the advertisement in spite of the 
provision as to twelve months m Lord Camp- 
tielPs Act (9 & 10 Vict c. 93), s. 3 ; and that the 
balance ot the life claim fund should be paid out 
to the owners who had paid it into Court in the 
limitation suit. 

The Alma [1903] P. 65 , 71 L. J. P 21 ; 51 

[W. R. 415 , 88 L. T. 64 ; 19 T. L. R. 149 ; 9 
Asp. M. G. 375 — Jeuiie, P. 

306 . “ Owners" — Charterers by Demise — 
Merchant Shipping Act, 1894 (57 & 68 Vict. c. 60), 
ss. 503. 504 ] — The charterers by demise of a 
ship for a term, who are not the registeied 
owners of the ship, but who liave complete con- 
trol of her, are not the “owners” within the 
meaning of sects 503 and 604 of the Meichant 
Shipping Act, 1894, so as to entitle them to 
limitation of liability under those sections. 

Decision of Deane, J ([1906] P. 34, 75 
L. J. P 22 ; 94 L. T 344 ; 22 T. L R. 218 ; 10 
Asp. M. C. 203) affirmed. 

The Hopper, Ho. 66, [1907] P 2.54; 76 

[L. J P. 110 ; 97 L. T 360 ; 23 T. L. R. 414— 

C. A. 

(^NB — See now, however, sect. 71 of the 
Merchant Shipping Act, 1906 . — Ed.) 

307 . Retrospectiie Operation of Merchant 
Shipping Ad, 1906 (6 Edw. 7, c. 48), s. 69.] — 
Sect. 69 of the Merchant Shipping Act, 1906, has 
no retrospective operation. 

A reference to assess damages was heard in 
May, 1907, in pursuance ot the decree m a 
collision action dated July 2oth, 1906. On 
June 1st, 1907, tbe Act of 1906 came into opera- 
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tion ; on June 8rd, the Registrar issued Ins 
report as to the amounts oi claims, and on 
June 7th a writ was issued by the owners foi 
limitation of their liability. 

Hrlb— that the limitation must be governed 
by sect 508 of the Act oE 1894 and not by 
sect. 69 of the Act of 1906. 

IlIK r.AN(, DAM , (19(17') 7ti L. J. J’. 151 ‘28 

“'1 I.. R 688 -Deane ) 

308 r 'tli /iflT lil'l nf AA'//' — Vuhl'lt'lOll III f'illli- 
sii'ii Ifin'ii — R('' liner aln--' iicla. — Although 
the \ al'ici oi tv.ii eiillidimr sh.p- aie detei iniiied 
in cro" aelioii- iielnecn vlmii o.iners. tne vnine- 
so a‘-f‘ei1,i'in '1 aie imi cniiclit'-iM upon ihe caigo 
ov 111 IN, \\ ho A 0,1 e no pa: i un to the pioi-eed iiv-' , 
and ihcy are > nnllc'd lo iiutopeiidciii valiiat .< 111-1 
in fill (her iii'oiocilirig'- 

Dcemo'i of me (JL ol iNC". (7 1 laicr 789 12 

8c r,. Jl. i;>9) 1 e\ eiNi d. 

Ya\ Luck and lioov a.nd Oi m’li'! r sovi.ii- 

[\irii:ASD (inisoN', | litot. A. (' }.''h . 7.5 

J . .1 1> C ('>7 9.5 L. T.' ltd r 22 T. L R. 715 : 

19 .M (’.268 -IT. I {-(•') 

(c) Measure of Damages 

309 ('nVfjn TJanuujctl — Mcu.-mn’ "J Jtamaiji'i- j 
— A cargo was Lidui on hoai'd a blnp at :i loicig.i 
post lor carr.age ci I lo an Liigli.di pent 
Owing to a collision on .the higti seas the cargo 
was diuiiagcd. and was suiiseiiueiiily lamied at 
atioiher Liigliso jiort. and -old. 

IIli.d — that the damage iccmerabie agaiiisi 
the ve-sel in iatilt \\a-> iho «oitiul \alue oi the 
caigo i_ deiivuiil a.r the LiigJi-ih poH of dc-tina- 
tion, lesi ihe net proceeds ol die .iidc 

Tm= Aemv, (I'Kil) 17 T L. R 8.51—' 

I .Icune. 9. 

310 fii'ldii riiii,'~€(l hij vepuirniii is/iij) — luHra 
Ej'lHtmc oj f n./ -i'wo .-tcamship'-, A and (K 
having eol'ided in 1 he ,Mei'e^\ . die A agiecd to 
pay 75 per ceni. ol ihc damage to the 0 'Ihe ; 
0 earned mails and pab'-eiigeis lioin lavcipool' 
lor South Ameiica amiaitet leaving Lu<.rpool 
hei pinctiee was to call a1 C'aidiJi to coal and 
then pioeccd to llaire. mIioio die hulk of her 
pas-engei.' einbaiked t'pon tiie occasii'n in 
question slie i\a.s delaiid at Javcrpool repair. iig | 
(he (lainagc caused by the collision aiul in onlm 
to sate (line, and to gei ro IIa\ic as soon ns ^ 
po-siblc, she iiilod up with coal at Tjncipooi and 
did not call at Caiditf The o.Kira cxpoiise ' 
thcicbv cnuscdv/a- 1,899. 

tlrmij — tiiai this -iim could not be recovered 
as part, oi tlie damuges. 

'lull KoJiiiANPV (1900J 16 r. \j. 11. .567— 

’Ri.incs, .J 

811. h'rjie/i'-r-i — Mepat riufmn of Spfn,‘en--Xi>j'- 
ur/ji’iii J.auf — r>\ Nomegian law the htale 
bcain the e.xpen-e of lepatuatirig me masicr and 
crew 01 a ■' lost ’ ic’sel. 

HiUjP — that as such ex['Ciises do nor f.iR upon 
the owncie ol a " lost ’’ vessel, suchowncis cannot 


claim them from the vessel which collided with 
and sank her. 

The Oraftkman, [19U6] R. 163; 7.5 L J. P. 

[87; 95 L. T. 157; 10 Asp. M. C. 274— 

Deane, J. 

312. Likw of a Bredgi >• — Oio/irn maJihug no 
Profit hy 75.r f/icm;/.] — A ship, in consequence of 
iicgl.m'iil mis imii .oil. oolluUil Midi ;i diedtrci. 
w Ineli helon'',('fl lo dii' 'ileiscy Iticks uiid Ilai hnur 
lii'i.inl. bciML' used h\ iliciii hu drc'iL''iie the bar 
a! the mouth (>l the .llei'ty. Tlu' llarhoiii 
Roaiil ('aim'd no iiiotiis out of ihcir imdcdakiim. 
'I tic du'dgi'i liad m lie l.nd iij) J<u Kpa'is. hut no 
siih-ti.ulc Ma^ h'ud 

IIi’i.D — (liat dll' propel imasuit of damages 
ill ic'-iicoi oL lu'i di'ie'iuoii Mils (he vain,' ,if Ihe 
|\\,"k M’liich she Mould hate doiu' dnimg the 
I me D'cko'H'd uimn dic ho'is oi hci c sj 
do),i( ci.itioii, and Moikme: cxfieii-cs, bi.t Mirlino 
alloMance i’oi‘ om iu < 's ptolil. 

Jhr (iretd Ifohiio (I 1897 1 A (' 596 66 

L J r 166 77 L. T 281—11 T, ) .ii.plu'd 

' 1 Ice I s, oil 01 (' \ .'^uh no III 'Hu ,IAi iqic.'.'W 

I ([1901)] 1' 9.5, 7.5 I, .1 r hs .51 TV I! 889 91 
1. r. 128, 10 ,\.^p. TI. ( ' 282) a liirrmd 

Tll'll-illV Dotlim AND llAlillOL'H HOVUI) 1 . 'ijlL 

[OwNi'.iis oj’ Tin; Maui’J’.-sa. 11907 ^ A. (' 

211 76 I. .1. I' 12.8 . 97 L J’ 1 28 T. L R 

.572—11 L. (D.) 

313. Loh'i of Firigiii under Snh.scgnrnt 
('liiirlrr.] — X ship vdiiic luocc'idiiig ()ii a t')_sage 
Liiidi'i chaucr fiom CaidiJf to t'adi/ miis sunk 'oy 
collHion Miihaiioilu'i iC'-.c’, m inch Mas ui lilaiiii' 
At iiio nine ot die col'i-ioii Im’o oilici ciiaiici- 
paities liad hccii signed, under wliicli (he ship 
was U) pioei'cd fioin (.'adw to Nf'Mfouiidlarid, 
andliom XcMdouno'l.iiid to ihc [ nut d Kingdom. 

Heed — dial in as-i'~-mg tlic damages the 
oMiieis oL the ^iiip Mt'io tntilkd ici leeuVM' 
(he piolii M'liieli tfie "Inii M’otild iiavc c.uned 
inuier ihe Iv/o larc'r cliaiiei-iiames. subject to a 
deduction for contnigeiicic-' 

'Jhr Jui/r f 1899] 1’ Ji),5 , 68 L. .1. 1’. tl . J7 
W R ()69. s';) r. I' 42.5; i.-j J’. L. R. k,.-, g 
.Vsp. JM .■).59 — rcunc, ]’.) tolloMxd 

Tut: Racine [lilo.), R 27.5 • 75 L J R 83 , 95 

[L. r 598 , 22 1), R. ,575 . 10 Asp. (J. 

800-0 A 

314. ■ X'onimid JJdouiyrd'’ — Jnihtt nf IHa of o 
Clidltrl — Jlur ()/ Sub>,tit}it('''\ — Wlieic by die 
Miotiglul at L of one man soiueilnng belonging to 
anodter js eiihci itsclt so injured as not to oe 
capable ol being used or is taken aM’a\ so iliar n 
e.annoi be Used at all, that or Rseli is a gionrid 

; for damages •‘Aomiiial damage.^ ’’ is a tech- 
I nical pin asfj M’hich mean-, that wiu have nega- 
' lived anyiliing like leal dam.ige. b.it thal.j ou aic 
alkrming iiy \mir iiomin.d diimagcs that dioie is 
1 an inlraciion oi a legal rmhi w hieh, i hough it 
I gives yo'i no 1 iglit 10 .uiy real damages a r, all. yet. 
I gives you a ngni, to the veidici or judgment 
I bi'caiise yoiii legal right has been infiiiiged. 
1 Rut the term • iijuuuai damages ” does not 
' mean smali damages. 
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The Mersey Docks and Harbour Board are 
bound by law to light the port of Liverpool, and 
their practice is this : They have four lightships 
always at their stations ; they have a fifth light- 
ship, for the purpose of putting it into the place 
of any one of the four, if repairs are wanted 
thereto ; and they have a sixth lightship, to 
supply the place of any lightship, which, as in 
the present case, has been run down and sunk 
by a tortfeasor. This sixth lightship costs about 
£1,000 a year. The lightship Comet was at 
its post, lighting the Mersey. The toitfeasor 
— The Mediana — came in and sank it, and for 
seventy-four days the harbour board were 
deprived of her use. 

Held — that the harbour board were entitled 
to get from the tortfeasor not only the out-of- 
pocket expenses caused by the collision, but also 
substantial damages for the seventy-four days’ 
loss of the use of the damaged lightship 

The Greta Holme ([1897] A. G. 696 ; 66 

L. J. P. 166 , 77 L. T. 231 ; 8 Asp. M. C. 317— 
H. L. (E.)) held applicable 

Decision of C. A. ([1899] P. 127 , 68 L J. P. 
26 ; 80 L T. 173 , 15 T. L. E 205 , 8 Asp, 

M. 0. 493) affirmed. 

The Mediana, [1900] A. C. 113 , 69 L. J. Q. B. 

[36 ; 48 W R. 398 ; 82 L. T. 96 ; 16 T. L. E. 

194 ; 9 Asp. M. 0. 41— H. L. (E ). 

316 . Remoiing Olstruction — Lmlxlity for 
l!J.v;pense — Ahundoned Vessel ■ — lliames Conser- 
raimj Act, 1894 (67 & 68 Viet. e. clxxxvii.), 
s. 77.]— A vessel collided with and sank a fishing 
vessel in the Thaniei The Thames Conservators 
raised the sunken vessel, and recovered by action 
the expenses thereof from her owners. The 
latter claimed that amount from the owners of 
the vessel in default. 

Held — that whether the sunken vessel had 
been abandoned or not the owners of the sunken 
vessel were entitled to recover that sum from 
the owners of the vessel in default. 

The Wallseed, [1907] P.302, 76 L. J. P. 131 ; 

[96 L. T. 851 ; 23 T. L. R. 366 -Deane, J, 

316 . Ship being rim at a Loss — Expectation of 
Future Projit.l — Shipowners, who had been 
running their ship at a profit, began to run her 
with other ships on a different trade route at a 
present loss so as to secure a footing there in the 
hope of making a profit in the future While on 
one of these voyages the ship was in 3 ured by 
collision with another ship owing to the fault of 
the latter. At the time of the collision she was 
still running at a loss. 

Held — that the owners were not entitled to 
recover, in addition to out-of-pocket expenses, 
damages for the loss of the use of their ship 
during the time it was being repaired 

The Bodlewbll, [1907] P. 286; 76 L. J P. 

[61 ; 96 L. T. 864 ; 23 T. L, E. 366— Deane, J. 

317 . Substituted Expense — Compromise — 
Reasonableness of Compromise — Loss arising out 


of Collision ] — A collier steamship, chartered by 
the plaintiffs to carry a cargo of coal from the 
Tyne to Cape Town, came into collision with a 
steamship of the defendants and put into the 
Thames for repairs An agreement was euteied 
into between the plaintiffs and the owners of the 
collier by which the voyage was to be abandoned, 
the cargo was to be sold, and a sum of money 
was to be paid by the plaintiSs to the owners of 
the collier as a “ substituted expense ” in lieu of 
the estimated greater expense of storing the 
cargo during the repairs and reshipping it after 
the repairs had been effected. Both vessels were 
held to be to blame foi the collision, and the 
defendants paid the owners of the collier a half 
of the damage sustained by them. The plain- 
tiffs then issued a wi it against the defendants 
and claimed a half of the sum paid by them as 
a substituted expense. Ho part of this claim 
had been dealt with in the proceedings between 
the two vessels. 

Held— that the plaintiffs were entitled to 
recover the sum claimed, it being the result of a 
reasonable arrangement to minimise the loss, and 
therefore a consequence of the collision. 

Decision of Bucknill, J. ( [1904] P. 202 , 73 
L J P. 62 ; 52 W. R. 672 ; 90 L. T. 354 ; 9 Asp. 
M. C. 544) reversed. 

The Minnetonka, [1905] P. 206 ; 74 L. J. P. 

[97 ; 53 W. E 621 , 93 L T. 581 : 21 T. L. R. 

407 ; 10 Asp. M. C. 142—0. A. 

318 Total Loss of Vessel in Ballast under 
Charter — Profits Lost under Charter-party — 
Value of Vessel at End of Vogage ] — The owners 
of a vessel totally lost in consequence of a 
collision with another vessel when bound in 
ballast on a voyage to take in cargo under a 
charter-party already entered into can, if sueb 
other vessel is proved, in an action of damage 
instituted against her, to have been to blame for 
the collision, recover against her damages for 
the loss of any profits which, but for the collision, 
they would have gained by carrying out the 
charter-party, together with the value of the 
vessel at the end of the voyage. 

The Columbus ( (1849) 3 Wm. Rob. 158) and 
' The Clyde ((1856) Bw. 23) distinguished. 

The Kate, [1899] P. 165 ; 68 L. J. P. 41 ; 47 

[W. R. 669 ; 80 L. T. 423 ; 15 T. L. R. 309 ; 8 
Asp. M, C. 639 — Jeune, P. 

319 Vessel Lost — Assessment of her Value — 
Prxneipleto be follouxd.'] — Where there is no 
market, the real test is, what was the value of 
the vessel to the owners, as a going concern, at 
the tune when she was sunk ? The best wit- 
nesses are those who knew the ship ; the next 
best, those with experience of the market. The 
original cost, subsequent expenditure, amount 
of depreciation and profits, &c. , may all be of 
assistance. 

Dicta in The Ironmaster ((1859) Sw. 441) 
approved. 

The Habmonidbs, [1903] P. 1 ; 72 L. J. P. 

[9 ; 51 W. B. 303 ; 87 L. T. 448 ; 19 T. L. E. 

37 ; 9 Asp. M. G. 354 — Barnes, J. 
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(d) Practice. 

320. Appeal to Ilinii^e of Lords — Question of 
Fact ] — Where the onlj' question on an appeal 
to the House of Lords is one of pure fact, i.e. , 
whether the lights of the appellant’s ship were 
so dim as not to be seen, that House will hesitate 
long before upsetting the finding of the Court 
below. 

Eobektson r. WlNDEAIN, [1906] W. N. 140— 

[H. L. (E.). 

321. Concuirriit Actions — Action m rein — 
Forcipi Ships — Action hij Curi/o Owner — Action 
hy Shipowner Abroad — Wni~Poiver to Add 
Parties — P. S 6'., Ord. 16, r 2.]— A collision 
occurred between two Norwegian ships, The 
Fernando and The Charlotte, in the North Sea, 
and the cargo on board The Fernando was 
damaged The Charlotte was airested upon 
arrival in England by the plaintiffs alleging 
that they were the owners of the cargo on board 
The Fernando. A preliminary objection was 
taken that the iilaintiffs were not the owners of 
tiu' e.iigo, and ihi-. (dnecnon na-. licld to be i 
gocd and 'I'hc Charhitic wu" (udetcd l<i be re- 
lea'-cd A’l a]'piieation wii" then made to adii j 
t'lC ical owiiei'- of the caigo as plaiiiiilr-. 

Hill. n— that the (’o.iri liad jur-'diciion to 
( lo so 

The Cian'Iottc wa^ilicii airested in Not way at | 
the in-itancc oi iheownoi'of 'the Fernanda, aiui 
byKoivcg.an law the uiU'tirof a vc-isel wa- i 
entitled lo act in tl'o inieiests I'f and lo ''in* on j 
belijill (if rhc' cargo ownei-i. and the liabiliU of a | 
V, lonp-iioiiig \e'"Ll wa" limited to the ^aluc ot ' 
ll'iO 'll!!)) and fieighi . 'I he ownei'. ot The Chai- 
loi'e gave bad in ihai anuimiT, and the 'tc.w'l I 
was H’lLa'-'d. rpoii ariival in ihi'i cofiiiit -lit' 
was ic-aiicsted in the aclion In the eaigo 
ownci". 'I'he nmici'ol 'The Cha rlolic mOKodxo 
sot ai-ide die mit n|r)n t>iie ground tliat there 
was no juiisdietio’i to entertain tlu .ict.oii both 
TC,"-eK liL'iig forc'gii vc-sol". and liieic being 
proceeding'' in die \oi wegian Coin If. wlioie die 
plaiiuili. could be heaid. 

Hem)— that die eaigo owners had a viglii i<‘ 
bi'iHg I lie I action in ihii country. 

The Cmaeeo'ite, (l!)d7) 2:5 T b. E. ToO— 

rileane, J. 

322 Cod-i — Action by Ton — Countm laini 
ayanist Ton: and Toy — Joinder o! liiy as Pe- 
Jciida.'d — Cows 'where Tut. succcAsrii} in whole 
^b'dmi.J--T’rie schooner Dorset in tow of lug 
FeUyarth, v,as hUiik by the si earner JTopyer 
-Vo. 21. 'I'o an aclioii by the ov.-nerb of 'Jhe 
Pot Set, the ()\\ nei s of The J topper sel ii'p a cciiintcr- 
cliiiiri again'L die plaintiiis and y/n> FilUjarlh, 
alleging ingliuein'O on ihcirpait The plaintifib 
thereupon a>iicnded ihcir wul and made the 
owncii’ft of Ihe Fcllyai th defendaulb 1 he Cmirt 
found That The Popper Ao. 21 wab alone to 
blame On the qinistion of costs . — 

Held ^following 'Jhe AlyUery [1902] E, 1 lo) — 
that as the plaintn'T had aeicd reasonably in 


the owners of Jhe Hopper No. 21 must pay their 
costs as against both defendants. 

The Hopper No. 21, [1903] W. N. 114— 

[Bucknill, J. 

Z%Z. Damage by Collision" — Pier — Damage 
to Pier by Ship — County Courts Admiraity 
Jvrisdietion Aet, 1868 (31 & 32 Vict. e. 71), 
s. 3 (3).] — Damage done by a ship to a piei is not 
“damage by collision” within sect. 3 (3) of 
the County Courts Admiralty Jurisdiction Act, 
1868. 

The Normandy, [1904] P. 187; 73 Jj. J. P. 

[BB ; 52 W. E. 6:H ; 90 L. T. ;351 ; 20 T. L.E. 

239— Div. Ct. 

324. Foreign State's Public Vessel — Exemp- 
tion from Arrest— -..irre.st— Appearance Entered 
'under Misapprehension— ]<t[}cct oj.'] — A foreign 
State’s vessel destined for the State’s use is 
not legally subject to arrest in a damage action 
m rem. 

The Parlcment J?cZ(/c ( (1880) 5 P. D. 197 ; 28 
W. E. 612 : 42 L T. 273— C. A.) followed. 

'I’lie ])i'i\ilego ’.\ill lint lie deemed to be a\. lived 
bccaU'C' die mn'cI be iig arie-ted in an Eiigli''h 
[loit. agenis ni the t:u\c:n'iicui owning licr 
iiiidcriniik. nndci ii mi-.qiprehciiMiui, to ]mt in 
bad 111 Older tn .seeiiie her lolea'C und enlcred 
an niiC'iiiilUioiia] appc.iraiice 
The ,1 ASSY []9i)(i] J’ 270; T.B Ij. ,J. P. ii:5 , 
[95 L T. 3(;.} , 10 Asp. M. (\ 278— Barms 1’. 

325. Inicrroyatoi — JJaniayc lo Cargo — 
Action by FrcajliT On ners Jor Acg! igi'iicc'\ 

--'Jiie biirge Jlcniacd, eaiiiing a eaigo of 
niav.e, towed by die lug /I'uKr wiib ni|iiied by 
eolii'-iiiii wotli the '■icani'-hqi Ahncria 'J'lie 
owiK'is (>i ih(' m.ii/e comiiieiieed an actioM m die 
i High Cor.ii ugMiii'i 1 ho ow mu'! of 'J he Pcrnarit 
aud The Jltnee, idli'enig iicgligi iiL iiaMgalion. 
'The plainlilV '.(uiglit to iiilei logdic as to die 
I ciicumbtaiiccs of tlie CMlh-.ioii in lehiLicui lo 
niai leis U'.nalh eoiiicuned m die prchmiiiiiry 
diet Leciuiicd by the (’uunli Coin I Hides. 1903, 
Old. 3!( r. 32. Amongst otliei qui '.lions they 
'ii'ked wiiether any ('ditr K’s'td be.'ides J'he 
' Miiiei'ia coulrimitcd lo llie colli'ioii aiiddainago 
.and whaL neghgenco wa-s filice-ed agminsi Jhe 
Mi'icria 

I i-frT.D — tltat the inleriogaloiAs were ad- 

mi-5'ible. 

The Bernard, [1905] W. N. 73 - C A 

326. One Vessel Sunk in Thames — Vriik 
Paused by Conser taiiey — Arrested by HarJial 
m Collision Action — Priorihcs — Thames Con- 
sercaney Act, 1891 (57 A 5.S Viet e elxxvvn ). .?. 
77.1 — A 'leamship was sank by a colliMonin the 
i’hame=:. and was lai'i-'d by the Corii-einalois 
iiudcr th(ur staimoiy powers, '^he wa^ dicn 
arrested by the Admiialry matshal at die suit of 

. tlie owiieiT of the ether \eb'-el 

I 

ITedd— tliat as the ship had hetm preserved, 

I by the Coriscrvatoih their claim for expenses 
ineiirrccl ranked first , that they might sell the 
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vessel and reimburse themselves, and pay the 
surplus into Court for the benefit of the persons 
establishing a claim thereto. 

The Sea Speay, [1907] P. 133 ; 76 L J. P. 

[48 ; 96 L. T. 792— Deane, J. 

Refevetice to Registrar — Tender only 
abowt £8 less than the Amount Allowed — Plain- 
tiffs Recovering more than three-fourths of Claim 
— Costs — Risoretwn of Registrar. "\ — The defen- 
dants’ steamship collided with the plaintiffs’ 
Rjuhan The defendants admitted that they were 
liable for the damage sustained by the plaintiffs 
through the collision, and it was refei red to the 
Eegistrar, assisted by merchants, to assess the 
amount of the damage. The plaintiffs claimed 
£501 12s. 9<Z., of which sum £237 4.?. Zd. was 
claimed in respect of demurrage. The defendants 
tendered the sum of £383 in satisfaction of the 
plaintiffs’ claim. The Assistant Registrar allowed 
the sum of £393 Is 3^^ in respect o,f the whole 
claim, of which sum £136 was for demurrage, 
being for eight days at the rate of £17 a day. 
On the ground that the amount allowed only 
exceeded the amount tendered by about £8 he 
directed that each party should pay a moiety of 
the reference fees and bear their own costs from 
the time of the tender, the plaintiffs being 
entitled to the cost's previous theieto. The 
plaintiffs appealed on the ground that they had 
recovered more than three-fourths of the amount 
of their claim. 

Held — that the Court did not think it could 
challenge the exercise which the Assistant 
Registrar had made of his discretion as to either 
the time or the rate of the demurrage , and that 
with reference to the costs the report must be 
confirmed. 

The Dania, (1902) 18 T. L. R. 169 — Jeune, P 

XII. SALVAGE. 

(a) Agreements for Salvage 

Aceeptanoe of Services — Construethie 
Acceptanee .] — A steamer with two tugs in 
attendance was rendered unmanageable by an 
accident, and, drifting on to a barque, forced her 
ashore. After they had been ashore for an hour, 
the steamer’s tugs towed her clear of the barque , 
and the latter was then towed off by the tugs in 
attendance upon her. In an action of salvage 
against the owners of the barque by all the 
tugs 

Held — that the barque’s tugs were entitled to 
succeed, but not so the two tugs in attendance 
on the steamer ; for there was nothing in the 
facts from which a constructive acceptance of 
their services could be inferred. 

The Emilie Halline, [1903] P. 106 ; 72 

[L. J. P. 39 ; 88 L. T 743 , 9 Asp. M. 0. 401— 

Biicknill, J. 

329 Agreement by Salvors to share Award 
with Ma liter of Salved Vessel— Forfeiture of Rights 
to any Award.']— It intending salvors, before 
rendering the service, should agree with the 


master of the vessel in distress to give him a 
share of any salvage award made to them, the 
Court will probably view such agreement as 
misconduct, disentitling them to any award. 

The Kolpiho, (1904) 73 L. J. P. 29— 

[Barnes, J. 

330 . Agreement under Compulsion, to Pay 
Exorbita7it Sum — Set Aside.] — Two vessels 
were sheltering from a gale, when the windward 
one began to drag her anchois. As she was 
gradually dragging towards the other vessel her 
master signalled for a tug, which came alongside, 
but demanded £1,000. After some demur the 
master agreed to her terms, and was towed to a 
new berth. In an action for salvage against 
both vessels : — 

Held — that the tug had rendered no salvage 
service to the leeward vessel ; and that, as to the 
vessel actually assisted, the agreement was extor- 
tionate, and must be set aside, and an award 
made for £200 with county court costs. 

The Poet Caledonia and The Anna, 

[1903] P. 184 ; 72 L. J. P 60 . 89 L. T, 216 ; 

52 W. R. 223 ; 9 Asp. M. C. 479— BuckniU, J. 

331 . Aejreement with Ship's Agent — “A7i Cure 
no Pay ”] — A steamship having gone ashore, the 
master sent the mate with a letter to the 
plaintiffs, who had acted as the ship’s agents 
at the last port at which she had called, asking 
for a powerful tug, and saying that a salvage 
boat would be of assistance, on the principle of 
“ no cure no pay.” The plaintiffs, havingreceived 
the letter, telegi'aphed to the shipowners that 
their interests had attention. Having decided 
that a “ no cure no pay” agreement was imprac- 
ticable, they then chartered a tug at a certain 
rate per day, making themselves pei son ally liable 
for the hire. Upon the tug and the plaintiffs’ 
representative arriving at the stranded vessel the 
master refused to accept the services of the tug 
except upon the basis of “ no cure no pay,” and 
the master theieiipon agreed to pay the plaintiffs, 
on the “ no cure no pay ” basis, £4,000 if they 
succeeded in floating the vessel. The tug was 
then made fast, and the vessel was floated In 
an action to recovei £4,000 . — 

Held — that the plaintiffs were not entitled to 
recover this sum, upon the gi-ound that there was 
no necessity for the master to make the agree- 
ment, there being an existing agreement for the 
services of the tug ; and by Fletcher Moulton, L J., 
upon the further ground that the evidence showed 
that the plaintiffs were acting as the shipowner’s 
agents, and that therefore they could not enter 
a contract with the master 

The plaintiffs were entitled to recover their 
disbursements and usual agency charges. 

Decision of Barnes, P. ([1907) P 15 ; 76L J P. 
19 ; 96 L. T. 126 ; 10 Asp. M. C. 353) affirmed. 

The Ceusadbe, [1907] P 196 ; 76 L. J. P. 

[102; 97LT. 20; 23 T. L. R. 382 , 10 
Asp. M. C. 442-0 A. 

332 Authority of Alaster to enter into a Bar- 
gain Jor Past and Future Services — Continuous 
^rnoB — Discontinuous Service.] — ^Where there 
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is one continuous service, anrl sonic small step 
has been made m that service — a step winch 
of itself would not give any light to salvage 
oven though the vessel should be subsequently 
salved — it is within the scope of the authority of 
the master of the salving vessel to enter into a 
bargain to cover both the past as well as the 
future services. 

Where the service is discontinuous, with hours 
between in which nothing is done at all, and 
where the past services give vested rights, it is 
not within the sco])e of the authoritv of the 
nni'ier of ilie sailing \ os-el 10 baiaain away ilio 
iigli's of liii owner, 01 ' tlial oF the ciew lor thn-e 
pii'C vei\ ice-, dull Ic— ha- h'- Uie light to main 
u Hanoi liio eomimon ii|)nnwhi(h he and Im 
C()-Md\eis are in bo employed foi the liuine 

ICO-. 

XriK T^CI1M.VIM:T^, ['ISOilJ 1’. 111. (Id L J ?. 

":iO . 1-0 Jj T. 201. ,S A-p M C 1 ^( 5 — 

riiilhmore, .1 

333 S'e/'inV'i Uoiiilvi'pil hi/ — So /irtunl 

Jirnrji* rcoiltinti fhcnjrom — Pnhi'ijilc hpoii 
U'Jiu'l/ luv//'iA in'/ hr nnuU''^ —Where a te-nl 
stand- bv 01 lenders .oi'\'cc3 10 anolhev, upon 
iciinest. even Ihoiigli no bencid le-ulls Irom hei 
so doing, -ho IS eniitiod to -alvauc lemuneiahon 

The Iliu.VETiA, (l.dOl) 3 Asp M T. C, 2(iJ, n 

'cited m 'Jhr ('a inhruni, 18!)7_ 3 Asp. 'll. C. 

2(‘i.> , 7i! L. 'I . .lUl 

334 Slnp rrpoiir/I in mint of AhI — 7m/- 
(vmnn niii'rnnq to nrnd 'inti on Toutnjr Trrnm — 
7'm/ hail ‘Iff almalj! malrrcil Ai<l—ltiqliT'> of 
Otoni nv Mai/rn and t’lru ] — .\ri owner can bimi 
hi- ma-KT and Clew as to I'litinc torviee.s lobe 
reiidi'ied by fliem. but iini, as to past or partjj 
pc I formed -ornocs 

OwiKU's agreed In scud a tug on towage torni- 
to aid a vo'i-el. and accortiiiiglv wired to the 
tug’s siip)iii-od mooiirig-. The rug was in faei 
at -ea. fell 1.1 w ill die di-abied ve-sel and had 
poiforincd [lart of the scivue- icpuied litlore 
the hour when tlie agremncTil wa- come to 

Heop — that tile mahici and crew' were not 
hound by the aguemeiit. and wcie entitled to a 
saLiage aw.iid . bur diat the owners were bound, 
fi liiey liad not made the agrocmeut cmvliuouallj 
upon ilu-"!' leg being -till at her leooiing- 

the ^KIE^^.A^l), riDor i\ .ii.-); 7,1 l. .j i> 

[121 , id b 'J.821 , 2(J T Ji It liliy— Jeurie. J’. 

835 jSii//mFs 0 / JJoifrru — I'ln/ i/oinff to Vru-ri'ii 
Aid — St n icftt no lonii''r Hrijiiined — MvrehanI 
Slnppiriff Art. l.sDt (.IT & oS \'ict. r (i(J), s. 431 
[•O.] — Sect 431 (,2) of the ■Merchant islupping 
Act 18!)1, L'OiUeiuplatcs a case where signals of 
dm re-!- aie imiiropeily made. 

"Whcic -Lieh signals aie properly made, aed 
another ve-'=el iiarrs to render assistance, ''uch 
ve-sol I- not ciitiiled to S'lltage lenumeiation for 
labour 'and u-k. if the danger ha- been avoided 
beto'e her arrival 

The TeisWICk: Park, (1003) 72 L. J. r. 7S> . 

[fcU L. T. 217 , [1004] r. 7(1 ; 9 Asp. M tl 181 

— Bttcknill, J. 


(b) Apportionment of Award. 

836. fJiarter-Parfi/ — Intrnprrtation — “ All 
Sciliage shall hr for Owners' and Charterers' 
equal Benefit " — Deduction of Losses and 
Bxpenses in renderinff Saleaffe Sortiees for 
Slim awarded luj Admlraltij.] — The plaintiffs 
weie the charterers of a steamship of which the 
defendants weie the owners. The plaintiffs 
claimed their proportion — a moiety— -of a sum 
awarded to the defendants in respect of salvage 
services lendered by the ship, and to a return of 
hire. The steamship’s engines and towing gear 
were strained and damnged, .and pari of her 
caiim 'o-t . and lo.— os and i'.vpi‘ii-o.- me, mini iii 
leiuleriiig the lalvage -c‘r\ iCi- cl 2() of ihe 
cliai ici-pai t\ ail -alvnuc -liiill he tin uwnci-’ 
and oharreiois' equal lieimlit ’ 

JTj'ID — lliai equal hoimlii ' could no! be 

aceoidcd lo ihi fliipow nci-, and cliiiiTcioi- wiiii- 
our takinc’ into aceoimi whai e.ich coni i ibuleil 
' towanl- -eeniiner the biuclil ihat ‘r-idviigo’ 
i in cl. 20 meant the ml ])Ci'nniary lo-uli. of itio 
j suhago opeiat .cm -, -0 liiatliom tin' -umawaided 
, ly\ ihe Adiniia!t_i Court all the lo— is and 
e.\'pen-es n rindcung the -ahiigc sort ico- imi.-r 
lie deilueled by ll'o -liipowiior and t'li, b.'d.mce 
dn idcil. 

I 

I BOOKCR a Cl), h POCKlH.N'l'rTOX hTEAMSHIP 

■ [Co. I IhT.ll 2 th Ih O'H), ()'.» L ,1 Q. 11 10, 

I rtJ L T. .321'; KIT. L. it 1!) 3Com Cus 13. 

8 A-p M. C. 22 — IhoLiani, J. 

I 

! 337 Jjiforentiatiiiff hrtureii A^alior'i - Jteal 

ll'm'/ci'r,-' oj Ship — ir’tir/iic;’'.* of siuh Paits oj 
^Ship a<t are conrerned altli Pasxiiffeis and 
Othermw. ^ — The Minneapolis a se-sel of 13 lOl 
ions gi’us- logi-lcj. whove \aluc. wi.ii e.iigo was 
' ll3o0,UU0 at 1' iisl, and freight about ihS,(IUU, wdh 
a eicw 01 IIS iici-ons, iia— cngeis. imi-c- and 
1 eattl", honu'waid hound, loll in duiing had 
weaiher. wirli 'Ihe Come/ a disahled four-masted 
^ haique, bound lu balla-i to I’liiladeliilna to load 
a cargo of oil tor Jap.in Tlie inew' of The Comet 
well’ taken oil tin wieikagi; wa- cut awav, and 
I 'Ihr Comer taken in low ami bimight saiely to the 
' Azove- Thcuwneis of 'Ihe Comet f-ulisequenily 
paid the owner- of 'Jhr Minneapolis .tlvS.230 m 
Kngi'.-h iMOiiev by wa; of -alvatio lemunerauon 
Hie owner- of The Miiinenpoin were put to 
i'\pen-e amounting to about .112.000 ior coal, 
-Cue-, extra Mctuallmg and di-oigaiiisaiioii of 
ibeir seivieo. Tn an action loi apportionment 
ui ’salvage — 

I lIjn.D — rlial the leal in-lruinorn of sahage 
' wa- tlie large poweifulstemnor, The Minneapo'is, 
and that the api-ori lonmcmt slion'd be as 
i follows ' To the own ei-. C(i.l73. to ti.e ma-tei, 
' .C.300 as he had a voiy-trion- le-poiisibilily 'o 
, tho-c on board the lifeboat, wlio ;n liie eonr-e of 
i ihiee tups succecdcil in bmignig the whole of the 
crew of Jhe Comet and tlie miisrer and liis 
w'lfe on boaiii 'Jhe Jltnncapolis. l13i). hi la- 
div.ded among-t tlienu in luoiioiium io Ihe.i 
rating, s ; to tho-e wlio weii. -em lo cm, awa'" 
the mast- of J'he Comet, a \eiv ’’ir-ky and 
difficult matter to do A‘.3U0, lo be di-tribuieil 
, aecordnig to then ratings, and ■‘223 io iho-e who 

■ wc-iio ieit lu tlie boat whilst the ina-ls were 
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being cut away ; to those who went to pass 
ropes and make connection, b75, to be divided 
according to their ratings ; the I’esidue, ^1,025, 
to be divided amongst the crew — without the 
master — 147 persons, according to their ratings, 
subject to the following qualifications . the 
navigating members according to their ratings, 
those not in the navigating and working depart- 
ment of the ship as a navigating machine, e g , 
surgeon, cook, steward, stewardess, purser, and 
so forth, according to one-third of their latings, 
that is to say, they would take a share as if their 
rating was a third of what it really was ; and the 
horaemen and horse foreman were to be treated 
as rated at one-third of the rating of an A.B., 
and to take a proportion on that basis. 

The reasons pointed out for diffeientiatmg 
between those who were the real workers of the 
ship, both on deck and down in the engine-room 
department, and those who were mere membeis 
of the crew attending, not to working the ship 
at all, but to working such parts of her as were 
concerned with the passengers and otherwise in 
The ([1893] P. 147, 1 E. 584; 69 L. T. 
628 , 7 Asp. M. 0. 397 — Barnes, J.), adhered to. 
The Minneapolis, [1902] P. 30 ; 71 L, J. P. D. 

[& A. 28 ; 86 L. T. 263 ; 9 Asp M. 0. 270— 

Barnes, J. 

338 . Different RUlis to Ship, Cargo and Freight 
— Perishable Cargo — Separate Awards.'] — A Nor- 
wegian steamship, valued at £1,876, ran short of 
coal 100 miles from Spain, and was towed into 
the Humber by a steam trawler. She was bound 
for Hull with a cargo of fresh herrings, valued 
at £1,060, the freight being valued at £136. 
Having regard to the perishable nature of the 
cargo — 

Held — that the Court would make salvage 
awards of £180 against the ship, and £420 
against cargo and fi eight. 

The Vblox, [1906] P. 263 ; 76 L. J. P. 81 , 

[96 L T. 271 ; 10 Asp. M. 0. 277— Barnes, P. 

339 . XaCigating and Enguieer Officers — Some 
Members of Ciew Pepresanted Separately — 
— Costs, J — The steamship L. towed the B, some 
300 miles to Halifax. No members of the L.'s 
crew performed any special service, the B's boat 
passing the hawsers. 

Held — that the navigating officers, not having 
taken any extraordinary part m the salvage 
service, the award to the L's crew must be 
apportioned according to their ratings, although 
It was contended that the navigation officers 
had had harder extra work than the engineer 
officers, who would, according to ratings, receive 
a larger award. 

The solicitors for theil.’s owners issued the 
writ oil fcehalf of owners, master and crew with- 
out any direct authority from the crew. After 
defence, twelve members of the crew gave notice 
of change of solicitors, and briefed separate 
counsel from those representing the owners, 
master and other twenty-four members of the 
crew. 


Held — that the twelve were not entitled to 
any costs. 

The Bremen, (1906) 94 L. T. 380 ; 10 Asp. 

[M. 0. 229 — Deane, J. 

340 . Namgating and Engineer Officers. ] — The 
Court, in apportioning salvage awards, allowed 
tne navigating officers their share as though they 
served at the same rating as, and not at a lower 
rating than, the engineer officers, and though 
they had done no special seivice 

The Bremen (sapra) not followed. 

The Lincairn (22 T. L. E 682 — Deane, J ) 

The Italia, (1906) 96 L. T. 398 , 10 Asp. 

[M. 0 284— Barnes, P. 

341 . Pilot — Ser lives not within Scope of his 
Employment — Merchant Shipping Act, 1894 (67 
& 68 Vict. c 60), s. 593 ]— The Court, m award- 
ing lemuneration for salvage services, awarded 
a sum 111 favour of the pilot of the steamship 
rendering the salvage services, on the ground 
that he i an more risk than could ordinarily be 
expected from his contract of employment, 
and that the services which he i endered were 
not such as to come within the ordinaiy scope of 
his duties 

Aherblom v. Price ((1881) 7 Q B. D. 129 ; 50 
L. J. Q. B 629 ; 29 W. E. 797 ; 44 L. T. 837 ; 4 
Asp. M. 0. 441 — 0. A ) followed. 

The Santiaeo, (1900) 83 L T. 439 ; 17 T. L. E. 

[22 ; 70 L. J. P, 12 ; 9 Asp. M. C 147 

— Barnes, J. 

342 . Bating of Engineer and Naiigating 
Officers .] — It is now an established rule in 
appoitionmg salvage awards to treat the rating 
of a navigating officer as equal to that of the 
corresponding grade of engiueer officer. 

The BibnAM, (1907) 76 L. J. P. 28 ; 96 L. T 792 ; 

[10 Asp. M G. 462 — Deane, J. 

343 . Special Award to Engineers.] — On an 
application to apportion £4,500 agreed salvage 
amongst owners, master and ciew, it was shown 
that the operations caused a delay of two and a 
half days ; that the ship which performed the 
services was worth £308,386, and that the 
mam service performed was towage. 

Held — ^ thatthe owners should have £3,760 ; 
the master £300 : the balance to be divided 
amongst the crew, hut (foil owing The Minneapolis, 
supr^, the non-navigatmg portion to have share 
as if rated at one-third. But held that the 
shares of the engineers should be increased by 
one-half as they had to woik double shifts. 

The Ddnnottae Castle, [1902] W. N. 70 

[ — Barnes, J. 

(c) Basis of Valuation. 

344 . Appraisement — Finality ] — In a salvage 
action, if an appraisement is applied for (there 
being no agreement and the plaintiiis disputing 
the defendants’ affidavit of value) the basis of 
appraisement is the value of the vessel to her 
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ownei R in licv damaged condition on the com- 
pletion of the salvage services. 

Under ordinary circumstances the appraise- 
ment IS conelnsive. 

nie ([1903] P. 1 ; 72 L. J. P. 9 ; 

51 VV. R. 303 ; 87 L. T. 448 ; 19 T. L. 11. 37 ; 9 
Asp M. 0. 354 — Tlarnes, J.. No 319, aupnat) 
a})pl:cd 

Tur. HomiNVOLLFiiN, [PJi'O P. 339. 95 1. T 
[585, 7(! I.. .1 1* 17, '10 A-p. M. C. 29(; ; 22 
1’. h. [{. 778--J'e:iiu\ J 

345. T'i'sscZ tirnnijlit mHiin oj Tiif / — 

IT/ it.'.ijiij /irl// 11/ Tii'i — t^rr/i/tdinr/ in Con- 
n/’i/iir u‘r — Oriijinnl IV////,' nr r///,//'//s srriimh'il ] 
— -V U'lP.vici lowed 11 di-aljlc'l vessel, then woiih 
A8.5()0. to llui inoinli oi Alji'idei n Ilnrhonr and 
he.iig nnaljlf lo (,itc iicr in vvithoiit li-k, 
Hiniiilled ior a tun Tin; niAsier of the di-ablul 
vest'd doel ii'jd llir 1 iie’'' '■eiv.co-^ : iind '-nb-.e- 
ciiienlly. vviihoiu any iiiuh on ihc jurl of the 
iriivvler. the h iwicr jjarled, and ilie vessol di il u-d 
ashore. U ('('•'i. .•'oino -1.7 OdO to Ho.it and lepair 
her. 

Ili.r.n — thai the Irawkr had done all that 
could lea-onablv he e.xpccttd, and was cniitkil 
to a silvagc awiiid b.ised on ihc v.aliic of Ihc 
ve-sel when luouglil within reach of a lug. / c., 
.tS 500. 

Tin: OiniM.VMA [19otJ P l.U , 73 I,. J P. 
[52 • 90 I.. T. 2ihi ; 9 A-']) .U C 538 — Baines. J. 


(d) Derelicts. 

346. .Liuiril n/ 'J'u/nJ l^roci'i'iJit .] — A dcielicl. 
baiiiue, di'iiiastcd and on Ihc, wa.s Milled hy a , 
lug. '81io was sold by the (.ourt and lealised ' 
J1255. iMaishallk expenses and oihei tuaiteis , 
reduced ilic net balance to 1137. 

In a salvage acl ion judgiaenl went by dcfaiill. 
ami the Cumt awaidcd to llic balvois llie total I 
proceeds without aieleioncc. ^ 

The Louis.i. [1900] P. 115. 75 L. J, P. ! 

[7() , !t4 L T. 55,8. 10 Asp. M. C. 25G — ' 

Deane, J. i 

347. TFi-rcJf — Diiti/ ti> Belli or to Jim-iivr of'' 
Bh^rrut— Mtvehant Skijiinng Act 18!il (57 Ai 
58 Vicx. /■. f!0) s. 518 [ — .sahois found a deiehct i 
ship. With a caigo, olf the coii't ol Peinbioke- ! 
shire, and bcachcil her, and coinmunicaied with 
the coast gi, an I Ihoio, the chief officer of whom i 
was the receivei of wrecks loi the di-ti’ci. The 
sal\oi^ thui with the knowledge of Inc coast-' 
guard, emptied her of wmtci.and look her into ■ 
pori 

IlEi.n — that the salvors were entitled lo | 
salvage, av> thew had • icasoTiahlecau=c fui their ! 
failure (if theic was any failuie) lo comply with 
sect 5J8 of the Meic, limit Sliijvping Act, 1891, in i 
not dell vojiJig the wreck to the loceiver of the , 
vhstr.ci . 

Titn Ghynoekox, (1905) 21 T L. R G41 — i 

[Deane, J. I 


(e) Generally. 

348. Detention hy jReceiver of TVw?, Cnryoor 
Apparel — Sail aye. due under the Aet—Merehant 
Shipjnny Act, 1894 (57 & 58 Vict. c. GO), ss. 544, 
546, 552.] — By sect. 652 of the Merchant Ship- 
ping Act, 1894, “wlicie salvage is due to any 
person under this Act,” the receiver shall, if the 
salvage is due in respect of services rendered in 
' asswLitig anv vC'-'Cl or lu -aving life ilieieLioin, 
i or in saving the cm go ot ap[)arcl tlirrcof dolain 
, the vessel, or caigo or ajiparch 

i Ift.iin — that the words ‘ .salvage due under 
I tills Act " weic not coniini'd to cases where 
1 ti'orc was a. chum for liieMilvaucniidoi sects. 511 
I aii<l 515 ot Ihc Act. or where the claim was Jor 
I .salvage services lendeied lo a wicek oi ves.s(‘l 
sliandcd or in d's| n s,; ijn di- near ilie coasts of 
' tlie Untied kingdom iindei socl. 516. Imi extended 
, 10 idl ca.-t's where salvage wa- rccoveiahlc undei 
' any of the piovisioii® ol llie Act 

' Judgment ol Riiriics, .1 (^IMifeJ Jk 206 • 67 
I I. J. J’. 78. 17 W. R 62; 79 h. T. 127. II T.1..R 
507 : 8 Asp yi. 0. 1J.5) alllimod. 

I The I'l'IUVM. '1899] P. 251: 68 1. .1 P.75, 

, [17 W'. H. 59S', 81 L. T l<l . 15 T. f, 11. 10 1 ; 

8 Asp. tVis. 559 — C. A. 

' 349. J'Jiiiployiiient — Jienejirial Sen ice — .Vo 

I Deni'fieial Sei i ue—ltiy/it to Sal i aye An'iird ] — 
if a salvor is employed to do aiiv I lung and docs 
' 1 1, and the piopeity is ultimalcly saved, he may 
' claim a salvage awiud, though the tamg which 
'he docs, in the ev"iirs wliieli Inipiieii, prudiK.es 
no good effect. 

If a Milvor is employed to eoinpleie a salvage 
and does not hut, vvilhoiil any miscoiiduei, on 
Ills part, lails afiei he has performed a henelieial 
s(M vice lie is entitled also to a salvage avvaid. 

If a sal V 01 is employed Lo do a thing and dvic'R 
not do ii, and no doubt use' sriemions excrlioii' 
and makes .siicritiecs but does no good at all, he 
IS not eniillecl to salvacre. 

The Melpiiiiieiie ((1873), L. 11. 1 A. li 12!) : 
29 L T. 405) distinguished. 

The DaR'I’, (1899) 80 L I’ 23. 8 Asp. M. f. 

[-JS1 — Pliillimorc, J 

350. Dijney to Saliiny T~fv,od in Perforininy 
Sal I aye Ser> leen — C nnpt/Mil mn — J'resuinption, 
ai/ain,it Defaiilt iif Stihor.s — Durden, of Proof of 
.Veyliyenee — Red net i on of Sum Aiiaeded.'\~ 
When I he vessel of a silvor ha,', without default 
on lu? pait. been injuied in the peiformance ot 
salvage sew ices, coitipens.vi mn may be avvarcletl 
to him lit lespect ol the mjiny so sust.-iined. and 
damages coti'ccpient iheieoii 

When the vcssel of a salvor is iiijuicd or lost 
while engaged in n s'llvage service tlie piosump- 
lion 13 that the injiiiy or lO'S was enn'ed bv the 
necessities of the seivicc, and not by the default 
of the salvors ; and the buiden of pioof lies upon 
the parties who allege that t lie loss was eansod 
by che salvors own act'. 

T( wnoL the custom ol the .Tiidici.al Cummiliee 
to vary llie decision of a Court below on a ques- 
tion of anioiinl, merely because they me of 
opinion that, if the ca«e had come before them 
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m the first instance they might have awarded a 
less sum. 

Baku Standard Steamship (Master and 
Owners op) u. Angble Steamship 
Master and Owners oe), [1901] A. C. 
549 ; 70 L. J. P. 0. 98 , 84 L. T. 788 , 17 
T. L. E. 584 ; 9 Asp. M. 0. 197— P. 0. 

361. Mutual Insncrance Association — Agree- 
ment hy Oioners to Render Mutual Assistance to 
Vessels brolten Down or %n Distress — Remunera- 
tion to he Determined hy a Committee of the 
Association — Notice to Master and Crew of Salv- 
ing Vessel — Whether Master and Crew hound to\ 
accept Amount awarded hy Committee.'] — The 
master and crew of the steam drifter Rifteen 
claimed for salvage in respect of services rendered 
to the steam drifter Margery. Ihe Fifteen was 
insured in the Total Loss Mutual Steamship 
Insurance Co. of Sunderland. The terms of that 
insurance incorporated the rules of that associa- 
tion, which provided that steamers insured in it 
bound themselves to give assistance to any vessel 
broken down or in distress insured m that 
association or certain other associations ; that 
it had been arranged that the vessels in those 
other associations should be bound by like con- 
ditions ; and that questions of remuneration for 
services rendered should be determined by the 
committee of the associations in which the 
vessels were insured. The master and crew 
entered, under their articles, into an agreement 
that they should have half of whatever salvage 
amount should be taken. A “Notice to Masters ’’ 
was exhibited on The Fifteen, which stated, “the 
above association is amalgamated with the 
under-mentioned associations and companies for 
the settlement of towage cases,’’ and went on to 
say that “ all masters ot vessels insured in the 
Total Loss Insurance Co., Sunderland, aie bound 
to render and accept assistance when necessary, 
to and from any ves-el insured in the above 
association and companies.” The master and 
crew knew nothing of the terms of this notice, 
and knew nothing whatever about the provision 
to go to arbitration. 

Held — that the “ Notice to Masters ” fell very 
short indeed of giving the master and crew such 
notice of the arrangement as would cause them 
to be bound by the arbitration, and was wholly 
insufficient to fix them with acquiescence in a 
contract of which they knew nothing ; and that 
the master and crew never, in fact, thought they 
were bound as salvors, by what it was suggested 
was an intimation to them that they were so 
bound : and that the amount of salvage services 
must be determined by the Couit. 

The Margery, [1902] P. 157, 71 L. J. P. S3; 

[50 W, K. 654 , 96 L. T. 863 ; 9 Asp. M. C. 304 
— Adm. Div. Ct. 

362. Salvage Ves.'iels specially equipped.] — The 
House of Lords will not interfere with an award 
of salvage made by the Admiralty Court and 
affirmed by the Court of Appeal, except in a very 
exceptional case in which some of the elements 
which ought to have been taken into account 


I appear to have been overlooked, or exaggerated 
I importance has been given to others. 

The Court will attach great importance to the 
j fact that salvage services have been rendered 
by ships specially fitted for the puipose, and 
kept in constant readiness with all necessary 
appliances 

In a case in which valuable services were 
rendered by specially equipped salvage steamers 
to a ship worth, with freight and cargo, £76,600, 
which was saved from becoming a total loss • — 

Held (affirming the judgment of the Court 
below) — that an award of £19,300 was not so 
exorbitant or manifestly excessive that it ought 
not to be upheld 

Decision of C. A ([1898] P. 97 ; 8 Asp. M. L. 0. 
341 ; 67 L. J. P. 48 , 78 L. T. 139 , 14 T. L. E. 
231 , 46 W. E. 308) affirmed. 

Glengylb (Owners of the) r. Neptune 

[Salvage Co., Ld., The Glengylb, [1898] 

A. C. 619 ; 67 L. J P. D. A. 87 ; 78 L. T. 

801 ; 14 T. L. R. 522 ; 8 Asp. M. C. 436— 

H. L. (E.). 

363. Tug and Tow to Blame for Collision with 
another Vessel — Master of Tug Negligent — Tow 
mhsequently Sailed hy Tug — No Claim for 
Salvage hy Owners, Master or Crew of Tug ] — 
A tug and tow were both found negligent and 
to blame for a collision between the tow and 
another vessel, the negligence of the tug being 
that of her master. After the collision the tug 
rendered services to the tow, and her owners, 
master and crew claimed salvage. 

Held — ( 1) that the owners could not recover 
because the negligence of their servant, the 
master, had contributed to the collision in con- 
sequence of which the tow required assistance. 

(2) That for the same reason the master could 
not recover. 

The Altair ([1897] P. 105 ; 66 L. J. P. 42 ; 45 
W. E. 622 ; 76 L. T. 263 ; 8 Asp. M. 0. 224— 
Gorell Barnes, J.) followed. 

(3) That the crew could not recover, for on the 
ground of public policy it is undesirable that a 
crew should be rewarded for rendering simple 
services to a vessel damaged through the con- 
tiibutory negligence of their master. 

Cargo ex Capella ((1867) L. E. 1 A & E. 356 ; 
16 L. T. 800 — Dr. Lushington) followed. 

The Due d’Aumale, (No. 2), [1904] P. 60 ; 

[73 L. J. P. 8 ; 52 W. E. 319 ; 89 L T. 486 ; 

20 T. L, E. 14 ; 9 Asp. M. G. 502 — Barnes, J, 

(f) Life Salvage 

354. Foreign Vessel — Crew saved outside 
British Waters and brought into British Port — 
Service in part within British Waters — Juris- 
diction — The Merchant Shipping Act, 1894 
(67 &68 Vict.c. 60), s. 644.] — A Biitish vessel 
rescued the crew of a foreign vessel whilst out- 
side British waters and brought them within 
British waters and landed them in an English 
port. The foreign vessel was subsequently 
! brought within the jurisdiction. 
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Salvage — Continued. 

Held — that the services were rendered in 
part witliin British waters, and that therefore 
sect. 5‘14:, snb-scct. 1, of the Merchant vShipping 
Act, 1894, which provides for the payment of 
salvage to life salvors wheie the services are 
rendered in part withm British waters in saving 
life from any foreign vessel, applied, and the 
salvors weie entitled to life salvage. 

The Pacific, [1898] P. 170 ; G7 L. J. P. (Jo ; 

[79 L. T. 125 ; 16 W. K. 686 ; 8 Asp M. 0- 

422 — Jeune P 

356 Lifohont (Irpir — I^er.son ffirin// Informa- 
tuoi — Cii'ii sequent Snlrcit/e hi/ anothr Permm ] — 
'When lifehoat men go out to save life, the 
onus IS upon them to show that tliey have 
rcndoicd services entitling them to a salvage 
award as against the propeity in iieril. 

A person may he entitled to a salvage award 
who, outside his duty, merely gives informa- 
tion which leads (o other persons lendeniig 
services 

A vessel grounded in the mouth of (he Humber, 
and the coxswain of the Spurn lifeboat wired 
Jor tugs The lifeboat herself went out, but the 
master of the stianded vessel declined the services 
of tlie crew as salvors, and waited until the 
aiiival of the ihice tugs wdiich towed his vessel 
oil’ on the next flood. Before receiving the cox- 
swain's telegiam, the owner of the tugs had 
received an oflicial telegram fiom the Spurn 
lighthouse, and had alieady oidcred steam to 
be iMi.se 1. 

Heed — that, the coxswain and crew of the 
lifeboat could sustain no claim. 

The Marouertte Molinor, [1903] P. 160; 

[72 L J. P. 66; 89 L. T. 192; 9 Asp. M. C 
421. — Bucknill, J 

356. Life, hunt (h'cio—Lanneherx of L>fcl> 0 (it,'\ 
When a lifeboat belonging to the National Life- 
boat Institution IS launched in order to save life, 
the launcliois look to the Institution for pay- 
ment under ms rules But if, on arriving at the 
distressed vessel, the boat is used in an endeavo ur 
to save property, the crew become a party of 
salvois who have borrowed the boat for salvage 
purposes, and both they and the launcheis are 
entitled to look to the ovvneis of the pioperty 
for remmieiation for their respective services. 

The Cayo Borito, [1904] P. 310; 73 L J P. 

[93 ; 91 L. T. 102 : 20 T L R 576 ; 9 A.sp 
M. C. 603 — Barnes, J. 

(g) Practice. 

857. Caveat — Solieitoes' peesonal Undertaking 
to gire Bail — Suhsec/uent Arregt of Ship iLithout 
'^good and sufficient reason" — Damages — 
ll S a, 1883, Ord 29, rr. 12, 18,1— The plain- 
tiffs were the owners, master and. crew of the 
Hambuig steamship JleUne Woennann, the 
defendants were the owners of the British 
steamship Orlvidon, her cargo and freight. The 
plaintiffs eommeneed an actum m law claiming 
salvage for se\ vices lendered to the Cnmdon, her 
■ cargo and freight. On the same day tlie writ 


was issued a warrant to arrest was extracted in 
the same registry Before the warrant was 
issued, the agents of the plaintiffs and the regis- 
trar of the distiict incpiired, in accord.unce with 
the practice, whether a oat eat had been tiled 
against the arrest of tlie Cnmdon, and tlie prin- 
cipal registry communicated by telegram the 
fact that there had been a caveat against the 
arrest already entered It appeared tiiat on the 
same day the defend ints’ solicitors tiled the 
usual undertaking under Ord. 29, r. 12, which is 
termed the prmcipe for caveat warrant and had 
signed it without any qualification. The plain- 
tiffs, however, were not satisfied with the under- 
taking of the solicitors, and decided that the 
ship should be arrested 'Hie ship w.as aricsted 
under Ord 29, r. 18, and leinaiiiLd aricsted till 
the evening of (he lollowing d.ay 

Ueed — that, as the plaintiffs had a leasonable 
time — practically a day — in which to decide 
whetliei they ought to accept or not the iindei- 
taking upon which the defendants’ solicitors 
weie personally resiionsible, and tli.at they had 
not shown to the satisfaction of the Court “good 
and suthciciit reason ” for objecting to 1 he under- 
taking within the meaning ol r, IS and there- 
fore there was no reason fur arresting the vessel, 
and that the plaintiffs weie liable ioi tlie costs 
and damages occasioned by the aiiest. 

'I’liE OuiMDOH, [1900] P. 171 , 69 'L .T. P. 

[103 , 48 W. R. 623 , 82 L. I’ 660 . 16 T L. R. 

403 ; 9 Asp, M. C 104 — Btiriie-., .1. 

358. Charterers Ifespontihle for Safe Dehierg 
— Cargo of Goreniment Store.s — Charterers' 
Interest in Goods — Actum in Pensonam — Xegli- 
genoe of Master and, Creio — Lxahihhj of 
Charterers 1 — 'The defendants chaiteied a ship, 
m winch they agreed to carry, amongst other 
caigo, certain Government stores fiom London 
to .lamaica upon the terms that they were to be 
responsible for the safe delivery of the cargo, 
subject to certain exceptions. During the 
voyage the ship, through her own default, came 
into collision with another vessel, and salvage 
services weie rendered to her by the plaintiffs. 
A salvage awaid was made against the ship, 
cargo and freight, the award including a sum ni 
resiiect of the Government stores. The Govern- 
ment having refused to pay salvage, the plain- 
tiffs brought an action in personam, against the 
defendants to recover the amount payable in 
lespect of the Goveinineut stores. 

Heed— that, as the defendants had a direct 
interest in the preservation of the Government 
stoies and they were liable to pay salvage 
remuneration, the salvage service was a benefit 
to them ; and that an action tn personam lay. 

Five Steel Barges ((1890) 15 P D. 142 ; .59 
L J P 77 , 39 W! R. 127 , 63 L. T 499 , 6 Asp 
M C 580— -Hannen, P.) and Buncan v. Dundee 
Slapping Co. ((1878) 5 R. 712) followed. 

Decision of .Teune, P. ([1901J 84 L. 'f. 363 ; 
17 T. L. R. 538) affirmed. 

'fHE Cardo ex Port Ytctoii, [1901] T’. 243 ; 

I 70 L .1 P, 52 , 49 W R .578 , 81 1.. T. 677 ; 

17 T. L. R. 538 , 9 Asp. M. C. 163, 182 -C. A. 
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359. Co-salvors — ComolifLated Suits — Sojiarate 
Rejiresentdt'ion — Counsel — Costs.] — The P., while 
on a voyage from Belfast to Antweip m tow of 
the tug II.. which was under contract to tow 
her to Flushing, met with heavy weather, and, 
while running for shelter, broke adrift from the 
iA, but managed to bring up with a full scope of 
chain out on both her anchors. When the H. 
came up to the P it was found that the anchoi 
chains of the latter weie foul, and that the 
anchors would have to be slipped. The master 
of the P. then sent the H. for further assist- 
ance, and the H. brought back the tug P. S. The 
H. and P. S. then took the P. to Greenock, 
where she was safely mooied 

The owneis, masters, and crews of both tugs 
instituted proceedings for salvage, the owners of 
the H claiming that the towage contract had 
been superseded by the events which had hap- 
pened. The salvage suits weie consolidated, the 
conduct of the action being given to the owners 
of the P. S. At the trial of the action the H 
and the P. S. were each represented by two 
counsel The Court awarded each salvor £300. 

Held — that as the defendants had alleged 
that the R. was not entitled to salvage, but was 
only fulfilling her agreement, the owners of the 
If. were entitled to be separately repiesented by 
two counsel. 

The Poltallooh, (1906) 94 L. T. 566 ; 10 
[Asp. M. 0 255 — Deane, J. 

360 Costs — Consolidated Saliage Action — 
Country Solicitors attendance in London ] — In a 
consolidated salvage action, where a country 
solicitor has the responsibility thiuat upon him, 
he IS entitled, when there is reasonable ground 
for it, to attend the hearing of the action in 
London, although the two actions may be con- 
solidated, if, in the circumstances of that case, 
the solicitor who has the conduct of the consoli- 
dated action IS not in a position to do full justice 
to both sets of plaintiffs. 

The Metropolis, (1899) 81 L T. 236 , 8 
[Asp. M. C. 583 — BuckniU, J. 

361 Lloyd's Agreement — Arbitration — Autho- 
rity of Master staying Proceedings — Arbitration 
Act., 1889 (52 & 53 Viet. o. 49), s. 4.] — A large 
vessel. The City of Calcutta, got into difficulties. 
The captains of two salving vessels signed an 
agreement which contained clauses that certain 
persons might object, and among others the 
committee of Lloyd’s, and if so then the matter 
was to go to arbitration, and the arbitrators were 
to be the committee of Lloyd’s, and the expenses 
of the arbitration might be ordered to be paid 
either by the salvors or the objectors. 

Held — that as it was extremely doubtful 
whether the master has authority to bind his 
owner to an arbitration or lay law-suit in legaid 
to the amount of salvage, there were very good 
grounds on which Barnes, J. might exercise his 
discretion under sect. 4 of the Arbitration Act, 
1889, and refuse to stay the salvage action 
brought by the salvor's. 

The City op Galcotta, (1899) 8 Asp. M. C 
[442 ; 79 L. T. 617—0 A. 


362 Pernor al of Wrech — Liability for Px- 
penses — Summary Remedy — Aire and Colder 
Navigation Act, 1889 (52 & 53 Vict. c. cxxii,), 
s. 47. j — Sect. 47 of the Aiie and Calder Naviga- 
tion Act, 1889, which incorporates the Harbours, 
Docks, and Piers Clauses Act, 1847 (10 & 11 
Vict. c. 27), provides that, if any vessel shall be 
sunk in any pait of the navigation, and the 
owner, or person in charge, shall not remove it, 
it shall be lawful for the undei takers to remove 
it, and recover the expenses of such removal 
from the “ owner ” m a court of summary juris- 
diction. 

Held — that the remedy being prescribed by 
the section which gave the right to recover the 
expenses, it was not competent foi the under- 
takers to recover them by action in the High 
Court, and, m any case, an owner of a sunken 
ship who had abandoned it to the underwriters 
as a total loss befoie any expenses had been 
incurred was not •* the owner ’ within the mean- 
ing of the section. 

Judgment of C A. ((1896) 8 Asp M. L. C. 134) 
affirmed. 

Bareaclought Brown. [1897] A. C 615; 8 

[Asp M. L, C. 290 ; 2 Com. Cas. 249 , 62 J.P. 

275 ; 66 L. J. Q. B. 672 , 76 L. T. 797 ; 13 
T. L. E. 627— H L. (E.). 

363 Ship salved the Property of the. Croton — 
No Action maintainable ] — No action in rent or 
otherwise for salvage lies when the ship salved is 
Giown property. Ihis rule applies to a vessel 
built for the Ganadian Government, and destined 
foi use as a ferry boat to connect two Govern- 
ment lines of railway. 

Young r. Steamship Scotia, [1903] A. 0. 

[501 ; 72 L. J. P. G. 116 ; 89 L T. 374 ; 9 
Asp. M. C. 485— P. 0. 

364. Sum awarded to Master — Claim therefor 
by Master against Owners — Not an Admiralty, 
hut a Common Law Claim.] — The owners of 'Ihe 
Gloxinia bad been awarded a sum of money for 
salvage, and claimed to be entitled to deduct 
from the £50 awarded to the master a share of 
the costs of the excessive bail, as well as of the 
solicitor and client costs of the plaintiffs in the 
salvage suit, and ceitain other sums, and offered 
the master £36 5s. 9d. The master declined to 
accept this sum, and brought an action in the 
county court on the Admiralty side to recover 
the £50 which he claimed without any deduc- 
tion. The county court judge dismissed the 
action with costs, on the ground that sitting on 
the Admiralty side he had no jurisdiction to 
entertain the suit. 

Held — that the county court judge was quite 
right ; that it was not an Admiralty action 
at all, there being no question either as to 
salvage or apportionment which was in dis- 
pute ; and that the claim should have been 
brought on the common law side of the county 
court. 

The GLO-XINIA, (1902) 18 T L E 227— 

■ [Adm. Div. 
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366, Tug and Tow — Negligence of Tug render- 
ing Salvage necessary — Services rendered hij other 
Tug — Costs of Aet ion— Liability of Tug for ] — 
Two tugs and a pilot claimed salvage awaids 
against a sailing vessel, and the latter counter- 
claimed against one of the tugs, which was 
towing her at the time of the accident, for 
negligence. 

The Court found that the negligence of this 
tug caused the damage, and lendered the salvage 
necessary. 

Held — that the tug in default was liable to 
the sailing vessel for the amount of the damages, 
the salvage rewards awarded to the other tug 
and the pilot, and the costs of the salvage suit ; 
but that such costs were leeoverable only as 
dainagcb, and were subject to the tug’s right to 
limit her liability ; the Court had no power to 
order them to be paid in full as costs. 

The Kauss, (I90t) 20 T. L, K. .S26— Barnes, J, 


(h) Towage, 

366 Attempting to Tow— Standing by — Trin- 
ciples on 'Which Award made.l — An oil-tank 
.steamer, valued at £27,000, lost her steering 
gear about 1.000 miles from Falmouth ; and was 
eventually taken m tow by steamship No. 1, the 
mastci ol which attempted to get her to Fayal. 
Aftei two days, however, during which only 
about sixteen miles were gained, he was obliged 
by bad vvcather to leave the disabled vessel. 
Stcamshi[) No 2 then towed her towards England 
some 2(i.'j miles, sustaining some damage in so 
doing , but then lost sight of her upon the 
hawser parting. Steamship No. 3 next towed 
her for twelve miles, and had to leave her m 
consequence of running short of provender for 
the horses which she herself had on board. 
, Steamship No. 4 towed her 468 miles to Fal- 
mouth, whilst steamship No. 6, belonging to the 
.same owners as the disabled vessel, came up just 
alter No. 4 had made her tow ropes fast, and 
herself stood by in case of emergency until 
Falmouth was reached. The disabled vessel had 
on board naphtha worth £7,000, freight at risk 
£1,743, and petroleum belonging to her owners 
worth £7,.;78, making the total value of the 
property salved £43,321. 

The Court made the following awards : — To 
No 1 £800, as having attempted though un- 
succes.sfully, for two days to perform the task 
she had undertaken; to No. 2 £2,500, for having 
meritoriously contributed to a successful result, 
although her part, standing by itself, would not 
have produced such result ; to No. 3 £800, as 
having helped to bring the disabled vessel within 
sight of the principal salvor ; to No. 4 £4,000, 
as being the principal salvor ; to the owners of 
No. 5 £300 against the naphtha cargo, and to 
her master and crew £150 against ship, cargo, 
and freight. 

The Benlarig ((1888) 14 P. D. 3 ; 68 L. J. P. 
24 ; 60 L. T. 238 — Butt, J ) : The Cavieha 
( (1888) S) lb D. 27 i 53 L. J. P. 12 ; 32 W. K. 495 j 
50 L. T, 126 ; 5 Asp. M, 0, 1J)( — Hanneu, J.) , 


and The Atlas ((1862) Lush, 518 — Dr. Liishington) 
approved and applied. 

The AudDST Kobep, [1903] P. 166;72L. J 

[P. .53 ; 89 L. T. 194; 9 Asp. M. 0. 428— 

Bucknill, J. 

367. Negliyenee of Tuy — Contributory Afegli- 
(jeiice of Ship — N'eyligence of Pilot on Board 
Ship.'\ — The owners, masters and ciew of a 
steam-tug brought an action against the owners 
of a ship for salvage services rendered to that 
vessel by towing her off the Sheerness Middle 
Sand, upon which she had gi’ounded. The 
defendants pleaded and proved that the ground- 
ing was due to the negligence of those on board 
the steam-tug, and counter-claimed for the 
damages sustained by them by reason thereof. 
The plaintiffs alleged, by way of defence to 
the coimter-claim, that there was contaibutory 
negligence on the part of the pilot on board 
the ship 

Held — (l) that the claim for salvage must be 
dismissed ; (2) that if it had been shown that 
the contributory negligence alleged was the 
negligence of a compulsory pilot, then that 
would have been an answer on the part of the 
owners of the ship, and they would not have 
been affected by the contributory negligence, but 
would, notwithstanding, have been able to make 
good their claim for the negligence of the tug ; 
but that this had not been shown, no evidence 
having been given that the man was a licensed 
pilot at all; and that, therefore, the counter- 
claim failed. 

The Adam W. Spies, (1901) 70 L. J. P. 25— 

[Jeune, P. 

368. No Benefit — Beasoiiahleness of Ayreement 
—Award reduced — Costs ] — The Tintore, a 
Spanish steamship of 1,326 tons, with a crew of 29 
hands, fell in with 'The Kilmaho exhibiting 
signals of distress. 'Jke Kilmaho was a steam- 
ship of 2,155 tons, with a crow of 20 hands, 
and had struck some submerged wreckage with 
her propeller and had broken off the blades. It 
was agreed that The Tintore should endeavour to 
tow Ihe Kilmaho to Ferrol for £2,000, and a 
written agreement to that effect was entered 
into. When The Tintore had towed The Kilmaho 
about 60 miles she was able to tow her no 
longer. The position of ihe Kilmaho was worse 
at that time than at the beginning of the towage. 
She was left on a lee shore out of the track of 
vessels with a north-west wind blowing. 

A ccond agreement was then made to the 
effect that The Tintore. should go into Ferrol, 
about forty miles away, give notice of the situa- 
tion of The Kilmaho., and seek assistance for her. 
For those services the sum of £2,000 was to 
be paid. 

Held— that nothing could be recovered in 
respect of the services rendered under the first 
agreement. The £2,000 was an exorbitant sum 
for tho services lendered under the second agx’ee- 
ment. Moreover, the master had no authority 
to pledge his owners’ credit for past services 
for which the owners were not liable, and there- 
foi'Q that part of the £2,000 could not be for tho 
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towage services already rendered. The claim 
must be reduced to £600, and the appellants 
were entitled to have the costs of the appeal, 
the costs in the Court below not to be interfered 
with. 

The Kilmaho, (1900) 16 T. L. R. 155— C. A. 


369. Towing Contract — Contract to Bocli Skiji 
— Unatle to Docli — Claim for Towing iaah to 
Anchorage .'] — Tugs agreed to take a vessel from 
her anchorage in Gnmsby Roads, and dock her 
at Grimsby. On arrival at the docks it was 
found impossible to dock her owing to the state 
of the tide. 

Held — that the tugs were not entitled to 
salvage for helping her to get back to her 
anchorage. 

The S.BOUKIE, (1905) 21 T. L. R. 200— 

[Barnes, J. 


370. Tug-hoat and Lifehoat — Services of Life- 
boat Crews — Reasonable bub not Necessary 
Services — Right to Salvage — Atvard.] — A 
French screw steamer, The Avguste Legembre, 
valued at £11,400, met with severe weather in 
Cardigan Bay, with this unfortunate result, that 
a mamlla warp was washed overboard and 
became entangled in her propeller, and the 
engines were brought up and could not be 
worked any more. The vessel drifted on right 
^ across the entrance to the Bristol Channel, and 
ultimately brought up with both anchors. The 
Helen Peele, a tug-boat belonging to the 
National Lifeboat Institution, stationed at Pad- 
stow, manned by eleven hands, and of the large 
value of £10,600, went out solely for the pur- 
pose of towing the lifeboat Mdimind Haney, 
manned by a crew of fifteen men, and of the 
value of £1,600. The nest morning The Helen 
Peele vaece made fast to The Auguste Legembre, 
and The Edmund Harvey made fast astern of The 
Auguste Legembre, When they got into Cardiff 
Roads, The Victor, a tug belonging to Falmouth, 
worth £7,000, was taken and made fast. After 
some considerable time Ihe Dragon, another tug 
from Falmouth, worth £6,000, at the request of 
The Victor, ahd notwithstanding the objection of 
the master of The Auguste Legembre, also made 
fast ahead, and The Auguste Legembre was 
brought to Cardiff Roads in safety. It was 
treated as if the crew of The Helen Peele took 
the salvage and ran the risk of paying for any 
damage to the tug or lifeboat. In an action of 
salvage : — 

Held — that the case must be dealt with on 
the footing that the crew of The Helen Peele had 
rendered a service and were liable for any repairs 
that had to be done, and should be awarded 
£326 ; that the lifeboat men formed part of the 
crew of the tug-boat, and should be awarded 
£76 ; that although in fact it did not turn out 
to be necessary to take The Dragon, yet it was 
a reasonable thing to do, and she should be 
awarded £100 ; and that The Victor should be 

B,D, — VOL III, 


awarded £500, the awards making the aggregate 
sum of £1,000. 

The Auguste Legembre, [1902] P. 123 ; 71 

[L. J. P. 53 ; 30 W. R 622 ; 86 L. T. 368 ; IS 

T. L. R. 873 ; 87 L. T. 760 ; 9 Asp. M. C. 

279 — Barnes, J. 

XIII. TOWAGE CONTRACTS. 

371. Incomplete Performance — Accident Be- 
yond the Control of Either Party — Salvage .] — 
Where the complete performance of a contract 
to tow a vessel from one place to another is 
prevented by an accident which is beyond the 
control of those in charge of the tug, and of those 
on board the tow, the owners of the tug cannot 
recover the towage agreed upon, nor aie they 
entitled to any payment in lespect of the part 
performance of the contract. 

Tug-owners contracted to tow a ship from 
Kingroad to Sharpness Dock, but during the 
towage, and when the vessels had arrived just 
outside the dock entrance, a fog came on, and 
the ship stranded without any fault on the part 
of either tug or tow, and could not betaken into 
the dock. 

Held — that the tug owners were not entitled 
to recover anything.* 

Subsequently, at the request of those on board 
the ship, the tugs towed so as to keep the ship 
from slipping off the rocks on which she had 
grounded, and so enabled cargo to be saved and 
freight to he earned. 

Held— that this was a salvage service for 
which the tugs were entitled to remuneration. 

The Madras, [1898] P. 90 ; 8 Asp. M. 0. 397 ; 

[67 L. J. P. 53 ; 78 L. T. 325— Jeune, P. 

373. Ineficient Towage — Reasonable Care and 
Shill — Damages — Liability.] — The appellants 
were the port and harbour authority of Pieston, 
and were entitled to make contracts for towage 
of vessels using that port. The respondents’ 
ship, under the directions of the harbour 
authority, was towed up the river on the flood 
tide towards Preston, preceded by two other 
vessels, also in tow These tugs were hired by 
the appellants. Owing to the delay of the fore- 
most tug, the respondents’ ship grounded and 
received considerable damage. 

Held — that the appellant corporation were 
liable for the damage caused. 

Decision of C. A. (The Ratata, [1897] P. 118 ; 
66 L. J. P. 39 ; 67 L. T. 224 ; 8 Asp. M. C, 
236) affirmed, 

Prestoh Corporation v . Biornstbad, The 

[Ratata, [1898] A. 0. 513 ; 67 L. J. P, 

73 ; 47 W. R. 166 ; 78 L. T. 797 , 8 Asp. M C. 

427— H. L. (B.). 

373, Interpretation — Tug-owners made Ih'ird 
\PaHy — Indemnity — Damages, Measure of — 

[ Costs of Defending Action — R.8. O,, Ord.\%, rr. 

I 48, 52, 53, 66.] — The plaintiffs loaded a cargo 
I upon a barge belonging to the defendants, D. 

! Brothers, who engaged, on their own behalf and 
I not as agent for the plaintiffs, a tug belonging 
to their co-defendants, G, and Son, to tow the 

23 
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barge to a ship which was loading in the Thames. 
While being towed the barge came into collision 
with a vessel at anchor, and, inconsequence, the 
plaintiffs’ cargo was damaged. The plaintiffs 
brought an action to recover the damage against 
both the defendants, and the tug owners served 
upon the barge owners a third party notice 
claiming indemnity from them in respect of 
any damages and costs which the plaintiffs 
might recover upon the ground that the con- 
tiact of towage was upon the following terms : 
“Gr. and Son hereby give notice that they 
will not be answerable for any loss or damage 
which may happen to, or be occasioned by, any 
barge or vessel, or its cargo, while in tow, how- 
ever such loss or damage may arise, and from 
whosesoever fault or default such loss or damage 
may arise ; and the services of their tugs must 
be imdei stood and agieed to he engaged or 
accepted upon the teims that they are to be 
held harmless and indemnified from any loss 
or damage, and against the faults or defaults 
of their servants, or any claim therefor by 
whomsoever made. And the customers of the 
said Gr. and Son undertake and agree to bear, 
satisfy, and indemnify them accordingly ” No 
order had been made under Oid. 16, r. 53, as to 
the mode and extent in or to which the barge 
owners should be hound or made liable by the 
judgment in the action as against the tug 
owners At the trial the barge was held not to 
blame and the tug alone to blame for the 
collision, and judgment was enteied for the 
barge and against the tug, the plamtifis to re- 
cover from the tug owners all the costs. Upon 
the claim for indemnity the barge owners were 
held liable to indemnify the tug owners against 
the damages and costs which tliej' had been 
held liable to pay to the plaintiffs and against 
their own costs (74 L. J. T. 13, 91 L. T. 695; 
10 Asp. IL 0 15) 

The barge owners appealed, first, against so 
much of the first judgment as held the tug- 
owners liable to the plaintiffs, contending that 
the above clause exempted them from liability, 
and, secondly, against the judgment holding 
them liable to indemnity the tug owners. 

Held, as to the first appeal, that the barge 
owners had no right to appeal against the judg- 
ment holding the tug owneis liable to the 
plaintiffs 

Held, as to the second appeal, (1) that, 
assuming that the barge owners could upon that 
appeal question the judgment against the tug- 
owners, that judgment was right, as the clause 
in the tug owners’ contract did not release them 
from liability to third persons, but only gave 
them a right of indemnity against such hability 
from the person employing them ; and (2) that 
. the tug owners, having reasonably defended the 
action brought against them, were, in the 
circumstances, entitled to recover from the 
barge owners the costs which they had been 
held liable to pay, or had incurred, as well as 
the damages. 

The Millwall, [1905] P. 15.5, 74 L J. P. 

[61, 82 , 53 AV. R. 471 , 93 L. T. 426, 429 ; 21 
T. L, R. 340 ; 10 Asp. M, C 110, 113—0. A. 


374. Interpretatmi — Collision ietiooen Tow 
and Ship through Neghgenoe of Tug — Judgment 
against Owners of Tig — Claim for Indemnity 
against Owners of Tow ] — A barge, whilst in tow 
of a tug, came into collision with and damaged 
another vessel. The owners of the other vessel 
obtained judgment against the owners of the 
tug ; and the owner claimed to be indemnified 
by the barge owners. It was admitted that the 
collision was due to the negligence of those in 
charge of the tug, hut the tug owners relied on 
the following words m the contract of towage : — 
“We will not be answerable for any loss or 
damage which may happen to or be occasioned 
by or to any vessel or barge or their or its cargo 
while in tow, . . . nor will we be responsible 
for any loss or damage which may happen to be 
caused by or through any act done or omitted to 
be done by any person or persons we employ.” 

Held — that this clause only restiicted their 
own liability to the barge owners, and did not 
amount to a contract bj'' the latter to be 
responsible for damage negligently done by 
the tug to other persons. 

The Riohmond, (1903) 19 T. L. R 29— 

[Div. Ct 

376 Collision — When Towage ended — Ihird 
Party Notice — Indemnity ] — 'Two dock tugs 
brought a steamer to her beith m the docks, but 
a barge moored to a buoy prevented her hauling 
quite close alongside the quay to which her 
ropes had been already made fast. The dock- 
master diiected two men from the tugs to 
unmoor the barge, and directed a third tug to 
tow her away. This operation was so negli- 
gently peiformcd that the barge collided with 
the steamer and sank. 

In an action by the barge owners against the 
dock owners the latter admitted liability, but 
claimed indemnity against the steamship owneis. 
It appeared that a film of repauers had under- 
taken to berth the vessel, and for this purpose 
hired the tugs from the clock owners, upon the 
terms that the niasteis and ciews thereof should 
cease to be under the contiol of the dock owners, 
and should be under the orders of the master of 
the steamer, and be deemed the scivants of the 
steamer’s owners 

Deane, J., having held that the steamship 
owners were not liable, because (1) they were 
not parties to the contract in question, and 
(2), in any case, the towage contract was finished, 
and the tugs and their crews were again under 
the control of the dock owners when the collision 
occurred : — 

Held — that his decision must he upheld for 
the second reason given by him. 

Decision of Deane, J. ([1906] P, 317 ; 75 
L. J. P. 104 -, 10 Asp M. G. 347) affirmed. 

The Kate, [1907] P. 296 ; 76 L. J. P. 134 ; 

[97 L. T. 502— C. A. 

XIV. PILOTAGE. 

(a) Authority of Pilot. 

376. Collision — Compulsory Pilotage — Butch 
law — Liaiihty of Owner for Fault of Pilot j — • 
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The PHnz Hendnlt, an outward-bound sea- 
going vessel, within the pilotage district of the 
mouth of the Scheldt, having on board, as she 
was required to have, a duly licensed pilot for 
the district, collided with the British screw 
steamship Gotha. 

Held — that the position of the pilot according 
to Dutch law is veiy much the same as in other 
countries where a pilot has to be taken and paid 
for ; but the charge of the ship is not sur- 
rendered to him. The pilotage, therefore, is not 
compulsory in the sense in which it has to be 
compulsory according to English law in order 
to discharge the owner fiom liability for the 
fault of the pilot. 

The Peinz Hbndeik, [1899] P. 177 ; 98 

[L. J. P. 86 ; 80 L. T. 838 , 8 Asp. M. 0. 548— 

Barnes, J. 

377. Collision — Conqmlsory Pilotage — Lia- 
l) titty of Pilot — Full Charge of Vessel — Pilot 
placed by Owner in Pisadmntageovs Position — 
Duty of Pilot to Pesist-I — When a licensed 
pilot IS placed m chaige of a vessel, in a place 
where pilotage is compulsory, it is his duty to 
take full charge of her, and to give such orders 
as are necessary to carry out what he thinks 
requiies to bp done. On the happening of a 
collision it IS no excuse for him to say that he 
was placed by the owner of the vessel in a dis- 
advantageous position. His duty is to see that 
he is placed m the position from which he can 
best manage the requisite operation, and to resist 
being placed in a disadvantageous position. If 
he takes no steps to resist being placed in a dis- 
advantageous position, he must be held to have 
acquiesced in the arrangement, and will not 
escape responsibility for damages to another 
vessel by collision. 

Gebenock Towing Co. r. Hardie, (1902) 4 F. 

[216, 

378. Compulsory Pilotage — Assistance from 
Master^ — Though the master of a ship is not 
entitled to interfere with the pilot in the naviga- 
tion of the ship, the pilot is entitled to competent 
assistance from the master and crew. Where, 
therefore, the pilot, who was m compulsory 
charge of a steamship, mistook the lights of a 
vessel at anchor for those of a vessel in motion, 
it was held to be the duty of the master to call 
the pilot’s attention to the fact that the lights 
were stationary, and the steamship was held to 
blame for a collision with the vessel at anchor. 

The Tactician, [1907] P, 244 ; 76 L. J. P. 

[80 ; 23 T. L. E. 369— C. A. 

(h) Defence of Compulsory Pilotage. 

379. Collision in Belgian Waters — Ow^erheld 
liable for Pilot's Negligence.^ — ^A collision in the 
Scheldt was found to be due to the pilot’s default. 
By art, 221 of the Belgian Code, " the presence 
of a pilot on board is no defence”: held also, 
upon the authorities, that a Belgian pilot, though 
compulsory in the sense that his fee must be 
paid, is not compulsorily in charge, because the 


master need do no more than pay his fee ; the 
result being that, even if the master does hand 
over the sole charge to the pilot, the owner 
remains liable for negligent navigation. 

The Augusta ((1887) 57 L. T 326 , 6 Asp. 

M 0. 161 — G, A.), 27te Guy Bannering ((1882) 7 
P. D. 52, 132 ; 51 L. J. P. 67 ; 30 W. E. 835 ; 

46 L. T. 905— C. a.), and The Prins Hendrih 
([1899] P. 177 ; 68 L. J. P. 86 ; 47 W. E. 183 ; 

80 h. T. 838 ; 8 Asp. M. G. 513— Barnes, J., 
No. 37 6, sttpra^ followed, 

“The Dallington,” [1903] P, 77 ; 72 L. J. P, 

[17 ; 61 W. E. 607 ; 88 L. T, 128 ; 19 T. L. E. 

250 ; 9 Asp. M. C, 377— Bucknill, J. 

880 Defence of Al) N'egligence — Negligence if 
Com pnlso! y Pilot.] — He who sues for damages 
caused by the negligence of another must, in 
Admiralty as well as m other cases, make out 
that negligence. 

The defendants denied that there had been any 
negligence on board tbeir ship, The Burma ; 
but alleged that if there had been such negli- 
gence it had not been the negligence of them- 
selves or their servants. On the trial it wms 
found that the negligence of The Burma was 
not that of the defendants’ servants, but of the 
person — the agent — whom they were by law 
compulsorily bound to employ 

Held — that the suit must be dismissed with 
costs. 

The Burma, (1899) 80 L. T. 808; 8 Asp, 
[M. C. 547 — Buclcnill, J. 

881, Failure to Stand by — Effect — Merchant 
Shipping Act, 1894 (57 & 68 Vict. c. 60), s. 422.] 
— Where a collision is proved to be due solely to 
the negligence of a pilot employed compnisonly, 
the owners of the vessel are not rendered liable 
by the fact that the master committed a breach 
of sect, 42 of the Merchant Shipping Act, 1894, by 
failing to stand by the other vessel. The statu- 
tory presumption referred to in that section 
only arises in the absence of “ proof to the con- 
trary.” 

The Queen ((1869) L. E. 2 A. & E. 354 ; 38 
L J, Ad. 39; 20 L. T. 866— Phillimore, J.) 
followed. 

The Sussex, [1904] P. 236 ; 73 L J. P. 73 ; 

[90 L. T, 649 ; 9 Asp. M. 0 . 578 — Barnes, J. 

382 Fault not that of the Pilot alo7ie .] — 
Those who rely upon a plea of compulsory 
pilotage as a defence to an action arising out of 
a collision must prove to the satisfaction of the 
Court that the fault was that of the pilot alone, 
and that his mistake was not induced by an 
oflScer of the vessel. 

The Ben Mohr, (1904) 62 W. E. 686— 

[Barnes, J. 

383. Fault of Pilot.] — In an action arising 
out of a collision on the Clyde the owners of the 
injured vessel, which was at the time lying at a 
wharf, pleaded that the colliding vessel was not 
properly trimmed for navigating a narrow river, 
and that she was negligently navigated. 

23—2 
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The defendants proved that the pilot had 
deliberatelj'^ elected not to have her trim alteied, 
that he 'vvas compnlsonly in charge, and that all 
his orders were obeyed. 

Held — a sufficient answer to both allegations, 
assuming them to be well founded. 

London and Glasgow Engineeuing Co. -r. 
[Anchor Line, (1901) 6F. 1089 — Ct. of Sess. 

384 . Harwich Harbour — Vessel Anchored 
Temporarily — Berthed on Tide liwng — Collision 
while hemrj Berthed — Buration of Compulsory 
Pilotage ] — Pilotage “ into and out of ” Harwich 
Harbour is compulsory. A vessel was brought 
in in charge of a pilot, and (the tide being low) 
was anchored for a few hours before being 
brought to her dischaiging berth m the harbour. 
Wilde being bi ought to her berth from the 
anchoiage in charge of the same pilot she came 
into collision with another vessel which vas 
lying at hermooiings. 

Held — that the vessel i emained in charge of 
a compulsory pilot until she airived at her 
discharging berth, although a small extra fee 
was paid to him for berthing her, and the owner 
was not liable for the damage caused by the 
collision. 

The Ole Bull, [1905] P. 52 ; 74 L J. P. 75 ; 
[53 W. E. 590 , 92 L. T. 807 : 21 T. L. E. 133 , 
1 0 Asp M. 0. 84— Barnes, J. 

385 . Holing and Stationary Vessels — Pre- 
sumption — Proof of Pilot’s Befault—^Befectite 
Bfjuipnient of Ship.'] — Where a moving vessel 
collides with a stationary one, the presumption 
IS that the former is to blame. Hor is it 
sufficient for the defendants to prove that she 
was compulsorily m charge of a pilot , it is 
necessary to prove also that the collision was 
due to Ins default. 

So held, where the anchors of the moving 
vessel were not available for use, and it was not 
.shown that the pilot had been consulted as to 
the advisability of moving her in that condition. 

Senible, also, if the pilot was m default, the 
owners were also in default for not having the 
vessel properly equipped 

Mann Macneal & Co. r. Elleuman Lines, 
[(1905)7 F. 213— Ct. of Sess 

386 . Port Natal — Collision lohile Mooring 
Skip in Berth — Begulat ions of Purils ]— By 
Eegulation 17 of the Eegulations of Port Natal, 
nVvhich pilotage is compulsory except for 
certain exempted ships, “ no master or person in 
chai'O'e of an unexempted vessel shall cross the 
bar m such a vessel or shift the berth of such 
vessel in the haibour without a pilot or other- 
wise without permission.” By Eegulation 29, 
“the master of every vessel shall occupy the 
beitb assigned to such vessel and change the 
berth if so directed, in default whereof the 
removal may be effected by the port authorities 
at the iisk and expense of vessel and owners.” 

-The port authorities directed a vessel which 
was not within the exemption from compulsory 


pilotage to change her berth, and, as the master 
failed to comply with the direction, the port 
authorities sent a pilot with a tug to shift her. 
While being so shifted she came into collision 
with another vessel solely through the fault of 
the pilot. 

Held — that under the above regulations the 
pilot was at the time acting as a pilot compul- 
sorily in charge, and the shipowners weie not 
liable for the collision. 

The Suffolk, (1905) 21 T. L. E. 267— Deane, 

[J. 

387 . Tyne Pilotage Confirmation Act^ 1865 (28 
Vict. c. 44) — Merchant Shipping Act, 1894 (67 
& 58 Yict, 0 , 60), s. 604 ] — The Tyne Pilotage 
Order Confiiniation Act, 1865, which provides 
that nothing in the order confirmed shall extend 
to oblige the owmer or muster of any vessel to 
employ a pilot within the Tyne pilotage district, 
does not prevent the application of sect, 601 of 
the Merchant Shipping Act, 1891, which makes 
pilotage compulsory on a vessel carrying passen- 
gers between places m the British Isles where 

I neither her master nor mate possesses a pilotage 
I certificate. 

Where, therefore, a steamer, whilst on a voyage 
from Leith to Newcastle with passengeis, was 
proceeding up the river Tyne in charge of a 
duly licensed pilot, and came into collision with 
another vessel solely owing to the fault of the 
pilot, and neither her master nor mate held a 
pilotage certificate . — 

Held — that the employment of the pilot was 
compulsory by law, and that consequently the 
owners of the steamer w ere not liable for the loss 
occasioned by the collision, 

Ihe Johann Seerdrup (6 Asp M. L. C. 73 , 
12 P, D. 43) di.stinguished. 

The Warsaw, [1898] P. 127 : 8 Asp. M L. 0 

[399 ; 67 L. J. P. 50 ; 78 L. T. 327 ; 14 T. L. E. 

275 ; 46 W. E. 638 — Barnes, J. 

(c) Exempted Ships. 

388 . Coasting Trade — Trinity House Oiitport 
Bistnots — Trading to any Port in Europe North 
and Bast of Brest — Merchant Shipping Act, 1894 
(57 & 58 Vict. c. 60), s. 622, sub-s. 1 , s. 625, 
sub-ss. 1, 3 ] — The Glanijstwyth, a British steam- 
ship employed in the Mediterranean and Atlantic 
tiades, arrived at Ipswich fiom Gaza, in Turkey, 
and dischaiged part of her cargo, viz., 1,400 tous 
of barley, and was proceeding with 1,400 tons of 
barley, the remainder of her cargo, without pas- 
sengers, but in chaige of a duly licensed Trinity 
House pilot, for the port of Ipswich, down the 
river Orwell, on her voyage to Leith, when she 
came into collision with and damaged the ketch 
Sarah Lizzie, at anchor. Where the col- 
lision occurred was within the limits of the port 
of Ipswich, one of the Tiinity House outport 
districts. 

Held — that The Glanystwyth was not a vessel 
employed in the coasting trade of the United 
Kingdom within sub-sect. 1 of sect. 625 of the 
Merchant Shipping Act, 1894, nor was she 
trading from any port of Great Britain within 
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any of the Trinity House outport districts to any 
port in Europe north and east of Brest within 
the exemption contained in sub-sect. 3 of that 
section. Therefore The Olanystwyth was bound 
to have a compulsory pilot on board. 

“Europe” in the sub-section means the con- 
tinent of Em ope, and does not include the 
United Kingdom. 

The Winesteadilimh'] P.170 ; U L. J. P. 51 ; 
72 L. T. 91 ; 7 Asp. M. C. 547 ; 11 E. 720— 
Bruce, J.) followed. 

The Glanystwyth, [1899] P. 118,- 68 L. J. 

[P. 371 , 80 L. T. 204 , 16 T. L. E. 224 , 8 
Asp. M. 0. 613 — Jeune, P. 

389 . '■'Coasting YesseV — Vessel Sailing under 
Foreign-going Articles — Vessel tailing Cargo at 
Port in United Kingdom to he Discharged at 
another Port in United Kingdom — Compulsory 
Pilot — Bristol Wharfage Act, 1807 (47 Geo. 3, 
sess. 2, 0 . xxxiii.), s 9 — Merchant Shipping Act, 
1894 (57 & 68 Vict u. 60), 603, suh-s 2 ]— 

A ship sailing under foreign-going articles left 
Swansea and went to various ports within and 
without the United Kingdom. She went from 
Dieppe to Hull in ballast, and there took in a 
cargo for Bristol, where she discharged such 
cargo, stiU sailing under the same articles 
When on the voyage from Hull to Bristol, the 
ship was proceeding up the Bristol Channel, and 
was within the limits of the port of Bristol, 
within which, by sect. 9 of the Bristol Wharfage 
Act, 1 807, pilotage by a British pilot is compul- 
soiy for all vessels except." coasting vessels and 
Irish traders.” The master refused to take a 
compulsoiy pilot on board, on the ground that 
the ship during the voyage from Hull to Bristol 
was a “ coasting vessel ” within the meaning of 
the exemption, by reason of her having taken 
in cargo at Hull destined to be discharged at 
Bristol, both ports being within the United 
Kingdom. 

Held — that the ship was not a “ coasting 
vessel ” at the time m question, and the fact 
that she took in cargo at Hull, a port in the 
United Kingdom, which she w'as going to dis- 
charge at Bristol, another port in the United 
Kingdom, did not make her a “ coasting vessel ” 
on the voyage from Hull to Bristol, and that the 
master was properly convicted, under sect. 603, 
sub-sect. 2, of the Merchant Shipping Act, 1894, 
for having, wdthin a district where pilotage was 
compulsory, refused to take a pilot on board. 

Phillips v. Borh, (1906) 93 L. T. 634 ; 10 Asp. 

[M. G. 131— Div. Gt 

890 . London District — “ Constant Trader ” — 
Pilotage Act, 1825 (6 Geo. 4, o. 126), s. 59 — 
Order in Council, Fehruary IWi, 1854 — Mer- 
chant Shipping Act, 1894 (57 & 68 Vict. c 60), 
s. 603 ] — The Cayo Bonito, a new vessel and 
British ship, belonged to the defendants, the 
Cuban Steamship Co , which had seveial other 
vessels and ships which they chartered from time 
to time. The vessels were worked in two lines ; 
one w'as from Antwerp to London, and then on 


to America and back, and the other from London 
to New Orleans direct with liberty to call at 
Bermuda. The Cayo Bonito had made one 
voyage previouiily to the collision, going from 
London to Antwerp and then on to Mexico. On 
the voyage in question she, having some cargo on 
board and one passenger, was on the same round 
from London to Antwerp, and.thenon to Mexico, 
In the course of the passage from London to 
Antwerp a collision took place near the Black 
Deep Lightship in the estuary of the Thames, 
for w'hich the pilot of The Cayo Bonito was alone 
[ to blame. 

Held— that The, Cayo Bonito was, as a 
matter of law and of fact, withm the exemption 
in the Order in Council of 1854, viz., of “ ships 
and vessels trading to ports between Boulogne 
(inclusive) and the Baltic on their outward 
passages" ; that she was a “constant trader” 
within sect. 69 of the Pilotage Act, 1825, and 
therefore exempt from the compulsion to take a 
pilot , and that the defendants were responsible 
for the collision. 

Decision of Barnes, J. ([1902] P. 216; 71 
L. J. P. 88, 86 L. T. 867; 18 T. L. E. 680) 
affirmed. 

The Oayo Bonito, [1903] P. 203 ; 72 L, J. 

[P. 70, 89 L. T. 260 ; 19 T. L. R 609: 52 
W. R 133 , 9 Asp. M. G. 445—0. A. 

391 . “ Passengers ” — Distressed Seamen — 
Merchant Shipping Act, 1894 (57 & 58 A^’ict, 
c, 60), ss. 190 — 193, 625, 627.’] — Distressed .sea- 
men shipped under an ordei of a British con- 
sular officer at a foreign port, puisuaiit to the 
Merchant Shipping Act, 1894, s. 192, are not 
“passengeis" within the meaning of sect. 625 
of the Act, which exempts ships navigating 
within the limits of the port to which they 
belong “when not carrying passengers” from 
compulsory pilotage in the London district and 
in the Trinity House outpoit districts. 

Where, theiefore, a collision occurred in the 
liver Thanes, within the limits of the port of 
London, between a barge and a steamer belong- 
ing to that port which cariied five distressed 
seamen shipped under an order of the British 
consul at Leghorn, and a Trinity House pilot 
who was in charge of the steamship was found 
solely to blame for the collision, it was 

Held — that the owners of the steamship were 
liable for the damage done to the barge, as the 
steamship was not under compulsory pilotage. 

The Olymbne, [1897] P. 296 ; 8 A.sp. M. C. 

[287 ; 66 L. J. (P. D. A] 152 ; 76 L. T. 811 ; 

46 W. R. 109 — Barnes, J. 

392 . Ship passing through Pilotage, District — 
Isle of Wight and Southampton District — 
Merchant Shipping Act, 1894 (67 & 68 Vict. 
G. 60), s. 606, suh-s. 1.] — A collision occurred m 
the Solent between two vessels, both of which 
were in charge of pilots. One of the vessels was 
on a voyage from New York to Southampton, 
and at the time of the collision had on board an 
Isle of Wight pilot, who would have had to give 
up charge of the vessel to a Southampton pilot 
upon entering Southampton Water. 
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'S'Aati.^e—Conthmed. 

Helb — that the Solent and Southampton 
Water were one pilotage district, which was 
divided into two parts — namely, the Isle of 
Wight and Southampton Water parts — for the 
puipose of licensing pilots; and that therefore 
the vessel in question was not exempt from 
compulsory pilotage at the time of the collision 
under sect, 605, sub-sect. 1, of the Merchant 
Shipping Act, 1891, as being on a voyage 
between two places, both situate out of the 
pilotage district. 

The Assave, [1905] P. 289 ; 74 L. J. P.146 ; 
[21 T. L. R. 677 ; 54 W R. 203 ; 94 L. T. 102 ; 

10 Asp. M. G, 18.3— Deane, J. 

39S Slap Trading from any Tort m Great 
Britain — Merchant Shipping Art, 1894 (57 & 58 
VicL. 6‘. 60), 625, suh-i>eck 3.] — Bj'' the Mer- 

chant Shipping Act, 1894, s. 625, sub-sect. 3, 
“ships tiading tiom any poit in Gieat Britain 
within the London district” to anj*^ port in 
Europe south and cast of Brest are exempted 
fiom compulsory pilotage within the London 
district. 

A ship on a voyage from South America to 
Rotterdam, with leave to cany cattle to London, 
came into the Thames and landed the cattle, 
and then proceeded on her voyage. 

Held — that -while on the voyage from the 
Thames to Rotteidam she -was within the 
exemption, 

Decision of G A. [1896] P. 281, affirmed. 

OWItEES OF StBAAISHIP RUTLAND, EDEN- 
[beidge r, Geeen, [1897] A. G 333 , 8 Asp 
M. C. 270 , 66 L J. (P. D. A.) 105 , 76 L T. 

662-11. L. (E ) 

394 Ship, xohen not carrying Pamngerx, 
Trading from Port in Eurojie JSoiik and East 
of Brest — Merchant Shipping Act, 1894 (.57 & 
58 Yict c 60), ss 603, 625.] — The defendants 
were the owneis of the Norwegian vessel The 
Cohonlus, which ai lived within the limits of 
the London district from the port of Ghiistiania, 
in Noi'w'ay, laden with timber, but with no 
passengers on board 

The plaintiff, a duly licensed Trinity House 
pilot, teiideied his seivices to pilot the ship to 
Gravesend The master refused bis seivices 
Tbe plaintiff brought an action to recover the 
amount of his pilotage and costs. 

Held — that a foreign vessel was not exempt 
under the Act of 6 Geo. 4. c 126, s. 59, because 
she was not a vessel wdtb a British register 
A foicign vessel without passengers is, however, 
exempted undei the Merchant Shipping Act, 
1894, as it trades wnthin the meaning of sect. 
625 (4) of that Act, and that consequently The 
Eolumbiis was exempt. 

The Columbus, (1899) 80 L. T. 20.3 ; 15 
[T. L. R. 221 , 8 Asp, M. C. 488 — Jeune, P 

(d) Limits of Compulsory Pilotage. 

396. Fort of Bhjth — “ Greeks or Members ” of 
PoH of Eeioeastle-on-Tyne — Foreign Vessel — 
Eeweastle Pilot Aet, 1801 (41 Geo. 3, c. Ixxxvi.), 


s. 6.] — There is nothing to be found in the 
statutes or the bye-laws made pursuant to 
sect 333 of the Merchant Shipping Act. 1854, 
the provisions of which section are repeated in 
sect. 682 of the Merchant Shipping Act, 1894, 
u hich in any way abolishes the compulsion by 
sect. 6 of the Newcastle Pilot Act, 1801, so far 
as the port of Blyth is concerned, for that port 
IS one of the “ creeks or members ” of the port of 
Newcastle-upon-Tyne. Pilotage is, theiefore, 
necessary for foreign vessels navigating the port 
of Blyth, 

The Holae, [1901] P. 7 ; 69 L. J. P. 140 ; 

[49 W. K. 224 ; 83 L. T. 436 ; 17 T. L. R. 17 , 
9 Asp M. 0. 143 — Barnes, J, 

396. Poid: of Bristol — Overlapping Pilotage 
Districts of Bristol, Cardiff, Eeioport, and 
Gloucester — Bristol Wharfage Act, 1807 (47 
Geo 3, sess, 2, c. xxxiii ), s 9 — Bristol Channel 
Pilotage Act, 1861 (24 & 25 Vict. c. cxxxvi.), 
ss 4, 29 — Pilotage. Order Confirmation (Ah. 1) 
Act, 1891 (54 & 55 Vict. c. clx.), Sched., s. 3 ]— 
Under the true construction of the Acts govern- 
ing the overlapping pilotage distiicts round 
Biistol a vessel, not being exempt from com- 
pulsory pilotage in the port of Bristol must, if 
bound for that poit, take on board a Bristol 
pilot as soon as she gets within the limits of the 
poit , this is so even though she be bound from 
Cardiff, Newpoit, or Gloucester, and is still within 
the pilotage distnct of hei port of sailing, and 
the pilot from such port must, on demand, give 
up charge to a Bristol pilot as soon as the vessel 
enters the limits of the poi t ot Bristol. 

Reed r. Golds-wokthy, (1904) 90 L. T 126 ; 9 
[Asp M. G. 629 — Div. Ct, 

397. Poi't of Leith — Merchant Shipping Act 
1894 (67 & 68 Vict. o. 60), s 604— Hurt of Leith 
Act (1 Geo 4, c xxvii.), s. 35 ] — The master of 
a ship carrying passengers bctw'cen places in the 
Bntish Isles must employ a qualified pilot w ithm 
the district for which the Leith Tnnity House 
was entitled to hcen.se pilots. 

The general exemption in sect. 35 of 1 Geo. 4, 
c xxxvii., wus impliedly repealed by sect. 604 
of the Meicbant Shipping Act, 1894, as regaids 
the class of vessels to which it applies. 

Randall v. Renton, (1904) 5 F. (J. G ) 16— Ct. 

[of Justy. 

398 Port of Lieerpool — Imoard-bound Vessel 
— Taking Ve'isel to Stage to Discharge Cattle — 
Vessel m Course of Progress to her Dock, — Ont- 
ward-hound Vessel — Taking Vessel to Stage to 
' Embark Passengers — IS'oceeding to Sea" — 
Pilot's Extra liemvneration for taking Vessels 
to Stages — Mersey Docks Acts Consolidation Act, 
1858 (21 & 22 Vict. e xcii.), ss. 121 — 125, 127, 128, 
130, 133, 138, 139, 221 ] — Pilotage is compulsory 
in the case of all vessels, other than coasteis in 
ballast and vessels under the burthen of 100 
tons, proceeding into or out of the port of Liver- 
pool. By the Mersey Docks Acts Consolidation 
Act, 1868, the Meisey Docks and Harbour 
Board is constituted the pilotage authoiity for 
the port, with power to license pilots for the 
port, and power to fix pilotage rates for piloting 
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Tessels out of and to the port of Liverpool. It is 
the duty of the pilot of an inward-bound vessel 
to pilot the same into one of the wet docks 
within the port without making any additional 
charge for so doing, unless his attendance is 
required on board such vessel while at anchor in 
the Mei-sey and before going into dock, in which 
case he is entitled to receive five shillings per day 
for such attendance. In the case of outwaid- 
bound vessels it is provided that in case the 
master of any such vessel shall “ proceed to sea,” 
and shall refuse to take on board oi employ a 
pilot, he shall, nevertheless, pay the full pilotage 
rate. 

An inward-bound steamer was boarded by a 
duly licensed pilot and by him brought into the 
Mersey ; but, before going into dock, she was 
brought to two stages to discharge cattle and 
sheep. The owners of the vessel paid the pilot 
the inward compulsory pilotage rate, and the 
sum for two days’ attendance, to which he was 
entitled under the Act. An outward-bound 
steamer left the dock in charge of a duly licensed 
pilot, and, after anchoring, was brought along- 
side the stage by the pilot and embarked her 
saloon passengers, their baggage, and the mails. 
She then proceeded on her voyage, being piloted 
by her pilot to the outward compulsory pilotage 
limit. The owners of the vessel paid the pilot 
the outward compulsory pilotage rate. The 
Mersey Docks Acts Consolidation Act, 1858, 
gives the Board power to make bye-laws, and by 
a bye-law so made the Board fixed a sum as 
extra remuneration for removing vessels to the 
landing stages. The pilots claimed such sum as 
the remuneration fixed as aforesaid, or, in the j 
alternative, as a reasonable remuneration for 
extra services in taking the vessels to the stages. 

Held — that an inward-bound vessel, if she 
cannot go direct into dock on her arrival m the 
river, is in course of progress to her dock while 
she remains at anchor with the intention of I 
docking as soon as weather and tide will permit, 
and that the rates of pilotage, in addition to the 
proper charge for attendance, were fixed to cover 
the duties of the pilot in such case, but that 
these rates do not cover the services of the pilot 
in taking the vessel to the stages. 

Held that, if an outward-bound vessel is 
loaded, equipped, and prepai-ed ready for sea, 
and in that condition makes such pro^'ess to sea 
as tide and weather permit, from her point of 
starting on her voyage she is proceeding to sea 
within the meaning of the Act ; but that a vessel 
IS not so proceeding to sea if after leaving her 
dock she remains waiting in port for the purpose 
of performing operations which are necessary in 
order to complete her loading, or other prepara- 
tions required in order to lender her ready for 
sea ; and that the compulsory rate does not 
cover the service rendered by the pilot in taking 
the outward-bound vessel to the stage to take 
on board her passengers, their baggage, and the 
mails. 

Held, therefore, that in both cases the pilots 
were entitled to the extra remuneration claimed. 

^ertiblcy that vessels outward-bound from, and 


inward-bound to, the port of Liverpool, and in 
charge of a duly licensed pilot, are not under 
compulsoiy pilotage whilst proceeding to the 
stages for the aforesaid purposes. 

Mersey Docks Aim Haebodr Board %\ 

[CuNARD as. Co, Ld., The Servia, The 

Carinthia, (1898) 8 Asp M. L, C, 353 ; 

78 L. T. 54 — Barnes, J. 

899. Port of Idverjyool — Mersey Poohs Acts 
Comolidation Act, 1858 (21 & 22 Viet. c. xcii.), 
ss 127, 133.] — One of the limits of the port of 
Liverpool for pilotage purposes was fixed in 1S5S 
as the fairway buoy of Queen’s Channel ; this 
buoy has now been removed. 

Held — that the pilot’s duties now extend not 
merely to the spot originally occupied by the 
buoy, but to the Bar Lightship, which marks the 
present exit from the Channel. 

The Sussex, [1904] P, 236 ; 90 L. T. 649 ; 

[20 T. L. R. 381 ; 9 Asp. M. C. 578 — Barnes, J, 

400 . Port of Manchester— -Passing through 
Imnts of Port of Zherpool — 8 Anne, c. viii. 3— - 
Mersey Pochs Acts Consolidation Act, 185S (21 
& 22 Viet, c xcii.), s. \2^—Ma7ickester Ship 
Canal Act, 1885 (48 & 49 Vict. c. clxxxviii.), ss, 
3, 211 — Merchant Shipping Act, 1894 (57 k. 58 
Vict. 0 . 60), s. 605 — Mersey Pochs (Pdotaye) 
Act, 1899 (62 & 63 Vict. c. clxii.), ss, 3, 4, 5 ] — 
All vessels (other than coasters in ballast, or 
under 100 tons) must employ a pilot on entering 
the port of Liverpool fiom the sea, even though 
bound only for Manchester ud the Ship Canal, 
in which case the duties of the pilot cease at 
Eastham. 

Semhle, vessels outward bound from Manchester 
must take a pilot on leaving the canal at East- 
ham though not intending to caU at Liverpool. 
The Mercedes db Larrihaga, [ 1904] P. 

[215 , 73 L. J. P. 66 ; 90 L. T. 620 ; 20 T. L. E. 

375 — Barnes, J. 

(e) MisceUaneous. 

401 . Appeal from Pilotage Authority — Exten- 
sion of 'lime for Appeal— Merchant Shipping 
Act, 1894 (57 & 58 Vict. c. 60), s. Ut)— Pilotage 
Appeal Pules, 1890, r. 1.] — By rule 1 of the 
Pilotage Appeal Rules, 1890, an appeal by a 
pilot from a pilotage authority under sect. 610 
of the Merchant Shipping Act, 1894, to a police 
or stipendiary magistrate must be instituted by 
notice of appeal served within seven days or 
“ such furthei time as may be allowed by the 
magistrate.” 

Held — that under this rule a magistrate may 
extend the time, although the seven days have 
elapsed before the application is made to him to 
do so. 

Rex V. Lewis, [1906] 2 K. B. 307 ; 75 L. J. K. B. 

[608; 95 L. T. 476; 10 Asp. M. C. 270— 

Div. Ct, 

402 . Loss Occasioned hy Negligence of Pilot — 
Pilotage paid hy Charterers — Payment of Hire 
during Pepairsf ] — ^The plaintiff chaitered the 
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defendants’ ship for a specified period, the ship 
to be employed between safe ports of the continent 
of Eni’ope, where she might always safely he. By 
the chaiter-party the charterers were to pay for 
pilotages, and in the event of loss of time from 
damage preventing the working of the ship the 
payment of hire was to cease until the ship 
should be again m an efBcient state to resume 
her services. While under the charge of a pilot 
the ship grounded in getting to her berth in a 
harbour, and, in consequence, she was prevented 
working foi a time. The berth was a safe one, 
and the grounding was due to the negligence of 
the pilot. 

Held — that the pilot, though paid by the, 
charterers, was not their servant, and he had no 
authority to involve them in liability, and the 
charteiers were not bound to pay for the hue of 
the ship during the peiiod she was prevented 
from working 

Frasee AMD White w Bee, (1901) 49 W. It. 

[33(5 ; 17 T. L R. 101— Mathew, J 

403 . Muster's Pilot ar/e Certificate — Misstate- 
ment in Preliminary Part — Ships Iclonginy to 
the “same Owner" — Merchant Shipping Act j 
1894 (.57 & .;8 Vict c. 60), s. .599.] — A 
collision occuired on Maicb 26th, 1901, between 
'I he Peri and The Pristol City within a 
district in which pilotage was compulsory on The 
Bristol City, and she had on boaid, at the 
time, a duly licensed pilot ; but the master 
of The Bristol City was in possession of a 
pilotage certificate annually renewed by indorse- 
ment and originally dated December 8th, 1891, 
which recited that “ A. S., master of the ship 
Jersey City, whereof Chailes HiU & Sons are 
the owners,” and it was gi anted '‘to enable him 
to pilot the said ship or any other ship oi ships 
belonging to the same owners. ’ Both The Jersey 
City and The Biistol City belonged to the 
Brikol City Line, which wasman.agedby Charles 
Hill & Sons. C. G. Hill, a member of the last- 
named firm, appeared on the register of The 
Jersey Citij as the holder of three shares at 
the date of the onginal issue of the certificate, 
and twenty-three shares at the time of the 
collision, and managing owner, lyhilst other 
individual membeis of the firm held certain 
shares, and the remainder of the sixty-four shares 
were held by other parties 'The Bristol City 
was built in 1899 and the master of 'The 
Jersey City was transfeired to that vessel At 
the date of the last renewal of the certificate, 
and at the time of the collision, 0. G. Hill 
appealed on the register as managing oivner and 
holder of the whole of the sixty-four shares ; but 
in fact he was only trustee for beneficial owners. 

Held — that the certificate w^as bad, as it was 
a certificate enabling A. S. to pilot 'The Jersey 
City, owned by Charles Hill & Sons, and any 
other vessel owned by Charles Hill & Sons ; 
and if Charles Hill & Sons were not the owners 
of 'Th.e Jersey City, then it followed that sup- 
posing A. S. was transferred to another vessel 
not owned by Charles HiU & Sons, then it could 
not be m accordance with the terms of the cer- 
tificate ; but, on the other hand, if it was owned 


by them, then it would be in violation of the Act 
of Parliament because it would not be owned by 
the same persons as owned 'The Jersey City , 
and that the ceitificate was bad on the' further 
ground that in point of fact 'The Bristol City 
was not owned by the same owners as 'The 
Jersey City at any material time, viz., at the 
time of renewal or at the time of the original 
granting of the certificate. 

Section 599 of the Merchant Shipping Act, 
1894, uses the word “owner” in its ordinary 
sense, so that there cannot be the same owners 
unless all the sixty -fourths belong to the same 
persons, and the change of ownership of one 
sixty-fourth is a change of ownership of the 
ship. 

'The Bari of Auchland ((1861) Lush. 164, 
387, 30 L. J. A. 121 — Dr. Lushington) iollowed. 
The Bristol Crry, [1902] P 10 , 71 L. J. P 5 , 

[50 W. R. 383 ; 85 L.T. 691 ; 18 T. L E 101— 

Jeune, P. 

404 Pilotage Piles — Crown — “ Shipis hclonging 
to Her Majesty" — Liahility to pay Pnes — 
Merchant Shippinq Act, 18i)4 (57 & 58 VicL. 

0 60), ss. 591, 741 ] — A steam collier was owned 
by the British Government, and was used toi 
conveying coal between various poits to shijis 
in the Navy. She flew the Devonport Dockyard 
flag, and was not legistercd under the Merchant 
Shipping Act, 1894. She appeared in the Navy 
List. Her master was not in the Royal Navy, 
but held a Board of Trade certificate, and was 
employed as master by the dockyard authorities. 
The crew weie also engaged at the dockyard. 

Held — that the collier was a ship belonging 
to His Majesty within sect. 741 of the Merchant 
Miippmg Act, 1894, and hei master was there- 
foie not liable to pay pilotage dues under 
sect. 591. 

SYMON.S '1. Baker, [1905] 2 K. B 723 • 74 L. J. 

[K. B. 965 ; 93 L. T. .548 ; 21 T L. R. 734 ; 54 
W. E. 159 ; 10 Asp M. G. 129— Div. Ot. 

405 Unqualified Pilot — Merchant Shipping 
AcL, 1894 (57 & 58 Vict. c. 60, sv. 586, 596, 598).] 
— A pilot in charge of a coasting ship, and quali-" 
fied as a pilot for the first pai t of her voyage, 
does not, by continuing in charge aftei the ship 
has proceeded beyond the point to winch his 
licence extends, commit an offence under sect 
698, sub-sect, 1, even although an offer hatl been 
made by a pilot qualified for 1 he whole voyage, 
at the point from which the voyage had com- 
menced, to take charge of the ship for the whole 
voyage. 

Blair v. Warden, (1898) 35 Sc. L. E. 932 — 

[Ct. of Justy. 

XV. HARBOURS AND DOCKS. 

(a) Authority of Harbour Master. 

406 . CoUirion — Pooh Companij — Vessel enter- 
ing Pooh — Pirection of Poch Master — Assistant 
of Poch Master — Loch Foreman's Mistake — 
Harhours, Packs and Piers Clauses Act, 1847 
(10 & 11 Vict. 0 , 27), s 53 — Co-Pefendants 
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HeasonaMy Joined — Costs ] — A shipowner is not 
to be held responsible for obeying, under com- 
pulsion of statute, any order of a harbour master 
who IS a stranger to him. 

The Bilbao, (1860) Lush. 149. 

By iTile 17 of the Eules and Eegulations of 
the London and India Docks Company, not only 
are the regulations with regard to going into 
dock to be obeyed, but also any other order 
which is thought fit to be given by the dock- 
master or his assistants or deputies 

The master of The Mystery — a ketch — who 
was about to enter the Victoria Dock of the 
London and India Docks Company, obeyed the 
order or orders of the lock foreman, who was an 
official of the dock company, a person in uniform. 
He was there for the purpose of looking after 
the barges and was a person authorised to give 
necessaiy oiders to the barges in going into the 
docks He gave, by mistake, a wrong order, and 
by reason of this order The Mystery swung 
round rapidly and struck wdth her bowsprit the 
wheel of another vessel, thereby doing her the 
damage for which the plaintiffs sought to recover 
from the owners of The Mystery The London 
and India Docks Company were subsequently 
added as defendants. 

Held — that the docks company were alone 
liable as the lock foreman was acting within the 
scope of his authonty, and he was the assistant 
of the dock master within the meaning of the 
Harbour, Docks and Piers Clauses Act, 1847, 
and not the servant of the owners of The 
Mystery. * 

Held, also, that the plaintiffs acted reason- 
ably in joining both parties as defendants, and 
that, as the docks company threw the blame 
on the owners of The Mystery, the plaintiffs’ 
costs against both defendants and the costs of 
the defendants must fall on the unsuccessful 
defendants. 

The B.iter Luggan ((1888) 57 L. J. P 28; 
68 L. T. 773 ; 6' Asp. M. C. 281— Hannen, P ) 
followed. 

The Mystery, [1902] P. 115 ; 71 L. J. P. 

[39 ; 50 W. E. 414 ; 86 L. T. 359 ; 9 Asp. 

M. C. 281.— Div. Ct 

407 . Ineonung and Outgoing Skip — Order of 
Barbour The T., a screw steamer, 

was approaching a lock leading from a basin 
into a dock at the time when two paddle-tugs 
were coming out. The first tug passed out 
safely. The master of the second thought that 
there was not room to pass between the T. and 
the lock wall and stopped. The harboiii master, 
whose Orders he was bound io obey, ordered him 
to go ahead, and at the same time ordered the T 
to go astern. The T reversed her engines, but 
only sufficiently to keep her stationary, as the 
wind and tide were drifting her towards the 
lock. A collision took place between the port 
sponson of the tug and the port bow of the T. 

Held (leversing the judgment of the Court 
below), that the tug was not to blame, because 
(1) an incoming ship should givp way to an oiit- 


I going ship ; (2) the master of the tug was bound 
I to obej' the order of the harbour master to go 
ahead ; (3) the T. had disobeyed the order to go 
; astern. 

Taylor r. Berger, (1898) 8 Asp. M. L. G. 364 ; 

[78 L. T. 93 ; 14 T. L E. 228— H. L. (Sc.) 

408 . Injury to Ship while lying in Barbour — 
Interference by Barbour Master.'] — The master 
of a steamship, owing to the threatening condi- 
tion of the weather, determined to keep her in 
harbour foi the night. Owing to an order given 
him by the hai hour master, he moved Ins ship 
from the spot where she had been loading, and 
placed her in a berth assigned to her by the 
harbour master This berth was safe, unless in 
a storm from the west or north-west. From the 
then state of the weather it was not unlikely that 
the wind might during the night veer to the 
west, and this m tact occurred, and a storm of 
unusual and extraordinary violence broke over 
the harbour and miiired the steamship. The 
owner sued the harbour trustees for damages ; 
but the Court held that the damage to the ship 
was the result of the extraordinary violence of 
the storm, and not of any negligence on the part 
of the harbour master, and that the defenders 
were not liable 

Niven v. Ayr Harbour Trustees, (1898) 25 

[E. (H. L ) 42 ; 35 8 0. L E 688— H. L. (8g.) 

(h) Dues. 

409 . Dock Dues Owing — Ji,iqht to Retain 
Vessel — Maritime Lien for Crew's Wages — 
Priority — Mersey Docks Acts Consolidation Act, 
1858 (21 & 22 Vict. e. xcii ), ss. 248, 253.] — 
Sect. 253 of the Mersey Docks Acts Consolida- 
tion Act, 1858, provides that while any dock 
tonnage rates remain unpaid in respect of a 
vessel the Dock Board may cause her to be 
detained. 

Held — that this section gives the Board a 
paramount right overriding the maritime lien of 
master and crew in respect of wages due before 
the vessel entered the dock. 

The Emilie Millon, [1905] 2 K. B. 817 

[—0. A. 

410 . Exemption — Lighter entenng Doch to 
Discharge into Vessel Lying therein — Lighter 
Leaiing Docfc without unloading — West India 
Doch Act, 1831 (1 & 2 Will. 4 c. ’52), ss. 76, 83.] 
— By sect. 76 of the West India Dock Act, 1831, 
the dock company are empowered to take certain 
rates in lespect of every lighter entering into 
any of the docks or lying therein ; and by sect. 
83 all lighters entering into a dock to discharge 
or receive goods to or from on hoard of any ship 
or vessel lying therein shall be exempt from 
payment of rates so long as such lighter shall be 
bond fide engaged in discharging or receiving 
such goods. A lighter entered into one of the 
docks for the puipose of discharging her cargo 
into a vessel lying therein, but was unable to do 
so because the vessel was already full, and the 
lighter thereupon left the dock without dis- 
charging any part of her cargo 
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Held — that as the lighter entered the dock 
Iona fide for the purpose of discharging into & 
vessel lying therein, she was exempt from rates 
undei sect. 83, though she did not in fact dis- 
charge any cargo. 

Decision of Div. Ct. (sul nom. London and 
India Lochs Co. v. Xl7iion LigMei'age Co.., Ld. 
(1906), 95 L. T. 606 ; 22 T L. E. 636) affirmed 

Lojtdok- and India Docks Co. v. Thames 

[Steam Tug and Lightebage Co., Ld., 
(1907) 97 L. T. 357 ; 23 T. L E. 590~C. A. 

411 . Excmfitwn — Lighter JEntenng Loeh to 
Discharge into Vessel Lying Therein " — 
Lighter in Loch hefore Entry of Ship — Large 
not Leaiing hy Next Availalle 'Jide — Sunday — 
London and St. Katharine's Lochs Act, 1864 (27 
& 28 Viet, e clxxviii.), s. 136.] — ^Sect 136 of the 
London and St. Katharine’s Docks Act, 1864, 
provides that “ All lighters and craft entenng 
into the docks ... to discharge or receive 
ballast 01 goods to or from on board of any ship 
or vessel lying therein shall be exempt from the 
payment of any rates so long as the lighter or 
craft IS hand fide engaged in so discharging or 
receiving the ballast or goods ” 

A lighter entered a dock for the purpose of 
dischaiging into a ship which was then lying in 
the dock. The ship was unable to take the 
cargo owing to want of cargo space The lighter 
then discharged into a ship which came into the 
dock after the lighter. 

Held (by Vaughan Williams and Buckley, 
L.JJ., B'letcher Moulton, L.J., dissenting)— that 
the lighter wms exempt from rates under sect 
136, as it was not a condition of exemption that 
the ship into which the barge discharged should 
be lying in the dock at the time when the lighter 
entered. 

A lighter finished discharging into a ship in a 
dock on the afternoon of Saturday, and the next 
high tide was at midnight. The ship left the 
dock by that tide, but the lighter remained in 
the dock until 1 a.m. on Monday. The dock 
comiiany claimed 6«?. per ton on the lighter’s 
tonnage under a - rate which provided that 
lighters, having discharged or received goods to 
or from a ship and remaining in dock beyond 
the first available tide, should pay ^d. per ton 
register per week. 

Held (by Vaughan Williams and Buckley, 
L rJJ., Fletcher Moulton, L. J., dissenting) — ^that, 
considering that the next day was Sunday, the 
lighter left the dock wo thin a reasonable time 
after dischaiging, and must, therefore, be taken 
to have been hond fide engaged in discharging 
within the meaning of sect. 136 during the time 
she was in the dock, and was exempt from the 
rate. 

Decision of Walton, J (96 L. T. 13 ; 22 T. L. E. 
823 ; 12 Com. Cas. 66 ; 10 Asp. M. 0. 334) 
affirmed. 

Mo Doug ALL and Bontheon, Ld. u. London 

[and India Docks Co. ; Page, Son, and 
East, Ld. v. London and India Docks Co , 
(1907) 23 T. L. E, 766—0. A, 


412 . “ For every Quarter of Coals Landed 
within the Harhour, M ." — Lower Rate Levied 
for many Years — Lnference of Alteration of 
\ Tolls — 17 Geo. 3, o, \xxv., s 6; Sched'] — A 

private Act was passed to enable the lord of the 
manor of Abeiayron, his heirs and assigns, to 
repair and enlarge the quay or pier within the 
harbour or port of Aberayron ; and, m order to 
defray the expenses of the work, the lord of the 
manor for the time being, or any officer acting 
under his authority, w'as entitled to demand and 
receive for all vessels using the harbour, and for 
all goods landed within the harbour, the tolls 
specified in the schedule to the Act. In the 
case of coals the toll specified was • — “ For every 
quarter of coals landed within the harbour, M." 
The plaintiffs were the lord of the manor, his 
mortgagees and collectors of the tolls, and claimed 
on a caigo of coal, of which the defendant was 
the consignee, which had been landed within the 
harbour, M, per quarter of 720 lb. The defen- 
dant claimed to pay only 1.?. per ton on the 
registered tonnage of his vessel, which had been 
accepted as the rate for 60 years past. 

Held — that as the lord of the manor could 
reduce the toll, and as the statute prescribed no 
way in which this must be done, the proper 
inference was that the toll had been reduced 
under the authority conferred by the Act , and 
that, therefore, it was unnecessary to consider 
W'hether “ quarter " meant a quarter of a ton, or 
a quartei of a chaldron. 

Decision of Walton, J. ((1902) 18 T. L. E. 223) 
reversed, 

Phillips and Othees v. Williams, (1903) 19 
[T. L. E 233—0. A. 

413 . “ Goods Imported from Parts heyond the 
Seas or Coastwise” — Goods Shipped from Singa- 
pore to Liverpool — Trans-shipment at London — 
Mersey Lochs Aots Consolidation Act, 1858 (21 & 
22 Viet. G. xcii.), s. 234.] — Goods, shipped from 
Singapore for carriage to Liverpool were trans- 
shipped at London and forwarded to Liverpool 
in a steamer bound on a voyage from London to 
Liverpool, and thence to China. 

Held — that the goods were liable to the dock 
rates imposed on “goods imported from parts 
beyond the seas . . . into the port of Liverpool ” 
by sect. 234 of the Mersey Docks Acts Consolida- 
tion Act, 1868. 

Meesey Docks and Haeboue Boaed v. 

[Twiggs, (1898) 3 Com. Oas. 176 ; 67 L. J. 

Q. B 604 , 14 T. L. E. 371 — Mathew, J. 

414 . “ Limits of Port ” for Purposes of Lues — ■ 
FucaZ or Customs Port — Local or Commercial 
Port — Natural Sarhour Artificially Enlarged,'] 
— Port Dmowic, which is within the fiscal or 
customs port of Carnarvon, is within “ the limits 
of the port” of Carnarvon for the purposes of 
the Carnarvon Harbour Acts, 1793 and 1809. 

So held upon consideration of those statutes 
and of the facts that persons using Port Dmowic 
benefited to some extent by work done by the 
trustees of the Carnarvon Harbour, and had paid 
dues to the trustees for many years. 
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Held, also, that new docks at Dmowic inside 
the old high-water mark were also within the 
fiscal port of Cainarvon, the limits of such a port 
following the high-water line when carried 
inland by an artificial enlargement of the old 
harbour. 

Decision of 0 A, ([1906] 1 Ch. 179 ; 75 L. J. 
Ch. 187; 94 L. T. 42; 22 T. L. E. 182; 10 
Asp. M. G. 164) affirmed. 

Assheton Shith V Owen, [1907] A. C. 124; 

[76 L J. Ch. 308 ; 96 L. T. 478 : 23 T. L E. 

3S6-~H. L (E) 

415 . Liverpool Town Dues — Upper Mersey 
Dues Act, 1860 (23 & 24 Vict. c. cxxv.), s. 17.] 

—The Mersey Docks and Harbour Board are 
disentitled, by leason of the Upper Mersey Dues 
Act, 1860, s. 17, to levy I own dues on goods 
imported into Duke’s Dock, Liverpool, via Man- 
chester and the Manchester Ship Canal. 

Judgment of C. A. affirmed. 

Mersey Docks and Harbour Board r E. 

[Hunter, Craio & Co., (1899) 80 L. T. 96 ; 

lo T. L. E. 213 , 4 Com. Cas. 142 ; 8 Asp. M. C 
489— H. L. (E.) 

416 . Local Dues on Shtppiny — Exemption — 
'■'•Ship" — Open Boots, Lighters, or Barges — 
Poole Marlour Act, 1756 — Slupiping Dues Exemp- 
tion Act, 1867 (30 & 31 Vict. o. 16), s. 4, 
suh-s. 4 — Pier and Harbour Ordei' Conprmation 
(Ah. 3) Act, 1891 (64 & 66 Vict. c. clix.), ss. 2, 18 ; 
Sehed.] — The Pier and Harbour Cider Confirma- 
tion (No. 3) Act, 1891, making alteiations in the 
rates for goods shipped or unshipped to or from 
any ship or vessel in the harbour of Poole, has 
not abolished the exclusion fiom rates allowed by 
the Poole Harbour Act, 1766, in respect of goods, 
wares, or meichaudise brought or conveyed in 
open boats, lighters, or barges without decks to 
or from Poole and places within a certain 
locality. 

Decision of Kekewich, J. ((1901) 17 T. L. E. 
261) affirmed. 

Poole Harbour Commissioners v. Pike, 
[ (1902) 18 T. L. E. 289— C. A. 

417 . Maximum Sum — Lease from Harbour 
Company — Power of Lessee to raise Bates — 
Paignton Harbour Act, 1838 (1 & 2 Vict. e. i.), 
ss. 76, 78, 79, 83.] 

Held— ( 1) that upon the true construction of 
the Paignton Harbour Act, 1838, under sects. 78 
and 79, the harbour company are entitled to levy 
quay dues on goods landed in the haibour, which 
are not specified in Sched. D to the Act, at the 
rate of Is. per ton; or at the option of the com- 
pany to fix quay dues of a sum not exceeding 
one-tenth part of the freight, so that such rate 
does not exceed Is. per ton. 

" (2) That under sect. 83 of the’ Act the com- 
pany only, and not the lessee of the rates, can 
raise and reduce the rates. 

Millman V. Eenwick, Wilton & Co., Ld., 
[(1906) 22 T. L. E. 168— Eady, J. 


418 Obligation of Harbour Authority to pi’o- 
'Vids Buoys, Lights, ^'c.^ — A harbour authority 
weie given by their special Act power to levy a 
toE on every vessel lying within the limits of 
their harbour for more than one itide. They 
were also empiowered by the same Act to raise a 
sum of £2,600, to be spent on buoys, beacons, 
lights, and moonngs. and a similar sum on other , 
haibour works ; they had, in fact, borrowed and 
spent £5,000, but all except £370 of this sum had 
been spent on works of the second class. They 
had, however, spent a substantial sum out of 
revenue on buoys, lights, &c. In an action 
to recover tolls m re.spect of certain sailing 
barges. 

Held — that the toll wms a general toll, pay- 
able by every vessel sheltering in the harbour as 
above, and that the fact of the whole £2,600 
not having been applied to buoys, lights, &c., 
afforded no defence to the action. 

Queenborough Corporation r. Smeed, Dean 

[& Co., Ld , (1904) 68 J. P. 244 ; 20 T L. E. 

271 — Walton, J. 

419 River Thames — Consei'vancy — Toll for 
Use of Pier — Time of Calling — Illegal Charges — 
Thames Causer laiicy Act, 1894 (67 &; 58 Vict. 
c. clxxvii ), ss. 68, 165 ]— By sect. 166 of the 
Thames Conservancy Act, 1894, the conservators 
are authorised to levy a toll of sixpence “for 
each and every time of call ” on any vessel using 
any of their piers or landing stages to embarli or 
discharge her passengers and goods. 

The plaintiffs owned a pleasure steamer which 
ran day trips betw'een the Old Swan Pier, 
London Bridge, and Hampton Court The 
steamer was brought alongside the Old Swan 
Pier about three-quarters of an hour before the 
advertised starting time, and remained there 
until she started, her officers meanwhile doing 
all they could to get peisons to take tickets for 
the trip. 

The conservators by resolution decided that the 
plaintiffs used the pier for a longer period daily 
than w'ould be covered by a mere “ call ” at the 
pier by their vessel, for which the sixpenny toll 
was payable ; and they alleged their right to 
impose a teiminal chaige for this use of the pier 
by the plaintiffs of £2 a week. For a time this 
inci eased charge was paid. 

Held— that although the conservators might 
have a right to ask for special payment from a 
vessel using the pier other than for the purpose 
merely of embarking passengers or goods, that 
would be based on contract ; but there was 
nothing in the Act which gave the defendants 
the light to levy more than the sixpence toll on 
a vessel merely because she was more than a 
few minutes alongside a pier embarking or dis- 
charging her passengers or goods , and that the 
extra charge already paid, being unauthorised, 
was paid without consideration, and could be 
recovered back 

Queen of the Eiver Steamship Co., Ld. v, 

[Conservators of the Eiver Thames, 

(1899) 47 W. R. 686 ; 15 T. L. E. 474— 

Phillimore, J. 
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420 , Ship JSntering Harbour '•'•only for Con- 
vewmoe ” — Ship Entering Harbour to be Placed 
at Dhposal of Cha'rtererJ\ — By the Leith Har- 
bour and Docks Act, 1892, the harbour commis- 
sioners are empowered to levy rates from the 
owners of every ship coming into or going out 
of the harbour and docks of Leith , and the 
statutory regulations provide that all vessels 
entering the harbour ‘ ‘ only for safety, conveni- 
ence, or repairs, shall he charged half rates, but 
if they shall land or take on board goods or 
remain in the harbour or docks above one month 
they shall be chaiged full rates.” A charter- 
party provided that a vessel should be let to the 
charterers foi a penod of six calendar months 
commencing from May 5th to 10th, 1905, “ at 
which date she is to be placed, with clear holds, 
at the disposal of the charterers at Leith,” in 
such dock, wharf, or place as the charterers 
might direct, tlie charterers to pay all port 
charges. The vessel ainved at Leith on May 
8th in ballast, and was there handed over to the 
charterers, who loaded her. She paid the full 
haibour rates for entry at Leith, and the 
charterers deducted the full rates on paying the 
stipulated hire to the owneis. The owners 
admitted liability for half the rates, but sued the 
chaiterers for the other half. 

Held — that as the vessel had entered Leith 
docks under a contract between the owners and 
the charterers that she should be delivered there 
to the charterers, she had not entered “ for con- 
venience only,” within the meaning of sect. 68 
of the Leith Docks and Harbours Act, and that 
the owners were liable for the full rates due for 
her entry, 

Aktibselskabet Liita V. Turnbull, (1907) 
[S. 0. 507— Ot. of Sess. 

(c) liability of Harbour Authority. 

421 . Dangeroua Berth in Harbour — Shq> 
Tailing Ground — Unfit Condition of Berth — 
Liability of Harbour Trustees and Owner of the 
Wharf — Kfito Shorehain Act, 1816 (66 Geo. 3, 
c. Ixxxi.), s. 27.] — A ship came into Shoreham 
Harbour and went alongside a wharf belonging 
to a railway company. The harbour authority 
and the railway company respectively received 
payment for the use of the harbour and wharf. 
With the fall of the tide she took the ground, 
and in consequence of an accumulation of 
rubbish in the berth she was severely strained 
and injuied. The harbour authority were under 
a statutory duty of doing such things as were 
necessary or proper for rendering the harbour 
safe and commodious. Neither the harbour 
authority nor the railway company took any 
steps to ascertain whether the berth was in a fib 
condition for ships to lie at. 

Held — -that both the harbour authority and 
the railway company were liable for the damage 
to the ship. 

The harbour company could not escape liability 
by shifting the duty of periodical inspection on 
to local pilots who were not their servants, nor, 
having failed to do their duty, could they excuse 


themselves by saying that, even if they had 
inspected periodically, the danger would not have 
been discovered, inasmuch as it had only existed 
foi a few hours The railway company similarly 
could not lely on the pilots performing the duty 
put upon them, but ought themselves to have 
inspected a berth out of which they made a 
profit. 

” The Bearn,” [1906] P. 48 ; 75 L. J. P. 9 ; 

[94 L. T. 265 ; 22 T L. R. 165 ; 10 Asp. M. C. 

208—0. A. 

422 . Duty of Cominimoners to Maintain Free 
Ingress and Egress — Advertisement as to Depth 
of Water on Docli Sill — Warranty — Duty to 
Exercise CareJ] — Harbour commissioneis were 
required by statute to improve a harbour, and 
maintain docks in connection therewith, and to 
take tolls and dues in respect of the use of the 
harbour and docks. They advertised that there 
was a certam depth of water on the sill of one of 
their docks , but allowed silt to accumulate at 
the harbour entrance, thus causing a ship to be 
detained in their dock for several days. 

Held — that they were liable for the detention 
of the ship. 

Semhle, such an advertisement amounts to a 
warranty that, so far as the commissioners’ juris- 
diction extends, a ship capable of floating over the 
dock sill can reach and leave such dock. In any 
case there is an obligation to use reasonable care to 
ensuie access to and egress from the dock under 
normal conditions foi all ships capable of using a 
dock with the advertised depth of water on the 
sill. 

Williams V. Swansea Harbour Trustees ((1863) 
14 0. B. (n s.) 845) discussed 

Bede Steamship Co. v River Wear Commis- 

[SIONEES, [1907] 1 K. B. 310 : 76 L. J. K. B. 

434 ; 96 L. T. 370 ; 10 Asp. M. C. 370— C A. 

423 . Injury to Vessel from Defects of Berth'] 
— A vessel sustained in3uries while lying at a 
quay under the control of harbour commis- 
sioners. The commissioners had laid a berth 
with skids in the form of a grid, on which vessels 
would rest at low tide , and the injuries were 
due to the berth having become defective, the 
skids not having a uniform gradient and several 
of them being wanting. The defects could have 
been ascertained by the exercise of reasonable 
care. 

Held — that the harbour commissioners were 
bound to use reasonable diligence to keep the 
berth safe ; that they had failed to do so, and 
were liable to the ship-owners. 

Steamship Pulwood r. Dumfries Hae- 

[bour Commissioners, (1907) S. G. 466— 

Ct. of Sess. 

424 . Neyligenee — Mooring Vessel close to 
Another — Injury Resulting therefrom.] — The F., 
a fishing boat, was laid up in the defendants’ 
harbour, moored to a quay at a place where the 
bottom slopes rapidly downwards from the quay 
wall. Another fishing boat, the V,, was lying in 
the harbour in a waterlogged condition, and the 
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harbour master ordered her to be moved to a 
certain berth. Instead of so moving her, those 
in charge moored her alongside of and to the F 
Next day at low tide, when both boats weie 
resting on the bottom, one of the crew of the V. 
removed the plug from her, and, having allowed 
the water to escape, replaced the plug. The 
result of this lightening of the V. was that at 
next low tide she failed to take the bottom as 
soon as the F., and by straining at her moorings 
capsized the latter and damaged her. The 
owner of the F. sued the defendants, alleging 
negligence on their part in allowing the V. 
either to take up or remain in the position 
alongside the F, 

Held — that the facts did not import fault on 
the part of the harbour authority or of those for 
whom they were responsible, and that they were 
not liable. 

Mackenzie v. Stoenoway Pier and Harbode 
[Commission, (1907) S. C 43.1— Ct. of Sess. 

(d) Liability of Wharf Owner. 

425 . Injury to Barge hired hy Mliarf Oivner to 
deliter Cargo at Wharf — Ohstruction in Bed of 
Biter .'] — The defendants, who were lessees of a 
wharf in a tidal river, hired a barge of the 
plaintiff to carry'goods to the whaif at a place 
where the barge must necessarily ground at low 
water. The defendants had no control over the 
bed of the river. A block of hardened cement 
had fallen off the quay into the river ; it was 
visible at low water, but its existence was not 
known to the defendants The plaintiff’s barge, ] 
whilst alongside the wharf for the purpose of 
discharging its cargo, grounded on the block of 
cement when the tide fell, and was injured. In 
an action for damages for the injury : — 

Held (Holmes, L.J., dissenting) — that the 
defendants, having invited the plaintiff to dis- 
charge the goods at the wharf, were bound to 
take reasonable care to ascertain that the berth- 
age was reasonably safe, and, not having dis- 
charged this duty, were liable for the injury. 

The Moorcooh ((1889) 14 P. D. 64 ; 58 L. J. P. 
73) followed. 

Butler v. M'Alpine, [1904] 2 Ir. E. 446— 

[C. A. 

426 . Unfit Condition of Wharf— Negligence — 
Damage to Vessel lying in Berth.'] — ^The owner 
of a wharf does not warrant that a berth is in a 
fit and proper condition , but there is an implied 
obligation on him to use reasonable care to have 
it in such condition, or to warn shipowners, if 
he knows it to be unsafe. 

The plaintiffs’ vessel, which was found to be in 
a fit condition to take tlie ground for the pur- 
pose of unloading a cargo of iron ore, was 
damaged through straining by reason of her 
lying on an uneven bottom in the defendants’ 
wharf. 

The Court held the defendants to blame in not 
keeping the berth in a fit and proper condition 
' to leceive the vessel, and held the plaintiff's 


entitled to recover such damages as were assessed 
by the registrar and merchants. 

Decision of BuckniU, J. ((1903) ol W, E. 590) 
affirmed. 

The Ville db Bt. Nazaire, 52 W. E. 68 — 

[C. A, 

(e) Miscellaneous. 

427 . Biter Thames — Regukitton to remote 
Vessel — Ohstruction — Regulations — West India 
Boohs Act, 1831 (1 & 2 Will. 4, e. lii ), s. 101.]— 
Beet. 101 of the West India Docks Act provides 
that every master or other pei-son in charge or 
command of a vessel, having placed such vessel 
within two hundred yards of the entrance to any 
of the docks to which the Act applies, “who 
shall not immediately lemove such vessel from 
within such distance on being therewith re- 
quired by the dock master,” shall incur a penalty 
“for every hour that such obstruction shall 
remain after such lequisition.” 

Held— that a notice or requisition, signed by 
a dock master, with the name of the vessel left 
blank, and handed by him to his deputy, with 
instructions to serve it upon any master who 
should place his vessel within the prescribed 
limit, aud which was afterwards seived by such 
deputy upon the respondent, was a sufficient 
requisition within the Act. 

Held also— that it is not necessary that 
the vessel should be proved to have actually 
obstructed navigation to constitute the offence. 

Duokham r. Gibbs, [1900] 1 Q. B. 394 ; 69 

L. J. Q. B. 127 ; 48 W. E. 239— Div. Ct. 

428 . Sfeeial Agreement for letting fixed Quay 
Berths — Tonnage Bates — Charges for use of 
Quay for the Manipulation of Goods.] — The 
defendants agreed with the plaintiffs to appro- 
priate for the use of the plaintiffs’ steamers three 
permanent quay berths, at 'I’ilbury Docks, on 
payment of tonnage rates. 

Held— that the agreement did not, nor did 
any statute affecting the legal rights and duties 
of the defendants, impliedly pi event the defen- 
dants from charging the plaintiffs, m common 
with all other shipowners using the docks who 
had not signed a special agreement for the 
letting of the fixed berths, in respect of the 
use of the quay for the manipulation of goods 
upon it, the charge being made a charge in 
respect of goods, and against the person, whether 
shipowner or goods owner, who so used the quay 
for the manipulation of the goods. 

Orient Steam: Navigation Co , Ld. v, 

[London and India Docks Joint Com- 
mittee, (1901) 17 T. L. E. 436— Kennedy, J. 

429 . Tug for Moving Steam Trawlers in Booh 
— Bight of Oiuners of Steam Traiolers to have 
their oion Tug — Manchester, Sheffield and Lin- 
colnshire Bailway Company Act, 1849 (12 & 13 
Viet. 0 . Ixxxi.), ss. 6, 247 ; Marhours, Boclts and 
Piers Clauses Act, 1847 (10 & 11 Vict. c. 27), s. 
33.] — The owners of steam trawlers are not 
entitled under sect. 33 of the liarhours, Docks 
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and Piera Clauses Act, 1847, and sect 247 of the 
Manchester, Sheffield, and Lincolnshire Railway 
Company Act, 1849, to have one of their own 
tugs in the Grimsby Locks for the purpose of 
moving the trawler’s to different paits of the 
docks as required. 

This Great Ckrtsal Ry. Co. v . The North 
[Eastern Steam Fishing Go., Ld., and 
Others, (1906) 22 T. L. R. 520 — Walton, J. 


XVI. MISCELLANEOUS SHIPPING REGU- 
LATIONS. 

430 DecTi Cargo-Coat for Use of Shij) 
Carried on Uecli — Timier, Stores, or Other 
Goods" — Ziaiilitg for Light Dues — Merchant 
Shipping Act, 1894 (57 & 58 Viet, e 60), s 85 — 
Merchant Shipping (^Mercantile Marine Fund') 
Act, 1898 (61 & 62 Vict. c 44), s 5 , Sehed II., r. 
8 ] — Ry sect. 85 of the Meichant Shipping Act, 
1894, “if any ship , . . cariies as deck cargo, 
that IS to say, in any uncovered .space upon deck, 
or in any covered space not included in tlie 
cubical contents forming the ship’s registered 
tonnage, timber, stoies, or other goods, all dues 
payable on the ship’s tonnage shall be payable 
as if there were added to the ship’s registered 
tonnage the tonnage ot the .space occupied by 
those goods at the time at which the dues 
became payable.” A steamship leaving a poit 
in England carried, besides the coal in her 
bunkers, 100 tons of bunker coal on the awning 
deck for use in the ship’s boiler tires, and tins 
coal was during the voyage out tiansferred to the 
bunkers and used in the boiler fires. Light dues 
were claimed in respect of the space occu])ied by 
the 100 tons of coal carried on deck. 

Held — that “ deck caigo ” in sect. 85 was not 
limited to freight-earning cargo , that the word 
“good.s” was wide enough to include bunker 
coal , and that theiefore the tonnage of the 
space on deck occupied by the 100 tons of coal 
must be added to the ship’s registered tonnage 
to ascertain the light dues payable. 

Richmond Hill Steamship Co. v. Trinity House 
Corporation ([1896] 2 Q. B. 134 , 65 L.'j. Q. B. 
561 , 75 L. T. 8 , 45 W. R. 6 — 0. A.) discussed. 
Cairn Line op Steamships, Ld. v. Oorpora- 

[tion of Trinity House, [1907] 1 K. B. 

604 , 76 L. J. K, B. 377 ; 96 L. T. 846 ; 23 
T. L. R. 341 ; 12 Com. Gas. 244 — Bray, J. 

431 . Deduction of C'reio Space — Foreign Sole 
— Limitation of Liahlity — Merchant Shipping 
Act, 1894 (57 & 58 Vict. c. 60), s. 603, ,ml-s. 2 
(a). Sixth Sohed.'\ — To entitle the oivneis of a 
foreign ship in limiting their liability to deduct 
crew space fiom the gross tonnage it is necessary 
to prove that the certificate mentioned in the 
third paiagi'aph of the sixth schedule of the 
Meichant Shipping Act has been given by a 
surveyor of ships to the collector of customs. 

The Cathay, (1900) 69 L. J, P. 89 ; 82 L. T. 

[823 , 16 T. L. E. 381 , 9 Asp. M G. 100— 

Barnes, J. 


432 . Exemption J rom, Registration — Limitation 
of Liability — Ship not exceeding Fifteen Tons 
Burden" — “ Gross Tonnage" — Merchant 
Shipping Act, 1894 (57 & 58 Vict. o, 60), ss. 2, 
3, sui-s. 1 ; s. 503, sub-s. 2 (a).] — Sect. 2 
of the Merchant Shipping Act, 1894, provides : — 
“ (1) Every British ship shall, unless exempted 
from registration, be registered under the Act. 
(2) If a ship required lo be registered is not 
registered under this Act, she shall not be 
recognised as a British ship ” ; whilst among the 
ships exempted under the Act are, by sect. 3 of 
the same Act, “ ships not exceeding fifteen tons 
burden employed solely in navigation on the 
rivers or coasts of the United Kingdom.” By 
sect. 503, the owners of a steamship shall not, 
where without their actual fault or privity any 
loss or damage is caused to any other vessel by 
reason of the improper navigation ol their steam- 
ship, be liable to damages beyond £8 tor each 
toil of the ‘'gloss tonnage’’ of the steamship, 
without deduction on account of engine room, 
but deducting the space “ceitihed” under the 
Act lo be occupied by seamen. 

Held— that the woids “tons bmden” m 
sect 3 meant the tonnage measuied in accoid- 
auce with the provisions of the Act, and the 
tonnage regulations thereof. 

Held, consequently, that a ship employed 
solely in navigation on the livers or coasts of the 
United Kingdom, and not exceeding fifteen tons 
buidcn so ascertained, was properly exempted 
fiom registiy ; and that her owners were entitled 
lo limit their liability undei sect. 503 to £8 per 
ton of her “ gi’oss tonnage.” To entitle crew 
space to be deducted, it should be “ceitifled.” 

The decision of Baines, J. ([1899] P. 45 ; 
68 L. J. P. 1 , 47 W. R. 288 ; 79 L. T. 527 ; 
15 T. L. R. 92 , 8 Asp. M. C 477) affirmed. 

The Brunel, [1900] P. 24 ; 69 L. J. P 8 ; 

[18 W, R, 243 , 81 L. T, 600 ; 16 T. L R. 35 , 
9 Asp. M. C. 10—0. A. 

433 Passage Broiler — Person Acting as— 
Receipt of Money for Passage in Shij) — Sale or 
Letting of Steerage Passages — Merchant Shipping 
Act, 1894 (57 & 58 Vict. c. 60), ss 320, 344, 342.] 
— The respondent undertook for the sum of £22, 
paid to him by C, to place C.’s son as a faim 
pupil with a farmer in Canada, and out of the 
£22 to procure for him a second-class steamship 
passage from Liverpool to Quebec, and thence 
by rail to hia destination, but at the time no 
particular ship was named. Some days after- 
wards the respondent forwarded a contract 
ticket for a passage on a named ship which was 
to leave at a specified time, for which he paid 
£8. This contract ticket was piocured by the 
respondent from, and the £8 named therein was 
paid by him to, duly authoiused passage brokers 
who had obtained the same from the ship- 
owners. 

The respondent made a small profit out of the 
£22, but made no profit out of the sum paid for 
the contract ticket. 

Held— that the sale or letting of passages 
contemplated by sect. 341 of the Meichant 
Shipping Act, 1894, meant a sale or letting of a 
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passage in a named ship to commence at a 
'definite time for a specified voyage, and that, as 
the agreement made by the respondent was 
merely an aginement to procure a passage at a 
convenient time in a fitting ship, it was not an 
agreement for the sale or letting, and that the 
procuring the contract ticket was not the sale or 
letting of a passage within sect. 341, and that 
the respondent, therefore, had not acted as a 
passage broker within sect. 342. 

Held, also, that the respondent had not 
received money in respect of a passage in any 
ship within sect. 320, as the receipt of money in 
that section meant a receipt of money paid for a 
specified passage at a fixed time in a named 
ship. 

Morris v. Howden, [1897] l Q. B. 378 ; 8 Asp. 

[M. G. 249 ; 18 Cox, G. G. 601 ; 61 J. P. 

246 , 66 L. J. Q. B. 264 ; 76 L. T. 156 ; 46 
W. E. 221— Div. Gt 

434 Receipt of Money for Steerage Passage — 
No Contract Tichet given — No Ship specified 
— Merchant SMpping Act, 1894 (57 & 58 Viet. 
c. 60), s. 320.] — Upon a charge against a person 
under sect. 320 of the Meichant Shipping Act, 
1894, of receiving money in respect of a steerage 
passage without giving to the payer a signed 
contract ticket as required by the section, it is 
not necessary to allege that the money was paid 
m respect of a specified passage commencing on 
a given day in a specified vessel. 

Morris v. Hoioden ([1897] 1 Q. B. 378 ; 66 
L. J. Q B. 264 ; 61 J. P. 246 ; 45 W. R 221 76 
L. T. 166, 18 Gox, G. G. 601— Div. CL, supra) 
commented on. 

Hart v. Hdntee, (1906) 8 F. (J. 0.) 35— Ot. of 

[Justy. 
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And see Bankruptcy, 26 ; Executors, 
214 ; Libel, 34, 36 ; Magistrates, 5 ; 
Mortgage j Practice and Pro- 
cedure ; Public Authorities, 60. 


I. IN GENERAL. 

1. Appeal to Court of Appeal — Copies of 
Judge's Notes ] — On appeal to the Com’t of 
Appeal, copies of the judge’s notes must be pro- 
vided for the use of the Court, Costs thrown 
away by an omission to supply the notes may 
have to be paid by the appellant’s solicitors. 

Lewis v Cory, [1906] W. H. 96 ; 121 L. T. Jo. 

[39— C. A. 

2. Appeal — Final or Piterloeutory Oi'dcr — 
Summons to Reiiew luxation of Solicitor’s 


See Libel and Slander. 
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Bill — Befuml to Review — Judicature (Pro- 
cedure') Act^ 189J: (57 & 58 Vict. c. 16), 5. 1 ] 
— An order dismissing a summons to review 
taxation of a solicitor’s bill, under the Solicitors 
Act, 1843, is an interlocutory order. Leave to 
appeal therefiom is consequently necessary j 
under sect. 1 of the Jndicatuie (Procedure) Act, 
1894. 

K BE Jerome, [1907] 2 Ch. 143, 76 L. J. Ch. 

[432 ; 96 L. T. 866— C. A. 

3. Ajjplicatwn for Solicitors to deliver Lists of 
Seciirities, Appeal from Dismissal of Order 
— Length of Notice of Appeal — R,.S. C , Ord 52, 
r. 25 ; 58, r. 3.] — On an atiplication for an order 
under Ord. 52, r 25, to daect the defendants, a 
firm of solicitors, to delwei a list of secuiitics, to 
bring them into Court, and to deliver a cash 
account to tlie plaintiff, the Master refused to 
make an order, and the judge affirmed his 
decision. On appeal to the Court of Appeal, a 
four day notice was given as if the order was 
interlocutory. It was objected that the ordei 
was leally final, and that, pursuant to Ord. 58, 
r. 3, fourteen dajs notice should have been 
given. 

Held (following In re Herbert Jteeres, [1902] 

1 Ch. 29. See Phactice and Pbocedttre, 
No 229) — that the order was final. The time 
for appealing would be extended. 

Haydon V. Oartweight, [1902] W. N. 163 , 
[113 L. T. Jo, 353 ; 37 L. J. N. C. 420—0. A. 

4 Auctwne.er Employed by Country Solicitor 
— Costs received by London Agent — Action by 
Auctioneer against London Agent — Privity if 
Contract^]. — H. had been employed in a foie- j 
clo.surc action by D. and 13 , a country firm of 
solicitors, as auctioneer, and ivhen the costs 
came to be taxed by the London agent S. he 
received a voucher from H. for his fees. S. 
thereupon took the money out of Couit after 
taxation, which included this item of H.’s fees. 
Before he received this money it came to his 
knowledge that H. had not been paid. 

In an action by H. against 8. to xccovei these 
fees as money had and received . — 

Held — ^that there was no piivity of contract 
between them, and the action therefore failed, 
Hannaeoed r. Syms, (1898) 79 L. T. 30; 14 
T. L. R. 530— Channell, J. 

5, Commission — Trustee — Attachment — Debtors 
Act, 1869 (32 & 33 Vict. c. 62), s 4 ]— L., a 
solicitor, prior to his becoming a tiustqe received 
£200 as commission on premiums paid by the 
late Lord B. on policies on his life. The judg- 
ment in the action for the administration of the 
estate of Lord B. declared that he was not 
entitled to retain that sum, and he was ordered 
to pay it to the plaintiff He was also ordered 
to pay to A. £200 which, after he became trustee 
of a will, he had received from the jiurchaser of 
heirlooms for facilitating the sale under the will. 
L. did not pay either of the sums. Attachment 
was moved for against L. 

Held — that attachment must not issue m 
respect of the £200 received by L. from the 


insurance company, as it did not come within 
the exceptions mentioned in sect, 4 of the 
Debtors Act, 1869, but that attachment 
should issue m respect of the £200 received in 
connection with the sale of the heirlooms only. 

Order of Kekcwicb, J. (81 L. T. 722) varied. 
In re Lord Berwick, Lord Berwick v. Lane, 
’[(1900) 81 L. T. 797— C. A. 

6 Discovery — Privilege — Solicitor's Corre- 
spondence and Bill of Costs — Note by Solicitor 
of Order in Chambers — B, S. C, Ord. 31, 
r. 18 (2),] — A statement in a letter from a 
soheitor to Ins client reporting proceedings in 
chambers, and communicated for the purpose of 
obtaining information or instuictioris fiom the 
client necessary for the conduct of the action, is 
piivileged as a professional confidential com- 
munication But those paits of a bill of costs 
which consist merelj’ of memoranda or notes of 
proceedings m chambers recorded by a solicitor 
are not so privileged. 

Scmble, there is no valid distinction between 
notes of proceedings in open Court and of those 
m chambers. 

Greenough v Gasliell ([1833] 1 My, & K, 98, 
at pp 102—104) and In re Worswich ((1888) 38 
Ch D. 370, at p. 373 ; 58 L. J. Ch. 3] ; 36 W. R. 
685 , 59 L, T. 399— North, J.) followed. 
Ainsworth v. Wilding, (1900) 48 W. R 539— 

[Stirling, J. 

7. Executors and Adniinistrafors — Course of 
Administration — Action against Personal Repre- 
scntatiies — Negligence of Deceased as a Sohoitor 
— Su7 n val of Cause of Action — ^Actio personalis 

I moritui cum pcisona.] — An action for negligence 
against a soheitor is not founded (at any rate not 
exclusively) on tort . it arises out of the contract 
of employment, of which it is an implied term 
that the solicitor will use due skill and diligence. 

Therefore an action will lie in respect of the 
negligence of a decea.sed solicitor against his 
personal representatives after his death. 

Finlay v. (Jkirney ((1888) 20 Q. B. D. 494 ; 67 
L. J. Q 'B. 247 ; 52 J P. 324 ; 36 W E. 534 , 58 
L. T. 664 — C. A.) discussed. 

Wilson V, Tucher ((1825) 3 Staik. N. P, 154 ; 
D. & R. (N. P. 0 ) 30) followed. 

Davies i. Hood and Others, (1903) 88 L. T. 

[19 , 19 T L. R. 168-Ridley, J 

8. Mortgage — Priority — Contributory Mort- 
gages by Ti'ustees and their Solicitors — Breach of 
Irusb — Negligence by Solicitors — Subsequent 
Transfer.'] — By an indenture of mortgage dated 
In 1864, certain freeholds were conveyed by A. to 
B. to secure the repayment of £6,000 and 
interest at 4^ per cent. In December, 1876, this 
mortgage was transfeired to P. & AV in con- 
sideiation of the bke sum, stated to be advanced 
by them on a joint account, and interest thereon 
at the like rate This was not the fact, but 
£3,000 belonged to the N P. & G., of which 
P. & W. were trustees ; and as to the other 
£3,000 it belonged to the trustees of 0. M. N 
P. & G. acted as solicitors for the trustees of 0. 
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By a memorandum of January 1st, 1877, P. &:W. 
admitted that they were trustees for £3,000 for 
the 0 trustees at 4 per cent., and for the residue 
for N. P. (fe G By a guarantee of January 2nd, 
1877, N. P & G , m consideration of the differ- 
ence between 4 and 4^ per cent , guaranteed to 
the C. trustees the goodness of the securitj’’ for 
£3.000, and due payment of the interest and 
repayment on two mouths’ notice. In 1880 
N. P & G ’s £3,000 was transferied to the D. 
trustees, and two similar documents were 
executed. They here also acted as solicitors to 
the D. trustees. On December 22nd, 1801, 
£1,370 was paid off by N. P. &; G. to the D 
trustees, leaving the balance advanced by them 
of £1,630 and a deed of that date between 
P «!c W., N. P. & G., and the D. tiustees, con- 
tained a declaration that P. & W. stood seised of 
the said mortgaged piopcrties as to £3,000 and 
£3,000 for the paities mteiested pan pa.t.sii, 
without any priority other than that then 
granted to the D. trustees by N P. & G. for the 
sum of £1,630. In 1804 N. P. & G. were adjudi- 
cated bankrupts. 

In an action by the C. trustees claiming 
piiority over the D trustees and the tiustee in 
N. P. & G.’s bankruptcy . — 

Held — that the sum advanced being in excess 
of that allowed by law, and the trust security 
not being taken in the names of the tiustees, it 
constituted a breach of trust, and that, in 
omitting so to advise the trustees N. P. k G. 
were guilty of a breach of duty ; that, while they 
weie not liable as for a breach of trust, proof 
was possibly admissible m the bankruptcy in 
respect of it ; that, to hold that N. P. & G. were 
prevented from taking any benefit to the disad- 
vantage of the C trustees would be to go much 
further than the decided cases on the point , and 
that neither on the construction of the memo- 
randum and guarantee, nor in the circumstances 
were tbo plaintiffs entitled to priority. 

Stokes r. Prance, [1898] 1 Oh. 212 ; 67 L. J. 

[Ch. 69; 77 L. T. 595; 46 W. R. 113— 

Stirling, J 

9. Mortgage — Transfer of Sohettor's own 
Sconriig — Seonritg realised and Deficit made 
good out of deceased Solicitor's Estate.'] — Trustees 
of a marriage settlement in 1891 had a sum of 
£1,100 for investment. S., a solicitor, who was 
the solicitor to the trust, without telling the 
trustees of the true facts transferred a security 
of his own to them and received the £1,100. 
The trustees had no knowledge that S. was 
making them take over his own mortgage. At 
this date the property w'as in one of the worst 
districts in Cardiff, and was in a most dilapi- 
dated condition, and, according to the plaintiff ’s 
— the trustee’s— evidence, would realise £200 at 
most. The trustees sued S.’s legal personal 
representative. 

Held — that the claim was not barred, as the 
trustees never knew the true facts until after S.’s 
death ; that S.’s executor — the defendant — ad- 
mitting assets, the security must be leahsed 

B.D.— VOL. m. 
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and the defendant ordered to make the deficit 
good, 

Mitchinson r. Spencer, (1902) 80 L. T. 618— 

[Eady, J. 

10. Bight of Audience in High Court — Ab- 
sence of Counsel Instructed.] — Counsel for the 
defendant having been compelled to absent 
himself during the hearing of a cause on the 
Northern Circuit, Bruce, J. gave the defendants’ 
solicitor leave to appear for the defendants for 
the purpose of cross-examination, and subse- 
quently gave further leave to him to address the 
lory. 

Doxpobd & Sons, Ld. r . Sea Shipping Co., 

[Ld., (1898) 14 T. L. B. Ill— Bruce, J. 

Northern Circuit, 

11. Tranmctions hetweeii Solicitor and Client 
— Solicitor's Duty — Commission — A’'ot Paid hg 
Client lilt with his Knowledge — Improper Bar- 
gain with Client.] — All transactions between 

J solicitor and client winch result m the solicitor’s 
j obtaining a benefit for himself are subjected by 
courts of law to strict scrutiny when caRcd m 
question by the client, and are treated as inipos- 
! ing on the solicitor obligations of greater or less 
stringency. 

Solicitors were letained by 0., since deceased, 
to act for him in negotiating and carrying into 
effect the pimchase of ceitain patent rights. 
The solicitors had obtained fioni the vendor a 
commission note, under which they were entitled 
to a certain commission in the event of their 
introducingto him apurchaser. This commission 
notp was handed to 0,, and remained in his 
possession for some days previously to the con- 
tract of sale being entered into. The purchase 
was carried into effect, and the solicitors, with 
O.’s knowledge, lecovered payment of the com- 
mission from the vendor, liter this 0 died, 
and subsequently to his death the solicitors 
delivered a bill of costs to his executors, who 
h,ad procured an order for its taxation. In the 
course of the taxation the executors sought to 
charge the solicitors with the amount of the 
commission received by them. The solicitors 
established that they gave 0. full mforraatinn. 
It appeared, however, that the solicitors also 
bargained with 0. that they should be allowed a 
reasonable commission from himself in the event 
of their not being able to recover a commission 
from the vendor. 

Held — that as the commission was paid, not 
by the client, but by the vendor as remuneration 
for services rendered to him, the rule m O'Brien 
V. Letois ((1863) 9 Jur. (n.s.) 528 , 32 L. J Ch, 
669 ; 11 W. R. 318 , 8 L. T. (n.s.) 179) did not 
govern the case, and that the solicitors were 
entitled to retain the commission ; that the 
bargain made was nob merely improper in the 
eye of the law, but placed the sohcitois in a 
position m which it was scarcely possible for 
them to fulfil the duties which they had under- 
taken to both vendor and purchaser of the 
patent. 

In re Haslam and Hiek-Evans, [1902] 1 Ch. 

[765 , 71 L. J Oh. 374 ; 50 W. R. 444 ; 86 
L. T. 663 , 18 T. L. R. 461— C. A. 

24 



739 


SOLICITOES. 


740 


In G-eneral — Continued. ^ 

13. Writ of Attachment for Contempt of Court 
— Who may Apply for.l — A country sobcitor 
may apply for a wiit, of attachment against a 
London solicitor employed by him for contempt 
of Court in not obeying an older to pay over to 
him money recovered in action. 

In’ EE Faeman, Ex eaete Teuman, (1898) 14 
[T. L. R. 20— Div Ct. 

II. AUTHORITY. 

13. Authority to Compromise — London Agent 
of Country Solicitor — Country Agent of London 
Solicitor — Eaipress FrohiMtion — Wiat Consti- 
tutes — R S. C., Ords. 4, r. 3, and 12, r. 10 ] — A 
solicitor on the record has a general authority 
to compromise. A London agent of a countiy 
solicitor, who enters an appearance under Old. 4, 
r. 3, and a country solicitor, w'ho enters an 
appearance under Ord. 12, r. 10, have the same 
authority as their principals, although, as between 
the lay client and themselves, there is no 
privity. 

The lay client may expressly prohibit a com- 
promise, and if a solicitor compromises in defiance 
of such prohibition, or unreasonably, oit without 
exercising due diligence, he will be liable to an 
action for negligence ; he will also be lesponsible 
for his agent’s disobedience to instructions or 
negligence. The prohibition, however, must be 
express. 

The following letter was held nob sufficiently 
explicit to forbid a compromise on reasonable 
terms ; — “ Failing an order dismissing their ap- 
plication, you wiU please adjouin the matter to 
the judge.” 

Preshoich v. Foley ((1865) 18 0. B. (N S.) 806 ; 
34 L. J. 0. P 189 ; 12 L T. 390) ; and Withers 
V. Parker ((1859) 28 L J. Ex. 292 , 4 H. & N 
624 , (1860) 29 L. J. (EX.) 320 ; 5 H. & FT 725 ; 
2 L. T. 601) followed. 

In EE Nbwbn, Cakeuthees -ivNewen, [1903] 
[1 Ch. 812 ; 72 L. J. Ch. 356 ; 51 W R. 297 ; 
88 L. T. 264 ; 19 T. L R 247— Farwell, J. 

14. Authority to Defend Action in Name of a 
Company — Revocation of Authority — Dissolution 
of Company— Notice of Revocation— Judgment 
against Company — Liaiility of Solicitor to pay 
Plaintiff's Costs ] — A company had been dis- 
solved by reason of the expiration of three 
months from the legistration of the return made 
by the voluntary liquidator to the Registrar of 
Joint-stock Companies under sect. 143 of the 
Companies Act, 1862. 

Subsequent to the dissolution of the company, 
an action against the company, which had been 
commenced before the dissolution, came on for 
trial. On March 16th, the day of the trial, the 
solicitor of the company was informed that -the 
final meeting had taken place, but he did not 
use due diligence to ascertain whether the com- 
pany was dissolved. J udgment was given against 
the company. 

Held — ^ that the sohcitor of the company was 
liable to pay costs as from Maioh 16th, 

Wluteley Fxeroiser, Ld. v Carnage ([1898] 


405 ; 67 L. J. Ch. 660 ; 47 W.-R. 296 ; 79 L. T. 
20 ; 5 Mans. 249 — North, J., see Pkactice, 291) 
distinguished. 

The principle laid down in Smout v Rbery 
((1842) 10 M. & W. 1 ; 12 L. J. (ex.) 357) applies 
]ust as much to the dissolution of a legal entity 
as to the death of a living peison. 

Salton V. New Beeston Cycle Co., [1900] 1 

[Ch. 43; 48W.R 92, 81L.T.437; 16T. L. R. 

25 — Stilling, J. 

16 Authority to receive Mortgage Money — 
Mortgagor’s Signature obtained by his Solicitor's 
Fraud — Estoppel — Receipt in body of deed — Con- 
teyanoing and Law of Property Act, 1881 (44 4' 
46 Vict, c 41), ss. 64, 56.] — K., who was not a 
man of much education employed E., a solicitor. 
K. signed a deed which E. advised him was 
necessary. The deed was a mortgage. E. ap- 
plied the mortgage money to his own uses, paid 
interest on the mortgage to the mortgagees for 
some time, and then absconded. K. brought an 
action to obtain a declaration that the mortgage 
was void. 

Held — that K.’s recollection of the circum- 
stance of the execution of the deed was an abso- 
lute bliink ; he never meant to execute a mort- 
gage ; be was never told that the true effect of 
the deed was a mortgage ; he had absolute confi- 
dence in E and executed any deed relating to 
bis property that E. put before him, but K. knew 
that he was doing something with his property 
when the deed was put betore him. Therefore 
the mortgage was a valid deed as against K. in 
the hands of the mortgagees. 

Held also, that K was estopped from say- 
ing that it was not his solicitor who pioduced 
the deed and received the mortgage money. 

The meaning of the word “ solicitor ” in sect. 
56 of the Conveyancing Act, 1881, considered. 

Dictum of North, J., m Day v. Woolwich 
Equitable Building Soeiety ((1888) 40 Ch. D 
491 ; 58 L. J. Cb. 280 ; 37 W. R. 471 ; 60 L. T. 
752 — North, J.) questioned. 

King v. Smith, [1900] 2 Ch 425 ; 69 L. J. Ch. 

[698; 83 L. T. 816; 16 T. L. B 410— 

Farwell, J. 

16. Authority of Solicitor to keep Deeds and 
receive Interest — No General Authority to recene 
Principal — Forged Deed — Enforcing Security 
against Mortgagor^ — Certain property was con- 
veyed to the plaintiff as security for an advance, 
the mortgage deed being prepared by the plain- 
tiff's solicitor, who kept the deeds and received 
the interest from the mortgagor on behalf of the 
plaintiff. The solicitor was in the habit of 
making investments for the plaintiff on mort- 
gage, purchase, or otherwise, and of keeping the 
various deeds in his possession. The solicitor, 
without, the plaintiff’s knowledge or authority, 
gave notice to the mortgagor calling in the 
principal money due under the mortgage, and 
the mortgagor repaid the money to the solicitor 
upon being banded a deed of reconveyance pur- 
porting to be signed by the plaintiff, and the 
title-deeds of the property. The plaintiff’s signa- 
ture to the reconveyance was a foigery, and the 
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plaintiff never received the money, nor did he 
know that it had been paid off. 

Held — that the solicitor had no general 
authority to receive the principal when paid off 
by the defendant ; and that the plaintiff was 
entitled to have his secuiity enforced against the 
defendants, and to have the title-deeds delivered 
up, with a declaration that the signature on the 
deed w as a forgery. 

Jaebd r. Walke, (1902) 18 T. L. R. 669— 

[Byrne, J. 

III. CERTIFICATE. 

17. Uncertijieated Solicitor — Costn not allowed 
on Taxation on Client's Petition — 37 4’’ 68 Viet. 
0 . 68, s 12.] — A client had obtained the common 
Older to tat bills delivered by his solicitoi for 
work done between May, 1896, and Maich, 1897. 
It appeared that the solicitor had been without 
a certificate during the whole time after Novem- 
ber J6th, 1896. 

Held— that no costs ought to be allowed in 
respect of work done while the solicitor had no 
certificate, notwithstanding that the order con- 
tained the usual submission by the client to pay 
what was due. 

Be JoriBS (L. R. 9 Eq. 63) held not to apply 
since the Solicitors Act, 1871 (37 & 33 Viet. c. 68), 
s, 12, was passed. 

Semble, that the section prevents any debt 
arising for work done by an uuceitiflcated 
solicitor and does not merely take away the 
remedy. 

In re Sweeting, [1898] 1 Ch. 268 ; 67 L. J. Ch. 

[169 ; 78 L. T. 6 ; 14 T. L. R. 171 ; 46 W. R. 

242 — North, J. 

18 . Solicitor Suspended for Professional Mis- 
conduct — Undischarged Bankrupt — Application 
for Certificate after Bxpiration of Su-yiension — 
Discretion of Begistrar — Order to issue Certifi- 
cate — Solicitors Act, 1843 (6 & 7 Vict. c. 73). 
ss. 23, 24 ] — A solicitor was suspended liom 
practice for professional misconduct, and during 
the period of suspension he became bankrupt. 
Aftei the period of suspension had expued, he — 
being an undischarged bankrupt— applied under 
sect. 23 of the Solicitors Act, 1843, to the regis- 
trar of the Incorporated Law Society for a 
certificate, but the registrar refused to grant the 
certificate upon the ground that the applicant 
was an undischarged bankrupt , the applicant 
thereupon applied under sect. 24 to the Court 
for an order that the certificate should be 
granted. 

Held— that the registrar was nM bound under 
sect. 23 to issue a certificate, but had a dihcretion 
to lefuse to issue the same, and that, upon appli- 
cation to the Couit under sect. 24, the Court 
weienot bound to make an order for the issuing 
of the certificate, but could make such order “ as 
shall be ]ust ” , and that in this case the dis- 
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cretion of the registrar should not be interfered 
with. 

In EE A Solicitor, (1809) 47 W. R. 573 ; SO 
[L. T. 720 ; 15 T. L. R. 314— Div. Gt. 

[Overruled by In re a Solicitor, [1902] 1 li. B. 
128, infra. 2 

19 . Profe.s.'iional Misconduct — Undischarged 
Bankrupt — Discretion of Registrar — Jurisdiction 
of Judge-Solicitors Act, 1843 (6 & 7 Vict. c. 7.3), 
ss. 23, 24 ] — The Incorpoiated Law Society, as 
the registrar of solicitors, has a ministerial and 
judicial duty under sect. 23 of the Solicitors Act, 
1843. It has, therefore, no jurisdiction to refuse 
to renew an annual practising certificate to a- 
solicitor provided he has satisfied the reijuiie- 
ments of that section, and the jhirisdiction of 
the judge under sect. 24 is no higher. 

Therefoie the legistrar has no jurisdiction to 
refuse the renewal of a ceitificate to a solicitor 
merely on the ground that he is an undischaiged 
bankrupt. 

In re a NaZicifm* ( (1899) 17 W. R. 575; 80 
L. T. 720; 15 T. L. R. 314 — Div. Ct., supra) 
overruled. 

Decision of the Div Ct. ( (1900) 18 T, L. R, 77 
— Div Ct.) reverseil. 

In be a Solicitor, [1902] 1 K B. 128; 71 

[L, J. K. B. 36 ; 50 W. R, 196 ; 85 L. T. 619 ; 

18T. L R. 114-C.A. 

IV. CONFIDENTIAL RELATION. 

20 . Benefits Conferred hij Client on Solicitor — 
Competent and Independent Advice — Purchase 
hij Client's Children and Solicitor from Client 
— Gifts Jointly to Donor's Children and 
Solicitor.l — Persons standing in a confidential 
relation towards others cannot entitle them- 
selves to hold benefits which those others may 
have conferred upon them unless they can show 
to the satisfaction of the Court that the persons 
by whom the benefits have been conferred had 
competent and independent advice in confening 
them. 

Down to 1898 the plaintiff was the senior 
partner in a banking business. The firm Sold 
the goodwill of the business. The plaintiff's 
financial affairs were getting into a very com- 
plicated state, and he consulted the defendant, 
a solicitor, and fiom 1899 till August, 19Ul, the 
defendant acted as the plaintiff’s solicitor and 
confidential adviser in aU his affairs. Early in 
1900 the plaintiff contemplated making a volun- 
tary settlement upon himself and family with a 
view of preventing the whole of the property 
from being swept away by the bank , and he was 
also desirous of conferring some benefit upon the 
defendant, who had received nothing for his 
1 services. This scheme was carried out by two 
deeds, both prepared in the office of the defen- 
dant, dated May 15th, 1900. By the first deed 
some leal estate and other property weie vested 
in trustees, and the plaintiff proposed to give 
the defendant one-tenth of the ultimate residue 
thereof after making certain provisions for him- 
self, his son and daughter. By the second deed 
certain furniture and chattels were vested in 

24 — 2 
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trustees for sale, and out of the proceeds thereof 
the defendant was to receive £500. These two 
deeds were in fact shown by the plaintiff to 
another solicitor, but it did not appear that 
such solicitor leally acted as an independent 
adviser in the matter. A further deed, dated 
Maich 14th, 1901, w’as executed by the plaintiff, 
which was supplemental to the fii’st of the two 
deeds of May loth, 1900. This deed revoked the 
trusts of the former deed, and the plaintiff con- 
veyed and assigned the whole of his property of 
cveiy desciiption, present and future, to trustees 
upon trust for the defendant, the plaintiff’s son 
and the plaintiff’s dangiiter in equal shaies m 
consideration of a covenant by them to pay tlie 
plaintiff £500 a year, to be incicascd to £800 in 
eeitain contingencies. On this occasion the deed 
was prc\)aied by another independent solicitor 
who ad\iscd the plaintiff On July 18th, 1 901, 
the idaintiff executed a deed supplemental to 
the second deed of May 15th. 1900, wheicby a 
poitinii of the fuiniture was to be pui chased by 
bis daughter at a valuation, and the residue was 
to be sold fortliwith and the pioceeds applied in 
the fiist instance in paying £200 to the plaintiff, 
in lieu of his life inteicst in the fuimturc under 
the former deed, and £425 to the defendant, and 
the balance was to be divided equally between 
the plaintiff’s son anil daughter. The deed was 
prepared by independent solicitors wlio advised 
the plaintiff. The plaintiff sought to set aside 
the deeds which confeired benefits upon the 
defendant. 

No fraud was found against any of the 
solicitois ; but It was clear that neither of the 
two independent solicitors wcic sulRciently in- 
formed of the circumstances to enable them to 
give proper advice to the plaintiff, 

Hkld — that the two deeds of May, 1900, must 
be set aside as against the solicitor, as infiinging 
the rule as to gifts from a client to a solicitor, as 
laid down by'Loid Eldon in Jlatch v. Hatch . 
the duties of an indepeiuleiiL solicitor advising a 
donoi in such a case as this ai e well described by 
Farwell, J , in Ihnrell v. Powell, But that as 
against the donor’s children these deeds were 
not vitiated. 

lIjiLD, also, that the deed of March 14tli, 
1901, was bad as infringing the rule as to pui- 
chases by a solicitor from a client, laid down in 
Holman v Loi/nes ; and that all the pailics were 
so mixed up that no distinction could be made 
between them as legaids this deed. 

Pemocal of Solicitor Trustee ] — The defendant 
Bolicitoi being a trustee under the deeds of 1900 ~ 

Held — that, all the beneficiaries not being 
before the Court, the question of substituting a 
new tiustee could not be dealt with, 

Powell V Poicell ([1900] 1 Ch, 243 , 69 L J 
Ch. 164, 82 L. T 81— Earwell, J., see Settle- 
ments, 209) approved. 

Hatch v. Hatch ((1804) 9 Ves. 292 , 7 E. R 295) 
and Holman v Loynes ((1861) 4 D. M AG.; 28 
L J Ch. 529) followed 
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Decision of Kekewich, J. (1902) 86 L. T. 110 ; 
18 T. L. E. 266) reversed. 

Weight r. Gaetee, [1902] 1 Ch. 27 ; 72 L. J. 
[Ch. 138; 61 W. E. 106; 87 L T. 624; 19 
T. L. E. 29— C. A. 

21 . Soholtofs Duty — Peotifloation of Deed — 
3IUtahe — Indeyiendent Advice — Beneficial In- 
terest tn Client's Property given to Solicitor's 
Son.'] — In October, 1889, the plaintiff w'as 
married to J.W., the only son of T. W. 

In April, 1890, T. W died, having appointed 
his widow, A. W., his executrix and sole I’esiduary 
legatee. 

In December, 1890, a deed was executed 
between A. W , J. W., the plaintiff, and the 
iletendants, with a view to carry out in some 
measure the wishes of T. AV , and also with the 
object of making piovision for J and the 
plaintiff, and any futuie wife of J, W., and 
the lawful issue of J. AV., by waj" of family 
airangemcnt. 

In October, 1891, owing to unhappy differences 
between J A7. and his wife, a deeii was executed 
by J. AM., the plaiiiliff, and A. AV for the jiurpose 
of varying the tiusts of the deed of Decern Vjei, 
1890 

In September, 1893, J. AV died intestate and 
without issue. 

In August, 1894, a deed was executed between 
the plaintiff. A. AV., F N S , and the defendants 
for the purpose of further modifying the trusts 
of the deeds of 1890 and 1891. 

All thiee deeds were prepared by W M. S., 
one of the defendants, as solicitor, with the 
assistance of counsel. 

A. W. died in April, 1897, 

In November, 1897, the plaintiff married 
AV. B. 

The plaintiff in Febiuary, 1896, brought an 
action claiming {uiter aha) a declaration that 
the deed of 1891 was not binding on her so f al- 
as it purported to deprive her of the general 
power of appointment given to her by the deed 
of 1890. 

Under the deed of 1890 the ultimate rcveision 
of the beneficial interest was given as to half to 
N. W , one of the trustees, and as to the oilier 
half to AV. M. S. s son, F II. S. AV, M. S. pur- 
chased the reversionary mteiest of his son. 
W. M. S. was a very intimate fiieiid and the 
legal ad visei of the W. family. When theiiist 
supplemental deed was executed, the plaintiff 
had been consulting AV. M. S. about hei position 
with lefeiencc to her settled property and about 
her husband and a possible sepaiation. 

Bbld — that it was AA’'. M. S.’s duty to give the 
plaintiff advice, showing her that the proposed 
alteration in the deed of 1890 could not be made 
w'ithout either a lawsuit or her consent, and that 
the alteration was so adverse to her interests 
that it would be inadvisable tor her to execute 
the new deed or to concur in it without further 
consideration. His merely explaining the deed 
to her was insufficient. He should have pointed 
out the vaiious modes by which tbedesue of the 
parties could be earned out. and the extieme 
importance to her of one of the methods ralher 
than the other. Ihe deed of 1891 was theiefoie 
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not binding on the plaintiff and must be set 
aside. 

Decision of C A. Qtuh nom. Barron v. WdUs 
([1900] 2 Ch. 121 ; 69 L. J. Ch. .592 ; 4S W R. 
B79, S2 L. T. 729 ; IG T. L. II. 971) affirmed. 

Willis r Baruon, [1902] A. C 271 ; 71 L J. 

[Ch.G09; SG L. T. 80.5; 18 T. L. E G02— 

H. L. (E.) 

V. COSTS. 

And rre Bankruptcy, Nos. 9.5, 21.5. 

(a) General. 

22. Agreement as to Costs — Xioessify for 
Writing — Attorneij and Solicitors Act, 1870 (33 
& 34 Viet c. 28), .s' 4.] — An agreement by a 
solicitor to charge his client nothing for costs if 
an action be won, and, if it be lost, to charge 
only so much as, if successful, he would have 
recovered from the other side, is not required by 
sect 4 of the Attornej’-s and Solicitors Act, 1870, 
to be in writing , and an oral agreement to this 
effect may be enforced by the client. 

Jennings v. Johnson ((1873) L R. 8 0. P. 42.5) 
approved. 

Decision of Div Ct. ([190G] 2 K. B. 592 ; 75 
L. J. K. B. 680 , 95 L T. 197 ; 22 T. L. R. 617) 
reversed. 

Clare r. .Ioseph, [1907] 2 K. B. 3G9 ; 76 L. J. 

[K. B 724 ; 96 L. T 770 ; 23 T. L. R. 398— 

C. A 

23 . Agreement letween MoHgagee and Ms 
Solicitor as to Sharing Latter's cWs.] — There is 
in general no reason why a solicitor acting for a 
mortgagee (who is also a solicitor) should not 
agree to share with him the profit costs paid by 
the mortgagor. Such an agreement does not 
affect the taxation of the costs at the instance of 
the mortgagor. 

In re Jerome, (1907) 51 Sol. Jo. 114 — 

[Kekewich, J. 

And see No. 2, siqira, 

24 . Agreement in Writing — Contentious Busi- 
ness — Signature — Attorneijs and Solioitors Act, 
1870 (33 & 34 Viet c 28), s. 4.] — Upon the 
taking of an account between a solicitor and 
clients, the former claimed a certain sum as due 
under a memorandum in which the clients agreed 
at that sum the balance of costs due for conten- 
tious business previously done by the solicitors. 
The memorandum was signed by the clients, and 
was referied to in a letter to the clients from the 
solicitors. 

Held— that the agreement must be leferred to 
the taxing Master for examination, siime (1) it 
must be treated as signed by both parties, and 
(2) even if it were only signed by the clients, 
such signature would satisfy sect. 4 of the 
Attorneys and Solicitors Act, 1870. 

Pontifew V. Farnliam ((1893) 62 L. J. (Q. B ) 
344 ; 41 W. R. 238— Div Gt.) doubted. 

Bake r. French (No. 2), [1907] 2 Ch 215 ; 76 
[L. J Gb. 606 — Warrington, J. 


25 . Agreement — Agreement Creating Security 
for Costs — Ascertainment of Amount.'\ — The 
Court will not upon a summons for taxation 
ascertain the amount which is charged upon 
propel ty by an agreement creating a security 
for costs under r. 7 of the Solicitors’ Remu- 
neration Older, 1882. 

In re Carnegie, (1907) .52 Sol. .lo. 14— Joyce, J. 

26 . Party and Paitg Cods — Attendance of 
Country Solicitor us Witness at Trial.] — A 
count] y solicitor, being solicitor on the record 
of one of the paities in an action, was e-xamined 
at the trial in Dublin ; anJ he claimed in his 
costs as between party and party his expenses of 
such attendance. 

Held — that the right of such expenses depends 
in every case on a question of fact— nameljq was 
the solicitor’s attendance at the tiial attributable 
to his charactei as a solicitor or as witnes.s ? 

Hamilton r. Colquhoun, [1906] 2 Ir. R. 104— 

[K. B. 

27 Petition fur Dirorre hij Wijr — Coinjiroinise 
— Ta ration of Cods of Petitioner — Payment of 
Gods to Solicitor — Form of Order.] — A petition 
for divoice was piesented by a wife, and an 
application instituted for the usual order for the 
taxation of her costs. Befoie the hearing of the 
application a settlement was made by the peti- 
tioner without the knowledge of her solicitor, 
and she letiirned to cohabitation with lier 
husband. The Court, on an application of the 
solicitor for the petitioner, made an order for the 
payment of the amount of the taxed costs to the 
solicitor. 

Ballance r. Ballance, [1899] 2 Ir R. 128 — 

[Q B. 

28 . Professional Charges.”] — The words 
“professional chaiges ” m the Irish Ord, 45, 
r. 64 (40) (which curresponds to the English 
Ord. 46, r. 27 (38b)) mean professional charges 
properly so called, and do not include disburse- 
ments of any kind. The English usage to the 
contiary disiegarded. 

Cunningham t. M'Donagh, [1904] 2 Ir. R. 

[417 — Andrews, J, 

29 . Becorery of Costs — Partners — One 
Paitner's Certificate by Accident not Renewed — 
Bight to Recoier Costs — Solicitors (^Ireland') 
Act, 1898 (61 & 62 Vict. e 17), x. 48.]— P. and 
his son P. junior earned on business as solicitois 
under the firm name of J E. P. & Son. P. 
junior was only recently admitted, and had no 
real share in the business. By accident his 
annual certificate was not renewed 

Held — that P. seiuoi could him.self recover 
the whole costs of an action, the Court being 
satisfied that he had in fact done all the work, 
and assumed all responsibility tlierefur. 

Martin r. Sherry, [1905] 2 Ir. R. 62 — G. A. 

30 . Shorthand Notes of Fridenoe — Patent 
Action.] — In patent cases where theie are com- 
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plicated and scientific details in conflict, a short- 
hand note IS really a necessity. Where there is 
an agreement in open Court between the parties, 
at the instance and with the sanction of the 
Judge, that the expense of taking shorthand 
notes for the purposes of the trial should be 
borne by the parties, and the notes should be 
used by the parties for the purposes of the trial, 
it carries an agreement that they should be costs 
in the cause. A solicitor who, in pursuance of 
such an agreement, pays half of the cost of 
taking the shorthand notes out of his own pocket, 
IS entitled to recover the money so paid by him 
as money paid for his clients at their request. 

In re Bhjili and Famliaw ((1882) 10 Q. B. D. 

207 , 52 L. J. Q. B. 180 ; 31 W. R. 283 ; 47 

L, T. 010 — C. A.) distinguished. 

Osmond r. Mutual Cycle and Manupactur- 
[ING Supply Co., [1899] 2 Q B. 488; 68 

L J. Q. B. 1027 ; 48 W. R. 125 , 81 L. T. 

264—C. A 

31. Soliritor Fmjdoyed at a Fixed Salary — 
Solicitors Act, 1870 (33 & 34 Vict. c, 28), ss. 4, 
6.] — A public body employed a solicitor to do 
their legal and other work at a fixed annual 
salary, the costs of the public body in legal 
proceedings to which they were a party having 
been ordeied to be paid to them by the other 
party to the proceedings. 

Held — that they were entitled to charge, as 
part of such costs, sums in respect of the services 
of their solicitor, provided that such sums did not 
exceed an undue proportion of the solicitor’s 
salary, having regard to the work done. 

Henderson v. Merthyr Tydfil Urban 
[District Council, [1900] 1 Q. B. 434; 69 
L. J. Q B. 336 ; 48 W. R. 332— Div. Ct. 

31a. Solicitor Partner of Trustee — Charges 
for Sernees to Estate. — Charges other than Pro- 
fessumal.'] — A solicitor, although partner of a 
trustee of an estate, is entitled to be paid out of 
trust mgneys for his proper professional costs 
and charges in respect of business done by him 
in the ordinary course of his profession, and also 
in the management of the estate as agent. 

In eb Abhton, Gardner v. Ashton, (1900) 
[108 L. T. Jo. 419 — Kekewich, J. 

32 Successful Paugier Client — Appellant in 
the House of Lords — Solioitor and Client Costs 
—U. S. C, 1883, Ord. 16, rr. 22-31,]— Where 
a solicitor had been retained by, and acted for, 
a successful pauper appellant (since deceased) in 
the House of Lords, as laid down in Johnson v. 
Lindsay ([1892] A. C. 110 ; 61 L. J. Q. B, 90), 
the respondent in the House of Lords was not 
liable for party and party costs. 

Held — on an application by the solicitor 
against the estate ot his deceased client for 
taxation of the costs of the appeal to the House 
of Lords— that the solicitor was entitled to 
recover fiom the client’s estate the ordinary 
■ costs which a solicitor is entitled to charge, 
, VIZ., costs to be taxed as between solicitor and 
client. 


Riohardson v. Richardson ([189.5] P. 276 ; 
64 L. J. P. 119 ; 44 W. R. 102 ; 73 L. T. 186 ; 
11 R. 663 — 0. A.) followed as to dicta of 
Jeune, P. 

In re Raphael, Ex parte Salomon, [1899] 

[1 Oh. 853 ; 68 L. J. Ch. 309 , 47 W. R. 330 ; 

80 L. T. 226 — Kekewich, J. (Reversed by 

C. A. on the evidence, 68 L J. Ch. 765 , 81 

L. T. 479 ) 

33. Two Pefendants Jointly Represented — 
Judgment for One Pefendunt and against the 
Other — To what Costs Successful Pefendant 
Entitled .'] — A successful defendant is entitled to 
recover from the plaintiff the costs in which his 
defence has involved him , if he, and an un- 
successful co-defendant, have employed one 
solicitor and counsel, he is pnmd Jaoie entitled 
to receive from the plaintiff one half of their 
joint costs. If, however, the unsuccessful 
defendant has agreed to be liable to their solici- 
tors for both their defences, probably the plaintiff 
need only pay the extia costs caused by his 
having wrongly joined the successful one. 

Beaumont r. Senior, [1903] 1 K. B. 282 ; 72 
[L. J. K. B. 141 , 88 L. T. 234— Div. Ct. 

(b) Bill of Costs. 

And see Bankruptcy, Hos. 177, 241 ; 
Limitation of Action, Hos. 1, 19. 

34. Agreed Sum retained for Costs — Other 
Costs Paid hy a Third Pai ty — Right of Client 
to hare Costs Taxed.] — A valid agreement as to 
the amount of costs, accompanied by a settle- 
ment of account, may disentitle a client to 
his right to have a bill of costs delivered. 
Where a third party agrees to pay a solicitor’s 
bill of costs, the reasonableness of the sum 
claimed and paid does not concern the client. 

A solicitor acting for 0. recovered for him a 
large sum of money, and retained by agieement 
sufficient to meet his charges , in subsequent 
proceedings by 0. against 1) , the latter agreed 
to pay the costs of C ’s solicitor, and the latter 
demanded and received £105. 

Held — that 0. was not entitled to have 
delivered to him a bill of costs either in refer- 
ence to the earlier action or to the £105, 

In re West, King v, Adams ([1892] 2 Q. B. 
102) followed. 

In re Chapman, (1904) 20 T. L. R, 3— G. A. 

36, Amended Bill of Costs — Action on — 
Reference to Taxation after Verdict — Solicitors 
Act, 1843 (6 & 7 Vict. o. 73), s. 37.] — A solicitor 
delivered a bill of costs to his client and subse- 
quently delivered an amended bill containing 
additional items which might have been charged 
in the first bill. In an action to recover the 
amount of the costs specified in the second hill, 
the client denied liability, and fuither submitted 
that, as the solicitor had delivered a previous 
bill of costs, he was concluded by that bill 
and could not sue for amount of the second 
bill. 

At the trial the jury found a verdict for the 
plaintiff. 
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Held — that after verdict there was no pow er 
to send the bill sued on (i.e., the second bill) to 
be taxed by a Master under sect. 37 of the Soli- 
citors Act, 1843 ; that the proper course was to 
refer it to a Master, oi some other leleree, to 
ascertain the proper amount payable, on which 
reference the first bill would be some evidence 
as to the proper charges. 

Per Vaughan Williams, L J — On such a refer- 
ence the rule as to taxing-oil one-sixth would 
not apply. 

Per Moulton, L.J — A solicitor may Iona fide 
amend his bill before taxation is ordered or 
threatened. 

LtTMSDEN V The Shipootb Land Co, [1906] 

[2 K B. 438 , 75 L. J Iv. B. 665 ; 54 W. K. 

461 ; 95 L. T. 17 ; 22 T. L. R 559— C. A. 

36. Collecllnq Bents — Lump Sum.'\ — In the 
absence of any agreement a solicitor who collects 
rents for a client ought not to include a lump 
sum in respect thereof m a bill of costs for pio- 
fessional work 

If the work is to be treated as professional 
work, items should be brought m. 

In EE Shilson, Coode & Co., [1904] 1 Ch. 

[837 , 73 L. J. Ch. 541 ; 52 W R 556 ; 90 
L T 641 ; 20 T. L. R, 418— Eady, J. 

37. Common Order to deliver Bill of Costs and 
Tax-Refusal to Deliver — Disclaimer of Right 
to Costs and Non-payment — Attachment .'\ — A 
client obtained the common order for delivery 
of a bill of costs and taxation against his solicitor, 
who had received a loan of money fiom him. 
No bill was delivered, and the client moved for 
leave to issue a writ of attachment. The solici- 
tor, in defence, said he made no claim for costs, 
and that such a claim, if made, was statute- 
barred. 

Held — that, if the solicitor made a further 
affidavit that he had not been paid for work 
done, and refused to claim costs for such work, 
and abandoned any right to receive costs there- 
for, no bill of costs could be demanded 

In EE LaNDOE (a Solioitoe), [1899] 1 Ch. 

[818 ; 68 L, J. Oh. 373 ; 47 W. R. 457 ; SO 
L. T. 643— North, J. 

38. Dishirsements — Deposits as Security for 
Costs of Discover tj and in respect of Disco verij 
iy Diterrogatories — Money Lent — R. 8. C., 1883, 
Ord. 31, rr. 25, 26,] — In a bill of costs theie 
weie included two items, the first bemg the 
amount of a deposit as security tor costs of dis- 
covery in the action by production of documents 
ander Ord. 31, rr 25, 26, and the second bemg 
the amoiAit of a like deposit in respect of dis- 
covery by interrogatories under the same rules 

Held — that these payments ought to have 
been entered in the solicitors’ cash account, and 
not in their bill of costs as “disbursements” , 
that these payments were not payments, which 
the solicitors were “ either by law bound to 
make or by custom looked upon as the persons 
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to make” ; and that the money was simply lent 
by them to their client. 

Decision of Kekewich, J. ([1902] 50 W. R. 629) 
reversed. 

In EE Buckwell and Bbekeley. [19021 2 Ch. 

[596 ; 71 L. J. Ch. 713, 51 W. R. 21 ; 87 
L. T. 215— C. A. 

39. ^^Dhlwrsement"— Payment of Bstate Duty 
—Finance Act, 1894 (67 & 68 Viet. c. 30), s. 6, 
suh-ss. 1,2, s. S, suh-s 16 , s 22, suh-s. 1 (d)— 
Application hy Third Parties— Solicitor.'. Aft. 
1843 (6 & 7 Vict. c. 73), ss. 37, 38, 39 ] — Those 
payments only which are made in pursuance of 
the piofessional duty undertaken by a solicitor, 
and which he is bound to perform, or which are 
sanctioned as professiomd payments, by the 
general and established custom and practice of 
the profession, ought to be entered or allowed as 
professional disbursements in the bill of costs. 

Payments for estate duty and payments for 
probate duty ought not to be included in bills of 
costs as “ disbui-sements ” within the meaning of 
sect. 37 of the Soheitors Act, 1843. 

In re Lnmh ((1889) 23 Q. B. D 5 ; 58 L. J. 

Q. B 46.1 ; 37 W. R. 506 — Div. Ct ) overruled 
Ls EE Kingdom and Wilson, [1902] 2 Ch. 242 ; 

[71 L. J. Ch. 604 ; .50 W. R. 533 ; 86 L. T. 

639 ; 18 T. L. R. 588— C. A. 

40. “ Dishcmsement” — Stamp Duty on Capital 

of Company— Stamp Act, 1891 (54 A 55 Vict. 
c. 39), s. l\'2— Finance Act, 1899 (62 & 63 Vict, 
c. 9), s. l—Sihcitors Act, 1843 (6 A 7 Vict. c. 73), 
s. 37.] — A payment by a solicitor, who ivas em- 
ployed to act in the formation and legistration of 
a company under the Companies Acts, of the ad 
valorem duty payable under sect 112 of 

the Stamp Act, 1891, and sect 7 of the Finance 
Act, 1 899, upon the amount of the nominal share 
capital of the company, is not a professional 
“ disbui'sement ” within the meaning of sect 43 
of the Solicitois Act, 1843, and ought therefore 
to be entered in the solicitor’s cash account and 
not in his bill of costs. 

In eb Blai%and Gielinq, [1906] 2 4:1 B.131 ; 

[75 L. J. K B. 624 ; 54 W. R. 549 ; 94 L. T. 

873 ; 22 T. L. E, 547—0. A. 

41. No Detailed Btll--Cross Claim hy Client 
— Account stated verhally — Solicitor's Right to 
Sue Oft.] — A solicitor sent in a rough summary of 
his aggregate charges m respect of certain 
matters, but no detailed bill of costs he men- 
tioned the probability of a deduction being 
matle, and a satisfactory arrangement arrived at, 
if the client called upon him. 

The client, who had a cross claim for work 
done, called : their respective accounts were dis- 
cussed, and a balance agreed verbally at £35 due 
to the solicitor. 

Held — that, under these circumstances, the 
solicitor might sue for the £35 although he had 
delivered no signed bill. 

Soaddmg v. Eyles ((1846) 9 Q. B 858) applied. 

Thenee V. Willis, [1905] I K. B. 468 ; 74 L. J. 

[K. B. 365 ; 53 VV. E. 348 ; 92 L. T. 412— 

Div. Ct. 
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43 “ Party Interested'''' — Creditor in Adminis- 
tration Achon — Solicitors Act, 1843 (6 &; 7 Vict. 
c. 73), s. 39]. — creditor who has obtained a 
judgment for the administration of a deceased 
person’s estate is entitled as a “ party interested ” 
to an order for the delivery and taxation of bills 
of eosts already paid by the deceased. 

In EE Jones and Everett, [1904] 2 Oh. 3G3 , 

[73 L. J. Oh. 706 ; 53 W. R. 59 ; 91 L. T 286— 

Buckley, J. 

43 Payment on Account — Bill of Costs not 
sent in — Delivery and Taxation — Solicitors Act, 
1843 (G & 7 Vict. r. 73), . 9 . 41.]— The plaintiff 
bad paid the amount of an account sent' in by 
his solicitor, which account was not, however, a 
“ bill of costs,” inasmuch as it did not set out 
the particular items charged. More than twelve 
months after such payment, the plaintiff took 
out a summons for delivery and taxation of the 
solicitor’s bill of costs. No bill of costs had been 
delivered at the date of the hearing of the 
summons. 

Held — that the payment on account could 
not in the circumstances be made referable to 
the bill of costs which would be delivered after 
the hearing of the application ; and that the 
plaintiff was entitled to the common form order 
for delivery and taxation, notwithstanding the 
payment made upwards of twelve months before 
the issue of the summons. 

In re Callts, (1901) 49 W. R. 316 — Joyce, J. 
(o) Charging Orders. 

44. Costs — “ Money recovered or preserved ” — 
Bankruptcy — Lien on Estate — Solicitors Act, 
1860 (23 & 24 Vict. c. 127), s. 28.]— An ab- 
sconding bankrupt on arriving in Australia was 
arrested for forgery, and the police at the same 
time took possession of the money found upon 
him. 

He was brought back to England for trial, 
and while in custody other charges under the 
Debtors Act, 1869, were preferred*against him 
in pursuance of an order of the county court 
judge, sitting in bankruptcy, obtained on the 
application of the solicitors of the trustee in 
bankruptcy. 

Subsequently the police in Australia, by virtue 
of a power of attorney prepared by these solicitors 
on behalf of the trustee in bankruptcy, remitted 
to them the money found on the bankrupt. 

The solicitors then obtained from the county 
court judge, under sect 28 of the Solicitors Act, 
1860, a charging order upon this sum of money 
as being “property recovered or preserved” by 
them within that section. 

This order was discharged by the Queen’s 
Bench Division. On appeal : — 

Held— that the money in question had not 
been recovered or preserved in the bankruptcy 
or in any other civil legal proceedings, and that 
therefore no charging order could be made upon 
Jib under sect. 28 of the Solicitors Act, 1860. 

Held, also, that the power of the Court under 
that section is discretionary, and should be 


rarely exercised by a court of bankruptcy in 
favour of the solicitor to the trustee in bank- 
ruptcy. 

Held, also, that the solicitors to the trustee 
in bankruptcy had no lien for their costs on the 
bankrupt’s estate. 

Judgment of Q. B. Div. (77 L. T. 501 ; 4 
Manson, 239 ; 14 T. L. R. 68) affirmed. 

In re Humphreys, Ex parte Lloyd-George, 

[1898] 1 Q B. 520 ; 67 L. J. Q. B. 412 ; 78 

L. T. 182 : 5 Manson, 11 ; 14 T. L. R. 263 ; 46 
W. E. 322— G. A. 

46. Property Beoovered or Preserved — Prolate 
Act'ion — Will upheld — Solicitors Act, 1860 (23 
& 24 Vict. c. 127), s. 28.] — A testator bequeathed 
and devised the residue of his estate to his wife 
for life, and after her death to his two daughters, 
of whom one was legitimate and the other 
illegitimate The daughters having opposed pro- 
bate of the will, an action was commenced by 
the executor, in which the wall was upheld The 
bulk of the estate was real property. 

Held — that the solicitor of the executor was 
entitled to a charging order for his costs on the 
property bequeathed and devrsed, as being pro- 
perty preserved through his instrumentality 
within the meaning of sect 28 of the Solicitors 
Act, 1860. 

Ex parte Tweed, [1899] 2 Q. B. 167 ; 68 L. J 
[Q. B. 794 , 48 W. 11. 5 , 81 L. T. 1— C. A. 

46. Bankruptcy — Costs — Property Becoiered 
or Preserved" — Aiiplieutionto Discharge — Limit 
of Ti me for A pplication — Jurisdiction — Solicitors 
Act, 1860 (23 & 24 Vict. c. 127), s. 28 ]— Where 
property has been “ recovered or preserved ” by 
an order of the Court of Appeal, the Court or 
judge of first instance which has seisin of that 
order when it comes down to be enforced, is 
equally entitled with the Court of Appeal, under 
sect. 28 of the Solicitors Act, 1860, to make a 
charging order in favour of a solicitor on the 
property so recovered or preserved. An applica- 
tion to discharge a charging order must be made 
with promptitude, even although n6 steps have 
been taken to enforce the charging order. 

Scmlle, a judge sitting in bankruptcy is 
entitled in that capacity to make a charging 
order under sect, 28 of the Solicitors Act, 1860. 

In re Sii field and Watts ( (1888) 20 Q. B. D. 
693 ; 36 W. R. 684 ; 68 L. T. 911 ; 6 M. B. R. 
83 — C. A.) and In re Wood, Ex parte Eanshuwe 
([1897] 1 Q. B, 314 ; 66 L. J. Q. B. 69; 75 L. T. 
387 ; 3 Manson, 299 — Vaughan Williams, J.) 
considered. 

In re Deakin, Ex parte Daniell, [1900] 2 

[Q. B. 489 ; 69 L. J. Q B. 726 ; 48 W. R 678 ; 

82 L, T. 776 ; 7 Manson, 302— C. A. 

47. Property Recovered for Company — Lien — 
Emid in Court — Delay — No Intervening Rights 
— Discretion — Solicitors Act, 1860 (23 & 24 Vict. 
e. 127), s. 28,] — Solicitors formerly employed by 
a limited company in prosecuting and recovering 
a claim against the estate of G, E. B., deceased, 
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applied for an order charging their costs on the 
company’s shaie of the fund in Court to the 
credit of a creditor’s action for the administra- 
tion of the estate of G. E. B., deceased. The 
claim was made and duly admitted in the said 
action in January, 1897. The company closed 
their office, and ceased to carry on business in 
June, 1897, and no intervening rights arose. 

Held — that the applicants had no absolute 
right to a charging order under sect. 28 of the 
Solicitors Act; 1860, but that the Court had- a 
discretion in the matter, which it must exercise 
according to the circumstances of the particular 
case ; that the solicitors, notwithstanding the 
lapse of time, were entitled to the statutory 
charge — in aid of their already existing common 
law hen — which was prior to any right of the 
official receiver or liquidator. 

In ke Born, Gubnock u. Born, [1900] 2 Ch. 

[433 ; 69 L. J. Ch. 669 ; 49 W. R. 23 , 83 L.T. 

61 — Farwell, J. 

48 . “ Pn) 2 )prty JRcoorcred or Preserved ” — 
Actum Compromised'] — The plaintiff recovered 
]iidgment against the defendants in respect of 
extras under a building contract and retention 
moneys. Three months prior to the issue of the 
writ a portion of the retention money coming to 
the plaintiff was assigned by him for value to a 
member of the defendant council. Pending an 
appeal in the action, a compromise was effected, 
by which the defendants were to pay a portion 
of the sum claimed in full satisfaction, the 
plaintiff paying the defendants their taxed costs 
of the action Upon an application by the 
plaintiff's solicitor in the action for a charging 
order for his costs under 39 k, 40 Vict. c. 44, 
s. 8 : — 

Held — first, that the money payable under 
the consent was money “ recovered or preserved 
in the action” by the instrumentality of the 
plaintiff’s solicitor; and, secondly, that the 
assignee, having known of and adopted the pro- 
ceedings, was not entitled as a 'bond fide pur- 
chaser for value without notice to payment in 
priority over the costs of the plaintiff’s solicitor. 

M'Laenon r. Oarrickpergus Urban Coun- 
[CIL, [1904] 2 Ir. R. 44:— K. B. D. 

49 . Charge on PropeCy Pscovered or Pre- 
served — Solicitors Act, 1860 (23 & 24 Yict. 
c. 127), s. 28 — Joint Stoclt Comjmnies Arrange- 
ment Act, 1870 (33 & 34 Vict, c. 104), s. 2.]— -A 
limited company being unable to meet its 
liabilities, executions were levied on the com- 
pany’s property by creditors, and other creditors 
threatened actions. An extraordinary meeting 
of the company was then held, and lesolutions 
were duly passed to wind up the company 
voluntarily. It was further resolved that the 
liquidator should submit a proposal for the 
reconstruction of the company. 

A scheme of arrangement, sanctioned by order 
of the Court, under the Joint Stock Companies 
Ai'iangement Act, 1870, provided that a new 
company should be incorporated ; that one of its 
objects should be the acquisition and under- 


taking of the assets and liabilities of the com- 
pany; that the new company should discharge 
the unsecured debts of the company by allotting 
to the unsecured creditors fully jiaid-iip shares 
m the new company in full discharge of their 
claims against the company ; and that the share- 
holders of the company should leceive partly 
paid-up shares in the new company. It was also 
provided that the new company should pay all 
the costs of the winding up and of the scheme of 
arrangement. 

In pumuance of this order an agreement, 
subsequently adopted by the new company, was 
made between the liquidator and the Eustee of 
the future new company, whereby it was pro- 
vided that part of the consideration payable by 
the new companj- to the liquidator should be 
cash. The new company did not pay cash, and 
the assets of the company accordingly uere nut 
transferred to the new company. 

Held — that the company’s assets purchased 
by the new company, and retained by the 
liquidator, were to be charged with the costs of 
the company’s solicitor which had arisen m 
connection with the wiiiding-iip and recon- 
struction of the company, the company’s 
property having been “ reco\eied or presci ved” 
through the instrumentality of the solicitor 
within the meaning of sect. 28 of the Hohcitors 
Act, 1860. 

In re John Clayton, Ld., (1906) 92 L. T, 223 — 

[Buckley, J. 

50 . Pebenture-holdefs Action — Plaintifis' 
Costs — Surplus Assets — Peceiier's Costs — Pro- 
2 ')erty Secovered or Preserved — Solicitors Act, 
1860 (23 & 24 Vict. c. 127), s. 28.]— A receiver 
was appointed m a debenture holder’s action ; 
and the receiver, with the Court’s approval, 
instituted various proceedings to get in assets. 
Sufficient was realised to pay the debenture- 
holders in full, and to hand over a large surplus 
to the liquidator. 

The same solicitor acted for the receiver as 
for the plaintiff in the debenture holder’s action, 
and was unable to get from the plaintiff the 
amount of “ extra ” costs of such action. 

Held — ( 1) that the solicitor was entitled to 
a charging order for such costs on so much of 
the funds as belonged to the debenture^ holders ; 
and (2) that he was entitled to a charging order 
on so much of the funds as belonged to the 
liquidator for his costs of recovering and pre- 
serving the assets ; such costs were really part of 
the receiver’s costs and might have been included 
in his accounts. 

In re Horne & Sons, Ld., Horne -i. The 

[Company, [1906] 1 Ch. 271 ; 75 L. J. Ch. 

206 ; 64 W. R. 278 ; “ 13 Manson, 165 — 

Farwell, J. 

51 Property Recovered, or Presei red — Pur- 
chaser for Yalne withimt JSbtice — Conveyance to 
Limited Company — Solicitors Act, 1860 (23 & 24 
Vict. c. 127), s. 28.]— In an action by the master 
of a ship in rem against the ship to recover 
A 625 for wages and disbursements, the owners 
set up cross claims. The ship was arrested and 
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remained under arrest during the proceedings. 
The plaintiif recovered £320, and the ship was 
released. The peison who had been the regis- 
tered owner and had acted as manager of the 
ship throughout the proceedings then sold her to 
a limited company, the shareholders in which 
were the vendor and his nominees, and the 
vendor was appointed manager of the company 
for life. The company were i egistered as owners 
The solicitor who had acted for the defendants 
subsequently obtained e,r puTte a charging order 
on the ship under sect. 28 of the Solicitors Act, 
1860, upon the ground that to the extent of 
£-105— namely, the difference between £625 
claimed and £320 found due — they had pre- 
served the ship. Upon the application of the 
company this order was discharged. 

Held, on appeal, that the order was rightly 
discharged, inasmuch as, assuming that the 
solicitors had preserved the ship within the 
meaning of sect. 28 of the Act, the company 
were purchasers for value without notice within 
the meaning of this section, although the original 
owner of the ship was the promoter of the 
company. 

Held, further, that a charging order under 
seet. 28 ought not to be made ex i>arte except 
under very special circumstances 

The Birnam Wood, [1907] P. 1 ; 76 L. J. P. 

[1 ; 96 L. T. UO , 23 T L. E. 3 ; 10 Asp. M 0. 

325—0. A. 

" Property Recovered or Pres&i'ved^' — 
Trustees' Costs — Priority— Piseretioti of Court — 
Furtu of Order — Solicitors Act, 1860 (23 & 24 
Viet. 0 . 127), s. 28.]— The Court will not, as a 
rule, make a charging order under sect. 28 of the 
Solicitors Act, 1860, on property recovered or 
preserved in an action foi the costs of the 
plaintiff’s solicitor, where that order would 
deprive the trustees of the estate, the subject- 
matter of the litigation, of their costs properly 
incurred as parties to the action, the estate being 
insufficient to pay both 

In the particular case an order was eventually 
made subject to the rights of the trustees. 

Property may be “ preserved ” even thougb 
there is nothing left after payment of the costs. 

Decision of Kekewich. J. (85 L. T. 861 ; 23 
T. L. R. 141) affirmed. 

In re Turner, Wood v. Turner, [1907] 2 Oh. 

[126, 539 ; 76 L. J. Oh. 492 ; 96 L. T. 798 ; 23 
T. L. R. 624— G. A. 

(d) Taxation. 

63 . Actions by Several Plaintiffs against Same 
Pefendant — S'lme Solicitor for all Plaintiffs— 
Piscretion of Taxing Master to Reduce Mlow- 
anoes — Entries of Appearance — R. S. C, Ord , 
65, rr 8, 27 (29),' App. A'., 69, 60.]— A number 
of plaintiffs all acting by the same solicitor 
•brought actions against a defendant ; they were 
not consolidated, nor was one treated as a test 
notion, but upon the first being dismissed with 
iCosts the others were discontinued. 


Held — that the taxing master had no power 
to reduce the allowance for entering appearance, 
and must allow &s. did, in respect of the appear- 
ance entered in each action, though such appear- 
ances were all entered ftt the same time. 

Price Clinton, [1906] 2 Oh. 487 ; 75 L. J. 

[Oh. 658 ; 96 L. T. 710— Joyce, J. 

64 Adding Item to Rill — Items wrongly 
added up — Diposit by Petitioning Creditor m 
Banliruptey — Bankruptcy Rules, 1886, rr. 112 
(I), 147.] — In a solicitor’s bill of costs, which 
was ordered to be taxed, a charge of Ss. id. was 
entered “for attending and drawing up order 
and copies ” which was not properly chargeable, 
but there was omitted from the bill a charge of 
4s. da. which the solicitor might properly have 
charged for “ notice of application and copies to 
file and for service.” 

Held — that the taxing Master had no power 
to add the latter item from the bill and to sub- 
stitute It for the former item. 

The taxing Master can correct an error in 
addition in a bill of costs. 

The £6 deposited by the solicitor of the 
petitioning ci editor with the official receiver 
under sect 147 of the Bankruptcy Rules, 1886, on 
the presentation of a bankruptcy petition should 
be entered by the solicitor as a disbursement in 
his bill of costs, and not in his cash account. 

In EE Grant, Buloraig A Oo , [1906] 1 Oh. 

[124 ; 76 L. J. Oh. 106 ; 64 W. R. 165 ; 93 
L. T. 760 ; 22 T. L. R. 96— Farwell, J. 

66. Attendance of Country Solicitor at Trial in 
London on Affidavit Evidence — Ord, 65, r. 27 
(2, 3).] — The' general rule as to the allow- 
ance ot costs of the attendance of a country 
solicitor at the trial of an action in London is 
not an inflexible one ; and, in an exceptional 
case, such additional costs may he allowed, even 
where the ease has proceeded upon affidavit 
evidence. 

Decision of Byrne, J. affirmed. 

In re Dixon; Tousey v . Sheffield [1898], 

[2 Oh. 443 ; 67 L. J. Oh 637, 79 L. T. 163 ; 

14 T. L. R. 636 ; 46 W. R. 677—0. A . 

66. Common Order to Tax — Bill including 
Items for Non- Professional Work done under 
Agreement — Refusal of Common Order — 
Solicitors Act, 1843 (6 & 7 Yict. o 73) s. 37.] — 
A solicitor obtained from his client a mortgage 
to secure payment of professional charges, 
which expressly provided that it should not 
affect the solicitor’s lien or the right to tax. In 
the same year the client gave him a power of 
attorney empowering him to chaige for non- 
professional work. On the solicitor sending in 
a bill for professional work, his charges as 
mortgagee ahd charges under a cash account, the 
client obtained ex parte a common order to tax. 
The last two sets of charges were not mentioned 
in the petition. 

i Held — that the order must be set aside as it 
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was not consistent with the contractual rights 
of the parties. 

In Eb H. H, Fanshawb, [1906] W. N. 64 ; 

[118 L. T. Jo. 626; 49 Sol Jo 404, 4U 
L J. N. 0. 261— Buckley, J. 

67. Common Order to Tax — Su2)p7’ession of 
Matters of Moment a^id, ImpoHance — Proposal to 
refer to Law Society,'] — It is iiicuinhent on a 
party applying for a common order to tax to 
state every matter which can he material to 
enable the officer to judge whether the case is 
really a proper one for granting an order of 
course If he omit to do so, and there are 
special matters aftecting his right to an order of 
course which are suppressed, the Court will not 
stay to inquire whether he would be entitled to 
the same older upon a special application, but 
will limit the inquiry to whether the matter 
omitted IS of sufficient moment and importance 
as to require grave consideration oi discussion. 

A mere proposal to refer the matter to the 
Law Society is not of such real moment and 
importance 

Ite Oedye ((1852) 15 Beav. 254 : 21 L. J, Ch. 
430 ; 15 Jur. 851) followed. 

In re Gollyee-Beistow, Ex paute Fletcher, 
[(1899) 81 L. T. 110— North, J. 

68 Common Order for Taicatnni wHhhi a 
Mo7ith — Power of Taxing Master to Extend 
Time — Expiration of Month before Exquest made 
to Extend Time — Soluntors Act, 1843 (6 &: 7 
Viet. c. 73), 5. 37— if. S. 0, 1883, Ord. 65, r. 27 
(57) ] — A client obtained the common order to 
tax a bill which had been delivered within 
twelve months. Such order directs the Master 
to give his certificate within a month (unless he 
shall extend the time), or the order is to be of no 
effect. 

No application for an extension of time was 
made, nor was the order served, within the 
month. 

Held — that, nevertheless, the Master had 
power after the expiration of the month to ex- 
tend the time, but, under such circumstances, 
an extension should not be granted as a matter 
of course. 

Decision of Byrne, J reversed. 

In eb Macintosh, Dixon & Co., (1903) 72 

[L. J. Gh 609 ; 61 W. E. 659 ; 88 L. T 820— 

C. A. 

69 . Ex parte Order for Taxation — Irregularity 
— Taxation of One of Several Bills — Delivery of 
Bill — Payment — Agreement for Payment ~ 
Solicitors Remuneration Act, 1881 (44 & 45 
Vict. c. 44), s. 8' — Solicitor for both Mortgagor 
and Mortgagee.] — A solicitor accepted a lump 
sum in discharge of his client’s costs of a com- 
pleted purchase without any agreement in writ- 
ing, and without delivery of a formal biU of 
costs. 

Held— that the bill was not outstanding, and 
did not require to be included in an ex parte 
order for taxation obtained by the solicitor in 
respect of another bill. 


Seinble, a payment in discharge of past costs 
by way of accord and satisfaction is not an agree- 
ment for remuneration within the Solicitors' 
Eemuneration Act, 1881, and precludes taxation 
in the absence of special circumstances. 

A solicitor acting for both mortgagor and 
mortgagee is not required to include the moit- 
gage costs, where there is no lelation of solicitor 
and client as to those costs between him and the 
mortgagor, in his application for an ex parte 
Older for taxation of separate bills against the 
mortgagor. 

In re Duncan, (1907) 51 Sol. Jo. 485— 

[Kekewich, J. 

60 . Examination of Party before Trial — De- 
positions not used at Trial — Prudent Step — 

E’ereisary and Proper" — R S. C., 1883, 
Old. 65, r. 27 (29).] — Ord 65, r. 27 (29), makes 
the standard for consideration, not the event 
which actually happened, but wffiether, when 
the order was applied for, proper prudence 
was exercised, or whether there was “ over- 
caution, negligence, or mistake ” ; that is, it 
makes the standard or governing point for con- 
sideration the state of things before the legal 
adviser at the time he makes up his mind. 

The plaintiff, an officer who had volunteered, 
was liable, with other persons exactly in a similar 
position, to be sent out to South Africa at a veiy 
short notice, and his commanding officer was 
himself perfectly sure that he would have to go, 
and so gave him three days’ leave to settle his 
affairs. Q’he plaintiff was examined before the 
trial, at which he was afterwaids piesent as a 
witness, but not examined, as the defendant sub- 
mitted to judgment. 

Held — that it was a prudent step for the 
solicitor to take his evidence ; that the costs of 
taking his evidence were “ necessary and pioper ” 
at the time the order for examination was made 
by the Master ; and that the requiiements of 
Ord. 65, r. 27 (29), were abundantly satisfied. 

Delaroque v. SS, Oxenholme & Co. ([1883] 
W. N 227) approved. 

Ridleii V. Sutton ((1863) IH. & C 741; 32 
L. J. Ex. 122 , 9 Jur. (n.s.) 358 ; 11 W. E. 314 ; 

7 L. T. (N.S.) 693) disapproved. 

Bartlett i. Higgins, [1901] 2 K. B. 230 ; 70 
[L. J. K. B. 621 ; 49 W. E. 449 ; 84 L. T. 609 

— C. A. 

61 . Examination of Witness before Trial — 
Attendance m London of Country Solicitor — 
Allowance — Disei'etionof 'Taxing Master — R 8. C , 
January, 1902, r. 10 — R S. C.. Ord. 65, r. 27, reg. 
29, Appendix M., No. 147.] — According to the 
practice as to taxation of costs between party 
and party prior to the lules of January, 1902, the 
sale given in Appendix N. was binding on 
the taxing Master. By rule 10 the E. S. C , 
January, 1902, regulation 29 of Ord. 65, 
r. 27, was annulled and the following regu- 
lation was substituted for it . “On every 
taxation the taxing Master shall allow all such 
costs, charges and expenses as shall appear’ to 
him to have been necessary or proper for 
the attainment of justice, or for defending the 
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rights of any party ’’ subject to certain excep- 
tions therein named. Upon the taxation of 
costs as between partj’- and party in an action 
on a charter-party, the taxing Master allowed 
12 guineas for the costs of the attendance of the 
plaintiil’s solicitor from Liverpool, who attended 
on the examination of a witness before trial in 
London for the purpose of instructing counsel 
This allowance exceeded the maximum specified 
by Appendix N., to Ord. 65, No. 147, namely, 
two guineas. 

Held — that the taxing Master had a discretion 
to make the allowance which he had made under 
rule 10 of the R S. C., January, 1902; and 
that his discretion appeared to have been well 
exercised 

McIver & Co., Ld. r. Tate Steamers, Ld., 

[1902] 2 K. B. 1S4 , 71 L. J. K. B. 717 , 60 

W. R. 642 ; 87 L. T. 320 , 18 T. L. R. 653— 

C. A. 

63 . Fixed Cost^ — Sulstitutecl Service of Writ 
—R. S. Ord. 3, 7— Crd. 6.5, ?■. 27 (.38)— 

Oentral Office, Pridtice, r 18] — On a taxation 
of costs under Ord. 3, r 7, the plaintiff claimed 
412 10.V. for costs of substituted service of the 
writ. The Master allowed bl only, on the 
ground that by the practice adopted at chambers 
that was the sum invariably allowed. 

Held — that the practice could not be justified. 

Flatau r, OuLLEE-, (1899) 48 W. R. 36 ; 81 
[L. T. 402 ; 16 T. R. R. 1~C. A- 

63 . Higher Scale — Partition Aotioii — Special 
Oronnds arising out of the Nature and Importance, 
or the Rifficulty or L’rgenoy of the Case " — 
R S. C,, 1883, Ord. 65, ?‘.*9.] — A partition action 
resulted in a certificate which found ten shares 
coming to persons absolutely entitled, and one 
share amounting to as settled. It was 
assumed that the matter had been one of con- 
siderable complication, difficulty, and importance, 
that the amount was large, and that it had 
been earned through in an extremely able 
wmy in chambers, and that all needless detail 
had been avoided. The question arose whether, 
under these circumstances, costs on the higher 
scale, under Old. 65, r. 9, ought to be allowed. 

Held — that the conduct of the solicitors in 
the matter — the way in which they had done 
their duty^ — was neither “the nature of the 
case,” nor “the importance of the case,” nor 
“ the difficixlty of the case,” nor “ the urgency of 
the case.” It was the maimer in which they 
had dealt with those things, and therefore there 
were no “ special grounds arising out of ” any of 
the matters mentioned in Ord. 65, r. 9, and costs 
on the higher scale must be refused. 

Williamson v. North Staffordshire Rg. Co. 
((1886) 32 Oh. D. 399 ; 66 L. J. Ch. 938 ; 66 
L. T. 452—0. A.) followed. 

Raiies Bros, i Co. v. Davies ((1887) 66 L. J. 
Ch. 481 ; 36 W. R. 607 , .56 L. T. 401— Keke- 
wich, J.), Re Lecuio ((1892) 98 L. T, Jo. 333), 


and Marriott v. Collett ((1894) 38 Sol. Jo. 
620) not followed. 

Rivington r. Garden, [1901] l Ch. 661 ; 70 

[L. J. Ch. 282 , 49 W. R. 279 ; 84 L. T. 197— 

Buckley, J. 

64 . Higher Scale — Order for Siicce,<i.ful 
Party's Costs on Higher Seale — Coats of L'n- 
siicceatful Party — dluyor's Court Rules, 1890, 
r. 13 ] — In an action in the Mayor’s Court for 
£40 the plaintiff recovered ]udginent for that 
amount with costs, and the judge made an order 
under rule 13 that such costs should be taxed on 
the higher scale applicable to actions in which 
£.50 or moie has been recovered. The defen- 
dants had their own solicitor’s bill taxed by a 
Master of the High Court ; and the Mastei taxed 
that portion of it which related to the action 
according to the highei scale. 

Held — that the effect of the judge’s order 
was not confined to the taxation between the 
parties ; but that it raised the action for all 
purposes into the higher scale ; and that the 
Master was right. 

In re James Briggs & Sons, [1903] 2 K, B. 

[166 ; 72 L. J K. B. (144 , 61 W R. 677 ; 88 
L. T. 7 ; 19 T. L. R 5ul— C. A. 

65 . Infant — Guardian ad litem — Order for 
Costs to come out of E.state — Infant Com my of 
Aye lefore Taxation — Di,Hcretion of Taxiiiy 
Muster to Order Attendance of Guardian ■ — 
Ord. 66, r. 27 (27).] — An older was made in an 
administration action that the costs of the 
plaintiff and of the defendants should be taxed 
as between solicitor and client and be paid out 
of the testator’s estate. One of the defendants 
was an infant, who appeared by her guardian ad 
litem. After the order of taxation the infant 
came of age and changed her solicitors. The 
taxing Master thereupon directed that the 
guardian ad litem should attend before him by 
his solicitors upon the taxation. 

Held — that the Master had a discretion under 
Ord. 66, r. 27, sub-r. 27, to make the order 
and the Court would not interfere. 

In re Salmond, Rydon r. Williams, (1906) 
[22 T. L. R. 161— Farwell, J. 

66. Lessor and Lessee— Third-party Order to 
Tux — Negotiations — Solicitors Act, 1843 (6 & 7 
Vict. c. 73), s. 38.]— Where a lessee elects to tax 
under the third-party clause, it is well settled 
that the bill to be taxed is the bill between the 
solicitor and his own client ; and that the third 
parly can only tax it on the condition of paying 
what is due to the solicitor from his own client, 
which may be more than the client, if he had 
paid it, could have recovered over from the thii d 
party, and it follows, therefore, with respect at 
least to any piece of business properly inserted 
in the bill which the third party is liable to pay, 
it is not open to the third party to object that 
payments sanctioned hy the client are excessive. 
The third-party order does not alter the nature 
or enlarge the scope of the liability, upon the 
existence of which the order is based. On a 
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third-party taxation the Court is bound to look 
at the nature of the items, and to consider 
whether, apart from the order, the applicant is 
under any hability to pay them. Although the 
solicitor may put in one bill, as against his own 
client, a senes of items, some of which may go 
beyond the liability of the third party, the third 
party does not, by obtaining an older to tax, 
render himself liable to the whole bill With 
respect to matters falling within his liability 
under a contract express or implied, he canno't 
dispute the amount properly payable as between 
the solicitor and his own client, but in other 
respects his liability is not increased by obtaining 
a thiid paity order to tax 

In re Negvs ([1895] 1 Ch. 78 ; 6i L. J Ch 
79; 43 W. R (58, 71 L. T. 716; 13 R. 86— 
Chitty, J.) applied. 

In re Gray, [1901] l Ch. 239 ; 70 L. J Ch 133 , 

[49 W. li. 298 ; 84 L. T 24 — Cozens-Hardy, J. 

67. Lessor and Lessee — Lease of Several 
Lessors — Separate Soltcitois — Costs of all 
Solieitors Included in One Bill hg Chief 
Lessor's Solicitor — Taxing off more than one- 
sinth — Costs of Taxation— Fees to Lessor's Stir- 
‘leyor— Solicitors Act^ 1843 (6 & 7 Vict. c. 73), 
s 38 ] — Where several lessors giant a lease, and 
they are represented by separate solicitors, m the 
absence of an agreement the les.see has to pay 
one set of costs only. 

Where, upon the giant of a mineral lease by 
the vicnr of a parish with the concurrence of 
the Ecclesiastical Commissioneis and the bishop 
of the diocese, the lessor’s solicitors included in 
the bill of costs, payable by the lessee, the costs 
of the solicitors for the Ecclesiastical Com- 
missioners and the bishop, and upon taxation 
at the instance of the lessee moie than one-sixth 
was taxed off the entire bill, though less than 
oue-sixth off the lessoi’s solicitor’s own charges . 

Held — that the lessor’s solicitor must pay the 
costs of the taxation. 

In re Fletcher and Dyson, [1903] 2 Ch 688 ; 

[72 L. J, Ch. 791 , 52 W. R. 27 ; 19 T L R 
682 , 89 L. T. 473— Eady, J. 

68. Xotioe of Application — Alloirance for 
Xotice of Apjjlication after an Order for 
Directions — R. S. 6’., 1883, Ajip. W, deni 51.] — 
As a general rule 3s. is a fair and reasonable sum 
to allow on taxation for a notice of application 
after there has been a summons for directions in 
the action ; if the notice be a special one, the 
master can, under item 52, make a special 
allowance 

MagGeabe r. Milligan, [1903] 1 Ch. 145 , 

[72 L. J. Ch. 87 , 87 L. T. 676 ; 19 T. L. B. 

44 — Eady, J. 

69 Translations of Foreign Documents made in 
Solicitor's Office ] — An order was made that the 
costs of the defendant be taxed as between 
solicitor and client, “ and to include charges and 
expenses properly incurred by him as executor 
and trustee of the testator’s will and codicil 


j beyond bis costs of this action not already taxed 
and allowed.” 

f Held — ^ that it wms within the scope of the 
solicitor’s duties, if he had a staff competent for 
the purpose, to assist the Court by translatmg 
the documents in a foreign language which had 
to be brought to the notice of the Couit, and 
that the taxing master must make allowances as 
he might think reasonable m respect of such 
translations. 

In re Bowes, Earl op Strathmore i\ Yank, 

[1900] 2 Ch. 251 ; 69 L.i J. Ch. 544 ; 48 
W. B. 604 ; 82 L. T 673— Cozens-Hardy, J. 

70 . Parlianientarg Agent and Solicitor — Work 
Done Solely as Agent — Power to Tax under the 
Solicitors Act, IS43 (6 & 7 Vict. c. 73), s. 37 — 
House of Commons Costs Taxation Act, 1847 
(10 & 11 Vict f. House of Lords Costs 
Taxation Act, 1849 (12 & 13 Vict c. 78).]— 
'I'he fact that a parliamentary agent happens to 
be a solicitor does not make his bill of costs for 
work done .solely in the capacity of a pailianitn- 
tary agent taxable under the .Solicitois Act, 
1843. 

Allen y. Aldridge ((1844) 5 Beav. 401) followed. 
In ue Baker, Lees & Co., [1903] 1 K. B. 189 ; 

[72 L. J. K. B. 136 ; 51 W. E. 246 , 87 L. T. 

662 ; 19 T. L, B 113— C. A. 

71 . Third Party Taxation — Mortgagees's 
Solicitor's Bill of Costs — Taxation at Mortgagor’s 
Instance — Solicitors Act, 1843 (6 & 7 Vict.' c'. 73), 
s. 38 ] — Since the decision in Re Gray ([1901] 

1 Ch 239; 70 L. J. Oh. 133; 49 W, B, 298, 
84 L T. 24 — Cozens-Hardy, J ) the practice in 
taxing a nioitgagee’s solicitor’s bill of costs upon 
a third paity taxation has been to tax it as 
between the solicitor and the party liable to pay, 
i.e., the moitgagor. 

Decision of Kekewich, J. ( (1904) 52 W. R. 660 ; 
90 L. T. 638) affirmed. 

In re Longbotham & Sons, [1904] 2 Ch. 152 ; 

[73 L. J. Ch. 681 , 90 L. T. SOI— C. A. 

72 . Third Party Taxation — Solicitor and 
Client Costs — Agreement to Pag — What included 
— Principle of Taxation — Solicitors Act, 1843 
(6 & 7 Vict. c 73), s. 38 ] — ^Wliere a third party 
obtains an order under sect. 38 of the Solicitors 
Act, 1843, for the taxation of a bill of costs the 
bill must be taxed ou the footing of a taxation 
between the solicitor and his client, but as 
against the third party items outside the scope 
of his liability must be disallowed. 

E. agi eed to pay C ’s costs of an action to 
be taxed as between solicitor and client. 

Held — that this was not an agreement to 
indemnify C. against all charges made by her 
solicitors, hut only to pay her reasonable costs 
which the solicitors could lecover from her with- 
out any special agreement. 

In re Gray ([1901] 1 Ch. 239 ; 70 L. J. Ch. 
133 ; 49 W. R. 29S ; 84 L. T 24 — Cozens- Haidy, 
J., No. 66, supra') and In re Longhotham 4' Sons 
([1904)] 2 Ch. 152 ; 73 L. J. Ch. 681 , 90 L. T. 
801 — C. A., No, 71, supra) followed. 
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Decision of Eady, J. ([1905] 1 Ch. 316 ; 71 
L. J. Oh. 192 ; 63 W. R. 315 , 91 L. T. 836) 
affirmed. 

In rb Cohen & Cohen, [1906] 2 Ch. 137 ; 71 

[L. J. Ch. 517 ; 53 W. E. 529; 92 L. T. 782 

—G. A. 

73 2h'iistec's Coi.ts — Application hj Cestui cjue 
Trust — Twelve Alonths after Paymerd — Sohcitora 
Act, 1813 (6 & 7 Vict. c. 73), ss 37-41 l-J'he 
4iscretion of the Court to make an oider for 
tasation of a trustee’s bill of costs under sect 
39 of the Solicitors Act, 1813, is controlled by 
sect 41. Such a bill cannot be ordeied to bo 
taxed if paid more than twelve calendar months 
before the application of the ce.‘ttui (fue trust. 

In re ((1811) 5 Beav. 12.5 ; 13 L J. Ch. 

159) followed. 

Decision of Kekcwich, J. ([14)00] 1 Ch. 857 , 
69 L. J Ch. 162 , 48 W. B. 375 ; 82 L. T. 375) 
reversed. 

In re Wellboene, [1901] 1 Ch. 312 ; 70 

[L. J Ch. 172 ; 19 W. R. 113 , 83 L. T. 611— 

G. A. 

74. IViitdni/j-vpofa Compatiy — “ Professional 
Charges ” — ‘ ‘ Disbursements ” — Including Di.s- 
hiirsements in Bill — Party and Party Costs 
already 'laired and Paid — Ord. 65, r. 19 (h) ; 
rr. 27, 38 (b) ] — Under an order to tax, as between 
solicitor and client, a solicitor’s bill of costs, 
charges, and expenses properly incurred in the 
voluntary wmding-up of a cornpany — 

Heed— that oerlain party and paity costs, 
which had already been taxed and paid by a 
thud peison, ought to be included in the bill, 
Cl edit for the amount received being given on 
the othtii side of the bill. 

Held, also, for the purpose of seeing whether 
the bill had been reduced by a sixth part on 
taxation, the amount of the professional chaiges 
iliould be taken by themselves without legaid to 
the disbursements. 

In re Mercantile Lighterage Co. Ld., 

[1906] 1 Ch. 491; 75 L. J Oh. 171; 51 

^V. R. 389 ; 94 L. 'J’. 405 ; 22 T. L. R 250— 

Warrington, J 

75. Windi ag-np Estate — Special Costs Incurred 
at Bequest of Particular Benejicianes — Inclu- 
sion of Anticipaturij Costs — Solicitors Aot, 1843 
(6 & 7 Vict. c. 73), ,9. 39 ] — In taxing a solicitor’s 
inll of costs against a trustee or executor in 
respect of the winding-up otan estate, theta.xing 
officer ought not to disallow an item piopeily 
incuired in carrying out the wish of some 
particular beneficiary, e g., in oonvertmg or re- 
investing his shaie. All costs pi-operly and 
reasonably incuned should be allowed, and 
special items attributable to the action of 
individual beneficiaiTCs can ultimately be debited 
to their particular shares. 

When a final division is about to be made (but 
not an interim division), reasonable costs of 
such division may be included in the bill by 
anticipation, and may be allowed upon taxation 


under sect. 39 of the Solicitors Act, 1843. In 
the case of an interim division the bill should 
only include costs actually incurred to its date. 

In Re Miles, [1903] 2 Ch. 518 ; 72 L J. Oh. 

[704 , 62 W. E. 47 ; 88 L. T. 863— Eady, J. 

76. Whullng-vp Estate— Series of Bills in the 
same Administration — Application bg Bene- 
ficiaries to Tax Bill paid bg 'Inistees — Solicitors 
Act, 1843 (6 & 7 Vict. c. 73), ss. 39, 41.]— A 
solicitor acted for many years in connection with 
windmg-up an estate. He delivered tlnee bills 
of costs to the trustees under the will m three 
successive yeais. He agreed to accept and was 
paid by the trustees jCSO m respect of the first 
bill, and was willing to accept £27 129 Qd„ in 
dischaige of the second and third. The bene- 
ficiaries under the will applied to have all the bills 
taxed notwithstanding payment of the first bill. 

Held — that the fii'ht bill could not bo re- 
opened , that a solicitoi employ cd on a trust ivas 
entitled to chaw a line fiom time to tune and 
deliver a bill up to a particular date ; and that a 
bill was not the less final because it was one of a 
senes 

In re Hall and Barker ( (1877) 9 Ch. D. 538) 
follow'cd. 

In re Hudson, [1904] W. N. 32 ; 39 L. J IST. C, 
[97 — Kekewich, J. 

(e) Solicitors Remuneration Act, 1881. 

77 Election, — Public Bodg — Persons in 
Fiduciary Position — B,iglit of Election — Buie 6 
of General Order under the Solicitors Bemunera- 
tuin Act, 1881 (44 & 45 Vict c 44 ] — There is no 
reason why a school boaid or other local aii'thonty 
or persons in a fiducial y position employing a 
solicitor m respect of a sale, purchase, oi mort- 
gage ot land may not assent to the sohcitoi’s 
election to chaige accoiding to the old system as 
alteied by Sched 2, instead of by scale, m accor- 
dance with Rule 6 of the General Order made 
under the Solicitors Remuneration Act, 1881, 

In re Evans, [1905] l Ch. 29U ; 74 L. J. Ch. 204 ; 

[69 J. P. 104 . 92 L. T. 151 ; 3 L G. R. 169— 

Faiwell, J. 

78. Lease — Soale of Charges — Building Lease 
— General Order, 1884, Sched. I, Part 2.] — A 
municipal corporation took a lease of a house 
in a town for the purpose of a technical school 
at the lent of £35 per annum for tlmty-five 
years. The lessees covenanted to expend £250 
m improvements and alterations according to a 
specification within two years The specifica- 
tion comprised repairs and a good deal of new 
woik and structural alterations which did not, 
however, necessitate rebuilding. 

Held — that the lease was a “building lease" 
within the meaning of the Geneial Order, and 
that the costs of preparing it must be taxed 
accordingly. 

In re Kilkenny Corporation, Ex parte 
[Shortal, [1901] 2 Ir. R. 570— M.R. 

79. Lease '■^not at a Bach Beni" — Fine — 
Solicitors Remuneration Act, 1881 (44 & 45 Vict. 
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c. 4-1) — General Order, 1884, Sched. I., Part 2, 
r. 5 ] — A firm of solicitors, acting for the lessor, 
prepared, settled and completed a lease of pre- 
mises for a term of one hundred years, in con- 
sideration of a fine of <£600 and a rent of £30 
per annum , no abstract of title was made out. 

Held, by 0 A. (FitzGibbon, L.J., dissenting) 
— that the solicitors were entitled to charge £10, 
being the scale fee on the lent reserved, and 
also £7 10s., being the scale fee on the fine, the 
fine being treated as if it were the purchase- 
money paid on a sale. 

Held, by FitzGibbon, L.J. — that the lease 
was not a long lease, not at a rack-rent,” and 
that the solicitor was therefoie entitled to 305. 
per £100 on the fine, i.e., £7 105,and to £7 IO5. 
per cent, on the rent of £30, i.e., £2 65. 

In re Robson ((1890) 45 Ch D. 71 , 59 L. J. Ch. 
627 ; 38 W. K 556 ; 63 L T. 372— North, J.) 
followed. 

-He parte Ferguson ((1888) 21 L. R. Ir. 392) 
dissented from. 

Ex rXETE OOJSKOt.LY TO SHERIDAN AND RUS- 
[SELL, [1900] 1 Ir. R. 1— C. A. 

80. Lease Renewed in Pursuanoe of a Coienant 
— Costs of JnresUgating Lessee's Title — Scale Fee 
— Applicabilit'ii of — Solicitors Remuneration 
Aot, 1881 (44 & 45 Vict. c. 44) — General Order, 

r. 2 [h), (c), Sched. I, PaH 2.] — A lease contained 
a covenant by the lessor to grant renewals “at 
the request, cost and charges of ” the lessee. 

Held — ( 1) that the lessor was to be indemni- 
fied against costs reasonably incurred in investi- 
gating the title of a lessee applying for a renewal , 
and (2) that such costs were not covered by the 
scale'fee for “ piepanng, settling and completing 
lease and counterpart” under the General Order 
of 1881. 

In re Baylis, [1907] 2 Ch. B'4 , 76 L. J. Ch. 

[358 ; 96 L. T 812 — Kekewich, J. 

81. Iloitgagee — Scale Negotiation Fee — Mort- 
gagees Legal Costs Act, 1895 (68 & 59 Vict. c. 26), 

s. 2 — General Order under Solicitors Remunera- 
tion Act, 1881, Sched I., Part 1, r. 11.] — Pro- 
perty was already in mortgage, and a solicitor, 
not in partnership, alone, arianged that the 
mortgagee should be paid off, and that the pro- 
perty should be re-conveyed to his client, the 
moitgagor, and that he, the solicitor, should lend 
the money to the moitgagur of the property. 

Held — that the solicitor did arrange and 
obtain the loan and was entitled to charge the 
scale registration fee by virtue of sect. 2 of the 
Mortgagees Legal Costs Act, 1896, 

In re Norris, [1902] l Ch. 741 , 71 L. J. Oh 

[187 ; 50 W R. 316 ; 86 L. T 46, 616— Eady, J. 

82. Negotiation of Purch,a.<^e and Resale — Pay- 
ment of Commission to an Agent — Investigating 
Title on Purchase — Feduoing Title on Resale — 
Solicitors Remuneration Act, 1881 (44 & 46 Vict. 
0 . 44) — General Order, Sched. I., Part 1., r. 2.] 
— -A client purchased property, and almost 


I immediately resold it at a profit. His vendor 
! and the sub-purchaser were both introduced to 
him by an agent, who was paid a commission on 
each transaction. The same agent also intio- 
duced a solicitor, who actually concluded both 
contracts. The client admitted the solicitoi’s 
right to charge a leasonable sum for the work, 
but disputed the applicability of the scale fees. 

Held — that the scale fee for negotiating did 
not apply to the pmcbase or to the re'^alo, for 
(1) the solicitor had not done substantially the 
whole of the negotiation, and (2) a commission 
had been paid to another agent on each occasion. 

The two transactions w'ere earned but by one 
conveyance from the vendor to the sub- pur- 
chaser, the client joining in order to introduce 
the latter ; consequently his .solicitor acted 
merely as a conduit pipe for nassing the abstract, 
requisitions and answers from one to the other. 

Held — that the scale fee did not apiily. 

7a 'ivRaaf7([1894] 3 Ch. 238 ; 63 L. J. Ch. 
831 : 42 W. R. 601 , 71 L. T. 189— Rckewich, J ) 
distinguished. 

In re Romain, [1903] 1 Ch. 702; 72 L. J. Ch. 

[309 ; 58 W. R. 346 ; 88 L. T. 125— Buckley, J, 

83 Purchase of Land in Register County — 

“ Preparing and eompletinq Conregance " — Costs 
of registering Memorial — &)l icitors Rem uneration 
Act, 1881 (44 & 45 Vict. c. 44) ; General Order, 
m 2, 4, Sched. I., Part 1.]— The scale fee allowed 
to a purchaser’s solicitor on a purchase of land, 
under Sched. 1., Part 1, of the General Order 
to the Solicitors Remimeratiou Act, ISSl, for 
“preparing and completing the conveyance,” 
covers the expense, m the case of a register 
county, of registering a memorial of the convey- 
ance. 

GREYr, Curtice, [1899] 1 Ch. 121 , 68 L J. Ch. 

[60 ; 47 W. H. 294 ; 79 L. T. 713 - 
Kekewich, J. 

84. Sale by Auction in Lots — One Title — Differ- 
ent Purchasers — Deducing Title — “ Transaction” 
— Minimum Fee— Solicitors Remuneration Act, 
1881 (44 & 45 Vict. c. 44) — General Order, 
Sched. I., Part 1, rr. 1, 7, 8.] — Where real estate 
is ordered to be sold and is sold by auction in 
separate lots to different pui chasers for prices 
under £100, with one title common to all the 
lota, the solicitor engaged to carry out the sale 
is, under r. 8 of Sched. I , Part 1, of the 
General Order under the Solicitors Remuneration 
Act, 1881, entitled to the remuneration of a 
minimum fee of £3 for deducing title and perus- 
ing and completing the conveyance m respect 
of each sale of a lot, each sale being a “ transac- 
tion ” within the meaning of the 1 ule. 

In re Thomas, Evans v. Griffiths, [1900] 

[1 Ch 454 ; 69 L. J. Ch 219 , 48 W. R 299 ; 

82 L. T. 105 ; 16 T. L R. 196 — Stirling, J. 

86. Scale Fee 'ffor Negotiating Loan ” — 
Solicitors Remuneration Act, 1881, General 
Order, Sched. I., Part 1.] — A mortgagee’s 
solicitor IS entitled to charge the scale fee “ for 
negotiating loan” set out in. Part 1 (c) of 
Sched. 1. of the General Order made under the 
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Solicitors’ Kemuneration Act, 1881, for nego- 
tiating a loan on a mortgage, notwithstanding 
that the mortgage is not one of exclusively free- 
hold, copyhold, or leasehold property. 

In be Fuebee, Ex parte Furber, [1898] 2 

[Ch. 638 ; 67 L J. Ch. 593 ; 79 L. T. 26G ; 47 
W. R. 184— Kekewich, J. 

86 Transfer of Mm'tgage — Costs of Trans- 
feror's Solicitor — Solicitors Memnneration Aetf] 
— The solicitor for the tiansferor of a mortgage 
is to be remunerated for showing any title 
lequiicd and for approving of the transfer under 
the old system as altered by Sched. II. of the 
General Older, 1884 

In EE Briscoe and Smith, [1903] 1 Ir. R. 29 — 

[M.R 

\' I, COVENANT IN RESTRAINT OP TRADE. 

87 . Construction — ‘‘A/i?/ Work or Act " — 
Letter from outside ProJiihitcd Area to Person 
within.'] — A solicitor covenanted not to do any 
woik or act, usually done by a solicitor, for any 
person within a ceitain radius. Prom his office 
outside the radius he sent letleis on iiistiuctioiis 
of persons residing within the radius to other 
persons also within it. 

Held — that he had broken the covenant. To 
post a letter to a poison within the ladius was 
equivalent to paying him a professional visit. 
And, sciiiMe, it did not matter inhere the peison 
instructing him resided as the words ‘'within a 
radius, kc.f applied to the doing of the work, 
and not to the person instructing him. 

Edmundson V . Render (No. 2), [1905] 2 Ch. 

[320 , 74 L. J. Ch. 383 , 53 W R (532 ; 93 L. T 
124— Buckley, J 

88. *• Worh nsuallij done hj Solicitors ” — 
Coicnanf not to do such Worh icitkin certain 
Padiii's — Construction.] — A covenant not to do 
within a certain area any woik “ usually done by 
solicitors” is broken by a pel son who hondfde 
practises at a place outside the area, but (a) signs 
a gtrcBCipe for the issue of a county court plaint 
at a Court within the area, and conducts the 
proceedings up to receipt of amount paid into 
Court ; 01 (b) prcpaies the will of a person 
residing within the area, and himself attests its 
oxccutioii within the area It is not broken by 
his advertising as to let a farm situated within 
the area ; and 

Queere, whether it is bioken by his wiitmg to 
a witness within the area to obtain his proof 
with a view to proving the will of a person who 
has died within the area. 

Edmundson t. Render (No. l) (1904) 90 L. T. 

[814 — Kekewich, J. 

VII. LIABILITY 

89 Costs — Liahility of Solicitor who is reallg 
the Litigant:] — Wheie the Court is satisfied that 
a plaintiff is a mere puppet, and that the real 
party to the action is the solicitor, it will hold I 


the solicitor personally liable for any expenses to 
which he has put the other party by his conduct. 

There is no distinction for this purpose 
between a solicitor propounding a will and a 
solicitor opposing probate. 

In re Jones ((1871) L. R Ch. 497; 40 
L. J. Ch. 113 ; 19 W. R. 361 ; 23 L. T. 655— per 
Ld. Hatherley) followed. 

The Court, upon the facts of the particular 
case, refused an application by a successful 
executor plaintiff that the defendant’s solicitor 
should be held liable for costs on tlie ground 
that he had unreasonably placed on the record 
(the pleading not being signed by counsel) 
ohaiges of undue influeucc and fraud. 

Scott <. Hitchcock, (1904) 20 T. L. R. 739— 

[Barnes, J 

90 . Fraud of Partner — Liahilitij for — One 
Partner Secretary to a Company — Purchase if 
La,nd hy Company in Sa retary's Kamo — Secrc~ 
fury SCortgaginij Land — LiahiUty oj Innocent 
Paitner — Partneiship Act, 1890 (53 &; 54 Vict. 
c. 39), s 11 (J).] — A water company, for (heir 

; own purposes, and not upon the advice of J & G , 
their solicitors, took a conveyance of some pro- 
perty in the name of G., who was their 
secretary they left the deeds in G ’s custody 
and he fraudulently mortgaged the property. 

Held — that J. was not liable in respect of his 
partner’s fraud ; for (1) it was no pait of G ’s 
duty as secretary to accept a conveyance of the 
company's property, oi to take chaige of their 
deeds, or to advise them , and (2) the firm was 
employed merely to piepare (he conveyance and 
hand it over to G., as diiccted by the company, 
and weie never consulted as to the advisability 
of taking a conveyance in his name, or as to the 
custody of the deed. 

Tendrikg Hundred Waterworics Co -i . 

[Jones, [1903] 2 Ch. 615 ; 52 W. R. 61 . 19 
T L. R. 720 ; 73 L. J. Ch. 41— Farwcll, J. 

91 . Fraud of Partner — Liahihty of Firm — 
Solicitor-Trustee — Receipt of 'Trust Funds for 
Iniesfment — Money paid hy Solicitor into his 
men Account — Msagiproj) nation.] — A solicitor, 
whose firm acted as solicitors to the trustees of 
a settlement, was appointed a trustee of the 
trust, and after his appointment a sum of money 
came into his hands to invest. hOOO, pait ot 
this sum, it was agreed he should retain himself 
as a loan on the mortgage of his own house. 
The moitgage in fact was never executed, 
although he paid interest to the cestui gue trust 
as if it had been. After some years the solicitor 
got into difficulties His house was sold, and 
the co-trustee brought an action against the 
solicitor’s solvent partner, alleging that ho was 
liable. 

Held — that the defendant was not liable for 
the default of his partner which caused the loss, 
as the loss was due to wiongful acts gud trustee 
and not gud solicitor. 

PALMER V. S., (1907) 51 Sol. Jo 633— Ld. 

[Alverstone, C.J. 
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92. Shorthand Notes — Personal Liahtlitij of 
Solicitor.'] — Where a solicitor emploj's a short- 
hand writer to take shorthand notes of a case in 
which the solicitor is acting for a client, in the 
absence of a special arrangement the solicitor is 
persouallj' liaLe to the shorthand writer for the 
costs of the notes. 

Cocks v. Beuce, Seael akd Good, (1905) 21 
[T. L. E. (52 — Channell, J, 

93 Special Jury — Solicitor ohtainlny for 
Plaintif without Meam — 'Verdict for Befe'ndant 
— Personal Liahility of Solicitor Jor Jury Fees.] 

• — The plamtifE in this action ser veil notice for 
and obtained a special ]ury. The jury found a 
verdict in favour of the defendant. It appeared 
111 the course of the trial that the plaintiff was 
almost without means, and that she had given a 
mortgage to her solicitor upon whatever property 
she had, to secure her solicitor’s costs. 

Held by the judge at the trial (Gibson, J )— 
that he had jurisdiction to order the plaiutilf ’s 
solicitor personally to pay the jury fees. 

Monseekatt V. Scott, [1899] 2 Ir. E. 551— 

[Gibson, J. 

94 Speculative Action — Costs — Motion that 
Plaintiffs Solicitor should he Ordered Penonnlly 
to Pay Defendants' Taxed Costs, ] — In a specula- 
tive action brought to recover damages for person al 
injury the evidence at the trial showed that the 
action was wholly unwarrantable. As the plain- 
tiff was a man of straw, the defendants, judg- 
ment with costs having been entered for them, 
moved* that the solicitor for the plaintiff should 
be ordered personally to pay their taxed costs. 

Held — that although the solicitor’s cleik who 
had taken instructions and prepared the brief 
had been guilty of reprehensible conduct, there 
was no absolute proof that the solicitor had not 
acted bond fide in the matter. There was nothing 
wrong or illegal in taking up a speculative action 
so long as the solicitor took reasonable care to 
assure himself that the plaintiff had a case fit to 
be biought into Couit. In the present case the 
solicitor deposed that he had given the mattei 
his consideration, and had decided on the docu- 
ments that the plaintiff had a fair chance of 
succeeding. He was therefore entitled to the 
benefit of the doubt, and it would not be fair to 
order him to personally pay the defendants’ 
costs. At the same time the defendants ought 
not to pay more than their own costs of ihe 
motion, which for the reason above stated was 
dismissed, 

Waeeen^j. London Eoad Cae Co., (1907) 62 
[Sol. Jo. 13— Darling, J. 

VIII. LIEN. 

And see Bills of Exchange, 11. 

96 . Costs — Lien on Documents — Charge on 
Property — DeUieryup of Docume-nts.] — In May, 
1897, a lady of full age who was entitled, subject 
to the life interests of her parents, to a share of 
property settled by their marriage settlement, 

B.D.— yOL. III. 


being desirous of obtaining an advance on the 
security of her inteiest, signed a retainer and 
charge which was witnessed by her father, in 
favour of a firm of solicitors m the following 
words ; “Will you please negotiate for me a 
loan of 111,000, or such o her sum as you can 
aiiange, and I am willing to accept, upon 
security of the interests and propeity after men- 
tioned, and I request you to make inquiries and 
obtain all information, valuations, and papers 
necessary for the above purpose, and I charge 
the aforesaid interests and piopeity with the 
payment of your proper costs, charges, valuer's 
tees, and expenses thereof, and of any moneys I 
may now or hereafter owe you on any account.” 
Then followed jiarLculars ot the propeity. With 
a view of cairying out the transaction the finn 
obtained a valuution of and made inquiries 
respecting the jiroperty, and ofteied to advance 
.b3()0 upon its secuiity, which the lady was 
willing to accept. An abstract of title was then 
delivered, requisitions were made and answered, 
searches were instituted, a deed of appointment 
was prepared and executed, and an appointment 
of new trustees was prepared for execution. 
After this, in July, 1897, the lady consulted 
other sohcitois and instructed them to obtain 
the required advance. The firm first retained 
then delivered to the lady their bill of costs for 
the woik done under their retainer, which she 
took no steps either to tax or pay, but lu October, 
1897, applied to them for the documents and 
papers in their possession relating to her inteiest 
in the settled propeity, which they declined to 
deliver up, claiming a lien upon such documents 
and papers for their unpaid costs On a motion, 
on behalf of the lady, for an order for the 
delivery up of such documeuts and papeis — 

Held— that the c.ase was governed by the 
decision of the Court of Appeal in Re 'Jaylor, 
Stileman and Underwood, Dx parte Payne 
Collier ((1891) 1 Ch. .690), and that the documents 
and papers must be delivered up. 

In re Douglas Norman & Co., [1898] 1 Ch 

[199 ; (57 L. J. Ch. 83 ; 77 L. T. 652 ; 16 W. E. 

421 — North, J. 

96 Lien on Documents — Administration Action 
— Lien acquired in Lifetime of Deceased — In- 
spection by Creditors .] — A solicitor’s hen is a 
1 ight to retain his client’s documents as against 
the client and persons representing him ; and as 
between the solicitor and thud parties, the 
solicitor has no greater light to refuse production 
of documents on which he has a lien than his 
client would have if the documents were in his 
own possession. 

H. died, leaving in his solicitor’s possession 
documents on which the solicitor had a lien for 
costs. The solicitor was employed by the execu- 
Lois of H to institute an action for the adminis- 
tration of his estate, and the usual admmistiation 
order was made. Afterwards the conduct of the 
action was given to a ci editor, the executors 
remaining parties and the solicitor continuing to 
act for them. 

A question arose whether steps should be taken 
to get m a debt said to be due to the estate 
of H.; and to determine this question it was 

25 
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necessary to see some of the above-mentioned 
documents on which the solicitor had a lien. 

Held— thdt the solicitor was bound to produce 
the documents in question for the perusal of the 
solicitor of the creditor having the conduct of 
the action, notwithstanding his hen. 

Decision of Kekewich, J. affirmed. 

Wavlurton t. Edye ((9 Sim 508), lie Capital 
dPlre Inmranoe Associ ttton. (24 Ch Div. 408), 
and Boden, v. Hensly ((1892) 1 Ch. 101) distin- 
guished. 

In EE Hawkes, Ackerman r. Lockhart, 

[1898] 2 Ch. 1 ; G7 L J. Ch. 281 ; 78 L. T. 

336 ; 46 W. E 445—0. A 

97 . Infant Client,', — Action agalnd Default inri 
Tru.stec — Com jironi istc—J udginent Costs— Solid - 
tor's Lien on Fund, lleeoiered — Form ofJiidtj- 
nicnt ] — It Is not customary to make any reference 
in a ludgment oi older to the ordinaiy hen of a 
solicitor. 

A ;|iidgment w'as one sanctioning a compromise 
in actions brought by infant plaintiffs whereby 
certain moneys biouglit into Court bv a default- 
ing trustee under an order were to be placed I 
under the control of new trustees, and in con- ! 
sideration ot that further proceedings against 
the defaulting ti ustec w ei e stayed The duffault- 
nig tiustee was to pay the party and paity costs, 
and the new trustees of the settlements were to 
raise sufficient money for the pin pose of paying 
the difference between the party and paity costs 
and tlic solicitor and client costs. Theiudgment 
in no way icfcrred to the solicitors right of hen. 

Held — that the result of the infants appear- 
ing by their next friend, and of tlic compromise 
bung assented to by the Court, put the infants 
in the same position, for the purpose of the 
solicitor’s hen, as if the compioiinsc had been 
entered into by persons who were sni juris; in 
other words, tlie solicitor was entitled to his lien 
on the interest of his infant clients. 

In re AVrichit’s Trust, AA'right r. Sander- 

[SON, [1901] 1 Ch 317 ; 70 L. J. Ch. 119 ; 83 
L T. 515— C. A. 

98 . Action for Dissolution of Partnership — 
A ssets in Hands of liecciccr — Judgment Creditors 
■ — "■Property Bccoiered or Presened" — Co-ds — 
Priority — Solicitors Act, 1800 (23 & 24 A^ict. 
c. 127), s 28.] — In an action for dissolution of 
paitnership in a business earned on by the 
plaintiff and the defendant, under the style of 
“ E. B & Sons,” a leceivcr was appointed of the 
asset, s and business of the partnership. The 
receiver had collected and icalised all the avail- 
able assets of the partnership with the exception 
of some doubtful or disputeil book debts ; and it 
appeared that the assets were insufficient to meet 
the liabilities of the firm. Certain judgment 
creditors of the partnership obtained orders 
following the case of Fewney v. Attrel ((1886) 
34 Ch. D. 345 ; 56 L. J. Ch. 448 , 35 A¥. 11. 191 ; 
55 L, T. 805 — Kay, J ), and by these orders the 
applicants undertook to deal with the charges 
thereinafter raeiiLioned according to the order of 1 


the Court, and it was ordered that the assets of 
the firm of II. B. & Sons to come into the hands 
of the receiver should stand charged with the 
payment of the ]udgment debts. The solicitor 
employed by the plaintiff in the action claimed 
a chaige upon the a.ssets of E. B. & 8ons m the 
hands of the receiver and any further moneys 
coming to his hands as leccivcr for his costs. 

Held — that the effect of these orders, so far 
as the assets were concerned, was only to give a 
charge, or rather was not to give a charge other- 
wise than, sub]ect to any existing hen or existing 
prior chaige : that the persons who obtained 
those orders were not purchasers for value with- 
out notice wuthin the meaning of sect. 28 of the 
Solicitors Act, 1860 ; and that the solicitor’s 
light to a hen on the ‘-property iccovered or 
[iieserved” took priority ovei them all, and he 
I was entitled to the commoii older. 

Eidd r Thorne [1902] 2 Ch. 314- 71 L J. 

[Ch. ()24 , 50 AA^, E. 542 ; 86 L. T 6.55 — 

Joyce, J. 

99 Solicitors Bien for Co.sts — Aetionfor Re- 
coierij of Bill of Frcliange — Bill Oierdne lolien 
jereued hg Solicitor — Bill coming hncli to ffr- 
ceptor — Right of Action hg Solicitor on Bill — 
Bills of Exchange Ait,, 1882 (15 & 46 Abet. c. 61), 
s. 27, suh-s, 3 i — The defendants, E. & Co., 
accepted a bill of exchange, and sent it to their 
agent B, requesting him to fill in Ins name as 
drawei, and to get the bill discounted for them. 
B. filled in his name asdiawer, endorsed the bill, 
and handed it to L , in order that he might 
discount it. L claimed to return the bill, on the 
ground of an alleged indebtedness of B to him 
The bill being a fully negotiable instiumcnt, steps 
were taken to stop its negotiation, and accord- 
ingly an action was brought by B. against L to 
recovei the bill, and an iiiteiloeutory injunc- 
tion wa.s obtained restraining L. from negotiating 
it. At the time the action came on for tiial the 
bill was overdue. The plaintiffs, wdio wmre the 
solicifois acting for B., obtained a veidicL for the 
recovei y of the bill. The question aiosc whether 
the plaintiffs could sue E &, Co. on the bill 

Held — that they could not ; that wdicn the 
bill came back from L. the transaction, of dis- 
counting if, was wiped out as if it liad never 
occuiied ; that the bill came back to B. when it 
W'as oveidue andw'as then a dead iiibtnimentand 
had ceased to be negotiable, and the plaintiffs 
when their rights to it aeciued knew' the facts ; 
that the jilamtiffs got a hen, but thej' could not 
in the circumstances get any higher lights than 
their client B had, and B. could not give them, 
m the eucumstances, any rights ujion the bill 
gua bill ; and that w'licn the plaintiffs received a 
ilcad instrument they could not treat it as a 
living one. 

Decision of Div. Ct. ((1901) 85 L. T. 313 ; 17 
T. L. E. 638) reversed. 

Eedfern & Son r Eosenthal Bros, and 

[Another, (1902) 86 L. T. 855 ; 18 T. L. E. 

718— C. A. 

100 London Agent of Country Solicitor — 
Order to Tax Country Solicitor's Bill — General 
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Lien — Waiter ] — The Loudon agent, of a firm of 
country snlicilors received in the courbc of liis 
employment certain documeiitb beJcuging to the 
lay client. The country feolicitors having become 
bankrupt, the client obtained the common oidei 
to tax their bill of costs. Upon the application 
for that order, the London agent acted as 
solicitor for the client. The order directed the 
trustee in bankruptcy and the client to produce 
before the taxing Master all documents i elating 
to the matter in question. The client subse- 
quently changed his solicitor, and the London 
agent refused to deliver up the documents m his 
possession on the ground that he had a ben upon 
them, not only for the proportion of the bill due 
to him as such agent, but also for all costs due to 
him from the country solicitors. The London 
agent refused to produce them. 

Held — that the London agent was not bound 
to produce the documents , his lien extended to 
all costs due to him from the countiy solicitor, 
and W'as not waived by his obtaining for the 
client the order to tax. 

In re Jones and Roberts, [1905] 2 Oh. 219 ; 

[53 AV. K. iU , 92 L. T. 562 ; 21 T. L R. 3.52 

— Joyce, J. 

On appeal the matter was settled : the agents 
giving up the documents and the trustee under- 
taking to pay them the amount received from 
the client, less costs of taxation. 

[1905] 2 Ch. 224 ; 74 L. J. Ch. 468 ; 64 W. R. 

22—0. A. 

101 Lien on Papers — Securttij f/iirn hi/ Client 
for CovnseV s Fees and Expenses — Efect of gtiimj 
Security on Lten j—Pmwa/rtc/c where a solicitor 
has a lien for costs on a client's papers the lien 
may be waived or released just as any other lien 
may be. 

The main difference between the case of a 
solicitor’s lien and that, for example, of an 
innkeeper, is that where a solicitor takes any 
security which is in any degree inconsistent with 
the retention of the lien, it is the solicitor s duty 
to give express notice to his client if he intends 
to retain the lien, otherwise the lien will be 
taken to be abandoned. 

In re Morris and Others, (1907) 52 Sol Jo. 

[78— C. A. 

102 Set-off for Pamnyes in different Actions 
— Solicitors Met, 1860 (23 & 24 Viet c. 127), s. 28 
— Ord.Q?>,T. 14.] — By B. S. C., Ord. 65, r. 14, 
“ a set-off for damages or costs between parties 
may be allowed, notwithstanding the solicitor’s 
lien for costs in the particular cause or matter 
in which the set-off is sought.” 

The rule above applies to damages in different 
actions. There is no substantial difference for 
the purpose of the set-off betvi een a ben on the 
damages recovered by a judgment and a charging 
order on such damages. 

Goodfbllow V. Gray, [1899] 2 Q. B. 498 ; 68 
[L. J. Q. B. 1032 ; 81 L. T. 314~C. A. 


IX. MISCONDUCT. 

103 . Acyuittal hy Law Society — Suspension hy 
Court notu'it/istandiny ] — The Court may sus- 
pend a “'Olicitor fiom piactisinu on the giound of 
nii&coudiict. although the statutoiy committee of 
the Law' Society liad found th.it he had not been 
guilty of profe.Sbioiial misconduct. 

Decision of Div. Ct ((1897j 14 T. L. II. 161) 
affirmed. 

In re Davies, (1898) 14 T. L. 11. 332— C. A. 

104 Cavryiny on Business of Boolnnalter — 
StriUuig off Polls — Soluitors Art, 18RS (51 & 

52 Vicir. c. 65), ,vs‘. 12, 13 ] — The Court stiuck the 
name of a solicitor off the lolls upon the ground 
that he had carried on the business of a book- 
maker since 1902, and that he distributed cir- 
culars in connection therewiih, which, in the 
opinion of the Court, might get into the hands of 
minois and maineti w'omen, although he had 
ceased to practise as a solicitor since 1898, and 
had not since that time taken out a certificate. 

In re a Solicitor, Ex parte Incorporated 
[Law Society, (1905) 22 T. L. R. 127 , 93 
L. T. 838— Div. Ct. 

106 Costs of Inquiry hefore Incorporated Law 
Society — Applicationto Bicisiunal Court, not to 
Judge at Chamher.s.'] — An application was made 
by a solicitor for the costs of an inquiry before 
the committee of the Incorporated Law Society. 
He had been entirely exonerated from the 
charges made against him by the report of the 
committee. 

Held — that the apjilication must be made to 
the Court, and not to a judge at chambers 
In re Davidson, Ex parte Davidson, [1899] 
[2 Q. B. 103 ; 68 L. J. Q. B. 837 ; 81 I.. T. 182 

Div. Ct. 

106 . Permitting Pnqunli/ied Person to Use 
Namr — Discretion as to Strihing off Poll — 
Solicitors Act, 1813 (6 ik 7 Vict c 73), s, 32 ] — 
Where a solicitor permits an unqualified person to 
use his name, contrary to sect 33 of the Solicitors 
Act, 1843, the Court has no discretion to inflict a 
less punishment on the solicitor than that of 
striking him off the roll. 

In re Kelly ([1895] 1 Q B. 180 ; 64 L. J. K. B. 
129 , 43 W. R. 191 ; 71 L. T. 843— Div. Ct.) 
followed. 

In re Breton and Blinkhoen, Ex Parte 
[Incorporated Law Society, [1903] 2 
K. B. 300 ; 72 L. J K. B 762 ; 51 AV R 668 ; 
19 T. L. R. 681 ; 89 L. T. 549— Div. Ct. 

107 . Report of Inrorporated Laio Society — 
Right of Complainant to he heard in Court — 
Not heard, in Person — Cuvmel — Solicitors Act, 
1888 (51 & 52 Yict c. 65), s. 13.] — Sect 13 of the 
Solicitors Act, 1888, provides that “any peison 
w'ho but for this Act would have been entitled 
to apply to the Court . . . shall be entitled so to 
apply, although the committee is ot opinion that 
there is no primd facie case of misconduct 
against the solicitor ; and shall be entitled to be 
heard, if the society brings the report of the 
committee befoie the Court ” 


25 — 2 
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Such an applicant must be represented by 
counsel — unless, indeed, an application is being 
made for an order for costs against him in 
connection with the matter. 

parte Pitt ((1833) 2 Dowl. 439 ; 39 E. E. 
734) followed. 

In EB a SOITCTTOB, Ex PARTE INCORPORATED 
[Law Sooiety, [1903] 1 K. B. 857 ; 72 
L. J. K. B 424 ; 89 L. T. 118 ; 19 T, L.E.368 
— Div. Ct. (Affirmed (the Court declining, 
however, to express any opinion as to whether 
any appeal really lay to them from Div. Ct. 
without leave), [1903] 2 K. B. 205 ; 72 L. J. 
K. B. 643 ; 51 W. E. 561 ; 89 L. T. 113 ; 19 
T. L. E. 563— C. A ) 

108 . Tteport ly Law Society — Charge. Pending 
lej ore Justices — Apjglicatlonto Postpone Pealing 
tvitk Report pending Peaision of Justices— Pre- 
judice — Dndertahing hy Solicitordl — A solicitor 
was charged before justices and remanded, and 
he applied to the Divisional Court that the leport 
of the statntoiy committee on a charge of pro- 
fessional misconduct connected with the charge 
might stand out of the list, on the ground that 
a decision might prejudice his fair trial. 

Held— that the application should be granted 
on the solicitor giving an undertaking in writing 
not to practise until the report had been dealt I 
with by the Court. 

In re a Solicitor, (1907) 51 Sol. Jo. 212— Div, Ct. 

109 . Solicitors representing Co^njlicting In- 
terests in Litigious Proceedings — Sharing Promts 
— Non-disclosure of Agreement — Pisciplinary 
Powers of the Couitj] — Where solicitors represent 
conflicting interests m litigious proceedings of 
any kind, any arrangement or understanding or 
practice, whereby a share of profits, whether 
called “ agency ” or by any other name, is paid 
by one of the solicitors to another, is wrong in 
principle and fraught with risks to the welfare 
of clients and to the administration of justice. 
The matter assumes a much more serious aspect, 
both practically and morally, if the agreement 
or practice is not disclosed. The carrying on of 
this practice of undisclosed profit-shaiing with 
solicitors who represent conflicting interests is 
piofessional misconduct, and will be dealt with 
by the Court in the exercise of its disciplinary 
powers. 

In re Four Solicitors, Ex parte Incor- 
[POBATKD Law Society, [1901] 1 Q.B, 187 , 
70 L. J. Q, B. 5 , 49 W. K. 219 ; 83 L. T. 484 ; 

17 T. L. E. 73— Div. Ct. 

110 . Strilnng off the Rolls — Offence not of 
Peourdary Ndturej\ — The Court will order the 
name of the solicitor to he struck off the rolls, 
who has been convicted of feloniously shooting 
with intent to murder. It is not necessary that 
the offence charged should be of a pecuniaiy 
nature. It is sufficient if it is of such a character 
as to make it expedient for the protection of the 
public and the profession that he should be 
struck off. 

In RE Cooper, (1898) 07 L. J. Q. B, 276— Div, Ct. 


111 . Strihing off Rolls — Struohoffhy Court at 
the Cajge of Good Mope — Production of Order — 
Not snfioient.'\ — A solicitor was admitted in 
England m 1880. In 1884 he w'as suspended 
for two years from practice for misconduct. 
He then went to the Gape and was admitted a 
solicitor there, but, in consequence of misappro- 
priating certain funds recovered m an action, 
which facts came out in an action brought 
against him to recover the money, he was struck 
off the rolls of the colony. It was now sought 
to strike him off the rolls in England, and the 
only evidence produced was the order of the 
colonial Couit. It was contended that it was 
sufficient on the analogy of the practice that 
when the three Gouits of Queen’s Bench, 
Common Pleas, and Exchequer existed, each 
Court acted merely on the production of the order 
of the other striking a solicitor off the mils. 

Held — that the Court could not allow this 
application, as it went far beyond the former 
pi actices, and there was no precedent for it. 

In re M. (a Solicitor), Ex parte Incor- 
[POBATBD Law Society, [1898] l Q. B. 
331 , 67 L. J Q. B. 245 ; 77 L T. 661 ; 14 
T. L R. 169 ; 46 W. R. 303— Div. Ct. 

X. PRACTICE. 

Appeal — Bocuments for the Count — 
Neglect to Supply — -Costs thrown away,'] — 
Solicitors who had neglected to supply cojiies 
of the various documents required for the tlecisioii 
of an appeal explained the omission by saying 
that they had not expected the case to be so 
eaily m the list. 

Held — that the putting off of this duty to the 
last minute was not a practice to be encouraged ; 
that solicitors who so acted did so at their own 
risk , and that on the appellant’s solicitoi’s 
undertaking not to put the costs of the day 
thrown away into their bill, no further older 
would be made. 

Abdy i\ Abdy, (1904) 118 L. T, Jo. 63— C A. 

113 Official Solicitor — Guardian ad litem 
for Jnfurt Bcfendant — R. S. C, Ord 46, r. 13.] 
— A trustee in bankruptcy brought an action to 
set aside a post-nuptial settlement made by the 
bankrupt and his wife. On the application of 
the trustee, the official solicitor was appointeJ 
guardian ad litem of the infant children. The 
settlement having been declared void in so far 
as it related to the bankiupt’s property, and 
valid in so far as affected the wife’s property, 
the official solicitor asked that the tiustee should 
pay his costs as between solicitor and client. 
The trustee said that he did not object to the 
order being made in the terms of Old. 45, r. 13, 
viz., that the guardian ad litem be paid the 
costs incurred in the performance of the duties 
of such office.” 

Held — that the order might be so made. 
Goatley X. Jones, [1907] W. N. 161 — 

[Neville, J. 

114 . Order to Lodge 'Will — Solicitor's Privi- 
lege,]— A solicitor cannot claim privilege when 
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ordered to bring into the registry a testamentary 
paper. 

In EE Haevey, (1907) 61 Sol. Jo. 357— Barnes^ 

[P- 

XT. SOLICITOa-TEBSTEE. 

115 - Cower under Will to make Crofcssional 
Oharqes—Insolient Estate— Creditor's Action— \ 
Profit Costs .'] — A testator appointed three persons I 
executors and trustees of his will, one of whom 
was a solicitor. The solicitor proved the will, 
the other two i enouncing probate and disclaiming 
the tiusts of the will. The will empoweied the 
solicitor, notwithstanding his executorship, to 
make professional charges A creditor’s action 
was bioughf, which was defended by the solicitor 
m person, the estate being insolvent. 

Held — that the solicitor was not entitled to 
any profit costs m competition with the creditors 
of the testator 

Decision of Kekewich, J. ([18981 1 Oh. 297 , 67 
L. J. Gh. 139 ; 77 L. T. 793 ; 46 W. R. 247) 
affirmed. 

In EE White, Pennell r. Feanelin, [1898] 2 

[Ch. 217 ; 67 L J. Ch. .502 ; 78 L T. 770 ; 14 
T. L. R 503 , 46 W. R. 676—0. A 

116 Power to Charge — Professiojial Services — 
dime and Trouble] — A testator by his will 
appointed a solicitor one of the executors and 
trustees thereof, and gave him a legacy if ho 
acted as such The will contained the following 
clause : — “ I direct that my executor and trustee " 
(the solicitor) “ shall be the solicitor to my trust 
property, and shall be allowed all professional 
and other charges for his time and trouble, 
notwithstanding his being such e.xecutor and 
trustee 

Held — that the solicitor was not entitled 
under the above clause to charge against the 
trust estate in respect of business or work done 
by him which did not require the employment 
of a solicitor, although he might have charged 
for it in the case of an ordinary client without 
any special bargain. 

In EE Chalindee and Heeington, [1907] 1 

[Ch. .58 ; 76 L. J. Ch. 71 , 96 L T. 196 ; 23 
T L. R. 71 — ^\\''arrington, J. 

XII. XJNDERTAKINeS. • 

117 . Undertaking to Stamp Documents — Prac- 
tice — Liability — Stamp Art, 1891 (64 & 55 Vict 
c 39), s. 14 ] — Where a solicitor undertakes at 
the hearing to have a document stamped, such 
an undertaking is properly given by the solicitor 
and not by the client, and is a personal under- 
taking of the solicitor, and will be enforced 
against him by attachment. 

In EE COOLGAEDIE GOLD FIELDS, [1900] 1 

[Ch 475 ; 69 L. J. Ch. 215 ; 48 W. R. 461 ; 

82 L. T. 23 , 16 T. L. R. 161— Cozens-Hardy, J. 

118 . Undertaking to Appear — Delay exceeding 
TweUe Months — Attachment R. S. C., 1883, Ord, 
8, r, 1 ; Ord, 9, r. 1 ; Ord. 12, r, 18.] — A writ 


in an action was brought to the defendants’ 
solicitois, .and they then, under E S, C , 18S.S, 
Ord 9, r 1, indoised the writ uilh an under- 
taking to the effect that they •* accepted service ” 
for the defendants and would “ enter <an appear- 
ance in due course.” That undertaking was 
given With the authority of the clients. Raving 
accepted service, they then offered to compro- 
mise, and that ofter was to last for two months. 
No appearance was entered, and no step was 
taken in the action for eighteen months. An 
application was made under Ord. 12, i. 18, to 
attach the solicitois for not having performed 
their undertaking 

Held — that the .acceptance by the solicitors 
with the authoiity of the clients was equivalent 
to service upon the clients, and the undei taking 
to enter an appeal ance at once became an uncon- 
ditional undei taking ; that it was not necessary 
on their part to Ultimate at the end of the two 
j months that the offer to compromise was no 
longer a continuing offer ; that at the expiration 
of the two months they ought, in pursuance of 
their undertaking, to have entereil an appear- 
ance ; and that they ought to. enter an appear- 
ance forthwith. 

Judgment of Farwell, J ((1900) 49 W. R. 199 ; 
83 L. T. 524 ; 17 T. L, R. 123) affirmed. 

In EE Keely, Son and Yeeden, [1901] 1 Ch. 

[467 ; 70 L J Ch. 189 ; 49 W. R. 211 ; 83 
L. T 699 ;■ 17 T. L, R. 189— C. A. 

119 . Undertaking to pay Money — Order to 
enforce Undertaking,] — A solicitor proved for 
£1,000 m the bankruptcy of a lunatic client, 
and, like all other ci editors, was paid in full. 
Subsequently the official solicitor was appointed 
committee of the estate m lunacy, and upon a 
motion by him for an order the solicitor under- 
took to refund the £1,000. The bankrupt had 
since died, and the solicitor claimed that, as bis 
executrix had appioved his claim, he ought not 
to be called upon to refund. 

Held — that he must pay the money into 
Court, but that it should not be paid out to the 
executrix without notice to him. 

In EE Aytodn, (1901) 20 T, L. R. 232— 

[Bucknill, J. 

120 . Undertaking to pay Money — Receipt of 
Money from Client — Undertaking to Third Person 
— Enforcement — Summary Order.] — The appli- 
cant, who was a solicitor, was owed certain costs 
by a client, and the client retained the lespon- 
dent, who was also a solicitor, to apply for an 
order fur the taxation of the bill of costs. An 
order for taxation was made, and the client, who 
was an undischarged bankrupt, placed in the 
lespondeiit’s hands £150 to meet the amount of 
the bill. The respondent wiote to the applicant 
stating that the client had placed in his hauds 
the full amount of the bill, “ so that on comple- 
tion of the taxation we shall be in a position 
to pay the amount certified by the Master due 
to you.” The applicant, relying on the letter, 
did not press on the taxation, and when upon 
the taxation being completed he applied to the 
respondent for payment of the amount due, the 
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latter declined to pay upon the ground that the 
client, who had died, was indebted to him for 
costs. The applicant applied for an order on the 
respondent to pay the sum due 

Held — that the letter written by the respon- 
dent to the plaintiff amounted to a personal 
giiaiantee to pay the sum when found due out 
of the money placed m his hands, and con- 
stituted a declaration of trust on the faith of 
w'hich the applicant altered his position, and the 
Court would hy a summary older enfoice pay- 
ment of the ainoimt by an officer of the Court. 

In re a Solicitor, Ex Parte Hales, [1907] 

[2 K. B.-OSO ; TO L J.K. B 931 , 97 L.T.212 ; 

23 T. L E. 673— Div Ct. 

XIII. 'DNQTJALII'IED PERSONS 

121 . Lochimg Caveat — ■Ministrruil Act — Soil- 
oiton Act, iSGO (23 k. 24 Viet c 127), -v. 2(; ]— 
A law statioucr went to the legistry to lodge a 
c iveat He v\as led into inserting his own name 
and addiess owing to the opinion of one of the 
Probate officials The Incorporated Law Society 
mowed for an attachment against the law 
stationer for acting as a solicitor, he being an 
unriualified peison within sect. 26 of the Solici- 
tors Act, 1860. 

Held — that all the law stationer did was a 
mimstenal act as thij messengei of the country 
solicitors, and that the motion must be dis- 
misseil and no order as to costs. 

In re Panton, [1901] P. 239 ; 70 L. J. P. 95 : 

[84 L. T. 725 — Jenne, P. 

122 . “Hctiwy «.? Soliaitov" — Qhltuj Notice of 
Appearance in Actum — Solicitors Act, 1843 (6 & 
7 Viet. c. 73), s 2.] — A , an unqualified person, 
sent to the plaintiffs in an action the notice of 
appearance required by R. S. 0., Old. 12. s 9, 
stating (in the w'oids of the official form) that 
he did so as agent for the defendant, for whom 
he had entered an appearance and who required 
a statement of claim. 

Held — that A had contravened sect. 2 of the 
Solicitors Act, 1861, by “ acting as solicitor ” or 
“ carrying on a pioceedmg” m a Superior Coiiit. 
In re Ainsworth ; Ex parte Incorporated 

[Law Society, [1905] 2 K. B. 103 , 74 

L. J. K. B. 402 , 63 W. R. 533 ; 92 L. T. 652 

— Div. Ct. 
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SPECIFIC PERFORMANCE. 

See also Auctions, 4 ; Burial and 
Cremation ; County Courts, 12 ; 
Landlord and Tenant, 9, 15 ; 
Patents, 163 ; Sale op Land. 

1 . Acts entitling Venior to Enforoe — Request 
for Repairs — Dehcery of Keys .] — In an action. 


for specific performance of a parol agreement to 
purchase a house, the plaintiff relied on the facts 
that the defendant had requested him to do 
repaiis and had had the Leys delivered to her. 

Held — that the specific performance of a con- 
tract concerning land, on the ground of part 
performance, can be sustained only by evidence 
that the defendant has done something unequivo- 
cably inconsistent with anything except the 
contiact sued on, and that upon the facts such a 
situation was not disclosed. 

Brown r. Strond, (1907) 122 L. T. Jo. 367 — 

[Kekewich, J. 

2 . Agreement for Sale of Ret erswnnry Interest 
— DcqwsU Paid — Egmtahle Interest — Reseismm 
and Return of Deposit — Delay.’] — In ISSG an 
agreement was enteied into between S. and K , 
by which S. agreed to sell to K an equitable 
interest in £20,000 S had a life nitcie^t iii 
the fund, then his wife had a life interest, and 
then there was a contingent interest m the 
younger children of the marriage. There were 
clauses m the agieement which plainly showed 
that it W'as contemplated that there should be 
a formal deed of assignment, and that covenants 
should be entered into by the pin chasei to pay 
succession duty, and to indemnify the vendor and 
his estate from it 

Ten years aftei wards, S being dead, his widow 
also being dead, and theie being no children, the 
purchasei, who had done nothing except pay a 
deposit of £100, claimed the fund. 

Held — that the purchaser had no light what- 
ever to the reversion except upon the terms of 
the contract of 1886, and though there had been 
bankruptcies and assignments to complicate the 
case, it all came back to this — that for ten years 
the purchasei and his successors in title had done 
nothing. Ho therefore could have brought an 
action for specific performance, asking m the 
alternative for rescission of the contract and 
return of his deposit. But all light to specific 
[lerformance of the agreement of 1886 had been 
lost by delay. 

Decision of Stirling, J ([1898] 1 Oh. 478; 67 
L. J. Ch 313 ; 78 L. T. 1S5) affirmed. 

Levy c. Stogdon, [1899] 1 Ch 5 ; 68 L. J Oh 
[19 ; 79 L. T. 364—0. A. 

3 . Ayreement to enter into Contract for Sale of 
Land. — The Court will not specifically enforce 
an agreement to enter into a contract for the 
sale of land. In such a case it will leave the 
plaintiff to recover damages. 

Johnston i\ Boyes, (1898) 14 T. L R. 475 — 

[Stirling, J. 

4 . Agreementto Lend Money — Ayreement totalte 
Dehentures — Damages,] An agreement to take 
debentures to be issued by a company is an 
agreement to lend money of which specific per- 
formance will not be granted. 

The breach of an agreement to pay instalments 
on debentures as they become due does not con- 
stitute a debt to the company, and they are only 
entitled to such damages for the breach as they 
can prove that they have actually sustained. 
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Judgment of C A. ([1897]! Q. B. 692) affirmed. 

South Apricak Territories Co. v. Wal- 

[LINGTON, [1898] A. G. 309 ; 67 L. J. Q. B. 

470 ; 78 L. T. 426 ; 14 T. L. E 298 ; 46 W. E. 

54.}.— H. L. (E.). 

5 . Af/reement to sell Land — Avtliovity of Agents 
— Complete Contraet.'l — Under a will land passed 
to the defendants, who before probate instiucted 
estate agents to find a purchaser on behalf of 
the intended administrators. The agents 
negotiated with the plaintiff for the purchase. 

In one of their letters to the plaintiff the agents 
wrote, “Although we can agiec price now, we 
cannot make a formal contract until the 
executors arc" appointed and will pioved.” Later 
they wired “ Close for £21,000, subject to more 
formal contract,” which would be prepaied, and 
asking foi a cheque for the deposit. The plaintiff 
in answer to this telegiam replied, enclosing a 
cheque for the deposit. “ Willing to close at 
£21,000.” A formal agreement was then pre- 
pared, but this the defendants refused to execute, 
and theieupon the plaintiff brought an action 
for specific performance. 

Held — that the agents had never in fact had, 
nor had they repiesentcd themselves as having, 
authority to make a complete contract. The 
only term of the contract that had been fixed 
was the price to be paid, and that the plaintiff 
could not claim specific peiformance. 

Cook v. Williams, (1898) 14 T. L. E. 31. — 

C. A. 

6. Build bng Contract — Eu'ception to Buie of 
Bon-cnforcement of Specif o Performance — 
Building Work defined hy Contract — Substantial 
Interest in Performance of Contract — Inadequacy 
of any Damages for Breach — Possession of Land 
obtained under Contract — Specifie Performance 
Grantedt] — As a general rule the Court will not en- 
force specific performance of a building contract ; 
but an exception is recognised if the plaintiff can 
establish (1) that the building work, of which he 
seeks performance, is defined by the contract ; 
(2) that he has a substantial interest in having 
the contract perfoimed, which is of such a nature 
that he cannot be compensated for breach of the 
contract by damages ; (3) that the defendant has 
by the contract obtained possession of the land 
on which the woik is constiiictedto bo done. 

The plaintiffs weie possessed of a piece of land 
abutting on a street in their borough, upon 
which they were desirous of having new buildings 
erected tor the improvement of the town, and 
also for the purpose of increasing the rateable 
value of the property. The defendant purchased 
the piece of land, and in the conveyance to him 
he covenanted that he would commence to erect 
a building or buildings thereon of a certain 
height within twelve calendar months, and 
would complete the same within two yeais from 
May 25th. Afterwards, in consideration of his 
being allowed further time, he agreed to erect, 
eight houses on the land purchased in accord- 
ance with plans showing full particulars of 
houses to be erected. He failed to perform this 
agreement, and theieupon the plaintiffs brought 
their action for specific peiformance, 


Held— -that the Court was justified in making 
a decree for specific peiformance, and that 
damages would not be an adequate compensation 
to the plaintiffs for the breach of contract. 
WOLTERHAMPTOK CORPORATION r. EMAIONS, 

[ 1901] 1 K. B. 515 ; 70 L. J. K. B. 429 ; 19 

W. E. 553 ; 84 L. T. 407 ; 17 T. L. E. 234— 

C. A. 

7 . Budding Lease — Contract to Build IIo uses 
— Specifie Description of Houses — Bight of Mort- 
gagee to Sue.'] — A lease of land contained a cove- 
nant by the lessee to build seven houses thereon 
similai to those elected on an adjoining street, 
and to keep and deliver them up m repair at the 
end of the term. Home of the houses referred to 
had four rooms, and others five. The lease con- 
tained a reservation out of the demise to the 
persons entitled to the minerals under the land 
to work them, and for that purpose to occupy and 
use the siuface, jiaying coiiipensatnm for the 
<lamage done The lessee had in fact himself 
acquired a lease of the miiieials with a light to 
work them. The lessor mortgaged his leveision. 
The lessee not having built the houses on the 
land, the mortgagees sued for specific peiformance 
of the covenant. 

Held — (1) that the fact that the lessee had 
the light, which he had not yet exeiciscd, to 
occupy the surface for mining operations did 
not extinguish the covenant to build , (2) that 
the particulars of the houses which w'erc to be 
similar to certain others, were sufficiently speci- 
fied ; (3) that the building of the houses was of 
importance to the mortgagees, and that there- 
fore an Older for specific performance should be 
made. 

Bhbetts V. Conquest ([1895] 2 Ch. 377; 64 
L. J. Ch. 702 ; 44 \V. E. 56 , 73 L. T. 69—0. A.) 
applied. 

Molynedx j;. Eiohaed, [1906] 1 Ch. 34 : 75 

[L. J. Ch. 39 ; 54 W. E. 177 , 93 L. T. 698 ; 

22 T. L. E. 76 — Kekewich, J. 

8. Contract entered into ivith Agent — False 
Bepresentation as to Principal — Specific Per- 
formance. — If, in negotiations for a contract, an 
agent make a false leprcsentation as to tlie name 
of his principal, knowing that if he disclosed the 
tiue name the other party would not enter into 

I the contract, the Court will not older specific 
performance of the contract. A. signed a con- 
tract for the sale of a house to B. Befoic sign- 
ing, he asked, “ Are you buying for C. or his 
nominees 7 ” B. answered, “ No.” B. was, in 
fact, buying for nominees of 0., to whom he 
afterwards assigned his contract. He and they 
brought an action for specific peiformance. 

Held — that the contract could not be specifi- 
cally performed. 

Archer v. Stone (1898), 78 L. T. 34 — North, J. 

9 . Eligible Property for Investment — House 
used as a Brothel — tynorance of both Vendor 
and Purchaser of such User — Bescisswn.] — A 
house, described m particulais of sale by auction 
^s an eligible property for investment, was, after 
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the sale, discovered by the purchaser to have 
been used by the tenant as a disorderly house at 
and some time before the date of the contract, 
but neither the vendors nor the purchaser knev'' 
of such user at the time of the sale. 

Held — (1) that the Court would not decree 
specific perfoimance and thus compel a man to 
buy a property which, if he take no steps to 
prevent it, will expose him, as owner, to criminal 
proceedings by reason of its state at the time of 
the sale, viz., under the Criminal Law Amend- 
ment Act, 1885 ; (2) That that was no ground 
for setting aside the contract. 

Lucas V. Janies ((1849) 7 Hare, 410 ; 18 L J. 
Ch. 329 ; 13 Jur. 912; 14 L. T (o.s) 308) dis- 
tinguished. 

Decisions of Cozens-Hardy, J. ([1899] 1 Cli. 
879 ; 68 L. J Ch. 359 ; 47 W. E. 479 ; 80 L T. 
365) reversed on point (1) and affirmed on 
point (2). 

Hope r Waltee, [1900] 1 Ch. 267 ; 69 L. J 

[Ch. 166 ; 82 L. T. 30 ; 16 T. L. E. 160-- 

C, A. 

10 SpcciJiG Performance — Land Improi emeiit 
Act- — Proiisional Order for Creatum of Pent 
charge — Agreement to advance Moneg for Jin- 
proieinents — Action for Breach of Contract to 
pay Instalments of Loan.'] — A land improvement 
society (duly incorporated for making advances) 
agreed to advance to the owner of an estate 
£4,000 for improvements on his lands, on con- 
dition of having assigned to them a Provisional 
Order from the Board of Works, under the Act of 
1864, sanctioning the proposed expenditure for 
impiovements, and, subject to the requirements 
of the Act, creating a rent charge on the 
estate The Board of Works sanctioned the 
loan, and the owner assigned the Provisional 
Order to the society, wh^o advanced to the 
owner £1,500 on account of the loan by the 
specified instalments, but refused to make any 
further advances. 

Held — that the owner was entitled to specific 
performance of his contiact with the society, 
the transaction being in substance a purchase by 
the society of a rent charge to be created in 
part by means of the purchase money to be paid 
for it. ' 

Goeeinee V. Land Impkovement Society, 
[1899] 1 Ir. E. 142— M.E. 

11. Zense of Minerals — Tenants in Common — 
Undivided Moiety — Incomenieiice] — An agree- 
ment by one of two tenants in common of land 
to make a lease of the minerals contained in his 
share can be enforced by specific performance 

Inconvenience caused by the other tenant in 
common having granted a lease of the minerals 
contained in his share to another person is not 
sufficient ground for the Court to refuse specific 
performance in such a case. 

Pnae v. Gnfflth ((1851) ID M. & G. 
80; 21 L. J. Ch. 78; 18 L. T. (o.s.) 190) 
explained. 


Hextee v. PbaeOb, [1900] 1 Ch. 80 ; 69 L. J. 
[Ch. 146 ; 48 W. E. 330 ; 82 L. T 109 , 16 
T, L. E. 94 — Farwell, J. 


SPIRITS. 

Sec Food and Deugs; Intoxicating 
Liquoes , Eevende. 


SPORT AND SPORTING. 

See Game. 


STAMPS AND STAMP 
DUTIES. 

See Eevende. 
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II. Eeteospeotive Opeeation . . 787 

I. CONSTETTCTIOIT 

And see Fisheeies, No. 21, 

1. Amending Act — Imgflication from Previous 
Practice.] — In construing an amending Act the 
Courts will impute to the Legislature, when it is 
reasonable so to do, a knowledge of the practice 
prevailing under an earlier Act in pari matena, 

SemUe, it is not reasonable to impute know- 
ledge of a neglect of a duty by pcisons on whom 
such duty was cast by the earlier Act. 

Yewens v. Moahes ((1880) 6 Q. B. D. 530 ; 50 
L. J, Q B. 132 ; 45 J. P. 468 ; 28 W. E. 662 ; 
44 L. T. 128 — C. A.) considered. 

London County Council v. South Mbteo- 

[POLITAN Gas Co., [1904] 1 Ch 76 ; 68 J. P. 

6 ; 2 L. G. E. 161— C. A. 

2 Colonial Statutes — Rcjmgnanoy to the Law 
of Pngland — Colonial Laws Validity Act, 1866 
(28 & 29 Vict. e. 63) ] — The obvious purpose and 
meaning of the Colonial Laws Validity Act, 
1865, IS to preserve the right of the Imperial 
Legislature to legislate for a colony, although a 
local legislature has been given to it, and to 
make it impossible, when an Imperial statute 
has been passed expiessly for the purposes of a 
colony, for a colonial legislature m that sense 
to enact anything repugnant to what was an 
express law applied to the colony by the impeiial 
Legislature itself 

Eex V. Maeais, (1901) 86 L. T. 363; 17 

[T L. E 704 , [1902] A. 0. 51 ; 71 L, J. P. 0. 

32-P. C. 
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GoiisixMCiiovL—Coniimed. 

8. Effect of Continuous User.—Whem the 
words of a statute are capable of only one inter- 
pretation, it is immaterial that a wrong meaning 
has for many years been ascribed to it and acted 
upon. But, where the words are not absolutely 
unambiguous, their true meaning at the date of 
their enactment may well be exhibited by long 
continuous practice. 

Decision of Irish C, A. (2 New Ir. Jur. 291) 
affirmed 

COUPOEATION OF DUBLIN C. TeINITY COLLEGE, 
[Dublin, (1903) 88 L. T, 305— H. L. (Ir). 

4. Ejepvessio U7iius, Eu'clusio AUeeius '] — It 
IS not to be assumed that all peisons not specifi- 
cally included m a protecting clause in a statute 
are therefore to be treated as excluded. 

McLaughlin r. Westgaeth and Othees, 

[(1900) 75 L. J. P. C. 117 ; 91 L. T. 831 ; 22 
T. L. R. 594— P. C. 

5. Incorporation of Foi'mer Statute loith Omis- \ 
Sion of Certain lf'hr<f«.] — Where a statute 
incorporates a section of an eailier one, directing 
it to apply as if certain words were omitted 
therefiom, the incorporated section is not to be 
construed as if such words had never existed 
theiem. 

Attoeney-Geneeal i\ Smyth, [1905 1 2 Ir. R. 

[563 — K. B. Div. 

6 Orders made under Statute — To le read 
loith Statutes.'l — When an Act of Parliament 
declares that orders made under it are to have 
effect “as if enacted by this Act," ordeis so 
made and the Act itself are to be read as one 
statute and so con.strued. 

The' Chartered Institute, of Patent Agents v. 
LocJiicood ((1894) A C. 347) applied. 

Bakee r. Williams, [1898] 1 Q. B 23 ; 62 

[J. P. 21 ; 66 L. J. Q. B. 880 ; 77 L. T. 495 ; 

14 T. L. R 12 ; 46 W. R. 64— Div. Ot. 

7. Pernussice Poicers — Use of Land — Pi’e- 
judicing Common Law Rights — Injunction — 
Compensation.'] — Wherever, according to the 
sound construction of a statute, the legislature 
has authoiised a proprietor to make a particular 
use of his land, and the authority given is, m 
the strict sense of law, permissive merely, and 
not imperative, the legislatui-e must be held to 
have intended that the use sanctioned is not to 
be in prejudice of the common law right of 
others. 

By the legislation of British Columbia the 
proprietor of land held under title fiom the 
Crown, with the consent of the commissioner, 
and upon making payment of compensation, may 
eompulsoiily diveit water from any stream, lake 
or river adjacent, and may convey it to his own 
land for the purpose of irrigation ; and may con- 
vey it through or over land which does not belong 
to him, upon paying due compensation for waste 
or damage ; and after the water has been used for 
irrigation, hp may run the surplus or waste watei 


through the adjacent lands by means of flumes, 
ditches or drains, subject to the same provisions 
as to compensation. 

Held — that the provisions were jiermissive 
merely, and subject to the obligation im{)lied at 
common law, that the irrigator must use his 
water supply so as not to do damage to adjacent 
lands. 

Aletropohtan Asylums District v. Hill 
((1881) 6App. Cas ii)3 : 50 L .1. Q. B. 3.53 ; 45 
J. P. 664; 29 W. R. 617; 44 L T. 653) 
approved. 

Canadian Pacific Railway r. Paeke, [1899] 

[A. C. 535 , 68 L. J P. 0 89 : 48 W. R. 118 ; 

81 L. T. 127 ; 15 T. L. R. 427— P. G. 

8 Repealing Statute — Smi/ig Clause — Efect 
of] — Where an Act eonfcriiiig a certain juiis- 
dietion IS repealed, and the latei Act cuntain.s a 
proviso saving established jurisdictions, the 
old jurisdiction is to be regarded as preserved 
in the absence of any inconsistency arising 
fiom such a ruling. 

Effect of lepeals by Statute Law Revision 
Acts considered. 

In eb R., [1906] 1 Ch. 730— C A, 

9. Interpretation — A mhiguoiis IVords — Ohject 
— Elementanj Education Art. 1870 (33 & 34 
Viet c. 75), s. 34.] — By sect. 34 of the Elemen- 
tary Education Act. 1870, “No member of a 
school board . . . shall in any way shaie or 
be concerned in the profits of any bargain or 
contract with or any work done under the 
authority of such school boaid.” 

To interpret words of this kind, which have 
no very definite meaning, and w'hich were pur- 
posely employed for that very reason, the object 
to be attained must be looked at. The defen- 
dant was the cliaiiman of a school boaid, and 
supplied gravel and sand to the contractoi to the 
board. 

Held — that he was clearly concerned in worlc 
done under the authority of the school hoard 
within the meaning of sect. 34. 

Baenacle V. Clark, [1900] 1 Q. B. 279 ; 69 

[L. J. Q. B. 15 ; 64 J. P. 86 ; 81 L. T 484— 

Div. Ct. 

10. Special Act Imposing OMigations and 
Conferring Rights — Suhseguent General Act — 
Effect on Earlier Act.] — ^Private Acts conferiing 
rights and imposing obligations for special pur- 
poses are not overruled by general Acts, wheie 
the effect would be to interfere with the exeicise 
of such rights and the perfoimance of such 
obligations. 

Esquimalt Wateewoeks Co v. Victoeia 

rCOEPOEATlON, [1907] A. 0. 499; 76 L. J. 

P. C. 75 ; 23 T. L. R. 762— P. 0. 

11. Statutes Receiving Royal Assent on the 
same day — Precedence — '•'•Upon the daij’' — 

Fro-m and after the day.’'''] — By a Provisional 
Order under the Electric Lighting Acts, con- 
fiimed by the Electric Lighting Ordeis Confirma- 
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Construction— Contmueirl. 

tion Act, 1892, which rcccivccl the Koyal assent 
on June 27th, 1892, the clelendant company weie 
authorised to carry on an electric undertaking in 
ShefSeld. The Order contained an option for the 
corporation within forty-two years to purchase 
the undertaking “ upon the teims of issuing or 
transferring to the undertakers such an amount 
of Sheffieltl Corporation stock as will produce 
by the mteiest or dividends thereon an annuity 
ot 5 per cent, per annum upon the sum pi operly 
expended by the undertaken upon the under- 
taking and chaigeablc to capital account.” 

ITufler the Sheffield Corporation Acts, 1883 
and is.ss^ il^. coi poiauoii had power to iwie 
II I edccmable or i cdeeniable -uich. 

llv .1 I'lomciia Cidii ii'idcr ill'' I'ulilic Ilea'ili 
Aci. toiilliiiicd iw an Act wn.ch iLcincil ilic 
hoyai ,i"cni on ilie -ame Jane 27ih, the [mwci 
10 I'Miij 11 n (iccniai) c 'I'iik \\a-5 npca.ed 

'I Ilk ) w(i I’l i)\ i'.',.iia’'()i(l< ncoiiia.ncd pio\ I'.on-, 
lli.it iliev -'louid (Mine into 0]i(‘iai'on the liist- 
nuMiPoncd ■ nii ilic day ’ v'lc la-'i-nu niioncd 
‘■liom and a 'oi tin' d.n, upon winch tlie\ 
icicni d i!i(‘ ]ii>\al a>-'ent 

I’lic coi |ioitii Kin gave 'Kinck' lo jinicha^o The 
comiiiitiv uiU'id to ‘-ell lai llic eioiaid tlnil ilie 
cot [Ki'ai on weie liouiid to i-— ne iiiedecinahle 
slock and had no i>owei to da il. 

Tne coipoiation b'oughf an action lot -picffic 
poidoiiuanc' 

1 1 111 . D— unit ilic I’lov 1 ' oiial Older imdei the 
lUceuie LiukI, ng Act ciiine into opciaiion on 
the 'lay oi, and the Oidei under the Public 
Hc.ilih Act tbc (lay attci. the lloval a'-sciil. but 
th.ii. even il' (licy came into opeial on on the 
same (laj lliey could not be (•'itwriiied together 
so a-- to give 01 le-civc' to the coiporatioii a 
))ow'..i tois,-jU<i iiredeeirablt, stock for the pin pj-e 
oi this piii’cliii'e. 

siJKrrihi.T) Coiti’ouA I rox i. Shlutcld bni.c- 
fTiilC 1 TGtli Co. ri898] i Ch 2U.5 : (12 J P 
87 ; 07 L. J. Ch 11.1 , 77 L T Olil . 10 \V. it. 

IS.i — Koiih, J 

12 -Ojici'tifion u/.J — Now and ioi -omo 
yeais pu-l ihc title ol an Act ot I’.u i.a incur 
has bet 11 jiaii ol (be Act In old days it ii'Cil not 
to be so and m the tdd law books we wcic told 
1101 so lo icgaul It . bur now' the idle is .an nn- 
]) 0 itanL ii.i; I ui' the Act and is s'j ircait'd in both 
Ifuuses of railiaiiiciu 

Decision oL C A ('1.899' 1 Cn. 1 ; (17 L J. Ch. 
(11 1 -17 \V. ]{. 29.1 , 79 L. T. 2.11) aairmeil. 

^n:LDli:^ r. ‘MoTinjur CoiipoEAnoN. 1900 1 
[A.C. i;5J. 09 L J Ch. :U4. (11 J i>'. 48+', 
18 \V. 11. .'ll,'! . 82 L r 29 : 16 T L. il 2 Di- 
li. h (E.). 


Miclland Bij. Co. v. Fife (10 0. B. (n. s.) 179 
approved. 

YoviiG v. Adams, [1898] A. 0.469; 67 L. J. 
[P. 0. 75 ; 78 L. T. 506 ; 14 T. L. 11. 373— P. C. 

14. Feclamtonj Art .'] — A declaratory enact- 
ment is in general retrospective m its operation. 
In re Lovell and Oollard’s Contract, 

[1907] 1 Ch. 249 ; 76 L. J. Ch. 246 , 96 L. T. 

382— Eady, J. 

15. Procedure Aot — Fights of Actto)i~Limi~ 
tatum of Action .] — When a new enactment deals 
w ilh I ights oi' action, im O'-- iL is so e.xpie-icd ii 
ilic Act, an exist mg i.glK of a(.tiou is iiol lahcn 
awav. liul wheic the enactmeiil deals witli 
))ioci.dure only, unless llie contiaiy ’s exfiie-scd 
I he cnactnicnl applies lo all .aci oiis. whciliei 
comincnced bcCoie or alter the pa-sing oL iIk' 
Act 

The Public Am Ik nil 1 C, s Piotectmu Aci 1893. 
Is an Aid dealing wilb procedme on!;,, tind is 
ictiO'pcclue. 

Decision of .Icuiie. P. a'llinicd. 

Ike Tdun. [1899 | P 2.16 (IS J .1. P. lol , .si 
[L '4. 10 , 15 1'. J. 11. 3('>1 S \sp. .M. t . 551 

-C. A. 

16 Protcdurr Art~^ -Jnthc absence of po'- 
Visiou to (he C'lmli.ii'y a statute dealing on’y 
with niaticis of })Locoduic has a loLiospccI i\c 
opeiai lon. 

It r. CHANDRt Drr \RM \ 11. i 1 1 o r(,ii rnsoa • 

ill (• Sj.atlr, B /. CoiMiT |l'.i05i 2 K 11 
335 .71 1 .1. lx. B. 151) 69 ,). P 198 : 53 
W It. l.il . 92 L T. 7o0. 21 T. L. J{. 3.53— 

C. C It. 

17. I/r/Z/cr of Prorrdinr — \ h<dir>oit of 1 tight 
of Api>riid ] — ilie aboiii ion ni ttari'foi IoiihoiIk'l 
nibiinal of an existing jigbi ol afipcai caimoL be 
I legaided ii' a ineii “muitei of [iioce'Inic ' 
apair. thcicfoie, tioin exfoC's cnaciinen'. a 
' statiitoiy ptovisipu ol ibis mil. me will not 
operate LCiiOs[)ecri\ cly .'O as lo t .ke awav t^ic 
light of ap]jeal in an aid’on alicadj eoinineiiced. 

COLOyi \L hUfrXR llr.l'lNING Co , LD V. ili\ ]M:. 
'19065 A.C 361), 75 L I P C 51: 92 L. I’. 
I 738 . 91 L. T. 3s7 ; 21 T. L il. 51.1 . D T. T.. 
' it. 1U5-P. (’ 


I 

STATUTE OF FRAUDS. 

' .Sec CoMiKAijT, Hvtdeaci: ; lit vi or- 

I LENT AAD VOTUNTAlfi (JONtEV- 

A\CE-1 : 8 ALE OE UOODb , bAI.E OE 

I Land. 


11 RETKOSPECTIVE OPERATION. 

And .'CO AcnilCCLTTUlE, No. 1 1. 

13. Dcrio roTorii IcA] — An enactment declara- ' 
lory II) L'uini js not ncccssaiih retiospcctive in ' 
opeiatiou. 


STATUTES OF LIMITA- 
TIONS. 

See LiAtirAi'iDN or Actiov.".- Ei:al 
J’ROEER ll AND CllATi'Erb HEAL. 
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STATUTE OF USES. 

See Eeal Property and Chattels 
Eeal ; Settlements ; Trttsts and 
Trustees ; Wills, 
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Rules and Customs . 
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II. 

Brokers and Clients. 



(a) In general .... 

(b) Carrying over 

. 794 


. 796 


(c) Closing accounts . 

. 797 


(J) Defaulting brokers 

. 800 


See also AGENCY , Bankruptcy ; 

Con- 


TRACTS ; Gaming and Wagering ; 
Mortgage, 98. 


I. RULES AND CUSTOMS. 

1. Alleged Cuntom — ’Failure of Purcliasauj 
Johher — Svfjgested Liahildijof Yeador's, Broliorto 
Vendor — Form of Contract Xote — Ouhtom not 
Proied ] — A broker, on mstiuctionsfrom a client, 
sold shares at £6 each, and sent him a sold note 
not stating the name of the purchasing jobber , 
the latter tailed, and the “ hammering ” price was 
fixed at £2 per share. The client sued the broker, 
alleging a custom that, by not disclosing the 
jobber’s name, the bioker became personally 
liable. The evidence completely failed to support 
the declaiation. 

Held — the custom was not proved. 

Gill v. Shepherd cSi Co., [1903] 19 T. L. R. 17 ; 

[8 Com Gas. 18 — Kennedy, J. 

2. Goodwill — Stocli Emlianqe Firm — Saleable 
Goodwill III a Stockhrolier's Bnuness upon the 
London Stock Fxckanije} — Upon the death of a 
partner m a stockbroker’s business earned on 
upon the London Stock Exchange, under ai tides 
which did not mention goodwill.” the executrix 
of the deceased partner brought an action to wind 
up the partnersliip and realise the assets. The 
surviving partner, who continued to cairy on the 
business in the firm’s name, having been authoi ised 
by the commit tee of the Stock Exchange to do so, 
contended that there was no saleable goodwill of 
such a business, and that, therefore, the goodwill 
could not be included as an asset of the partner- 
ship. 

Held — that it was not shown that there was 
any practice of the Stock Exchange with reference 
to the use of the firm’s name by the surviving 
partner which would entitle the Court to say 
that there was no saleable goodwill of a business 
of this kind. 

Wilson V. Williams ((1892) 29 L. R. Ir. 176) 
distinguished. 

Hill r. Travis, [1905] 1 Oh. 466 ; 74 L. J. Ch 

[237; 63 W. R. 457; 21 T. L. R. 187— 
Warrington, J. 

3. Power of Committee — Suspension of Buy - 
iyj in ” — Suspension of Rules as to Inter medial les 


— Alteration of Contract between Ultra 

vires.]— On June 4th, the plaintiffs through R., 
a broker and member of the Stock Exch.ange, 
sold to the defendants, jobbers and also members 
of the Stock Exchange, a parcel of shares ; and 
m due course the defendants passed to B. the 
name of W., also a member, as the ultimate 
purchaser. 

On the 12th, the plaintiffs, for certain reasons, 
could not tender certificates, and W. applied to 
have the shares “ bought in ” against them. On 
the 17th the committee passed a resolution .sus- 
pending the “buying-in” of the particular 
securities. 

Held — that this resolution, which left the 
original contract opeiative, was ultra vires and 
good. 

By rule 103, when the .seller fails to deliver 
intermediate parties arc released from li.ibility, 
and only the issuer of the ticket remains respmi- 
sible for the price to the -vendor By tin's rule 
W. would have been alone liable to the plaintiffs 
when (on Sejitember 2Gth) they became able to 
tender certificates ; but in the meantime the 
committee by another resolution had pui ported 
to suspend rule 103 ; and the plaintiffs (W. 
having been declared a defaulter) cl.aimed to be 
entitled to sue the defendants for the price of 
the shares on the ground that rule 103 no longer 
protected them. 

Held— that the second resolution, as it pur- 
ported to alter the whole nature of the contract, 
was ultra vires; and that the defendants were 
still protected by rule 103 and were not liable. 

The sale of shares implies a prompt delivery, 
the tender of certificates thiee months after the 
sale IS not a good deliverj' and the purchaser is 
entitled to refuse to accept them. 

Union Corporation, Ld r . Charrington and 
[Erodrick, (1903) 19 T. L. R. 129 ; 8 Com. 

Gas. 99 — Bigham J. 

4. Power of Committee — Custom — Bclirery of 
Some only of Shares Purchased — Delay of Ven- 
dors — Belay of Broker — Broker's Riyht to 
Indemnity from his Client ] — A person insti act- 
ing a broker to deal for him on the Stock 
Uxchange is bound by its printed rules and legu- 
lations, but not by a mere custom apart from a 
special contract, or evidence that he is acquainted 
with it. 

It IS a well-known practice of the Stock 
Exchange (despite the ouhnary law of vendor 
and purchaser) that a tender of some of the 
shares bought for a client under one order is a 
good tender. 

A purchasing broker who receives transfers with 
proper certificates from the vendor within the 
ten days allowed by the rules for delivery, and 
pays for them, is entitled to be indemnified by 
his client • he does nob lose his right to such in- 
demnity, because he himself does not tender them 
to Ins client until after the time limit has expired , 
but he ought' not to delay unreasonably, and, if 
he does, such delay might afford good ground foi 
a counter claim. 

Wheie, however, the vendor does not deliver 
to the broker within the ten days, the qhent may 
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Rules and Customs — Continue^,. 

then give the broker notice that he will not 
accept the shares , if the latter, notwithstanding 
such notice, accepts and pays for the shares, he 
cannot call upon his client to indemnify him 
A resolution of the committee rescinding the ten 
days rule cannot bind the client and alter the 
terms of his contract. 

A. instructed a broker to buy him seventy 
shares for the special settlement ; twenty of 
these were received by the broker from the 
selling jobber within the ten days allowed for 
delivery by the rules of the Stock Exchange, 
and were paid for by the broker ; but the other 
fifty shares were not forthcoming owing to the 
refusal of the company to certify the transfers. 
The broker tendered the twenty shares to A., 
who insisted on having seventy or none ; even- 
tually the committee of the Stock Exchange 
held a meeting, and (as the bioker understood) 
passed a resolution that he should accept and 
pay for the remaining fifty shares as soon as the 
jobber could deliver them. Accordingly, some 
three or four weeks aftei the bargain the broker 
accepted and paid for these shares, and as A. 
lefused to accept them, he now claimed to be 
indemnified by him. 

Held — that A. must pay for the twenty shares 
delivered within the ten days, though they were 
not actually tendered to him within such period , 
but that he was entitled to reject the remaining 
fifty. A resolution of the committee could not 
malse valid a broken contract, so far as he was 
eoncerned ; and apparently no such resolution 
had in fact been passed. 

Union Corporation, Ld, v. Cliarrington {Ko. 3, 
supra) followed. 

Benjamin v Baenett, (1903) 19 T. L. E. 564 ; 

[8 Com. Gas. 241 — Kennedy, J. 

5 Itiilis—DrfauJ/i’r — Arvomd with Johler — 
()[jiinl .-lv.o///ov' — Dnuhind — Completion of 
'! ra n.'.dct Him h>j Jnhher- -Further JD-ividend .'] — 
The defendant, a broker and member of the 
Stock Exchange, was declared a defaulter. At 
the previous settlement his account with the 
plaintiffs, who weie jobbers, showed a balance 
due to them of £986 in respect of contracts 
which were then carried over. On the closing 
at the hammer price a further sum of £281 
became due to the plaintiffs in respect of these 
contracts. The plaintiffs proved in the Stock 
Exchange liquidation of the defendant’s estate, 
and were paid a dividend of 2s. Qd. in the £. At 
the next settlement after the default, the plain- 
tiff completed the transactions with the defen- 
dant’s customers, and received from them the 
amounts due on their contracts, but by the rules 
and usage of the Stock Exchange the plain tiffs 
had to account to the official assignee for £281 
of the sums so received. The plaintiffs brought 
an action against the defendant claiming to 
recover £986 and £281. At the date of the 
hearing the Stock Exchange hquidation of the 
defendant’s estate had not been completed, and 
the official assignee had in hand or would receive 
funds sufficient to pay a further dividend. 

Help — - that the plaintiffs were entitled to sue 


and to recover the amount claimed less the 
amount received as a dividend on the defendant’s 
estate. 

The judgment of Mathew, J. ([1901] 2 K. B. 
844 ; 70 L. J. K. B. 969 , 60 W. R 106 ; 85 L T. 
426 ; 17 T. L. R. 769 , 6 Com. Cas. 285) and 
decision of C A. [1902] 2 K. B. 663 ; 71 L. J. 
K. B. 984 ; 51 W. R 3 , 87 L T. 422 ; 18 T. L. R. 
788 ; 7 Com. Cas. 247) affirmed. 

Meneelssohn r. Ratoliffb (Ko 1), (1902) 73 

[L. J. K. B. 1027 ; 91 L. T. 204 , 20 T. L. R. 

669— H L. (B.). 

6. Rules — Defaulter — OJfoial Assignee — 
“ Estate — “ Assets ” — Stock Exchange Rules 
(1897) 174 & 176 ]— Rule 174 of the Stock 
Exchange is m these terms “Tvvo or more 
members shall be appointed annually by the 
committee to act as official assignees, whose duty 
it shall be to obtain from a defaulter his original 
books of account, and a statement of the sums 
owing to and by him . . and to manage the 
estate in conformity with the rules, regulations, 
and usages of the Stock Exchange ” 

Rule 176 IS m these terms “The assignees 
shall collect and pay the assets to the credit of 
their joint account at a banker's, and shall 
distiibute the same as soon as possible ” 

Held — that rules 174 and 176 operate as an 
equitable assignment of the estate and assets of 
a defaulter. The words “estate” in rule 174 
and “ assets ” m rule 176 mean the whole estate, 
and all the assets of the defaulter, 

R. became a defaulter on the Stock Exchange 
there being then a debt due to him. This debt 
was paid, with the assent of the official assignee, 
partly in cash and partly by an issue of shares 
to R. The shares were subsequently, with the 
assent of the official assignee, sold to the defen- 
dants, who claimed to set off against the 
purchase price a debt due to them from R. 

Held — that they wore not entitled to set off 
the debt. 

Richardson Stormont, Todd & Co., [1900] 

[1 Q. B. 701 ; 69 L. J. Q. B. 369 , 48 W. R. 

451 ; 82 L. T. 316 ; 16 T. L. R 224 ; 6 Com. 

Cas. 134— C. A. 

7 Rides — Defaulter — Official Assignee — 
Assignment of Assets— Judgment Creditm' — 
Charging Order — Rules and Regulations of 
Stock, Exchange, r. 178.] — A broker, who was a 
member of the Stock Exchange, was declaieda 
defaulter, and by rule 178 of the rules and 
regulations of the Stock Exchange the official 
assignee had to collect and distribute the assets 
of the defaulting broker. 4 he official assignee 
brought an action m the name of the defaulting 
broker against a third pei son to recover a sum of 
money due in lespect of Stock Exchange trans- 
actions, and a sum of money was paid into Couit 
in satisfaction of that claim. The plaintiff, who 
had recovered judgment against the defaulting 
broker for money lent, not connected with Stock 
Exchange transactions, applied for an order 
charging the sum of money in Court with the 
payment of his judgment debt. 
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Helb — that as the effect of the Stock Exchange 
rules was to make an assignment of the default- 
ing broker’s assets to the official assignee, which 
was prior in point of time to the piamtifFs appli- 
cation for a charging order, the plaintiff was not 
entitled to a charging order. 

Lomas v. Geaves & Co., [1904] 2K. B 557 ; 73 
[L. J. K. B. 803 ; 20 T. L. E. 057 ; 91 L. T. 616 
^ —0. A. 


Held— that it was a term of the contract that 
the “ coming out” — that was, the coming out of 
the certificate— was to be within a reasonable 
time, and m considering what was a reasonable 
tune regard must be had to the regulations of 
the company ; but that delay occasioned by the 
arbitrary conduct of the directois m letusingto 
issue certificates until the shares were fully p.aid 
could not be counted. 

Goldmakn r, E G, Kanw, (1907) 23 T L. R. 

[287 — Channell, J. 


8 Rules — Position of Kon-meml>ers — Ilorfgrnje 
of Shares — Realising Seaurthj — Talung Shares 
at Price Fixed hg Official Assignee — Rules 152, 
160,]— By rule 152 of the London Stock Exchange 
rules, in every case of failure the official assignees 
shall fix the prices current in the market, at which 
prices all membeis having accounts open with 
the defaulter shall close their tiansactions By 
rule 160, in the case of a loan upon securities 
valued at less than the market price, the lender 
shall realise his securities within three days, or 
take them at a pi ice to be fixed by the official 
assignees ; and if the security be insufficient, the 
difference may be proved against the defaulter’s 
estate. 

The plaintiff, who was not a member of the 
Stock Exchange, through a broker, procured from 
the defendant, a jobber, a loan upon the security 
of certain shares, upon condition that the shares 
were sold for the next settling day. The broker 
thereupon, on behalf of the plaintiff, agreed with 
another broker for the sale to him of tlie shares, 
the latter broker, in fact, buying for the plain- 
tiff The defendant, when he made the advance, 
knew that the broker was acting for an undis- 
closed principal. The plaintiff did not put the 
two brokers in funds to pay off the loan or to 
purchase the shares, and upon default being 
made the defendant was compelled to take over 
the shares at the price fixed by the official 
assignees. The shares subsequently rose in 
price, and the defendant sold them and realised 
a profit. 

Held — that rules 152 and 160 only bound 
members of the Stock Exchange, even Ihougli 
the outside principal made defaidt in cany mg 
out his contract, and that therefore the defen- 
dant was liable to account to the plaintiff after 
deducting principal, interest, and costs. 

PoNSOLLE V. Wbbbee, (1907) 24 T. L. E. 190— 

[Neville, J. 


9. Sale of Shares for Settlement^ “ Coming out'’ 
— Reasonable Time.} — Partly paid shares in a 
company were sold, subject to the rules of the 
London Stock Exchange, for the settlement 
coming out.” The rules of the Stock Exchange 
provided for the transiction being completed by 
the handing over of a transfei and a certificate. 
The articles of association of the company pro- 
vided for certificates being issued to members 
and contemplated certificates being issued for 
partly paid shares. The company refused to issue 
certificates for partly paid shares, and in conse- 
quence no settlement in those shares took place. 
The purchaser called upon the seller to complete 
w'lthin a reasonable time. 


11. BROKERS AND CLIENTS. 

And see Aokncy, No. 13; BAXKEurTOY, 
Nos 216,217. 

(a) In General. 

10 Client selling Shares dejiosited leith his 
Ranh — JBroher nut hound to pay Purchase Money 
to Ranh and ohtain delnery oj Shares ] — Where 
a person, who has deposited shares with his bank, 
sells such shares through a broker on the London 
htock Exchange, he cannot require the broker to 
pay ihe purchase money to the bauk and so 
release the shares Nor is the brokei under any' 
obligation to ask the purchasing jobber to pay 
the bank, and so obtain the shares. 

Hawkins v. Peaese, (1904) 9 Com. Cas. 87 — 

[Walton, J. 

11. Cover — Deposit of Money _ as—Riyht of 
Depositor to Recoier — Gaming Transaction.} 
Money was deposited with a stockbroker as 
“cover" in lespect of gaming transactions in 
stocks and shares. The tiansactions resulted m 
money becoming due from the stockbroker to 
the depositor, who claimei repayment of the 
amount which he had deposited. 

Held— that the depositor could recover the 
amount which he had deposited as “ cover ” and 
that he was entitled to piove for it in the bank- 
ruptcy proceedings of the stockbroker. 

In EE Ceonmiee, Ex baete Wadd, (1898) 
[2 Q. B. 383 ; 67 L. J Q B. 620 , 78 L T. 
483 ; 5 Mans. 30 ; 14 T. L. E. 376 , 46 W. E. 

679— C. A. 


12 General Lien of Rroher — Seeurlty for 
Specific Loan— Loan Paid off— General Lien on 
Customer's deposited Seounties— Official Receiver 
— Official Assignee of Stooh Exchange.} — 
Securities weie deposited by a company with 
their stockbiokers to secure an advance of 
£15,000. Most, if not all, of these securities 
had been purchased by the brokers for the com- 
pany. The company paid off the £L5,000 a few 
days after the loan had been made, but did not 
call for a return of the securities, which lemained 
in the possession of the brokei-s until they were 
declared defaulters on the Stock Exchange. 1 he 
subsequent transactions resulted m a sum owing 
by the company to the brokers. The company 
was compulsorily wound up. 

Held- that there was nothing to exclude the 
general lien of the brokers, and that they (or the 
official assignee of the Stock Exchange) were 
entitled to hold, under their general lien as 
brokers, the securities for the amount which the 
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company owed them as against the company — 
that is to say, the official receiver. 

In re London and Globe Finance Corpoea- 

[TION, [1902] 2 Ch. 41(1 ; 71 L. J. Ch. 893 , 87 
L. T. 49 ; 18 T. L. E. 679— Buckley, J, 

13 . Option Contract — Call Option — Whether a 
Ginning tnul Whiijenng Contract ] — The plaintifis, 
at the detendant’s request, purchased for him the 
right to caU for certain shares at a particular 
price on a specified day. They paid to a member 
of the Stock Exchange £637 lOs. for the option, 
and added £26 for their own commission, giving 
the defendant a note headed : “ Bought for your 
account ...” 

Held — that the bargain, as expressed in the 
contract, was not a gaming and wagering con- 
tract, but a bargain for good consideration 
giving the right to call for certain shares, and 
that the plaintifis could recover the £662 10s. 
The case would have been different if there had 
been evidence to justify a finding that, in spite 
of the form of the contract, the parties never 
intended it to be etiforced,but tacitly understood 
that only “ differences ” were to be paid. 

BUITENLANDSCHE BANKVEREENiaiNO- 1’ 

[Hildesheim, (1903) 19 T. L. E. 641 — 

C. A 

14 . Outside Broker — Defence of Gaming and 
Wagering.'] — ^Where a transaction for the pur- 
chase or sale of stocks and shares is merely 
intended to end in the payment of differences, a 
defence of gaming and wagering is good. 

Wood r. Feeez, (1898) 14 T. L E. 492— Day, J. 

15 . Outside Broker — Secret Commission — 
Bepudiation of Contract.] — The defendant dis- 
covered that the plaintiffs, who were stockbrokers, 
but not members of the Stock Exchange, besides 
charging commission tiad in their contract notes 
sent to him added something to the price at 
which they had really bought. 

Held — that he was entitled to repudiate such 
contracts. 

Stange & Co. V. Lowitz, (1898) 14 T. L. E. 

[468— C. A. 

16 . Outside Broker — Secret Commission — 
'Repudiation of Contractf] — The plaintiff 
employed the defendants, who were outside 
stockbrokers, to buy and sell and carry 
over stocks and shares on the Loudon Stock 
Exchange. The defendants, in the contract 
notes which they sent to the plaintiff, besides 
charging commission, added something to the 
price at which the stocks were really bought or 
sold. 

Held — that the plaintiff was entitled to 
repudiate the contracts. 

Stange 4' Co. v. Loioit.: ((1898) 14 T. L. E. 
468, supra) followed. 

Hioholson r. Mansfield & Co., (1901) 17 
T. L. E. 259— Bigham J. 


17 Pooling Transaction.'] — When the real 
transaction between a stockbroker and his client 
was not the ordinary one of purchase of shares 
in a company, but to purchase a participation in 
a “ pool” to the extent of 5,000 shaies, and the 
stockbroker acquired an interest in the “ pool ” 
of 15,000 shales, intending a portion of this, 
VIZ., an interest of 5,000 shares for the client, 
and the remainder for himself and other cus- 
tomers, it was held, that the customer was 
liable to pay for the 6,000 shares. 

Decision of C. A. ((1897) 13 T. L. E. 568) 
reversed. 

May. y. Angeli, (1898) 14 T. L. E. 551 — 

[H. L. (E.), 

(h) Carrying Over. 

18 Agi 'cement to Carry Orer — Salem Breach, 
of Agreement — Indemnitg ] — In accordance with 
the instructions of a client, a stockbroker pur- 
chased some railway stock for him upon the 
Loudon Stock Exchange. By arrangement 
between them, the broker paid for the stock, 
and after having procuied delivery of it to 
himself, held it as security for the money he 
hatl advanced. It was agreed between them 
that the broker should not sell the stock before 
the next settling day. Subsequently m breach 
of this agreement, and without the authority of 
his client, the broker sold the stock before the 
next settling day at a loss. In an action by the 
broker against the client for indemnity against 
this loss . — 

Held — that the broker was entitled to recover, 
subject to a counter-claim by the client for 
damages caused in consequence of a breach of 
the agreement not to sell before the next settling 
day. 

Where a stockbroker bought stock on his 
client’s instructions for the next account, and 
agreed that it should not be sold before that 
date , but in breach of such agreement sold at a 
loss before the next account : — 

Held, by Smith and Collins, L.JJ. (Rigby, 
L.J, dissenting) — that the broker could not claim 
to be indemnihed by his client. 

Ellis r. Pond, [1898] 1 Q. B. 426 ; 67 L. J. 

[Q. B. 346 ; 78 L. T. 125, 14 T. L. E. 162— 

C. A. 

19 . Death of Customer — Determination of 
Brohefs Autlioritg—Sale and Repurchase after 
Death — Liahihtg of Broker for Loss.] — J. H. 
acted as broker for C. 0., who died on March 24th, 
1898. On that day he was under contract, as 
the result of a continuation transaction, to take 
up and pay for on March 30th (amongst other 
securities) £10,000 Hew Ecuador bonds The 
next settling day after the death was March 2Sth. 
On the following settling day J. H. effected a 
fresh continuation, by re-entering into a contract 
for sale at 21 i and a contract for repurchase on 
the next settlement at 21^ plus 6 per cent, 
contango. 

Held — that J. H. could have closed the 
account on March 28th by selling in the market, 
relying on his right to indemnity against the 



797 


STOCK EXCHANGE. 798 


Brokers and OlisiaX&— Continue;!,. 

estate of his piiacipal m respect of any loss, and 
tliat J. H. could not be heard to say that the 
sale ought not as between himself and his 
principal to be treated as a sale, because he with- 
out authority at the same time entered into a 
contract to purchase again at the next settlement, 
and that he was liable for the loss so incurred. 

Phillip<i T. Jones ( (1888) 4 T. L. E. 401) 
followed. 

IH EB OVEEWBO, HAAS r. DUEANT, [19001 1 

[Ch. 209 ; 69 L. J. Oh. 2.15 : 81 L. T. 776 ; 16 
T. L. R. 70— Byrne, J. 

20 . Failure, of Frolter — Privity of Con- 
traot.’] — A contract was made by the defendant 
through his broker to buy shares. The defendant, 
being unable to take them up, applied to his 
broker to get the shares carried over. This 
could not be done on the Stock Exchange, and 
the broker then told the defendant that he 
(the broker) had a client — the plaintiff — who 
would find the necessary money. By arrange- 
ment between the broker and his client the 
broker retained 1 per cent as his commission 
out of 10 per cent, contango which was charged 
for the carry over. 

Held— that it was never intended that the 
broker should, as regards the defendant, occupy 
the position of principal, and that there was a 
clear case of a contract between the plaintiff and 
the defendant, and the plaintiff was therefore 
entitled to damages for the defendant’s failui'e 
to accept and pay for the shares. 

Bell i. Plumbly, (1900) 16 T. L. R. 398— 

[Mathew, J. 

(c) Closing Accounts. 

21 . Brolter closiny Clients' Account — Sale anil 
llejiurcliasp hij Brolter — Fiduciary Caytacity .'] — 
The defendants were clients of the plaintiffs, 
who were stockbrokers. The defendants engaged 
thiough the plaintiffs in a series of specu- 
lative transactions on the Stock Exchange, the 
result of which was that the defendan's 
became liable to pay a considerable sum of 
money. Tae defendants made default when 
called upon to pay this money. The plaintiffs 
thereupon became entitled to close the account 
in the manner usual on the Stock Exchange, 
and this they did by going to jobbers and asking 
them to name a price for certain shares. The 
plaintiffs sold to the jobbers and repurchased 
from them the shares, and in their account with 
the defendants charged them commission on the 
sale of the shares to the jobbers. The plaintiffs 
contended that the account was not closed at all, 
because the plaintiffs bought back from the 
jobbers the shares which they had sold to them 
for the purpose of closing the account. 

Held— that the case was covered by the 
decision in Walter v. King ((1897) 13 T. L E. 
270) ; that the plaintiffs having acted in a 
fiduciary capacity, they must account for the 
amount of the profit they made out of the 


transaction, though the transaction of s.ile and 
repurchase was a single one. 

Eeskine, Oxexford k Co. r . Sachs, [19011 

[2 K. B. 505 . 70 L. J. K. B. 978 ; 8.5 L. '1\ 
385 ; 17 T. L. E. 636—0. A. 

22 . Brolter closing Clienfs Account — Sale 
and Repureliase hy Brolter — Fiduciary 
Cajjacity '[—TA iq plaintiff instructed the defen- 
dants, who were stockbrokers, to buy tor him a 
large number of shares, and the defendants bought 
and paid for them. On the plaintiff failing at 
the proper time to find the purchase-money, tlie 
defendants went to a jobber on the Stock 
Exchange, and had a fair price fixed for the 
shares, and went through the form of selling and 
buying back the shares at that price. The 
plaintiff sued the defendants for wrongfully 
selling the shaves. The defendants counter- 
claimed for a balance of account alleged to be 
due from the plaintiff to the deferuliints m 
respect of Stock Exchange transactions into 
which they had entered on behalf of the plain- 
tiff as his brokeis. The jury found that the 
defendants agreed to keep the acooinit open only 
on condition that the pLuntiff would provide 
money tor payment of the balance, and that the 
plaintiff did not take reasonable means to pro- 
vide for the discharge of his liabilities to the 
defendants. The judge gave judgment for the 
plaintiff on the first head of claims and for the 
defendants on the counter-claim. On apjieal 
on the ground that the transaction with the 
jobber was no sale at all : — 

Held (by A. L. Smith, M E., and Eomer, L.J.) 
— that the best piico that was obtainable in the 
maiket was obtained for the shares 1,hat were 
sold on behalf of the plaintiff , and that t!ie case 
was covered by the decision in Walter v. King 
((1897) 13 T. L E. 270). 

Held (by Vaughan Williams, L J., and 
Eomer, L J ) — that having regard to the mode 
m which the case was conducted m the Court 
below, the point taken by the plaintiff’s counsel 
was not open to him in the 0. A, 

Macouh r. Ebskine, Oxeneoed & Co., [1901] 

[2 Iv. B. 493 ; 70 L. J. K. B. 973 ; 85 L. T. 

372— C. A. 

23 . Brolter Clo-sing Customers Account — 
Anticipatory Breach hy Customer — Bight to 
carry over Part and to .tell Part of Account.'] — 
The plaintiff, who was a stockbroker, had certain 
shares open for the end of December account, 
viz., some Golden Link shares and some Louis- 
ville shares, which had been cariied over from 
previous accounts. The plaintiff wrote to the 
defendant saying that owing to the stringency of 
the money market it would be impossible for 
him to carry over the defendant’s shares at the 
coming settlement, and he asked the defendant 
eithei to take up the shares or to give him in- 
structions to sell them. The defendant’s repre- 
sentative said that the defendant could not take 
up the shares, and asketl the plamtiff to cany 
them over again. The plaintiff carried over the 
Louisville shares, but he did not succeed m 
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carrying over the Golden Link shares, but sold 

them 

Held — that the plaintiff’s right to sell the 
shales was Jet in, as the defendant having said 
that he could not possibly find the money to 
take them up amounted to an anticipatory 
breach which justified the plaintiff in selling. 

It appeared that the lots of shares had been 
bought separately and had been sold separately, 
so that the question of lumping did not come 
into consideration. 

Decision of Darling, J. ([1901] 17 T. L. R. 21) 
reversed. 

CULLDM v. HODfjES, (1902) 18 T L. R. 6 — 0. A. 

34. Broker Ant>ci.patory Breach of Coidract — 
Wrorrifidlij olnAyuj Cuhtomcr's Account — Con- 
tinuance of Broker's Obligation — Measure of 
Bamgaes.'] — VVheie there has been what has been 
called an anticipatory breach of contract going 
to the whole consideration, it has not of itself 
the effect of rescinding the contract, for there 
must be two parties to a lescission It only has 
the effect of giving the other party to the con- 
tract an option to treat the repudiation of the 
contract as a definitive breach of it, and there- 
upon to treat the contract as rescinded, except 
for the purpose of his bringing an action 
for breach of it. It gives him the right to 
do that ; but, on the other hand, he may refuse 
to treat the contract as rescinded and hold the 
party repudiating the contract to his obligation, 
when the time fixed for performance arrives. 

The defendants, brokers on the London Stock 
Exchange, entered into an agreement with the 
plaintiff for the carrying over of certain contracts 
for the purchase of stock, which had been made 
by them on his account, from the mid-May 
account to the account at the end of that month, 
and, having made arrangements for carrying the 
stocks over accordingly, they nevertheless pro- 
ceeded a day or two afterwards, and before the 
account day at the end of May, without instruc- 
tions from the plaintiff, to close his account. The 
action brought by the plaintiff for non-perform- 
ance of contract was not brought till after the 
time at which the contract ought to have been 
performed by the defendants, and the plaintiff, 
upon notice of the closing of his account, dis- 
tinctly insisted on performance of the contract. 

Held, by 0. A. — that the defendant’s obligation 
continued up to the date of the settlement ; that 
the damages ought not to be calculated with 
reference to the prices of the stocks at the time 
of the closing of the plaintiff’s account ; and 
that the damages were to be as ascertained in 
accordance with the arrangement arrived at by 
the parties. 

The decision of Wills, J. ([1901] 2 K, B. 867 ; 
70 L J K. B. 1 000 ; 50 W. R. 154 , 85 L. T. 548 ; 
17 T. L, R. 761) not therefore considered. 

Decision of 0. A. ([1902] 1 K B. 482; 71 
L, J. K. B. 265 ; 60 W R. 308 ; 86 L. T. 474 ; 18 
T. L. R. 254) affirmed on a question of fact, no 
point of law being considered. 

’ HABT &; Co. D, Michael, (1904) 89 L. T. 422 

[^H. L. (E.). 


(d) Defaulting Brokers. 

26. Liability of Broker's Client to Jobber — 
Privity of Contract — Breach — Measure of 
Damages!] — The defendant employed a broker 
on the Stock Exchange to purchase certain 
shares for the mid-December account. The 
broker bought the shares from the plaintiffs, 
who were jobbers on the Stock Exchange. At 
the mid-December account the bioker, by the 
defendant’s instructions, cairied over the shares 
with the plaintiffs. Before the next account the 
broker was declared a defaulter. The plaintiffs, 
having ascertained that the shares were for the 
defendant, applied to him to take up the shares 
at the end of December account, but the defen- 
dant declined to recognise the plaintiffs in the 
transaction. The plaintiffs thereupon sold the 
shares, and sued the defendant for damages for 
01 each of contract. 

Held — that the plaintiffs were entitled to 
recover as damages the difference between the 
carrying-over price and the price realised on 
the sale. 

Dictum of Kennedy J., in Beckhusen v. 
Hamblet ([1900] 2 Q B.'IS ; 69 L. J. Q B.431 , 
82 L. T. 459 ; 16 T. L. R. 278 ; 5 Cora. Gas. 217, 
No. 28, vnfra) approved. 

Akdeeson & Co r. Beard, [1900] 2 Q. B. 260 ; 
[69 L. J. Q. B 610 , 82 L. T. 714 ; 16 T. L. R. 

367 ; 5 Com. Cas. 261— Mathew, J. 

26. Liability of Broker's Client to Jobber — 
Principal and Agent — Privity of Contract — 
Meamre of Damages — ■ Application of Stoch 
Exchange Bmles and Usages.] — The defendant, 
an outside person, employed a firm 5f brokers on 
the Stock Exchange to purchase shares. The 
brokers contracted with the plaintiffs, a firm of 
jobbers on the Stock Exchange, and at the 
request of the defendant the shares were carried 
over, and if nothing had intervened the brokers 
would have had to take up and pay for the 
shares at the price of 57 on the settling day, 
December 29th, 1899, and the defendant would 
have had to pay the brokers. Before that time, 
and while the shares were being carried over, the 
brokers became defaulters, and were hammered. 
When the settling day arrived the plaintiffs, who 
had found out that the defendant was the pimci- 
pal in the transaction, required him to take up 
the shares at 57. The defendant refused, and 
the plaintiffs sold the shares, which realised a 
less price, and they sued the defendant for the 
difference between the price at which the shares 
were carried over and that at which they were 
sold. The defendant claimed that the trans- 
action was closed under rule 177 of the Stock 
Exchange. 

Held— (1) that apart from any consideration 
of the rules and usages of the Stock Exchange, 
and assuihing that a proper appropriation had 
been made of the shares by the brokers, the 
jobbers could sue the defendant on the ground 
that he was the undisclosed principal of the 
brokers, and that .when the brokers became 
defaulters and the jobbers discovered who was 
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the principal, they had a right to call upon the 
principal to fulfil the contract made through 
the brokers ; (2) that rules oE the Stock Ex- 
change framed exclusiyely to meet particular 
emergencies, and ascertain rights between the 
members of the Stock Exchange themselves, do 
not govern the rights of persons outside, and 
rule 177 did not, therefore, apply to the defen- 
dant , (3) that no usage of the Stock Exchange 
had been proved entitling the defendant to close 
the transaction at the hammer pi ice. 

Decision of Mathew, J ((1900) IG T.L.E.-iSG ; 
5 Com. Cas. 326) affirmed. 

Levitt r Hamblet, [19011 2 K. B. 53 : 70 

[L. J. K. E, 620 ; 84 L. T. 638 ; 17 T. L E. 

307 , 6 Com. Cas. 79— C. A. 

27. Liability of Broker's Client to Jobber — 
Prinoqial aim Aqent — Pnnty of Contract 
between Jobber and Cu <itomer — Difference between 
Contract Price and Hammer Price — Failure of 
Customer to Complete — Damage'; against Cus- 
tomer.'] — Wheie a broker on the Stock Exchange 
has entered into a contract with a jobber on 
behalf of a customer m such circumstances as to 
create privity of contract between the jobber 
and the customer, and the broker is before com- 
pletion declared a defaulter, and the jobber claims 
in the liquidation of the estate of the broker for 
the difierence between the contract price and 
the hammer price, and is paid such difference in 
full, the jobber is, nevertheless, entitled, in the 
event of the customer failing to complete with 
him, to recover damages from the customer , 
but in the event of the damages exceeding the 
sum received by the jobber from the broker’s 
estate, the jobber is bound to account to the 
brokei’s estate for that sum. 

Stoheham r. Wymah, (1901) 17 T L E. 562 , 
[6 Com Cas 174: — Mathew, J 

28. Liability of Broiler's Client to Jobber — 
Principal and Agent — Privity of Contract — 
Broiler Liimying several Orders under one Con- 
tract-Usage of Stock Ejceliange.] — The defen- 
dant employed a firm of brokers on the Stock 
Exchange to purchase 210 Louisville shares. The 
brokers bought from the plaintiffs, who were 
jobbers on the Stock Exchange, 360 Louisvilles, 
of which 210 were intended by the brokers for 
the defendant, and 130 for another client. The 
plaintiffs were not told who the brokers’ piincipal 
was, or that the shares were for two clients. 
Before the selling day the brokers were declared 
defaulters. The plaintiffs, having ascertained 
that 210 of the shares were for the defendant, 
applied to him for instructions as to what he 
wished done in the matter, but the defendant 
declined to recognise the plaintiffs m the transac- 
tion. On the selling day the plaintiffs tendered 
the 210 shares to the defendants, who refused to 
accept them, and the plaintiffs then sold them, 
and, the price having fallen, claimed the dif- 
ference from the defendant as damages for breach 
of the contract to buy the shares 

Held — that as the evidence in the action did 
not establish the existence of a special usage of 
B.D.— VOL. III. 


the Stock Exchange, by which in such a trans- 
action privity of contract was created between 
the plaintiffs and the defendant as regards the 
210 shares, a new trial would not be ordeied, but 
without prejudice to the plaintiffs’ light to raise 
the question as to the existence and validity of 
such a usage in any subsequent action in respect 
of a .similar transaction. 

Decision of Kennedy, J ([1900] 2 Q. B, 18 , 
69 L J. Q B 431 , 82 L T. 4.59 ; 16 T. L. E. 
278 , 5 Com. Cas 217), affirmed. 

Beckhcson and Gibbs i. Hamblet. [1901] 2 

[K. B. 73 ; 70 L. J. K B. 600; 49 W. E. 481 ; 

84 L T. 617; 17 T L. E 429 ; 6 Com. Cas. 

141— C. A. 

29. Liability of Broker's Client to Jobber — 
Principal and Agent — Privity of Contract — 
Broker Lumping ,'teieral Order,', under one Trans- 
tion — Usage of Stock E.ccltnnge.] — The defendant 
employed a bioker on the Stock Exchange to 
purchase 225 Eandfoiitem sh.ares foi the next 

! account The broker entered into a contract 
with the plaintiffs who were jobbers on the Stock 
Exchange, tor the jiurcbase of 92.5 Eandfoiitem 
shares, of which 22.5 weie included by the 
broker for the defendant, 150 for the broker 
himself and another on a joint account, and the 
remainder for other customei's of the broker. 
The shares were so ajipropriated by the broker 
in his books. Before the settling day the broker 
was declared a defaulter. The plaintiff's were 
then informed by the broker that 22.5 of the 
shares had been bought for the defendant, who, 
on being applied to by the plaintiffs, repudiated 
the tmnsaction as regards the plaintiffs The 
plaintiffs sold the shaies, and, the price having 
fallen, claimed the difference from the defen- 
dant in an action tor damages for breach of the 
contract to buy the shares. The jury found that 
there was a custom or practice of the Stock 
Exchange by which a broker lumps together the 
orders of different customeis, and executes them 
by means of one transaction with a jobber, and 
that the defendant gave his order on the terms 
that it might be so executed. 

HELD—that privity of contract had been 
established between the plaintiffs and the 
defendant, and there must be judgment for the 
plaintiffs, 

Scott and Hoeton r. Godfeby, [1901] 2 

[K. B 727 ; 70 L. J. K. B. 954 ; 50 W E 61 ; 

86 L. T 415 ; 17 T. L. R. 633 ; 6 Com. Cas 
226 — Bigham, J. 

30. Broker's Client and Jobber — Completion — 
Aiiplicatnm bg Selling Jobber to Buying Jobber 
to “ make down ” the Shares — Refusal by Baying 
Jobber — Obligation of Broker's Client to Tender 
the Shares — Waiver.] — The plaintiff through Y., 
a broker on the Stock Exchange, bought from 
W., a jobber, certain shares for the next account 
The plaintiff through Y. sold the shares to the 
defendants, who were jobbers on the Stock 
Exchange, for the same account. Before the 
account Y. was declared a defaulter. W., having 
been informed that the shares had been sold to 
the defendants, applied to them to “ make 

26 
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down ’’the shares with him. The defendants 
declined to do this on the ground that by doing 
so they would have discharged the plaintiff. 
“Making down” meant that theie would be a 
new contract between W. and the defendants, 
an i that the plaintiff would drop out, i.e., that 
W. would be substituted for plaintiff. 

Held — that the defendants were simply stand- 
ing on their rights in ref using to accept a transfer 
fi’om W. as principal , that there was no evidence 
that the defendants waived their rights or did 
anything to absolve the plaintiff from his obliga- 
tion to tender the shares, or that W. was con- 
stituted the agent ot the plaintiff. 

Decision of Philhmore, J. ((1901) 6 Com. Gas. 
74) reversed. 

Currie t\ Booth Brothers (1902), 74 Com. 

[Cas. 77—0. A. 


STOPPAGE IN TRANSITU. 

See Carriers ; Sale of G-oods ; Ship- 
piNo AND Navigation. 


STREETS. 

Bee Highways, Streets and Bridges ; 
Metropolis. 


STREET BETTING. 

See Gaming and Wagering. 


STREET RAILWAYS. 

See Tramways and Light Eailways. 
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III. Miscellaneous . . . .812 

And see Highways, 49, 60, 52, 63, 104- 


I. HACKNEY CARRIAGES. 

1. Grantifuj Licences — Towns Poliee Clauses 
Act, 1847 (10 & 11 Vict,c 89), ss. 37,46 ]—][randa- 
m us diiected to issue to the district council to hear 


and determine the applications for licences for 
hackney carriages, the Court coming to the con- 
clusion that the district council had in refusing 
certain licences exercised no discretion in the 
matter, but had acted in accordance with the 
terms of an agreement, then cancelled, only to 
grant licences to two hackney carriage pro- 
prietors and their diivers. 

Reg. V. Barry District Council, Ex parte 
[Jones, (1900) 16 T. L. R. 666— Div. Ct. 

2. “ Plying for Hire ” — Toion Police Clauses 

Act, 1847 (10 & 11 Yict. 0 . 89), 45 ]— The 

appellant touted for customers for his licensed 
carriage. A party of nine wanted to go for a 
drive together, and said that if the appellant had 
a carriage to take the lot they would take it. 
The appellant had an unlicensed waggonette at 
his stable. The whole party went to the stables, 
and the appellant diove them out in it. 

Held — that there was no evidence upon which 
the justices could find a plying for hire, as the 
appellant touted for customers for his licensed 
carriage and not for the waggonette in the first 
instance. 

Oavill V. Amos, (1900) 64 J. P. 309 ; 16 T. L. R. 

[156 — Div. Ot. 

3 . ‘■^Standing or Plying for Hire'" — Period of 
Licenee — Licensed Carriage sent out on Booked 
Order only — Town Police Clauses Act, 1847 
(10 & 11 Vict. G 89), s. 38.]— Sect. 38 of the 
Town Police Clauses Act, 1847, enacts that 
“ Every wheeled carriage, whatever may be its 
form or construction, used in standing or plying 
for hire in any street within the prescribed dis- 
tance, having thereon any numbered plate, 
required by this or the special Act to be fixed 
upon a hackney carriage . . . shaU be deemed to 
be a hackney carriage within the meaning of this 
Act.” A bye-law under this Act provided that 
“ every proprietor of a hackney caiTiage shall 
cause the number of the licence granted to him 
in respect of such carnage to be painted or 
marked on a plate in figures ” on the carriage 
while “ such carriage may stand, ply, or be diTven 
for hire ” 

Held — that the general purview of the bye- 
law was to protect the public, and a man elect- 
ing to have the privilege of keeping a carriage 
which is licensed, elects to devote that carriage 
to the services indicated by the bye-law. Such’ 
carnage is licensed for a period, and if used 
during that period in standing or plying for hire, 
the number must be shown for t\xQ whole pteinod ; 
that sect. 38 of the Town Police Clauses Act, 
1847, does not limit the period to the time during 
which the carriage is in fact used for standing 
or plying for hire in a street ; and it applies to 
such a carriage if sent out to execute a booked 
order. 

Hawkins v. Edwards, [1901] 2 K. B. 169 ; 

[70 L. J. K. B. 697; 66 J. P. 423; 49 

W. R. 487 ; 84 L. T. 532 ; 17 T.L. R. 430 ; 19 
Cox C. C. 692.— Div. Ct. 

4 . Standing or Plying for Hire — Street — 
Town Police Clauses Act, 1847 (10 & 11 Yict, 
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c 89), 3, 38, 45.] — The respondent stood for 

hire with an unlicensed carnage upon a cab- 
rank situated in a road adjoining a railway 
station. The road was the propeity of the rail- 
way company, subject to a public light of foot- 
way over and along it. An. information against 
the respondent for standing for hire with an 
unlicensed carriage having been dismissed by 
the justices — 

Held (affirming the decision of the justices) — 
that the road was not a street within sect. 3 of 
the Town Police Clauses Act, 1847. 

Held also — that, in order to constitute an 
offence under sect. 45 of the same Act against 
the driver of a carnage, it must be proved that 
such carriage was a hackney carriage within the 
definition of hackney carnage in sect. 38. 

Curtu V. Enilery ([1872] L. E. 7 Ex, 369 ; 21 
W. E. 143) followed. 

Jones v. Short, (1900) 69 L J. Q. B 473 ; 64 

[J. P. 247; 48 W. E. 251 , 82 L, T. 197— 

Div Ct. 

II. MOTOR CARS. 

(a) Offences. 

(i.) JOfidng and Speed. 

5. Dangerous Speed — Comiction — Dujphcitjf — 
Eo Ecldenoe of Actual fraffiG — Motor Car Act., 
1903 (3 Bdw. 7, c. 36), s. 1.] — The appellant was 
convicted for driving a motor cycle “on the 
public highway at a speed dangerous to the 
public, having legard to all the circumstances of 
the case, including the nature, condition, and 
use of the highway and the amount of tiafiic 
which actually was at the time, or which might 
reasonably be expected to be, on the said high- 
way.” 

Held — that the conviction was not bad for 
not showing whether the circumstances taken 
into account by the magistrate were the actual 
traffic at the time, or the traffic which might 
reasonably be expected. 

Semhle, the conviction would have been good 
if it had ended at the word “ case,” the other | 
words being meie surplusage. 

Ebx r. Dublin JJ , [1904] 2 Ir. R. 698— K.B.D. 

6 Dangerous Speed — Dricbig at a Speed 
Dangerous to the PuMio having regard to all the 
Circumstances of the Case — Admmihihtg of 
Evidence as to the Traffic which might Beason- 
ahly le Expected to he on the Highway — Motor 
Car Act, 1903 (3 Edw. 7, a. 36), s. 1 (1).] — The 
appellant was convicted before justices, and the 
conviction as drawn up stated that the appellant 
drove on a certain highway “ at a speed which 
was dangerous to the public having regard to all 
the circumstances of the case.” On appeal to 
quarter sessions, evidence as to the amount of 
traffic which might reasonably be expected to be 
on the highway, was objected to. 

Held— that such evidence was admissible, 
Elwes V Hopkins, [1906] 2 K. B. 1 ; 76 L J. 

[K. B, 450 ; 70 J. P. 262 ; 94 L. T. 547 ; 4 
D. G. R. 616 ; 21 Cox, C. 0. 133— Div. Ot, 


7. Dangerous Speed — Aiding and Abetting — 
Conviction as Principal — Liability of Oioner 
of Car — Summary Jurisdiction Act, 1848 (11 & 
12 Viet. c. 43), s. 0 — Accesiioriei and Abettors 
Act, 1861 (24 & 2,5 Vict c. 94), .s*. Motor Car 
Act, 1903 (3 Edw. 7, c. 36), s 1.] — Upon an 
appeal to quarter sessions by the owner of a 
motor car against a summary conviction on a 
charge of having diiven the car along a highway 
at a speed dangerous to the public, there was a 
conflict of evidence as to whether at the crucial 
moment the owner of the car was himself actually 
driving or was sitting on the fiont seat next to 
a lady who was driving w'lth his consent and 
appioval. Quarter sessions found that the 
owner must have known that the speed was 
dangerous to the public, that he was in control 
of the car, and that he could and ought to have 
prevented the driver from driving at such dan- 
gerous speed, hut that he did not iiiteifere many 
way. They affirmed the conviction, being of 
opinion that the owner (if noc driving himself) 
w.as aiding and abetting the commission of the 
offence. 

Held — that, as the offence was a misde- 
ineanoiii, the owner of the car, even if not 
actually driving the car, but merely aiding and 
abetting the commission of the offence, was 
liable to be convicted summarily as a principal, 
and had been properly so convicted. 

Benford v. Suns ([1898] 2 Q. B. 041 ; 67 L. J. 
Q. B. 655 ; 47 VV. E 46 ; 78 L. T. 718— Div. Ct„ 
see Animals, 2) appioved. 

Du Cros r. Lambourne, [1907] 1 K. B. 40; 

[76 L J. K B. 50 , 70 J, P 525 ; 95 L. T, 

782 ; 23 T L. R. 3 ; 5 L. G. R. 120— Div. Ct. 

8. Dnoing in a Manner Dangerous to the 
Public — Admmihilify of Evidence as to Speed — 
Motov Cav Act, 1903 (3 Edw. 7, c 36), .v. 1 (I).] 
— On an information under sect. 1 (1) of the 
Motor Car Act, 1903, for driving a motor car on 
a {mblic highway in a manner which was dan- 
gerous to the public, having regard to all the 
circumstances of the case, the justices found as 
a fact that, apart from the question of speed, 
the defendant drove his car in a manner dan- 
gerous to the public. 

! On appeal the Court HELD — that there was 
! evidence to support the finding of the justices. 
The Court was also of opinion that evidence as 
to excessive or dangerous speed was admissible 
on such a charge, although by the same sub- 
section to drive a motor car on a public highway 
at a speed which is dangerous to the public, 
having regard to all the circumstances of the 
case, was constituted a separate offence. 

Hargreaves v. Baldwin, (1906) 69 J. P. 397 ; 

[93 ‘L. T. 311 ; 21 T. L. E 716 ; 3 L. G. R. 

973 ; 21 Cox C. C. 33— Div. Ct. 

9 Excessive Speed — ‘‘Haiiiig Regard to the 
Traffic on the Highway ” — Motor Tricycle — Light 
Locomotives on Highways Orde?', 1896, art 4 (1).] 
— Article 4 (1) of the Light Locomotives on 
Highways Order, 1896, provides that a person 
driving or in chaige of a light locomotive when 
used on a highway shall “ not drive the light 

26—2 
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locomotive at any speed greater than is reason- 
ahle and pioper, having i-egard to the traffic on 
the highway." Tlie appellant drove a motor 
tricycle at the rate of 18 to 20 miles an hour 
through a village. The magistiates decided that 
that speed was excessive, having regard to the 
traffic on the highway. There was no evidence 
that any vehicle or person using the highway 
wms interrupted, interfered with, incommoded, 
or affected by i eason of the speed of the tricycle. 

Held — that the magistrates were justified, as 
the words ‘‘having regard to the traffic on the 
highway” meant the traffic on the road and not 
the traffic within a few yards of the locomotive. 

Smith r. Boon, (1901) 65 J. P 486 , 49 W. R 

[480 ; 84 L. T. 593 , 17 T. L. R. 472 ; 19 Cox, 
0. C. 693- Div. Ot. 

1. Mccenmee Speed — Driven “to the Common 
Danger of Passengers” — Locomotives on High- 
ways Act, 1896 (59 & 60 Vict. e. 36), 4 — Light 

Looomotues on Ilighwaiji Order, 1896, art 4, 
s. 1.] — Art. 4, s. 1, of the Light Locomotives 
on Highways Order, 1896, provides that a person 
shall not drive a locomotive on a highway at any 
greater speed than is reasonable and proper, 
having regard to the traffic on the highway, or 
so as to endanger the life or limb of any person, 
or “ to the common danger of passengers.” 

The appellant diove a motor car at a high 
rate of speed through a village. The justices 
convicted the appellant under the above section 
of the Older, on the ground that the speed was 
“to the common danger of passengers” using 
the road, although there was no evidence that 
anybody was on the road at the time in question. 

Held — that the justices were light in con- 
victing the appellant 

Mathew v. Sutton. (1902) 7l L. J. K. B. 46 , 

[50 W. R. 216 ; 86 L. T. 18 ; 18 T. L. R. 52 : 

20 Cox 0. 0. 146— Div. Ot. 

H Exceeding Speed. Limit — Eiidenee of 
Identity — Notice of Intended Proseontion — Siiffi- 
cieney of— -Motor Car Act, 1903 (3 Edw. 7, e. 36), 
s. 9] — The defendant was convicted under sect. 9, 
sub-sect 1, of the Motor Car Act, 1903, for having 
driven a motor car at a speed exceeding the legal 
limit of twenty miles an hour. The evidence 
was to the effect that two constables were 
stationed at the seventh milestone from St. 
Albans, and two otheis at the third milestone, 
at which latter milestone the car was stopped ; 
the defendant was then driving, and the chauffeur 
sitting beside him. The defendant held a licence 
for driving. The car traveled the distance 
between the two milestones at the rate of 
twenty eight miles an hour. The defendant did 
not give evidence. 

Held — that there was no evidence that the 
defendant had himself diiven the car over the 
whole distance, as alleged, upon which the 
jusiices could convict him in the absence of 
rebutting evidence from him. The notice under 
sect. 9, sub-sect. 2, of the Act, of the intended 
prosecution alleged the offence to have been 
committed between Markyate and St. Albans, 
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two places which were between ten and twenty 
miles apart. ^ 

Held — that, as the defendant was not misled 
by it, the notice was valid. 

Berespoed i . St. Albans JJ., (1905) 22 T L E 

[1 — Div. Ct. 


.i-j. M^jiceeuing apeea, x^imit—JPvidence of Police 
ConstaUe— Timing Speed, hy Untested Watch — 
Adinissihility — Locomotives on Highioavs Act 
1896 (59 & 60 Vict. c. 36), s 4 — lAght Locomo- 
ttves on Highways Order, 1896, art. 4 (2).]— 
The appellant was convicted on an informatmn 
preferred by the respondent, charging him with 
diiving a motorcar at a greater speed than 
twelve miles an hour, contiary to the regulations 
made by the Local Government Board, under the 
Locomotives on Highways Act, 1896. A police 
constable gave evidence to the effect that he 
timed the motor car over a distance of 176 yards, 
with the result that his watch registered fifteen 
seconds as the period occupied m covering that 
distance, giving a speed of twenty-four miles an 
hour. The watch was an ordinary one with a 
second hand No evidence was adduced before 
the magistrates that the watch used by the con- 
stable had been m any way tested for accuracy 
01 was lu fact accurate. On appeal . — 


HELD—that it was impossible for the Oouit 
to say that there was no evidence before the 
magistrates upon which they co ild convict, and 
It was also impossible for them to hold that 
observations as to time ought not to be admitted 
in evidence unless it was proved that the time 
in question was Greenwich time. 


Gorham r. Brice, (1902) 18 T. L. R. 424— 

[Div. Ct. 


I 13 Exceeding Speed Limit— “ Opinion of one 
witness”— Motor Car Act, 1903 (3 Edw. 7, c 36), 
?, 9.]— The appellant was convicted under sect. 9 
of the Motor Cai Act, 1903, of exceeding the 
speed limit under the following circumstances. 
A police sergeant stationed a constable at a point 
upon a highway a quarter of a mile distant from 
him, and directly the appellant passed the point 
at which such constable was standing, the con- 
stable gave a signal to the police sergeant, who 
started a stop-watch, which he stopped as the 
car passed him The stop-watch showed that the 
appellant’s car had travelled over the quarter of 
a mile in 31§- seconds, or at the rate of twenty- 
eight miles an hour. Upon the hearing of the 
summons the police-sergeant gave evidence to 
the above effect, and the stop watch was pro- 
duced m Couit and not objected to. 


Held — that this evidence was not merely the 
“ opinion" of one witness as to the car’s rate of 
speed within sect, 9 of the Motor Car Act, 1903, 
but was evidence of fact on which the justices 
were eniuled to convict. 


Plano v . Marks, (1906) 70 J. P. 216 ; 94 L. T 
[577 ; 22 T. L. R. 432 ; 4 L. G R. 603 , 21 
Cox C. 0. 167— Div. Ct. 


14. Hechless Driving — Motor Car Act, 1903, 
(3 Edw. 7, c, 36), s 1 (1).] — The appellant 
drove his motor cai on to a bridge, and just as 
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he was approaching a toll-gate on the further 
side was informed by the toll-keepei, the respon- 
dent, that a toll was payable for the passage of 
the bridge The appellant declined to pay the 
toll — told the respondent to talce his numbei and 
backed his car off the bridge and turned it round 
with a view to returning. The respondent there- 
upon proceeded to the rear of the car with a 
view to seizing and detaining it or some part 
thereof. The appellant proceeded along the road 
at a pace not more than twelve miles an hour 
with the respondent hanging on to the car. 
Eventually the respondent let go and was picked 
up in an insensible condition The justices found 
the speed of the cii was reasonable and no 
danger was caused to any other person than the 
respondent. 

Held — that the appellant could not be con- 
victed of reckless driving under sect 1 (1) of the 
Motor Oar Act, 1903, the section apjilymg to 
recklessness with regard to persons on the high- 
way and not passengers in the car. 

Tboughton ! Manning, (190,")) 09 J. P 207, 

[53 W. K 493 , 92 L T. 85.5 • 21 T. L 11 408 , 
3 L G 11. 543 , 20 Cox 0 C. 8(51— Div. Ct. 

15 lipfmal of Xante and Address of Brher 
bj/ Owner of Oir — Conuction — Onitshion. of 
Anermeut that Brn-er ions Guilfi/ of an Ofence 
— Motor Car Act, 1903 (3 Edw 7, r 3(5), s. 1(3) 
— Motor Cars (fAe atul Conistruction') Orda)\ 
1904, art. TV , r, 6.] — The owner of a motor car 
was convicted for that he did unlawfully after 
due notice had been given him refuse to give the 
name and address of the person who was driving 
the car. ‘ on a certain date ’ such name an 1 
address being required in order that proceedings 
might be taken against such driver under sect. 1 
of the Motor Oar Act, 1903, and art. IV , r. 6, 
of the Motor Cars (Use and Construction) Order, 
1904 ” 

Held — that it is not a condition precedent to 
the obligation of an owner of a motor car to 
give the name and address of the driver, that 
the driver should first have refused to give his 
name and address But held, that the convic- 
tion was bad, because there was no averment 
that an offence had been committed by the 
dnvei. 

Ebx r. Hankey AND Others, [1905] 2 K. B 687, 

[74 L J. K. B 922 ; 69 J. P. 219; 54 W. H. 

80 ; 93 L. T. 107 ; 21 T L E 409 , 3 L G. E. 

554 , 21 Cox C. C. 1 — Div. Ct. 

16. Refusal of Xante and Address of Bi iter 
btj Owner of Car — Xo Allegation in Biformatum 
or Conviction that Briier had Committed an 
Ofence under s. 1 of the Motor Car Act, 1903 — 
Motor Cur Aet, 1903 (3 Edw. 7, o 3(5),.?. 1 (3).J 
— The conviction of an ownei of a motor car 
“ for that he . . . then being the ownei of a 
registeied motor car, H746, on being duly 
required so to do, failel to gue infoimation to 
lead to the identification of the person or persons 
driving such car at . . . on . . . contraiy to the 
Motor Car Act, 1903 (3 Edw. 7, c. 36), s. 1 (3),” 
IS bad, if it does not aver that the diiver of such 
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car had cummitteil an offence under s. 1 of the 
Act. 

Reg. V. Ilanheg and Others, JJ fsiqira'), 
followed. 

Eex r. Chancellor and Others, (190.5) 69 
[J. P. 383 , 3 L. G. E 1012— Div. Ct. 

17. Warning as to “ 7’/viy;v ” — Obstruction of 
in Jdreeution of Biitg — Persons Warn'tii/ 
Motorists in Presence of Police — Prevention of 
Crime Act, 1871 (34 and 35 Viet c 112), s 12, 
and Prevention of Crimes (.-idmendnient) Aet, 
1.88.5 (48 &; 49 Vict c. 75). .s. 2 ] — Two police 
constables were employed in the execution of 
their duty m timing the speed of motor cars 
jiassing along a road on which certain measured 
tiistances had been marked off m order to detect 
persons driving motor cars at an illegal speed. 
While the constables were so siiqiloyed, the 
respondent on several occasions, by means of 
signals and, in one instance, by calling out 
“ Police trap,” warned the drivers of motor cars 
approaching the measured distances. In each 
case the dnvers.slackened speed on being warned ; 
but there was no finding m the case that the cais 
were being driven at a speed in excess of the 
legal hmit. The respondent was not acting m 
concert with the drivers of the cars, nor was he 
in any way connected with any person or body 
of persons interested in the driving of motor cars. 

Held — that the respondent was not guilty of 
obsti acting the constables in the execution of 
their duty ; but, seinble per Alverstone, L.C.J., 
and Darling, J., obstruction of a constable m 
the discharge of his duty need not ueceisarily 
be physical obstruction. 

Bastable r Little, [1907] 1KB 59; 76 

[L, J. K. B. 77 ; 71 J. P. 52 , 96 L. T. 115 ; 

23 T. L, E. 38 ; 5 L. G. E. 279— Div. Ct. 

(li.) Binissuiii of Siituhe. 

18. Rjccess of Lubrication — Carelessness — Jfigh- 
loags and Loeumotnes QAineiidmenf') Aet, 1878 
(41 & 42 Vict. c 77), .9,30 — Loeomotiies on High- 
wags Aot, 1896 (.59 & 60 Vict c 36), s 1 ] — On 
a summons against the owner of a motor car 
charging an offence under sect 30 of the High- 
ways and Locomotives (Amendment) Act, 1878, 
it was proved that the locomotive was a petrol- 
driven motor car less than three tons in weight, 
and that the emission of smoke was due to care- 
lessness in admitting into the engine an excess 
of lubricating oil which theieby got buint and 
caused the smoke. 

Held— that as the cause of the emission of 
smoke was not improper construction but a tem- 
porary one, namely, carelessness, the motor car 
was, by sect 1 of the Locomotives on Highways 
Act, 1896, exempted from the operation of 
sect. 30 of the Highways and Locomotives 
(Amendment) Act, 1878, and that theiefore no 
offence hud been committed against the latter 
section. 

Eex r. Wilbeaham, (1907) 71 J. P. 336 ; 96 
[L. T. 712 ; 5 L. G E. 764— Div Ct. 

19 Smolieless Engine — Constructed so as to 
Consume its own Smoke — Loeoniotiies on High- 



811 


STEEET TEAEEIC. 812 


Motor Cars — Contimed. 

ivays Act, 1896 (59 & 60 Viet. e. 36), x 1 — Iltyh- 
ways and Locomotives {Amendment') Act, 1878 
(41 & 42 Viet. c. 77), s. 30 ] — The appellants 
were summoned undei sect. 30 of the Highways 
and Locomotives (Amendment) Act, 1878, lor 
using on a highway a locomotive which did not 
consume so far as practicable its own smoke. 
The locomotive belonged to the appellants, and 
was a petrol motor-omnibus weighing less than 
five tons. It had a smokeless engine, but it was 
seen by the respondent to emit considerable 
quantities of smoke which smelt of burnt oil. 
This was caused by the negligence of the 
appellants’ driver in supplying an excessive 
quantity of lubricating oil to the working parts. 
The magistrate found as a fact that the omnibus 
was so constructed that no smoke or visible 
vapour could be emitted theiefrom except by 
reason of the diiver’s negligence. 

Held — that as the motor-omnibus weighed 
less than five tons, and was so constructed that 
no smoke or vapour was emitted therefrom 
except fiom any temporary cause, it was 
exempted by sect 1 of the Locomotives on High- 
ways Act, 1896, as varied by art. 3 of the Heavy 
Motor Car Order, 1904, from the operation of 
sect. 30 of the Highways and Locomotives Act, 
1878, and that, theiefore, the appellants had 
committed no offence against the section under 
which they were summoned. 

Star Omnibus Co. v. Tagu, (1907) 71 J. P. 
[352 ; 97 L. T. 481 , 23 T. L li. 488 , 6 L. G E. 

808 -Div. Ct. 

(b) Appeals. 

20. Appeal — Offence against Order — Locarno- 
ti ves on Jligliways Act, 1896 (59 & 60 Viet. e. 36), 
s. 6 — Motor Car Act, 1903 (3 Bdw. 7, o. 36) — 
Motor Cars {Use and Constmctioix) Order, 1904.] 
— No appeal lies to quarter sessions fi-om con- 
viction under the Motor Car (Use and Con- 
struction) Order, 1904, made under sect. 6 of the 
Locomotives on Highways Act, 1896. 

Davey 1 . Bennett, (1905) 69 J. P. 200 — Qr. Sess. 

21. Apjyeal where Fine exceeds 20s. — Inclusion 

of Costs In Fine — Summary Jurisdiction Act, 
1879 (42 & 43 Vict. c. 49), .? 49 — Motor Car Act, 
1903 (3 Edw. 7, c. 36), 11 (2).]— By sect. 11 (2) 

of the Motor Car Act, 1903, “ any person adjudged 
to pay a fine exceeding twenty shillings under 
this Act may appeal against the conviction. . . 

Held — that the word “fine” within the 
meaning of this sub-section does not mean fine 
and costs added together. 

Ex PARTE Novis, [1905] 2 K. B. 456 , 74 L. J. 
[K. B. 633 ; 69 J P. 288 ; 93 L. T. 534 ; 21 
T. L. E. 617 ; 3 L. G. E. 763— Div. Ct. 

22 Local Government Board Begulatwns — 
Bight of Appeal against Conviction — Highways 
and Locomotives {Amendment) Act, 1878 (41 &42 
Vict, c. 77) — Locomotives on Highways Act, 1896 
(59 & 60 Vict. c 36).] — The Devonshire quarter 
sessions held that no appeal lies to sessions 
against a conviction under the Board of Trade 


Motor Car Eegiilations issued pursuant to the 
Locomotives on Highways Act, 1896. 

Steer v. Bennett, (190.3) 67 J. P. 112— Lord 
[Coleridge, K.C., Qr. Sess. 

(o) Eoyal Parks. 

23. Jurisdiction of Commissioners of Worhs — 
Statutori/ Rules and Orders, 1904 — Parks Regu- 
lation Act, 1872 (35 & 36 Vict. e. 16), .w. 4, 9 ]— 
By rule 4 of the Statutory Eules and Orders, 
1904, made under the Parks Eegulation Act, 
1872, it was provided that “cycles, whether 
mechanically propelled or otherwise, and carriages 
and cars propelled or drawn by mechanical means 
shall only be admitted to the parks subject to 
regulations as may from time to time be framed 
bv the Commissioners of H. M. Works and Public 
Works and Public Buildings and published by 
notice exhibited m the parks.” A notice was 
exhibited restricting the pace at which motors 
were to be driven m the park to ten miles an 
hour. 

Held — that the Commissioners were entitled 
to publish such notice under rule 4 of the Statu- 
tory Eules and Orders, 1904, and that the same 
was not ultra vires, and did not require to be 
laid before Parliament. 

Musgrave v, Kereison, (1905) 69 J. P. 341 ; 
[92 L. T. 866 ; 21 T. L. E. 600 ; 3 L. G. B. 

932 ; 20 Cox C. C. 874— Div. Ct. 

24. Endorsement of Licence — Parks Regula- 
tion Act, 1872 (35 & 36 Vict. o. 16), s. Motor 
Car Act, 1903 (3 Edw. 7, o 36), s. 4.] — The 
offence of driving a motor car in a Eoyal park 
at a speed greater than that fixed by regulations 
made under the Parks Eegulation Act, 1872, so 
far as indorsement upon licenses is concerned, in 
the same position as the offence of exceeding a 
speed limit fixed by the Motor Act, 1903. The 
exception in sect. 4 of that Act as to first and 
second convictions not justifying indorsement 
applies to such an offence. 

Eex r. Marsham, Ex parte Chamberlain, 
[1907] 2 K. B. 638 ; 76 L. J. K. B. 1036; 71 
J. P. 445 ; 97 L. T. 396 ; 23 T. L. E. 629 , 6 
L. G. E. 998— Div. Ct. 

III. Miscellaneous. 

26. Locomotive — Excessive Speed — Crown — 
Application of Statute to Crown — Locomotives 
Act, 1866 (28 & 29 Vict. o. 83), s. 4 ]— Sect. 4, of 
the Locomotives Act, 1865, which enacts that 
it shall not be lawful to drive any locomotive 
through any town at a greater speed thfin two 
miles an hour, is not binding on the Crown, the 
Crown not being named therein, and the enact- 
ment not being of such a nature as would other- 
wise bind the Crown. 

Cooper v. Hawkins, (1903) 19 T. L. E. 620 ; 
[1904] 2 KB. 164 ; 73 L J. K. B. 113 ; 68 
J. P. 25 ; 62 W E 233 ; 89 L. T. 476— Div. Ct. 

26. Obstruction — Procession — Liability of 
Persons Taking Part ] — In considering whether 
a pei'son taking part in a procession is guilty of 
“wilfully preventing or interrupting the free 
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passage of persons or carriages in the public 
street,” it is not enough to show that the natural 
and probable result of such a procession was to 
cause such obstruction. 

It is necessary to go further and prove that the 
user of the street was unreasonable. 

Original Eartlepool Collieries v. GiU ('(1887') 
6 C. D. 713 ; 46 L. J. Ch. 311 ; 36 L. T. 433— 
Jessel, M. R.) followed 

Lowdens v. Keaveney, [1903] 21 E. 82 ; 67 
J. P. 378— K. B. D. 


SUBROGATION. 

See Equity. 


SUCCESSION DUTY. 

See Death Duties. 


SUICIDE. 

See Ceimihal Law and Peoceduee. 


SUMMARY JURISDICTION. 

See Magisteates. 


SUNDAY TRADING. 

See Time, 


SUPPORT. 

See Easements ; Mines. 


SURETY. 

See Guaeanteb and Indemnity, 


SURGEONS. 

See Medicine and Phaemacy, 


SWINE FEVER. 


TAIL, TENANTS IN TAIL. 

See Read Peoperty and Chattels 
Real; Settlements. 


TAXATION. 

See Death Duties ; Income Tax ; In- 
habited Hou.se Duty , Land Tax ; 
Revenue. 


TAXATION OF COSTS. 

See Arbitration ; County Courts ; 
Practice and Procedure; Soli- 
citors, ETC. 


TELEGRAPHS AND TELE- 
PHONES. 

I. Telephones 814 

II. Submarine Cable . . .818 

I. TELEPHONES. 

1. Agreement — Yearly Bent Puyahle in 
Advance-^ Rent not Paid When Due — Discon- 
nection of Telephinie — Right to Full Rent ] — An 
agreement between G. and a telephone company 
provided that G. should pay the rent for his 
lustrument in advance. The company was to 
have the right to disc nnect G., without pre- 
judice to the other conditions of the ooiitract, if 
he failed to observe the company’s rules, or if 
any sum of money payable by him ui der the 
contract was in arrear, and the company might 
also terminate the contiact in the e\ent of any 
sum payable under it being in an ear. G. paid 
the first year’s rent in advance, but upon the 
second falling due he declined to pay in advance 
for the future. Thereupon the company discon- 
nected G., and claimed the full rent payable on 
the first day of the second year, although G. had 
in fact enjoyed the use of the telephone for only 
forty days of the second year. 

Held — that the company were entitled to 
recover the second year's rent in full. 

National Telephone Co. v. Grxffen, [1906] 
[2 1. R. 115-K. B. D. 

2. Company with System — Xew Licence 
granted to Loeal Authority — ^‘Restricted inter- 
communieatwn " — Proper Facilities — Telegraph 
Act, 1899 (62 & 63 Viet c. 38) «. 3 (1), (4). (5) ] 
— A company had, before the passing of the 
Telegraph Act, 1899, established a system of 
public telephonic communication in an area. 
Under the Telegraph Act, H9y, the Postmaster- 
General grant! d'a licence to the local authority 
over the same area, and extended the then 
existing licence of the company for a peiicd 
such as to call sect. 3 (5) of that Act into 


See Animals, No. 11. 



815 


TELEGRAPHS AND TELEPHONES. 


816 


Telephones — Continued. 

operation. The local authority established and 
opened their system, and made a request for 
intercommunicauon within sect. 3 (5), having 
at that time the number of subscribers required to 
satisfy Article 1 of the Telegraph (Intercoinmuni- 
cation) Order, 1891). The company refused to 
allow the local authority to connect with their 
system unless they provided junction circuits to 
directly connect the corporation exchange both 
with their central exchange and also wuh each 
of their subsidiary exchanges within the area 

Buckley, J., held that proper facilities within 
the meaning of sect. 3 (6) of the Telegraph Act, 
1899, were facilities for using all the several 
component parts of the system, and that the 
object of the Act was that the customer of each 
company should use the trunk line of the other 
company ; and also that the defendants had 
impropeily refused to give such proper facilities. 

The Court of Appeal, being of opinion that 
Buckley, J,, had taken a view which was unduly 
favourable to the plaintiifs, submitted certain 
questions to a scientific referee for inquiry and 
report. Having re ard to the replies contained 
in that report, the Court, while holding that, 
under sect. 3 (5) of the Telegraph Act, 1899, and 
the Telegraph (Intercommunication) Order, 1899, 
made pursuant to that Act, and in ihe events 
which had happened, the plaintiffs were entitled 
to be afforded by the defendants all proper 
facilities for restricted intercommunication 
within the meaning of that Order between 
persons using the telephone system of the 
defendants mid the telephone system of the 
plaintiffs, made declarations as to specific junc- 
tion circuits to be provided m order to afford 
such proper facilities. 

Decision of Buckley, J. (Td L. J. Gh. 449 ; 69 
J. P. 289 ; 63 W. R. 605 ; 92 L. T. 799 ; 21 
T. L. R. 496 ; 3 L G. R. 791) varied. 

SvTANSBA Corporation r. National Tele- 

[PHONE Co , (1906) 76 L. J Ch. 407 ; 70 J. P. 

366 ; 94 L. T. 565 , 22 T. L. R.471 ; 4 L G. R. 

809—0. A. 

3. Interfefing with Tramway — Road Au- 
thority — Consent of 'Tramway Compa7iy — 
'■'Person hahle to repair" — 'Telegraph Aot, 1863 
(96 & 27 Vict c. 112), ss. 9, 10, 12, 13 — 'Tramway 
Act, 1870 {33 & 34 Viet. c. 78), ss. 28, 32.]— A 
telephone company, under licence from the 
Postmaster-General, was proceeding to lay wires 
under a tramway, and m so doing interfered 
with the tramway company. The telephone 
company had the consent of the road authority, 
but the tramway company asked for an injunc- 
tion restr.dhing ihe telephone company from 
doing any woik without its previous consent, as 
the ‘’person liable for the repair” of the street, 
under sect. 13 of the Telegraph Act, 1863. 

Held — that the tramway company was only 
brought within sect. 13 of the Telegraph Act, 
1863 (if at all), by sect. 28 of the Tramway Act 
, 1870, and that sect. 32 of that Act prevented the 
powers of the road authority from being abridged, 
so tnat theconseui of the tramway company was 
not requucd. 


Bristol Tramways and Carriage Co. v. 

[National Telephone Co., [1899] 2 Ch. 

282 ; 68 L. J. Ch. 666 ; 63 J. P. 683 ; 80 L. T, 
836 ; 15 T. L. R. 430— North, J. 

4 Licence to Proi ide 'fehphonie Communi- 
cation in Exchange Area — New Licence to Local 
Authority in respect of same Area — Continuance, 
of Powers to Lay doion Underground Wires 
acquired Irg Company hy Agreement with Local 
Authoi ity — *• For the Duration 'Thereof " ~'Telc- 
graph Act, 1899 (62 & 63 Vict. c. 38), s. 3 (1).]— 
Sect. 3 (1) of the Telegraph Act, 1899 — which 
provides, under certain circumstances, for the 
continuance of powers acquired by an existing 
company by agreement with the local authority 
before the passing of the Act to lay down 
underground wires m an exchange area, m the 
event of a new licence being granted to the 
local authority or to another company m respect 
of the same exchange area— applies only to the 
case where the powers of the company are in 
existence at the date of the grant of the new 
licence. Accordingly, where the local authority, 
by virtue of a clause contained in the agreement 
conferring the powers, has duly determined those 
powers before the date of the grant of the new 
licence, the section does not operate to continue 
them. 

The woids in ihe section, “ these powers shall 
continue for the period specified m the new 
licence for the duration thereof," refer to the 
duration of the powers, and not to the duration 
of the new licence. 

Assuming, therefore, that the powers of the 
company are in existence at the date of the 
grant of the new licence, they will be continued, 
not during the duration of ihe new licence, but 
during the period (if any) which the new licence 
specifies for their continuance. 

National Telephone Co., Ld. v Coepo- 

[EATION op KiNGSTON-UPON-HdLL, (1903) 

61 W. R. 617 ; 89 L. T. 291 ; 19 T. L. R. 577 ; 

68 J. P. 62 ; 1 C. G. R. 777— Buckley, J. 

5. Removal of Wires stretched across Puhlie 
Street — Liability —Damages.'] — The appellants 
alleged a statutory right to place their wires 
across a public street, and complained of the 
interference by the respondents — the local au- 
thority — with their statutory right, averiing that 
the respondents cut and removed their wires, but 
not alleging any unnecessary damage to the 
wires in removing them. They claimed damages 
against the respondents. The appellants had no 
authority so to place their wires. ^ 

Held — that an action would not lie against 
the respondents for the mere removal of the 
appellants’ goods from a public place in which 
they had no right to place them. 

National Telephone Co. i Constables op 

[St. Piter Port, [1900] A. C. 317 ; 69 L J 
P. C. 74 ; 82 L. T. 398— P. 0 

6. Telephone — Telegraph Act, 1869 (32 & 33 
Vict e 73), s. 6,] — The exemption contained in 
sect. 5 of the Telegraph Act, 1861) (32 & 33 Vict. 
c, 73), only extends to commumcaiions relating 
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to the business or private affairs of one person; 
and not to the external communications between 
two or more separate establishments. 

It does not therefore apply to, e y., fire alarms 
between street stations or theatres and a fire 
brigade station, or wires between two merchants’ 
offices, or between a prison and a police station. 

Attoniey- General v. Edison Telephone Co. of 
London, Ld. ((1880) 6 Q. B D 244 ; 60 L. J. 
Q. B. 145 ; 43 L. T. 697 ; 29 W. R. 428) applied. 

Postmaster-General r. National Telb- 
[PHONE Go., Ld., (1907) 76 L J. Oh 350 ; 71 
J. P. 221 ; 96 L. T. 632 ; 23 T. L. E. 401-- 

Eady, J. 

7 . Underground Wires — Road Authority — 
Power of, to impose conditions on Postmaster- 
General —What conditions may he imposed — 
Telegraph Act, 1863 (26 & 27 Vict o, 112), s 5, 
siih-s. 3, s. 9.]— -Sect. 9 of the Telegraph Act, 
1863, provides that the company — which by a 
later Act includes the Postmaster-General — shall 
not place any telegraph under any street except 
with the consent of the bodies having the control 
of the streets ; and sect. 5, sub-sect. 3, piovides 
that any consent may be given ‘ on such pecu- 
niary or oilier terms or conditions as the person 
or body giving consent thinks fit.” 

Held — that the objections which the road 
authority are entitled to raise under sect. 5, sub- 
sect. 3, are objections as to matters only which 
concern them as a road authority, and that they 
cannot raise objections as to the modes or con- 
ditions of carrying on the service or the reason- 
ableness of the charges for such service ; and 
that they cannot, therefore, when giving consent 
to the Postmaster-General to lay an underground 
telephone wire, impose the condition that the 
wire should not be laid for the use of a particular 
telephone company unless such company weie 
prepared to provide an improved service at a 
reduced cost, as such condition would be not only 
outside the scope of their duties as a road autho- 
rity, but also unreasonable. 

Postmaster - General r. London Corpo- 
[ration, (1898) 62 J. P. 390 ; 78 L. T. 120 ; 
14 T. L. R. 222— 

Railway and Canal Commission. 

8, Underground Wires — Laying Wires — 
Opening up Streets — Appeal to County Court 
Judge — Agreement — Telegraph Act, 1878 (41 & 
42 Vict. 0 . 76), s. 4. — Telegraph Act, 1892 (65 & 
66 Vict. c. 59), s 6. J— An agreement entered into 
between a telephone company and a local 
authority, held not to confer upon the company 
the right of appealing to the County Court 
Judge under sect. 4 of the Telegraph Act, 1878, 
from the refusal of the local authoiity to allow 
the company to open up streets for the purpose 
ot laying wires. 

Decision of Divisional Court ((1900) 64 J. P. 
756 ; 48 W. R. 686 ; 83 L. T. 625 , 16 T. L. R. 
446) affirmed. 

National Telephone Co. v. Tunbridge 
[Wells Corporation, (1901) 85 L. T. 368 , 
17 T. L. E. 469— C. A, 


[ Katioiuil Telephone Co. v. Euddrrsfield 
Corporation (17 T. L. R. 460 — C. A.) held 
covered by preceding case. 

II. SUBMARINE CABLE. 

9 . Cable Fouled hij Ship's Anchor — Lo.'.s of 
Anchor — Agreement to Compensate Ship — 
Afcasure of Damaqe.i — Suhnvirine Tclegrayh 
Act, 1886 (48 & 49 Vict. c. 49), Sdi., Art. 7.] 
— The defendants, a submarine telegraph com- 
pany, having cables laid across the bed of 
Yang-tsxeduang River, with a view to the 
preservation of the cables from injury, issued a 
notice in vvffiich they stated that cables, when 
caught by ship’s anchors, chains, &;c., were 
often damaged or broken in the endeavour to 
free the gear, the latter ac the same time 
being often lost or destroyed, and that they 
had therefore decided to compensate owners of 
vessels for loss of material from the above causes 
by adhering to the Submarine Telegrajih Act, 
1885, Sched , Art. 7, according to which owners 
of vessels wdio could prove that they bad sacrificed 
an anchor, &c., in order to avoid injuring a sub- 
marine cable, should receive compensation from 
the owner of the cable. The plaintiffs’ vessel 
anchored in the Yang-tsze-kiang. and her anchor 
fouled the defendants’ cable, and the captain, in 
order to avoid injuring the cable, slijiped the 
anchor and chain. In consequence of the loss of 
the anchor the vessel was detained eight days at 
Shangliai, and damages were claimed, in respect 
of this. 

Held — that the defendants wete liable to 
compensate the plaintiffs for the sacrifice of the 
anchor and chain, but not under the circum- 
stances of the case to pay further damages 
resulting from such sacrifice 

Decision of Bray, J. (97 L. T. 410 , 23 T. L. R. 
330 ; 12 Com. Oas. 166) varied. 

Aging lUET Stgamship Co. r. Eastern Ex- 
[tension, Australasia, and China Tele- 
graph Co., AND Great Northern' Tele- 
graph Co , [1907] 2 K. B. 305 ; 76 L. J.K B. 
884 ; 23 T. L. R. 490 ; 12 Com. Cas. 302— 

C. A. 
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See Settlements ; Trusts and Trus- 
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THAMES, River. 

See Metropolis ; Shipping- and Navi- 
gation, Nos 419, 427 ; WATER and 
Watercourses. 


THEATRES, MUSIC HALLS, 
AND SHOWS. 

And nee Agency, 37 ; Compulsory Pur- 
chase, 14 , Intoxicating Liquors. 
98. 

1. Actor — Mnnie Hall Artist — '•'Re-engage- 
went" — Question for Jury.'] — The defendant, a 
music hall artist, agreed with the plaintiffs, who 
were theatrical agents, to pay them a commission 
on all engagements obtained by him, through 
them, and also on all his re-engagements with 
the same halls. During the subsistence of 
certain engagements obtained through the plain- 
tiffs, the defendant, himself, entered into re- 
engagements at the same halls. 

Held — that the word “ re-engagement ” bad 
no definite legal meaning and that the question 
of what was a “ re-engagement ” as distinguished 
from a “fresh engagement” was one for the 
jury. 

Arnold v. Straldon, (1898) 14 T L. R. 637— 

[0. A. 

2. Actor — Opera Singer — "•Servant" — Wages 
or Salary — Preferential Payments in Bank- 
rnptcy Muf, 1888 (61 & 62 Viet. c. 62), s. 1, svib-s. 
1 (b) ”]— An artist engageid to sing during an 
opera season at a certain sum for each per- 
formance. 

Held — that, upon the terms of the contract as 
a whole, he was a “ servant,” and his remunera- 
tion “wages or salary in respect of services 
rendered,” within the meaning of sect. 1, sub- 
sect. 1 (b) of the Preferential Payments in 
Bankruptcy Act, 1888, so as to entitle him to 
priority of payment up to £50 upon the 
winding-up of the company hy whom he was 
engaged. 

In re The Winter German Opera, Ld., 
[ (1907) 23 T, L. E. 662 — Warrington, J. 

3. Actor — “ Underdudy" — Absence of Prin- 
cipal — Right to Play Principal Part — Custom 
of Profession.] — By a written contract the 
defendants, who were the managers of a 
theatre, engaged the plaintiff, who was an 
actress, for the run of a certain play at the 
theatre “ to understudy ” the principal actress at 
a certain salary, and the plaintiff agreed not to 
appear at any place of public entertainment 
elsewhere during her engagement without the 
defendants’ consent. During the run of the 
piece the principal actress left the theatre, and 
trie plaintiff claimed the right to play the part, 
which the defendants lefused. In an action to 
recover damages for breach of the contract, 
evidence was given on behalf of the defendants, 
that an understudy was not entitled as of nght 


to play the principal’s part if the latter was 
absent. 

Held — that no right was conferred on the 
plaintiff to play the part, the contract merely 
imposing on the plaintiff the obligation of 
playing the part if called upon by the managers 
to do so. 

Newman r, A. and S. Gatti, [1907] 24 T. L. R. 

[18— C. A. 

4:. Music Hall — Stage Play — Illegality — 
Agreement to Produce — Liabihty to Damages-— 
Theatres Act, 1843 (6 & 7 Vict o. 68), s. 11.] — 
The plaintiff agreed with the defendants to pro- 
duce at their music hall a sketch called “ The 
Fighting Parson ” for a period of six weeks, and 
the agreement contained a clause that “ if it 
should be found that the artist s performance is 
contrary to law, or is objected to by any licensing 
or any other public authority, th s engagement 
may be cancelled by the company ” (the defen- 
dants). After the plaintiff had produced the 
sketch at the music hall for four weeks the 
defendants, in consequence of a decision of a 
magistrate that a somewhat similar sketch was 
a stage play, and that it was contrary to sect 11 
of the Theatres Act, 1843, to present it at a place 
not licensed as a theatre, gave notice to the 
plaintiff cancelling the engagement. 

Held — that the sketch was a stage play, 
which could not legally be performed at a music 
hall, and that therefore the defendants were 
entitled under the agreement to cancel the 
engagement. 

Decision of Phillimoie, J. (21 T. L. R. 061), 
affirmed. 

Gray v. The Oxford Ld., [1906] 22 T. L. R. 

[684)— 0. A. 

5. Music and Dancing Licences— Poecer to 
impose Condition — Charge to be made for Admis- 
sion — Public Health Acts — Amendment Act, 
1890 (63 & 64 Vict. e. 69), s. 61.]— A bench of 
Justices, in granting a music and dancing licence 
for a hall in connection with licensed premises, 
imposed a condition that a sum of 3d. (at least) 
should be charged to each person for admission, 
and should not be refunded in the form of re- 
freshment. 

Held — that sect. 61 of the Public Health 
Acts Amendment Act, 1890, justified the im- 
position of such a condition. 

Ex PARTE Richards, (1904) 68 J. P. 636 ; 20 
[T. L. R. 669 -Div. Ot. 

6 . Public Entertainment — Public Music and 
Singing— Piano in Hotel Smoking-room — Public 
Health Acts Amendment Act, 1890 (63 & 64 
Vict. e. 69), s. 61.]— ^The appellant, who was the 
occupier of a fully-licensed hotel, kept a piano- 
forte in the smoking-room of the hotel. Piano- 
forte music and' singing were frequently per- 
formed in the room, the performeis being the 
ordinary customers of the hotel, giving their 
services gratuitously, and performing tor the 
entertainment of their friends and the other 
customers of the hotel then using the smoking- 
room. No charge was made for admission to 
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Theatres, Music Halls, and Shows— Continued. ' 
the room. The room was not licensed for public 
singing or music. 

Held — that the room had not been “ kept or 
uspd ” for public music or other entertainment 
within the meaning of sect. 51, sub-s. 1, of the 
Public Health Acts Amendment Act, 1890. 

Bebarley Morley, [1899] 2 Q. B. 121 ; 68 

[L. J. Q. B. 722 ; 63 J P. 682 ; 47 W. R. 674 ; 

80 L. T. 801 ; 16 T. L. R. 392— Div. Ot. 

7. PnhliG Show — “ Other hlte place of puhlw 
entertainment" — Piano on a Portable Platform 
— Burgh Police [Scotland') Act, 18S)2 (66 & 66 
Vict. c. 55), s 397.] — A person who sets up a 
piano on a portable platform oat of doors for 
the use of his party of entertainers sets up a 
public show or other like place of public enter- 
tainment,” within the meaning of sect. 397 of 
the Burgh Police Act, 1892, 

Patrick r. Wood, (1906) 1 F. (J. C.) 4— Ot. of 

[Justiciary. 


determining on the merits an application for a 
licence under sect. 2 of the Theatres Act, 1843, 
free of all restrictions. 

Peg. V. Sglrester, (1898) 62 J. P. 151, dis- 
tinguished. 

Reg. V. Sheeeness Urbak District Codncil 
[(1898) 62 J. P. 663 ; 14 T. L. R. 533, G. A. 


THEFT. 

S/v Criminal Law and Procedure. 


THREATS. 

See Criminal Law and Procedure. 


TIME. 


8 . Theatre — Contract to Allow Theatre to be 
Used for certain Performances — Right of Pro- 
prietor to Allow Theatre to be used for other 
Perfo rmanoes — Theatrical Custom — Eddenec 
ojf.j — A proprietor of a theatre who has con- 
tracted to allow his theatre to he used by a 
theatrical company for certain performances 
during a fixed period has by custom no right, in 
the absence of an express restriction in the con- 
tract, to allow the theatre to be used at other 
hours for performances by another company 
during that period. 

Cotton and another v. Sounbs, (1902) 18 
[T. L. R, 466— Wills, J, 


9 . Theatre— Licence —Grant of— Discretion to 
attach conditions— Iheatres Act, 1843 (6 & 7 
Vict. c. 68).] — A county council acting as the 
licensing authority for the performance of stage 
plays, may m the exercise of their discretion, 
attach to the grant of the licence for such per- 
formances a condition that the licensee would 
not apply for a licence to sell beer, spirits, or 
wine on the premises of the theatre. 

Reg. V. West Riding County Council ((1896) 
2 Q. B. 386 , 60 J. P. 650) followed. 

Where the licensee bound himself by a deed 
of covenant not to apply for a licence for the 
sale of intoxicating liquor, a memorandum of 
which deed was attached to the theatre licence, 
the Court refused to set the deed aside. 

Manchester Palace op Varieties, Ld. v. 

[Manchester Oorpn., (1898) 62 J. P, 426— 
Lancaster Palatine Court. 


10 . Theatre— Licence — Discretion of Liceiw- 
ing Authority— Mandamus — Theatres Act, 1843 
f6 & 7 Vict. c. 68), s. 9.]— A rule made under 
sect. 9 of the Theatres Act, 1843, that “No 
spirituous liquors, wines, ale, porter, cider, 
perry, or tobacco shall be sold, or disposed of in 
the building,” is not tiVTO, vires as depriving the 
Excise authorities of their discretion to grant a 
licence under sect. 7 of the Excise Act, 1835, 
nor does it prevent the licensing authority from 


I. Computation op Time . . . 822 
II Sunday Observance . . .823 

I COMPUTATION OP TIME. 

And see Compulsory Purchase, 6, 0 ; 
Landlord and Tenant, 33 ; Ship- 
ping, 173, 174, 181-187. 

1 . Lighting-up Time — “ One Hour after 
Sunset ” — Greenwich Mean Time — Statutes 
[Dejinitionof Time) Act, 1880 (43 A 44 Vict. o, 9), 
s. 1 — Local Government A.cf,'l888 (51 &62 Vict. 
c. 41), 85.J— By sect. 86 of the Local Govern- 
ment Act, 1888, bicycles and other similar 
machines are required to carry a light “ during 
the period between one hour after sunset and 
one hour before sunrise.” 

By sect. 1 of the Statutes (Definition of Time) 
Act, 1860, “whenever any expression of tune 
occurs in any Act of Parliament, deed, or other 
legal instrument, the time referred to shall, 
unless it is otherwise specifically stated, be held 
in the case of Great Britain to be Greenwich 
mean time.” 

Held — that “ one hour after sunset ’’ was not 
an expression of time within the meaning of the 
Act of 1880, and, therefore, that lighting-up 
I time, within the meaning of sect. 83 of the 
Local Government Act, 1888, was to he reckoned 
from the time of sunset in the particular locality 
in which the alleged offence of riding without a 
light Wd been committed. 

Gordon v, Gann, [1899] 68 L. J, Q. B. 434 ; 63 
rj. P, 324 ; 47 W. R. 269 ; 80 L. T. 20 ; 15 
T. L. B. 163 -Div. Ot. 

2 . Month — Lunar or Calendar — Rule m 
Commercial Documents — Option to Purchase 
Patent Rights “ lodhin six months."} — The 
primary meaning of “month” in legal docu- 
ments is lunar month, and commercial documents 
are within this general rule : 

Reg. V. Chawton, ((1841) 1 Q. B. 247), dictum 
1 of Littledale, J., explained. 
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It may be shown to mean calendar month by 
extrinsic evidence in cases where the ordinary 
lules of construction admit such evidence The 
belief or conduct of the parties cannot affect the 
construction , but an agreement to extend the 
time may be inferred from conduct where to 
insist upon the strict sense of lunar months 
would be inequitable. 

Beuner r. Moore, [1904] 1 Ch. 305 ; 73 L. J. 

[Oh. 377 ; 52 W. li. 295 ; 89 L. T. 738 ; 20 
T. L. E. 125 — Far well, J 

3. Week’s Notieo — Notice gcien 'before 12 noon 
0)1 one Mondiy to Expire at 12 noon on the 
following Wonday — Notice Insufdcientf^ — The 
defendant held certain premises of the plaintiff 
on a weekly tenancy. By the rent-book agree- 
ment 1 C wms stipulated that eitlier plaintiff or 
defendant might determine the tenancy by a 
week’s notice to the other, and that the key was 
to be delivered to the plaintiff or his agent before 
12 o’clock on the day of leaving. 

Held — that, on the true consti action of the 
special agreement, a notice to quit given before 
12 noon on one Monday to expire at 12 noon on 
the following Monday was not a week’s notice, 
as the law does not take notice of the fraction 
of a day. A week’s notice requires seven 
whole days. 

VVEST017 V. Fidlee, [1903] 67 J. P. 209 ; 88 L. T. 

[769— Div. Ct. 

II. SUNDAY OBSERVANCE. 

4. Bilker — Jewish Religion — Jewish Sabb/ith 
— Lords Bay — Sunday Obsermnee Act^ 1677 
(29 Chas. 2, c. 7), s. 1 — Bread Act^ 1822 (3 Geo 
4, G. cvi.), s. 16 — Sunday Observance Prosecution 
Aet, 18/1 (34 & 33 Vict. o. 87), s 1.]— A Jew— 
a master baker — kept his shop closed on Saturday 
during the Jewish Sabbath and on Sunday he 
kept his shop open, and unless he did so the 
Jewish community would be put to considerable 
hardships in the matter of fresh-baked bread 
Information was laid before the magistrate of 
the Police Court of the district that he unliw- 
fully exercised his trade or calling by causing to 
be sold or exposed for sale bread on the morning 
of Sunday, July 2Sth, 1901, contrary to the 
statute 3 Geo. 4, c. cvl. (local), sect. 16, which 
pi-ohibited the making or baking of bread on the 
Lord’s Day in the district. The magistrate in 
his discretion deemed it improper, and declined 
to issue a summons as requested. The Court 
was asked to order the magistrate, by mandamus, 
to entertain a summons. 

Held-— that justices might in the exercise of 
their discretion refuse to issue a summons, even 
if theie was evidence before them, if they con- 
sidered that to do so would be vexatious ; and 
that there were other methods of proceeding 
more applicable to this particular class of offence, 
VIZ,, a prosecution under 29 Chas. 2, c. 7 ,■ and 
that there was no ground for interfering with 
the magistrate’s discretion. 

Bex V. Bros, [1902] 66 J. P. 64 ; 8.3 L. T. 681 ; 

[ 1 8 T. L. R. 39 ; 20 Cox C. C. 89— Div. Ot. 


6. Barber and Ilairdi'esser —Sunday Obsei'v- 
anee Act, 1677 (29 Chas. 2, c. 7), s. 1.] — 
Section 1 of the Sunday Observance Act, 1677, 
provides as follows ; ■' No tradesman, artificer, 
workman, labourer, or other person whatsoever 
shall do or exercise any worldly labour, business, 
or work of their ordinaiy callings upon the 
Lord’s day or any part thereof (works of 
necessity and charity only excepted).” 

Held — that a barber and hairdresser is not 
included under the terms of the Act. 

Palmer v. Snow, [1900] 1 Q. B 725 , 09 L. J 

[Q. B. 366 ; 64 J. P. 342 , 48 W R. 351 , 82 
L. T. 199 ; 10 T. L. R. 16S-Div. Ct. 

6. Chipped Potato Dealer — Bi'cssiny or Selling 
Meat in Cook’s Shop or Yictualling House for 
such as otherwise cannot be Pro tided — Sunday 
Obserianoe Act, 1677 (29 Car. 2, c 7),ss. 1, 3.j — 
A chipped potato dealer who cuts up, cooks and 
fries potatoes, serving the same warm, sometimes 
alone and sometimes with fish, to poor working 
class customers for consumption on and off the 
premises, is dressing or selling “meat” in a 
cook’s shop or victualling house “ for such as 
otherwise cannot be provided,” within the 
meaning of sect. 3 of the Sunday Observance 
Act, 1()77, and is therefore exempt from the 
restriction against Sunday trading contained m 
sect. 1 of that Act. 

Bullen V. ’Ward, (1905) 74 L. J. K. B. 916 , 69 

[J. P. 422 , 93 L. T. 439 ; 21 T. L R. 753 , 21 
Cox C. 0. 28 ; 64 W. R. 411— Div. Ot. 

7. Prosecution for Selluiy Bread — Consent in 
Wiiting — Bread Aot, 1822 (3 Geo. 4, o, cvi.), 
s. 16 — Sunday Obserianoe Pi-oseoution Aet, 1871 
(34 & 35 Viet. c. 87), s. 1.] — In order that there 
should be a bar to the institution of proceedings 
in respect of a matter which is prmdjuoie within 
the operation of a statute, it must be clear, either 
necessarily or by implication, from the language 
used that a limitation is imposed. 

The provisions of the Sunday Observation 
Prosecution Act, 1871, do not apply to prosecu- 
tions under 3 Geo. 4, c cvi. (which is the Bread 
Act applying to the Metropolis), so as to make the 
consent in wilting required by the former Act 
a condition precedent to the institution of a 
prosecution under the latter for selling or 
exposing for sale bread on the Lord’s Day. 

Rex ' ll. Mead, [1902] 2 K.B. 212; 71L. J. K,B. 

[871 ; 69 J. P. 676 ; 60 W. R. 689 ; 87 L. T. 

136 ; 18 T. L. E. 5 14 ; 20 Cox C. C. 337-— 

Div. Ct. 

8. Shopkeeper — Ordinary Calliny — Fouiieen 
Years of Age — Eiidenee.']—T!\xe, appellant was 
convicted under the Sunday Observance Act, 
1677, of exercising certain worldly labour, busi- 
ness and work, the same not being a woik of 
necessity or charity. The evidence showed that 
on a certain Sunday the appellant’s shop was 
open from I 20 to 10 p m.. and various persons 
entered and purchased different artic es from 
the man in charge, who was selling on behalf of 
the appellant, but the appellant was not himself 
present. The appellant not only had the shop 
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in question, but was a beer retailer in another 
town and a cycle repairer. No evidence was 
given for the appellant, and he was not person- 
ally present at the hearing. It was not proved 
that he was over 1-1 years of age. 

Held— that there was no ground for interfer- 
ing with the conviction, 

Conner r. Quest, (1907) 71 J. r, 62 ; 06 L. T. 

[28— Div. Ct. 


TITHES. 

Ecolesiastical Law. 


TOLLS. 

See Highways, 53, 117 — 121 ; Markets 
AND Fairs, 7—10 , Water and 
Wateroourses, 


TORTS. 

I. In GenerA-L 825 

II. Slander op Title . . . .826 

See aUo County Courts , Husband and 
Wife, 48, 19 , Local Goyernment; 
Trade and Trade Unions. 

I. IN GENEEAL. 

1. Conspij'iicy — Combination to do Lawful 
Act — Parents loithdrawing Children from 
School— Action, Cause of— Injury,'] — The appel- 
lant, a Roman Cathol'c, was appointed manual 
instiuctress in a national school in Ireland, of 
which a Presbyterian minister was the manager. 
The respondeat, who was a fresbytenan, called 
a meeting of parents, and some of them deter- 
mined to withdraw their children fiom the 
school The appellant, who was paid by a 
capitation gi'dut, suffered loss in consequence. 
The appellant sued the respondent to recover 
damages for conspiracy 

Held— that there was no evidence of a con- 
spiracy to injure the appellant, and that the 
action was not maintainable. 

Decision of the C )urt of Appeal in Ireland 
([1906] 1 I. R. 61) affirmed 
Sweeney v. Coote, [1907] A. C. 221 ; 76 

[L. J. P. G. 49 , 96 L. T. 743 ; 23 T. L. R. 418— 

H. L. (Ir.) 

2 Sale of Goods — Condition — Purchaser not 
to Sell to Firms on Suspended List — Purchase by 
Ftetader from 'Wholesale Dealer — Contraot loith 
Manufacturer — Interference loith Contractual 
Jtelation — Biglit to Damages.] — The plaintiff 
c mpany sold goods at trade discount prices 
only to wholesale dealers who would sign their 
wholesale dealers’ agreement, and to retail 
dealers who would sign their retail dealers’ 
agreement , the wholesale agreement provided 
that the goods should only be resold at trade 


di.scoiint prices to retailers who would sign 
a retail agreement ; by the retail agreement 
goods were not to be resold at less than list 
prices. 

One E. purchased the plaintiff company’s 
goods from a wholesale dealei, and signed a 
retail agreement ; he resold the same goods at 
the same price to the defendants, who disre- 
garded the list prices. 

The plaintiff.s brought an action against the 
defendants for an injunction to restrain them 
from inciting persons who had entered into 
retail dealers’ agreements with the plaintiffs 
from selling the plaintiffs’ goods in breach of 
those agreements. 

Held — that the action faded. 

Semhle, there was no contiact between the 
plaintiff company and E. ; but, even if there 
was, there was no cause of action ; interference 
with contractual relations between other persons 
IS not actionable unless it is of an active nature 
and produces substantial damage. 

National Phonograph Co., Ld. r. Edison- 

[Bell Consolidated Phonograph Co., 

Ld , (1907) 76 L. J. Ch. 194 ; 96 L. T. 218 ; 

23 T. L. li. 189— Joyce, J. 

II. SLANDER OF TITLE. 

3. Disparagement of Goods— Rii-al Mews- 
paper — False Statement as to Ciretilation.] 
—The plaintiff and the defendant were the 
owners of newspapers circulating in the same 
locality, and the defendant published a state- 
ment, which was untrue, that “ the circulation 
of” his newspaper “is 20 to 1 of any other 
weekly paper” m the district; and “where 
others count by the dozen, we count by the 
hundred.” 

Held — that the above statements were not a 
mere puff by the defendant of his own news- 
paper, but amounted to an untrue disparagement 
of the plaintiff's newspaper, and were actionable 
on proof of actual damage ; but that as no 
damage was proved the actiou failed 

Lynb r. Nicholes, (1906) 23 T. L. R, 86— 

Eady, J. 

4, Dvsparaqenent of Rival Trader's Goods 
— Special Damage — Cause of Actum] — Mere 
puffing of one’s own goods as being superior to 
those of other persons is not actionable ; but it 
IS actionable to falsely disparage other persons’ 
goods as being rotten, if special damage results 

The plaintiffs, defendants, and other firms 
were tendering for a contract to supply wood 
paving blocks to a road authority. Before the 
final meeting of the authority for the considera- 
tion of tenders the defendants sent out a circular 
to certain members of the authority advising 
them to inspect certain roadways paved with 
wood supplied by the plaintiffs “ which are now 
m a rotten condition ” As a lesiilt the plaintiffs, 
though they obtained the contract, had tn accept 
teims as to “retention” money, which otherwise 
would not have been imposed upon them. 

Held — ( l) that the judge had rightly held 
that the circular might be defamatory, and had 
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rightly left it to the jury to say whether it was 
defamatory ; and (2) that there was evidence 
of special damage justifying a verdict for the 
plaintiffs. 

\Vhite V. Mellin ([1895] A. G. 164 ; 64 L. J. 
Ch. 308 ; 59 J. P. 628 ; 43 W. R. 363 ; 72 L. T. 
334 — H. L.) and HubharU 4’ Sons v. Winunso7b 
([1899] 1 Q. B. 86 ; 68 L. J. Q. B. 34 , 79 L. T. 
429—0, A., see PLEAJDma,9) discussed. 

A.LCOTT U, MILLAE’S KARRI AND JARRAH 
[Forests, Ld., (1905) 91 L. T. 722 ; 21 T. L. R. 

30- C. A. 

fi. Malice — Damage.^ — To support an action 
for slander of title the plaintiff must allege and 
prove (1) that the statements complained of 
were untrue, (2) that they were made maliciously, 
and (3) that special damage has been caused. 

The defendants had obtained from the M. 
company in France the exclusive right to sell 
M. tyres in England, 

Held — that, upon a consideration of the 
various agreements, the defendants might 
reasonably conclude that the plaintiffs could not 
supply or impoit M. tyres. And, this being so, 
that there was no malice in their making a 
statement to that effect ; for a man may push 
his own business, even if in so doing he inci- 
dentally injures his neighbour’s : to make the 
act malicious, it must be done with the direct 
object of causing injury. 

Decision of 'Walton, J. (52 W. R. 254 ; 20 
T. L, R. 88), reversed. 

Dunlop Pnettmatio Tyre Co., Ld. v. Maison 
[Talbot and Others ; Clipper Pneu- 
matic Tyre Co. v. Same, (1904) 20 T. L. li 

579—0. A. 


Royal Bakinu Powder Co. v. Weight, 

[Crossley & Co., (1901) 18 R. P. C. 95— 

H. L. (E.). 

7. Words JDlspaj'aging the Plaintiff's Pro- 
joei'ty — “ Haunted House ” — Special Bamage — 
Malice — Ei'idence of — Fair Comment.'} — In an 
action to recover damages in respect of an 
article in a newspaper containing alleged de- 
famatory statements against the plaintiff’s pro- 
perty — namely, that a house owned by the 
plaintiff was haunted, and describing the inci- 
dents alleged to have taken place there — the 
jury found a verdict for the plaintiff. 

Held — that judgment must be entered for the 
defendants upon the ground that there was no 
evidence of special damage. 

Barrett v. Associa'ped Newspaper®, Ld., 
[(1907) 23 T. L. R. 666— C, A. 
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See also Sale op Goods , Torts. 


6 . Malice — Special Damage — Injuring Rights 
— Protection of Rights .'] — The appellants, who 
were the plaintiffs, brought an action for trade 
hbel, or slander of title, by reason of which the 
appellants suffered damage. The hbel was that 
the appellants could not sell their goods under 
the label shown in the “ Trade Marks Journal ” ; 
that it had become unlawful to do so by reason 
of the order expunging them from the Register ; 
that the defendants would proceed against any 
one selling under those labels ; and that the 
appellants had no right to use the words “ Royal 
Bakmg Powder.” 

Held (by Lord Halsbury, L.C., and Lords 
Davey and Robertson) — that the threat to sue 
must be shown to have been made for the pur- 
pose of injuring the plaintiffs, and not for the 
bond fide protection of the defendants’ rights, 
and without any real intention to follow it up by 
action or other legal proceedings ; that the state- 
ments in the circular were untrue and made 
inaliciously ; but as there was no clear evidence 
that the appellants had suffered special damage, 
the appellants could not claim legal damage for 
doing that which they had no right to do. 

Held (by Lords James and Morris) — that the 
appellants had proved neither malice nor spec’al 
, damage. 


I. TEADE NAME. 


1. Similarity of Trader's Name — Injunction 
Refused .] — The plaintiffs were six persons named 
Attenborough, and were all related to one Robert 
Attenborough, who established a pawnbroker’s 
business in London some hundred years ago. 
They brought an action against the defendants 
claiming inter alia an injunction to restrain 
them from proceeding with the registration of 
a company under the name of “Jay, Richard 
Attenborough & Co., Li.,” or any other name of 
which Attenborough formed part. The Court 
held that on the facts of the case there was no 
ground shown for interference by injunction. 


Attenborough v. Jay, (1898) 14 T. L. R. 439 ; 
[affirming North, J. (1898), 14 T. L. R. 365 

— C. A. 


11. TRADE CUSTOMS. 

2. Hop Trade — Right of Set-off against 
Principal Belt due from Factor.]— In an action 
brought to recover £184, the balance due in 
respect of 255 pockets of hops, which the plain- 
tiffs alleged they had sold for the defendants, 
the defendants relied on a custom, which they 
said existed in the hop market, that, where a 
merchant was dealing with a hop factor, he had 
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a right to treat the factor as the only principal, 
and to settle for hops bought by payment and 
set-off in account with the factor only. The 
Court held that no such custom had been estab- 
lished, and that even if it had been that it would 
have been far too wide to be reasonable. 

Cooper v. Steattss k Co. (1898) ; 14 T. L. E. 

[233 — Kennedy, J. 

3. Lightermen — WovMng Overtime — Pay- 
ment ly Person other than Employer,'] — The 
plantiff alleged that, by a custom of the Eiver 
Thames, where a “foreign” or “ oversea” cargo 
of sugar or similar heavy goods was discharged 
into lighters, the lightermen were entitled to be 
paid a shilling an hour for working overtime by 
the persons who got the benefit of the overtime 
work, m addition to the payment for oveitime 
which the lightermen received from theii’ em- 
ployers under Lord Brassey’s award. 

Held — that the alleged custom was unreason- 
able and was not proved. 

Grey v. Butler’s Whaep, Ld. (1898), 3 

[Com. Cas. 67 ; 14 T. L. E. 217— Kennedy, J. 

III. TEADE COMBINATION. 

4. Circular — Interference with Business — 
Inducing Persons not to deal imth Traders — 
Cause of Action.] — A statement of claim in effect 
stated that the defendants, in conjunction with 
others, had maliciously interfered with the plain- 
tiffs in carrying on their business by issuing a 
circular asking persons not to deal with them. 

It was alleged that the intention of the defen- 
dants and other signatories to the circular was 
to induce printseUeis to refrain altogether from 
dealing with any print publisher who might sell 
any goods to the plaintiffs, and to coerce print- 
sellers into refusing to supply the plaintiffs with 
any goods ; that the defendants had so coerced 
the majority of the printsellers in this country, 
and that the plaintiffs had suffered damage in 
consequence. 

Held, by Bigham, J. (Phillimore dissenting) — ' 
that, as an action would not lie against persons 
who, for their own benefit, combined to induce 
others to refrain from dealing with a particular 
pel son, the plaintiffs’ statement of claim dis- 
closed no cause of action, since theacts complained 
of, if done by an individual, would have been 
lawful, and they did not become tortious because 
they were done by several in combination. 

Boots’ Cash Chemists (Lahcashirb), Ld. v. 

[Grdhdy, (1900) 48 W. E. 638 , 82 L. T. 769 ; 

16 T. L. E. 467— Div. Ct. 

6. Comhination of Insurance Companies — 
Agreement Not to Pay Commission Except to 
Brohers — Held not "Wrongful.] — The A. Society 
had been in the habit of effecting their fire 
insurances through a firm of brokers, who, as is 
usual, received a commission from the insurance 
companies. In order to earn this commission 
for themselves the A. Society lesolved to deal 
direct with the companies : thereupon the latter 


resolved to pay no commission on the Society’s 
insurances to anyone but a hand fide broker, who 
would undertake not to part wdth such commis- 
sion to the insured. The A. Society then ap- 
pomted the B. Society their agents to effect 
insurances, and the companies passed another 
resolution not to pay to the B. Society any com- 
mission on insurances effected for the A. Society. 
The B. Society and its secretary brought an 
action for an injunction and damages. 

Held — that they could not succeed : for 

(1) it was clearly in the companies’ real 
interests to have insurances effected through 
professional brokers, and therefore the resolution 
was not wrongful ; 

(2) there was in any event no damage, since 
the B. Society, not being professional brokers, 
must have accounted to the A. Society for any 
commissions received. 

Workman and A. & N. Auxiliary Co-opeea- 

[tive Society, Ld. d. London and Lalx'a- 

SHiRE Fire Insurance Co. and Others, 
[(1903) 19 T. L. K. 360— Kekewich, J. 

lY. EESTKAINT OF TEADE 

And see Infants, No. 11 ; Medicine, 
No. 2. 

6, Agents of Insurance Society — Agreement 
not to gne Information about or Interjere with 
Business or Bepresent other similar Busitwss 
within fifty Mile i for one year on ceasing to be 
Agent — Breaches — Liquidated Bamages — 
Injunction — Eleetion.] — The plaintiffs by an 
agreement appointed the defendant to the office 
of inspector of agents, with headquarters at 
London or elsew'^here as the plaintiffs should 
determine , and it was piovided in clause 7 of 
the 1st schedule thereto that, if the defendant 
should cease to act at any time under the agree- 
ment for the plaintiffs, he thereby hound himself 
and agreed not to give any information about 
the plaintiffs’ connections, or interfere either 
directly or indirectly with the business of the 
plaintiffs, or to represent any other corporation 
doing similar business to the plaintiff coiporation, 
either directly or indiiectly, within a radius of 
fifty miles from his headquarters within one 
year at least fiom the date of his ceaung to 
receive remuneration of any kind from the plain- 
tiffs ; and in case of the breach of the agreement 
ip. that behalf the defendant should pay to the 
plaintiffs a sum of £100 by way of ascertained 
and liquidated damages. The defendant com- 
mitted breaches of the agreement. The plaintiffs 
claimed an injunction and liqmdated damages. 

Held — that the plaintiffs had an option to 
elect between but could not adopt both remedies. 
If they elected to take liquidated damages there 
was no room for an injunction, for the £100 
damages was all they were entitled to. If, on 
the other hand, they elected to take an injunc- 
tion, they could not have judgment as well for 
the £100 liquidated damages. 

General Accident Assurance Corporation 

[v. Noel, [1902] 1 K. B. 377 ; 71 L. J. K. B. 

236 ; 60 W. E. 381 ; 86 L. T. 566 ; 18 T. L. E 
164— Wright, J. 
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7. Aqeiits of Insurance Society — Heasonatle- 
ness — Construction — Not to interfere with the 
'■‘Business" — Business of Agency, not of whole 
Society. 1 — The agents of an insurance society 
agreed “ to introduce all the members in my 
agency to my successor or to any officer of the 
society, and not to interfere directly or indirectly 
with any of the business after having resigned 
this agency or being dismissed therefrom.” 

HbTjD — that upon the true construction of this 
covenant the word “ business ” referred only to 
the particular agency of the individual agent, 
and that, therefore, the covenant was not void 
as being too wide and unlimited as to space. 

BA-UR and Others r. Craven and Others, 
[(1901) 89 L. T. 571 ; 20 T. L. R. 51. 

8. Builders' Merchant — JReasonahleness of 
Covenant — Limit of Sgiace'] — The defendant, on 
entering the employment of the plaintiffs, who 
were builders’ merchants, carrying on business 
at Southampton, with branch offices at Bourne- 
mouth, Poole, Braiiksome, Portsmouth, and 
Guildford, covenanted that he would not for the i 
period of fourteen years after the termination of 
his employment, at any place within a radius of 
thirty miles, either from the Town Hall at 
Bournemouth or from the Bargate at South- 
hampton, carry on, or be concerned or interested 
in any capacity in carrying on, the business of a 
builders’ merchant or manufacturer of or dealer 
in cement, lime, bricks, plaster, lathes, waiting, 
and any other building materials which at any 
time during his employment should be manufac- 
tured by, or dealt in, or sold on commission by 
the plaintiffs, or any other business, trade, or 
manufacture not within the foregoing of the 
same or a like nature or charactei as the business 
then carried on, or which during his employment 
might be carried on by the plaintiffs. 

The defendant, after leaving the plaintiffs’ 
employment, carried on business as a builders’ 
merchant within seven miles of the Town Hall 
at Bournemouth. 

Held — that fourteen years was not excessive, 
but that the area was larger than was reasonably 
required for the protection of the plaintiffs’ 
trade, and was an indivisible area, and that on 
that ground the covenant was unreasonable 

Decision of Kekewich, J. (93 L. T. 236 ; ^ 
T. L. R. 691), affirmed. 

Hooper and Another r. Willis, (1906) 91 
• [L. T. 621 ; 22 T L. R. 151—0. A. 

9. Carrier — Uxees-nve Restriction on Sale of 
Business — Canvassing Customers of Original 
Business,'\ — A carrier between Glasgow and 
Dumbarton sold his business, binding himself 
not to carry on a similar business in the United 
Kingdom for a period of ten years. He broke 
the agreement by starting an opposition business. 
Interdict agamst his carrying on the business 
refused on the ground that the restriction was 
excessive. Interdict against his canvassing the 
customers of his original business granted. 

Maoearlane v. Dumbarton Steamboat Co,, 
[(1899), 36 S..L. R. 771 ; 7 S. L. T. 106. 


I 10. Chemist — Covenant not to Compete-^ 

\ Duration of Restriction — Validity.'] — The 
defendant, a manufacturing chemist, agreed to 
enter the service of the plaintiffs, who were 
also manufacturing chemists, and to sell to them 
his implements of trade and trading connection. 
The defendant also agreed that, if the purchase 
was completed, he would not enter into business 
competition against the plaintiffs, either for 
himself, or as manager, or assistant, under a 
penalty of £200. The defendant, having left 
the plaintiffs’ service, entered into business 
competition with them. 

Held— that the words of the agreement were 
not too vague, that they were not limited to the 
period of the defendant’s service, and that the 
agreement was not void as being in restraint of 
trade, 

Marshalls, Ld. r. Leek, (1901) 17 T. L. R. 

[26 — Phillimore, J. 

11. Clerh — General Covenant — Reasonable- 
ness — Biidcnce — Injunction.] — The plaintiff, a 
hardware manufacturer and factor, entered into 
an agreement with the defendant by which the 
defendant agreed to serve him m the capacity of 
” clerk, &c ,” in the plaintiff’s business, whereby 
the defendant agreed that he would not during 
his said service and employment, or after the 
determination thereof by notice, discharge, or 
otherwise howsoever, make known or divulge 
to any person or persons the secrets of the 
plaintiff, or the mode or principle used or 
adopted by him in the said business, or any part 
thereof, or any information whatever with regard 
to the same, or during or after the determination 
of such service as aforesaid, work for or serve 
any other person or persons, company or firm 
carrying on or engaged or dealing in the same 
kind of basiness, or any part thereof, within a 
radius of twenty-five miles from the works of 
the plaintiff without his written sanction. 

The defendant left the plaintiff’s employment, 
and entered the employment of a firm who 
carried on a similar business to that of the 
plaintiff, and were competitors in trade with 
the plaintiff, and whose works were about three 
miles from the plaintiff’s. 

Held — that the defendant was deliberately 
doing what he plainly agreed not to do, and he 
must be restrained from continuing in the service 
of the firm. A restriction in restraint of trade 
may be good in part, and bad in part. Reason- 
ableness of a covenant in restraint of trade is a 
question for the Court alone. Evidence of such 
reasonableness is inadmissible. 

Haynes v. Doman, [1899] 2 Oh. 13 ; 68 L. J. Oh. 

[419 ; 80 L. T. 669 ; 15 T. L. R. 364—0. A. 

12. Clerh — Negative Stipulation — Severable 
covenant — Injunotion.] — H. agreed to serve R. 
and Co. of W. as confidential clerk for a term of 
five years from the 1st Jan. 1896, with an option 
on the part of R. and Co. to renew the engage- 
ment for a further term of five years. R. and 
Co. had power to dismiss H. upon giving him 
three months’ notice. H. agreed during the 
term to devote the whole of his time, care, and 
attention, to the business of R, and Co,, and that 
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he would not “during the engagement,” without 
their previous consent m writing, be engaged as 
principal, agent, servant, or otherwise, in any 
business similar to that of R. and Co.. “ or in 
any other business whatever ” upon pam of 
instant dismissal. H. covenanted that if he 
were dismissed be would not within three years 
from the time of such dismissal be engaged as 
principal, agent, servant, or otherwise m any 
business similar to that of R. and Co. within 150 
miles of W. In 1898, H. left the employment 
of R. and Co. without leave, and entered the 
service of a firm carrying on a similar business, 
and solicited orders from the customers of R. 
and Co,, who applied for an injunction restrain- 
ing H. from carrying on, as principal, agent, 
servant, or otheiwise, any business relating to 
the goods sold or manufactured by them, and 
from soliciting orders for any other persons. 

Held — that the agreement by H. not to 
engage “ in any other business ” was severable 
from the remainder of the clause ; and that 
upon R. and Co, undertaking not to exercise 
their option to renew the engagement, they 
were entitled to an injunction lestrammg H. 
during his engagement from carrying on or 
being engaged in any business similar to that of 
R. and Co. 

Decision of North, J , reversed. 

RoBiNBOiir & Co,, Ld. V. Heuee, C. a., [1898] 

[2 Oh. 151 ; 67 L. J. Oh. 644 ; 79 L. T. 281 ; 

47 W. E. 34-0. A. 

13. Coal Bmoms — “ Coneerncd nr %nterested 
ill " — Construction.'] — A. sold his home coal 
business to the plaintiff, and covenanted not to 
be concerned or interested m a coal business in 
Great Britain. He sold his export and foreign 
coal business to a company, looking to the profits 
of the company for his purchase-money. The 
company started an Englnsh coal business. 

Held — that A. was not “concerned or inte- 
rested ” in such business merely because he had 
not been paid in full. 

CoEY & Son, Ld. v. Ha.eeisoe, [1906] A. C. 

[274 : 76 L. J. Ch. 714 , 93 L. T. 318 

L. (E.). 

14. Construction — Consideration— Validity — 
Limit of Time.] — An agreement between master 
and servant dealing with what is to happen 
when that relation ceases, and in restraint of 
trade, must be construed according to the ordi- 
nary canons of construction. 

The mere continuance of the engagement 
affords sufficient consideration for such an 
agreement. 

Such an agreement between a firm of hay and 
corn dealers and an employee is to be construed 
with reference to the relation between the parties. 
A restriction that in the event of the employee 
ceasing to represent the firm he shall not enter 
into business for himselt or with others, or with 
any other firm within a radius of two miles from 
the firm’s shop in which he has been engaged 
without having first obtained the firm’s written 
consent, is valid, and is confined to business of 
BD.— VOL. Iir. 


the same iiatuie as the one m which the 
employee was ttieii ongageil. The absence of a 
limit of tiniedoes not render the agi cement void. 

Ilaiiiics V. IJoman ([1899] 2 Ch 13: 68 
L. J Oh. 419 ; 80 L T. .->69 ; l.i T. L. 11. 361— 

G. A. stqirit] followed. 

Hood and Moores Stokes, Ld. r. Jones, 
[(1899) SI L T. 1G9— Oozen^-Hardy. J. 

15. “ Lin'cthj or i/idirecfhi enyinjed, con~ 
corned, or interested at" a Lii'^iness — Entering 
Service of Rival Trader.] — Where a pcr.'-on, 
upon eiiteiing the employment of a tr.uler as a 
servant in the business, covenants that he will 
not wdthm a certain tune after leaving the 
employment directly or iiuliiectly be engaged, 
concerned, or interested in, or carry on a similar 
trade or business w'ltliiii a certain distance, it is 
a breach of that covenant to eiitei the employ- 
ment of a trader carrying on a similar business 
as a servant in that business. 

Cade v Calpe, (190 J) 22 T. L. 11. 243 — 

[Kehevvicli, J. 

16. Llrecthj or indirectly interfere with, 
prejudice or iii'anij manner cijfvot" — Setting up 
Rival Business.] — The defendant W'as engageil 
as traveller to ihe plaintiff, and he agreed that 
he would not “on the terraiaation of this en- 
gagement or within two years thereafter, without 
the consent in writing of” the plaintiff “either 
in his own name or in the name or names ot any 
other person or persona, directly or indirectly, 
interfere with, prejudice, or in any manner 
affect the trade or business or reputation of the 
said" plaintiff, and would not solicit the latter s 
customers. 

Held — that the agreement did not present 
the defendant from setting up a rival biismeis 
provided that he did not solicit the plaintiffs 
customers. 

Reeve v. Marsh (1906), 23 T. L. R. 24— 

[Parker, J, 

17. Hay and Straiu MercMut—Reasonabie- 
iiess—In'jUnGtion.]—\3. being in the employ of 
the plaintiffs, who were wholesale and retail hay 
and straw merchants carrying on business lu the 
United Kingdom and elsew’here, covenanted that 
he would not, “ for the space ot twelve months 
next after his leaving or being dismissed, cairy 
on the business of hay and straw merchant or 
enter into the service of, or act as agent for, any 
person or persons carrying on the business of 
hay and straw merchants in the United Kingdom 
of Gieat Britain and Ireland, or in France, or in 
the Kingdom of Belgium or Holland, or m the 
Dominion of Canada.” 

B. having voluntarily left the plaintiff's em- 
ploy, immediately entered the service of a rival 
hay and straw merebant in London. 

Held by the Court of Appeal (dhsentiente, 
Vaughan Wilbams, L J.) — ^that the restraint 
being reasonably required for the protection of 
the plaintiffs, having legaid to the nature of 
their business, was not void, and that therefore 
B. must be restrained by injunction from com- 
mitting a breach of his covenant. 
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Undeewood & Sons, Ld. v. Baekee, [1899] 

[1 Ch. 300 ; 68 L. J. Ch. 201 ; 47 W. E. 347 ; 

80 L. T. 30(5 ; 16 T. L. E. 177-C. A. 

18 , Illegal Assoeiation — Expulsion of Mem- 
ders — Enforcing Agreement — Injunction — Trade 
Union Act, 1871 (34 & 35 Viet, c, 31), as. 2, 3, 4 
— Trade Union Act Amendment Act, 1878 (39 
& 40 Yict. G. 22), s, 10.] — A tea clearing Eouse 
consisted of members who were certain dock 
companies and tea warehouse-keepers, and apart 
from formal mattei s such as notices, the amount 
of the subscriptions of members and the man- 
agement of the business, the substantial essence 
ot the association was contained in rule 11, 
whereby all the members agreed to charge in 
respect of certain services to goods, such as 
landing, bulking, rent, &c., not less than a 
specified tariff, and to ensure that there should 
be no evasion of that contract or bargain there 
was a provision in rule 11 that “No other dis- 
count, no money gratuities, and no advantages, 
direct or indirect, shall be offered or allowed by 
any member to any merchant, broker, or other 
pel son in connection with any matter or thing 
in any wise relating to the tea clearing house 
agreement,” By rule 14 it was provided that 
“ No subscriber shall be entitled to warehouse or 
deposite tea with, or employ in connection with 
tea, any dock, company, or tea warehouse keeper 
who IS not a member of the clearing house or to 
purchase or sample any tea from the warehouse 
of any non-member, and by rule 16 any member 
or subscriber breaking or failing to observe any 
of the rules should be Eable to expulsion by 
resolution of the committee.” 

A resolution was passed by Ihe committee 
expelling the plaintiffs from membership of the 
association on the ground that they had com- 
mitted a breach of the rules. The plaintiffs 
claimed an injunction restraining the defendants 
from acting on the resolution. 

Held — that the agreement between the 
members of the association was one which the 
Court had no power to enforce, as the association 
came within the definition of a trade union con- 
tained in sect. 16 of the Trade Union Act 
Amendment Act, 1876, and was illegal, and that 
granting the injunction would be directly to 
enforce the agreement. 

Righij V. Connol ((1880), 14 Ch. D. 482 ; 49 
L. J. Gh. 328 ; 28 W. E. 660 ; 42 L. T. 189— 
Jessel, M.E.) followed, 

Swaine v. Wilson ((1889), 24 Q B. D. 262 ; 69 
L. J. Q. B. 76 ; 64 J. B. 484 ; 38 W. E. 261 ; 62 
L. T. 309—0, A.) — not to the contrary, 

Ohambeelain’s Whaee, Ld, v. Smith, [1900] 

[2 Ch, 605 ; 69 L. J. Ch. 783 ; 49 W. E. 91 ; 

83 L. T. 238 ; 16 T. L. E. 514—0. A. 

19* Jeweller — Covenant iy Manager not 
' to become “ interested in a similar Trade or 
Eus-lness” — Proprietary or Pecuniary Interest 
in the Success or Failure of a similar Trade or 
Business — Junior Assistant or Counter Sales- 
‘ wan — Breach of Covenant.'] — The plaintiffs 
' earned on a jewelleiy business with several 
branches in Eegent Street. The defendant had 


served the plaintiffs as manager of one of the 
Eegent Street branches, covenanting amongst 
other things, that he would not after the ter- 
mination of his engagement become “ interested 
in a similar trade or business ” to that carried on 
by the plaintiffs within a distance of twenty 
miles from Eegent Street. The plaintiffs ter- 
minated the engagement in 1901, and in 1902 
the defendant became one of the junior assistants 
or counter salesmen to other jewellers in Eegent 
Street, close to one of the plaintiffs’ branches, at 
a salary of £2 a week, without commission or 
other direct or indirect pecuniary interest in the 
business. 

Held — that the covenant, fairly construed, 
prohibited the defendant from being interested 
in a similar business in the sense that he must 
not have a proprietary or pecuniary interest in the 
success or failure thereof ; and that he had not 
committed a breach of covenant. 

Smith V. lianooch ([1894] 2 Ch. 377; 63 
L. J. Ch. 477 ; 68 J. F. 638 , 42 W. E. 466 ; 70 
L. T. 678 — C. A.) applied. 

Gophie Diamond Co. r. Wood, [1902] 1 Ch. 

[950; 71 L. J. Ch. 650; 60 W. E. 603; 

86 L. T. 801 ; 18 T. L. E. 492— 
Eady, J. 

20 . Medical Man — Not to Practice in Eistrlct 
— Reasonableness.]— The B. slate quarries, em- 
ploying 600 men m a remote village, engaged a 
medical man to attend to the men and their 
families. For so doing he was to receive a fixed 
salary, and to be at liberty to hold local appoint- 
ment and to practise in the district “ but only 
during the tenure of his appointment.” In the 
event of either paity terminating the agreement 
he was to “ then discontinue practice in the dis- 
trict.” 

Held— ( diss. Lord Young) that the restric- 
tive covenant was not unreasonably wide, and 
that the employers had sufficient interest to 
enforce it. 

Ballaohdlish Slate Qdaeeies Co. v. 

[Geant, (1904) 5 F. 1,106— Ct. of Sess. 

21 . Mil'k Seller — “ Neighbourhood ” — In- 
junction.] — By an agreement dated the 18th 
Sept., 1893, Martin sold his retail milk business 
and goodwill to the defendant Stride, and cove- 
nanted “ not to employ any one or retail milk 
on Ins own account in the neighbourhood of 
Southampton or Norham.” On a breach of this 
covenant the County Court judge granted an 
injunction in the terms of the covenant. The 
defendant appealed on the grounds that the 
covenant was wider than was necessary to 
protect tbe plaintiff, and therefore void, and that 
the injunction was bad, not bemg sufficiently 
definite in showing exactly where the defendant 
could not trade. 

Held — that the covenant was not too wide to 
protect the plaintiff, and that the injunction 
following the terms of the covenant was not too 
indefinite as the parties must know its meaning, 
and that the word “neighbourhood” meant im- 
mediate neighbourhood. 

Steide V. Maetin, (1898) 77 I<. T. 600 — 

[Div. Ct. 
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22. Musw Sail Artiste — Restraint for Six 
Months after Engagement — Within Twentii Miles 
of Manchester — Reasonableness .^ — A music-hall 
artiste undertook a week’s engagement at a 
Manchester music-hall and agreed not to per- 
form within twenty miles of Manchester before 
or within sis months after such engagement. 
The radius of twenty miles included populous 
towns, but Manchestei places of entertainment 
were accessible to and patronised by the inhabi- 
tants of such towns. 

Held — that under the circumstances the re- 
straint was not unreasonable. 

Norilenfelt and Maxim Nordenjelt Cans and 
Ammunition Co. ([189-1] A. G. 535 ; 63 L. J. 
Oh. 908 ; 71 L. T. 189— H. L.) applied. 

Tivoli (Manchbsteb) Ld. v. Collet and 

[Others, (1901) 52 W. R. 632 ; 20 T. L. R. 

437 — ^Walton, J. 


23. Publisher — Limit of Time and Sjgaee — 
Assignee of Business— Right to Sue on Cove- 
nant .'] — The defendant and his partner, who were 
publishers and proprietors of a magazine, sold 
their business to a limited company, and agreed 
to become managing directors of the company 
for three years. The agreement further provided 
that the vendors would not during the three 
years, if they continued to be managing directors, 
either solely or ]ointly, carry on or engage 
directly or indirectly in any other trade or 
business, or if they, or either of them, for any 
reason ceased to be managing directors or 
director, they or he would not, during the 
period of ten years from the date of their or 
his so ceasing, carry on or assist or take part, 
directly or indirectly, in the same or a similar 
business in the Oity of London, or within twenty 
miles thereof. A receiver, who was appointed 
on behalf of the debenture-holders in the com- 
pany, sold the business to the plaintiff, and 
informed the defendant that his services as 
managing director would no longer be required. 

Held — that the covenant was not too wide ; 
that the covenant was not put an end to by 
the receiver informing the defendant that his 
services would no longer be required ; and that 
the benefit of the covenant passed to the 
assignee upon the assignment of the goodwill of 
the business. 


Welstbad V. Hadley, (1905) 


21 T. L. R. 165— 

0. A. 


24. Reasonableness — Policy of the Law ] — 
Observations as to the law with regard to cove- 
nants in restraint of trade, and their validity. 

Dottridge Bros., Ld. v. Crook, (1907) 23 
[T. L. R. 644— Neville, J. 

25. Reasonableness-Covenant TJnlmited in 
Area but Limited %n Time — Manufacturers of 
Brewing Materials— Manager to Firm of Manu- 
facturers— Reasona bleness.]—Tlhe defendant was 
employed as manager by the plaintiff s, who were 
the manufacturers of certain products used in 
brewing, and he covenanted with them that he 


would not, for a period of five yeais after leaving 
their employment, enter or be in the employment 
of any hou.se carrying on a similar business, or 
carry on or be engaged in any such bu^iness, 
excepting any business not competing or calcu- 
lated to compete with the plaintiffs’ business. 
The plaintiffs had a large business in England, 
and were extending their business to other 
countries indifferent parts of the world. Within 
five years after leaving plaintiffs’ employment 
the defendant entered into the employment of a 
person carrying on a similar business m England 
competing with the plaintiffs. 

Held — that the covenant w’as not unreason- 
able, as being too wide, and was therefore valid. 

White, Tomkins k Courage r. Wilson, (1907) 
[23 T. L. R. 469— Eady, J. 

26. Reasonablene,ss — A Quest ion for the Judge., 
notfor the Jury ] — Where a covenant in restraint 
of trade is impugned by the covenanter as being 
unreasonable the question of unreasonableness is 
(after the jury have found the necessary facts) 
a question for the ]udge. 

Malian v. May ((184.1) 11 M. and W. 553 ; 
63 R R. 708) followed. 

A manager of a business covenanted with his 
employers, who were cider mei chants, manu- 
facturing chemists, and cordial compoundeis, 
not to engage in a similar business within five 
years of leaving their service. 

The business was nob a very large business, 
and the great bulk of the customers were m 
England. 

Held — that a “ world wide ” restriction was 
too sweeping, and unnecessary for the protec- 
tion of the employers, and that, therefore, it 
could not be enforced. 

Dowdbn & Book, Ld. r. Book, [1904] 1 K. B. 

[45 ; 73 L. J. K. B 38 ; 52 W. R. 97 ; 89L.T. 

688 ; 20 T. L, R. 39—0. A. 

27. Reasonableness — Space Limit — “ Eastern 
Hemisphere^' — Pneumatic Tube Company]— 
The plaintiff company were introducing a new 

I and peculiar biisine.'S, virtually unknown except 
in America, into Europe and the Eastern Hemi- 
sphere generally, where a considerable business 
was expected. 

They engaged the defendant as their manager; 
and he agreed, in the event of his leaving their 
service, not to engage or be employed dining the 
next five yeai-s in any similar business “ within 
the limits of the Eastern Hemisphere.” 

Held (Cozens-Hardy, L.J., dissenting)— that 
the covenant did not go beyond what was reason- 
ably necessary for the protection of the plaintiff’s 
business, having regard to the peculiar nature of 
the business, and the position occupied by the 
defendant. 

Per Cozens-Hardy, L J. — The covenant wr a 
unreasonably wide and void, the case being 
governed by Bowden and Another v. Poo'k 
(supra). 

Lamson Bneumatio Tube Co. r. Bhillips, 
[(1904) 91 L. T. 363— C. A. 

27—2 
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28. Be&tifU) ant — Corenant ly Sonant n t to 
Bntar the bevnce oy a liiml Butahlnhmeiit — 
Validity oj Aiudt Contract hy lloceuer and 
Manager apyjointed hy the Court.'\ — The 
receiver and manager ot a restaurant business, 
appointed by the Court in certain Chancery pro- 
ceedings, require.l each of the waiters at the 
restaurant to sign an agreement that in con- 
sideration of the employer retaining the waiters’ 
services at 4s per week, the latter agreed not to 
enter into the service of a new lestaurant, about 
to be opened in the vicinity, during the current 
year, and in case of breach to pay Jtl for every 
day he might remain in the service of the new 
restauiant as liquidated damages. 

Held — that the receiver and manager had 
authority to enter into the agreement, and that 
It was a reasonable agreement nece sary for the 
protection of the business. 

Howard •?>. Danner, (1901) 17 T. L R. 548— 

[Byrne, J. 

29. Sale of Business — Covoiant not to ha In- 
terested 111 any Business of a Lite or Similar 
KaUirc — Director of a Company.^ — The defen- 
dant sold to the plaintiff his business of an 
annatto ami food preservatives manufacturer 
and dealer in condensed milk, and covenanted 
that he would not either solely or jointly or as 
agent or manager carry on or be interested in a 
similar business or any business of a like or 
similar nature. The deftndant held loO shares 
in and was a diiector of a company which manu- 
factured dairy utensils and were general dairy 
outfitters, and which sold to a limited extent 
annatto, which they bought w holesale from the 
plaintiff, to some of their customers. 

Held — that the company were carrying on a 
competing business, and that the defendant 
must be restrained by injunction m the terms of 
the covenant. 

Castelli V, Middleton, (1901) 17 T. L. R. 

[373 — Joyce, J. 

30. Sale of Goods to Wholesale Traders — 
Wholesale Traders when they sold to others were 
to procure an Agreement that they loould not 
sell helow certain Prices — Validity,'] — The 
plaintiffs were manufactureis of embrocation 
for horses and cattle, and also for human beings. 
The defendants were minded to buy the em- 
brocation with a view to selling it again, that is, 
to buy wholesale in order to sell to others retail, 
and the plaintiffs made a bargain wdth them 
that they should not sell it below certain prices, 
and that when they sold to others they would 
procure from those others an agreement that 
they would not sell it below ceitain piices. 

Held — that the contract was valid on the 
ground that a man is entitled, when he is selling 
his own goods, to make a bargain as to the use 
to be made of them by the purchaser and was 
not in restraint of trade. 

Elliman Sons & Co. v . Carrington & Son, 

[Ld., [1901] 2 Gh. 275 ; 70 L. J, Oh. 577 ; 49 
W, R. 532 J 84 L. t. 858— Kekewich, J. 


31. Schoolmaster — Assignahility — Reason - 
ahletiess.] — A proprietor of schools, who takes 
from his teachers a covenant that they will not 
teach in competition with his schools wdtliin 
two yeais of leaving his employ, cannot assign 
the benefit of the covenant to a person who 
purchases his schools. 

Quc&re — whether the following covenant is 
unreasonably wide ‘‘ not to teach French for 
two years in any town in which he shall have 
been employed by the employer, or where there 
is a branch of the B. School of Languages, or 
within a ten-mile radius of such towns.” 

Berlitz School op Languages r . Duchene, 
[(19U4) 6 F. 181— Ct. of Sess. 

32. Sole Agency — Sole Right to supply Wine 
to a Restaurant — Agreement to tahe Shares in 
the Business — Issue of Shares at a Discount — 
Contract unlimited as to Time — Restraint of 
Trade — Change in Firm.] — A letter signed by 
two directors of the defendant company, pro- 
vided that the plaintiffs, a firm of wine mer- 
chants, should have the exclusive light of 
supplying certain wines to the company, in 
consideration of the plaintiffs taking and paying 
for 200 shares in the company. 

Held — that the plaintiffs could enforce the 
contract, although they had since admitted a 
new partner into their firm. That, as two 
directors could by the articles foim a quorum, 
it was rightly infeired by the Judge that the 
letter was (m the absence of evidence to the 
contrary) intended to bind the company ; that 
the contract was one for a sole agency, and not 
in restraint of trade, and therefore could not be 
impeached as being unlimited as to time ; and, 
finally, that the contract was not one to issue 
shales at a discount, and that other considera- 
tion could be found for it in the plaintiffs’ 
implied undertaking to supply as tnuch wine 
as might be required of good quality and at 
reasonable puces. 

Sbrvais Bouchard and Others r. Princes 

[Hall Restaurant, Ld., (1904) 20 T, L. E. 

574— C. A. 

33. Solicitor's Cler'h — Reasonahleness — Claim 
fur Liquidated Damages — Injunction.] — A clerk 
to a firm of solicitors covenanted that, if his 
engagement should be terminated, he would not 
“ act for any person who is or has within the 
previous five years been a client of the firm.” 

Held — that the covenant referred to peisons 
who should be clients at the date of the termina- 
tion or within five years before that date, and 
was not unnecessarily wide. 

In such cases a plaintiff, though claiming 
liquidated damages m his writ, may drop that 
claim in his statement of claim, and haS not, if 
he does so, waived his right to ask for an in- 
junction. 

Lewis and Lewis r. Durnfcrd, (1907) 24 
[T. L R. 64-Eaily, J. 

34. Stoohhroher — Covenant — Reasonahleness 
— Validity.] — The defendant, who was em- 
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ployed by a firm of stock and sharebrokers at 
Gaidiff, covenanted that he would not, within 
twenty yearn after leaving his employer’s service, 
carry on the business of a stock and sharebroker 
within fifty miles of Cardiff. 

Held — that the covenant was reasonable. 

Lyddon V Thomas, (1901) 17 T. L R 460— 

[Farwell, J. 

35. Tailor — Future £u,^ine<ssrs — Validity — 
Reasonahleness — Sever atulity.l — By an agree- 
ment in writing the defendant agreed to serve 
the plaintiff, who was a tailor at Weybridge, as 
a cutter, and he further agreed “ not to enter 
into any business arrangement in competition 
with, or that would in any way interfere with, 
the business carried on by” the plaintiff at his 
establishments in Weybridge, or the City of 
London, or at any pf his addresses of the futiiie.’ 

Held — that the agreement was unreasonable 
and void as being too wide, and that it could not 
be severed by disregaiding the part as to future 
adiiresses 

BeethAM r. Feasee, (1905) 21 T. L. R. 8 — 

[Div. Ct 

36. Traveller — Agrei^ment to devote whole of 
irme — Segative stipulation against doing other 
Inisnicss — Injunction.l — The defendant having 
engaged himself as tiaveller for the plaintiffs, a 
firm of wine merchants, agreed to devote the 
whole of his time during the usual business 
hours to the business of the plaintiffs, and not 
directly or indirectly engage or employ hirnself 
in any other business, or transact any business 
with or for any person or persons other than the 
plaintiffs for a term of ten years. At the expira- 
tion of about SIX months of the term, the 
defendant left the plaintiffs’ employ and entered 
that of another firm of wine merchants, and the 
plaintiffs moved for an injunction restraining 
him from engaging in any other business, or 
transacting business for any other persons 
during the term of ten yeais. 

Held— that the negative stipulation in the 
contract was unreasonable, and ought not to be 
enforced, and motion refused. 

Ehrmanh V Bartholomew, [1898] 1 Oh. 671 ; 

r67 L J (Ch.) 319 , 78 L. T. 646 ; 14 T. L. R 

‘ 361 , 46 W. R. 509— Romer, J. 

37. Traveller for Flour hlillers—Prinoijml 
Company — Suhsidiary Company — Servant of 
Siihsidiary Company — Area.] — The defendant 
in 190.) entered into an agreement with the 
chairman of a flour milling company to serve the 
company (called the principal company) or one 
of five subsidiary companies of which the chair- 
man of the principal company was a director, at 
a yearly salary, the service being determinable 
by a month’s notice on either side ; and the 
defendant agreed that he would not within the 
United Kingdom enter the service of any other 
flour miRer, or directly or indirectly engage in sell- 
ing or dealing in floui or other goods dealt in or 
manufactured by the principal and subsidiary 


companies within five yeais from the expiration 
of his engagement wflth either the principal or 
any of the subsidiary companies without the con- 
sent of the principal company. The defendant was 
in fact employed as a traveller by one of the 
subsidiary companies, called the Cleveland Co., in 
the North of England, until his engagement was 
determined by a month’s notice. I’lie bii^-iness 
of this company was confined to three counties 
m the North of England The defendant then 
entered the service of and travelled for a firm of 
millers in the Eastern counties. The principal 
and subsidiaiy companies brought an action for 
an injunction to restrain him from continuing 
m the service. It appeared that the businesses 
of the SIX plamtifiEs extended in the aggiegate to 
every part of the United Kingdom. 

Held — that, the defendant li.rving been only 
m the employment of the Cleveland Co , which 
carried on business in the North of England, the 
area of the United Kingdom, specified in the 
agreement, was too wi<le for their protection, 
and the agreement was therefore unreasonable ; 
and the fact th.it all the plaintiff companies had 
a common management or weie interested in 
each other’s business was immaterial. 

Decision of Neville, J ^ i 

L. J Ch. 119 ; 23 T L. R. 144) rever.sed. 

Henry Leetham & Son.s, Ld. and Others r. 
[White, [1907] 1 Ch. 322 ; 76 L. J Ch 304 , 
96 L. T. 318 ; 23 T. L. R. 254 ; 14 Manson— 

C. A. 

V. TRADES UNIONS. 

(a) Miscellaneous. 

And see Action, No 5. 

38, Dissolution— Diktrihution of unexpended 
Funds — Resultisig Trvst.^ — A trade union society 
registered under the Trade Union Acts, 1871 and 
1876, passed a resolution to dissolve itself. The 
rules contained no provision for the application 
of the funds in the event of a dissolution. The 
Clown laid no claims to the funds as bond va- 
cantia. 

Held— that there was a resulting trust in 
favour of the existing members at the time of 
the dissolution in proportion to the amount con- 
tributed by each, member to the funds of the 
society ; and that, in taking the account, it was 
not necessary to pay any regard to payments for 
fines and forfeiture or for benefits received under 
the rules. 

Cunnach v. Edwards^ ([1896] 2 Ch. 679 ; 65 
L. J. Ch. 801 ; 45 W, R. 99 ; 75 L. T. 122 ; 12 
T. L. R. 614—0. A ) distinguished. 

In re Peii^tbrs and Transferers Amal- 
[gamatbd Trades Rroteotion Society, 
[1899] 2 Ch. 184; 68 L. J. Ch. 537 ; 47 
W. R. 619 ; 15 T. L. R. 394— Byrne, J. 

39. Libel Appearing in Newspaper of^ Trade 
Union — Trustees Ttegi'-tered as Proprietors 
Indemnity out of Funds of Union — Ultra Yiies 
I Trade Union Act, 1871 (34 & 35 Yict. o. 31), ss. 

I S, 9 ] — A newspaper, which was carried on to pro- 
tect the interests of the members of a trade union, 
i was registered in the names of the trustees of the 
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trade union as the proprietors theieof. A libel 
upon the plamtifi was published in the news- 
paper. Tlie trustees had not authorised the pub- 
lication o£ the libel. In an action against the 
trustees for libel : — 

Hkld —that, as the property in the newspaper 
was vested in the trustees, they were liable , and 
that they weie entitled to be indemnified out of 
the funds of the society. 

Held also — that the carrying on of the 
newspaper was not ultra vires, as it was started 
to protect the interests of members of the society 
within sect. 2 of the first rule of the society. 

LIJTAKEU r. PiLOHER AND OTHERS, (1901) 70 
[L. J K. B. 39G , 49 W. B. 4H , 84 L. T 421 , 
17 T. L. E. 25G — Mathew, J. 

40 . jVa intenance — Instigating Memher to 
bring Action for Libel — Reasonable and Pro- 
bable Cause — Paying Cost of Action — Common 
Interest.'] — The objects of a trade union as stnted 
in the rules, were the laising of funds for mutual 
benefit by the contributions of the members, 
which were to be applied (inter allot) to giving 
legal aid to membeis when necessity arose in 
their relation with employers , and in cases of 
a dispute arising between members and their 
employers, or unlawful treatment of members by 
then employers, the executive committee were, 
if they consideied the merits of the case justified 
such a course, to provide legal aid tor the 
members 

A member of the union was dismissed by Ins 
employer without a week’s notice, and in answer 
to a lettei written to him by the general secretaiy 
of the union 1 he employer stated that the membei 
was dischaiged for dishonesty The union took 
proceedings on beha'f of the member to recover 
a week's salary in lieu of notice, and the em- 
ployer paid the amount, The executive com- 
mittee of the union obtained the members’ con- 
sent to bimg an action for libel against the 
employer, founded upon his letter to the general 
secretary, and brought an action and employed 
their own solicitors, whose c^'sts they paid The 
action was dismissed with costs The employer 
sued the union to recover his taxed costs of the 
action for libel. 

Held — that the union had instigated the 
plaintiff to bring the action, for which there was 
no reasonable or probable cause, that the union 
had ^\rongfully maintained the plaintiff in the 
action, having no common interest, and that, 
theiefore, the union were liable. 

Semhle — There was nothing in the rules of 
the union to justify the action ; but even if there 
was, the rules could not justify an act which 
would be wrongful if done by an individual. 

Greig V. The National Amalgamated 
fUNioN OF Shop Assistants, Warehouse- 
men AND Clerks, (1906) 22 T. L K. 274 — 
Lord Alveistonc, O.J. 

41 . Officer ']Vitliholding Boohs — Demand by 
Executive Council of Trade Union to Branch to 
deliver ujj Moneys, Buohf, Securities, and Papers 


— 'Wilful Withholding — Absence of Fraud or 
Criminality — Jurisdiction of Justices — Irade 
Union Act, 1871 (34 Sz 36 Vict. c. 31), s. 12 ] — 
The executive council of a trade union having 
had a dispute with one of their blanches, de- 
manded that all the moneys, books, papers, and 
securities held by the trustees of the branch 
should be deliveied up to them. The trustees of 
the branch refused to comply with this demand, 
and the executive council accordingly took out a 
summons to enforce their demand under sect. 12 
of the Trade Union Act, 1871. The magistrate 
dismissed the summons on the ground that no 
fraud or criminality was alleged, and that he 
had therefore no jurisdiction. 

Held — that the decision of the magistrate 
was light. 

Barrett v Marhliam ([1872] L. B. 7 C. P. 
405 ; 41 L J. M. 0. 118 ; 36 J. P. 535 , 27 L. T. 
113 — Div Ct) followed. 

Madden v Rhodes and Others, [1906] 1 
[K B. 634 ; 75 L. J. K. B. 329 ; 70 J P. 230 , 
54 W. B. 373 ; 94 L. T. 741 , 22 T. L. K 356 ; 

21 Cox C. C. ISO— Div. Ct. 

42. Begistration—Liability to Sue and be Sued 
by Registered Fume — Trade Union Act, 1871 
(34 cfc 33 Vict. c. 31 ) — Trade Union Ait Amend- 
ment Act, 1876 (39 & 40 Vict c. 22).] — A trade 
union, registered under the Trade Union Acts, 
1871 and 1876, may sue and be sued by its 
registered name. 

Decision the Court of Appeal ([1901] 1 
K. B. 170 ; 70 L. J. Q B 219 ; 64 J P 788 , 
49 W. B. 101 ; 83 L. T. 474 ; 17 T. L R 68) 
reversed. 

Tape Vale Railway Co. v. Amalgamated 
[Society of Railway Servants, [1901] 
A. C 426 , 70 L. J. K B. 906 ; 65 J. P. 596 ; 
60 W. E. 44 ; 85 L. T. 147 , 17 T. L R 698 

-H. L.(E) 

43. Registered us a Limited Company — In- 
rahdity of Registration — Ko Title to sue for 
Fines ] — A Manufactuieis Defence Association 
was registered under the Companies Acts as a 
limited company, its object being to prevent 
bottles, Ac., belonging to members being dealt 
with by unauthorised peisons 

In an action by the company to recover from 
a member a fine imposed in accordance with its 
articles and byelaws. 

Held — that the association was a trade union 
within the meaning of the Trade Union Act 
Amendment Act, 1876, that its registration was 
theiefore void, and that as an unincorpoiated 
company it could not maintain the action. 

Edinburgh and District Aerated Water 
[Manufacturers Defence Association v. 
Jbnkinson, (1904) 6 F. 1159— Ct. of Sess. 

(b) Rules. 

44 Action Against Trade Union and Officer 
of Union — Cost of Officer's Defence, — Ultra 
vires ] — The plaintiffs were members of the 
Liverpool No. 1 Branch and the Southpoit 
Blanch of the Amalgamated Society of Railway 
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Servants. They asked for an injunction to re- 
strain the trustees of the society from acting in 
pursuance of certain resolutions of the executive 
committee of the society, and from employing 
the funds or expending the moneys of the society 
on the separate or oth^i defence of the organis- 
ing secretary of the society for the West of 
England and South of Wales to an action 
brought by the Taif Vale Railway Company 
against the society and him. 

Held — that one of the rules of the society 
gave power to institute legal proceedings which 
the executive committee might deem to be in 
the interests of the members ; that there was no 
evidence to show that it was deemed by the 
society or the executive committee that the 
defence of the organising secretaiy was in the 
interest of members ; that his defence was not 
vital to the interests of the society ; that the 
defence of the society should be dissociated from 
the organising secretary in view of the action of 
the latter and the men prior to a certain strike ; 
and that the plaintiffs were entitled to succeed, 
and an injunction would be granted against 
'them. 

Alfin r. Hewlett, (1902) 18 T, L. R. 664— 

[Joyce, J. 

45. Application of Funds contrary to Rules — 
Strilic Pay — Action Toy ACemier for an Injunc- 
tion — '•'•Directly enforciny Agreement" — Trade 
Union Act,^ 1871 (84 & 35 V'lct. c. 31), s. 4.]^ — 
A trade union, authorised by its rules to grant 
strike pay only under certain conditions, mis- 
applied ite funds by granting strike pay in cases 
not falling within its rules. 

A member thereupon brought an action 
against the union, its trustees and some of its 
officials for an inj'unction restraining them from 
making such payments. 

Held — that the action was maintainable, 
being brought to prevent misapplication of the 
funds of the union, and not for the purpose of 
directly enforcing ” an agreement for the 
application of the funds to provide benefits to 
members within the meaning of sect. 4 of the 
Trade Union Act, 1871. 

Wolfe V. Alatthcws ((1882) 21 Oh D. 194 ; B1 
L. J. Ch 833 ; 30 W. R. 838 ; 47 L. T. 158— 
Fry, J.) approved. 

Decision of 0. A. ([1903] IK B 308 ; 72 
L J. K. B. 176 ; 88 L. T. 134 ; 19 T. L. R. 193) 
affirmed. 

Yobkshibb Minebs’ Association and Othees 
[u. Bowden and Othebs, [1905] A. 0. 256 ; 
74 L. J. K. B, 611 •, 53 W. R. 667 ; 92 L. T. 

701 ; 21 T. L. R. 431— H. L. (B ). 

46. Inducing Breach of ContractStrihe— 
Grant of Strike Pay after Contracts at an End 
— Strikes Unauthorised iy Union — Liability of 
Union.'] — Where workmen break their contract 
and go on strike, persons who afterwards merely 
help to maintain such strike incur no liability to 
the employers. 

In an action by colliery owners against a 


trade union for inducing workmen to break 
their contracts, 

Held — ^ that there wms no evidence that the 
union in the first instance autlioiised the acts of 
certain officials who originated the strike, and 
that the union was not rendered liable by the 
fact that after the strike had begun it gave pay 
to the strikers, although its rules did not autho- 
rise such payments. 

Denaby and Cadeby Main Collieeies, Ld. 

[o. Yoekshire Miners Association and 
Othees, [1906] A. 0. 537 ; 75 L. J. K. B. 
961 ; 95 L. T. 561 ; 22 T. L. R. 543— H. L. (E.) 

47. Benefit on Sickness — Insanity of Afeinher 
— Alteration of Rules to kis Prejudice — Validity 
of Alteration — A ctwn against Union for Sick 
Benefit — Jurisdiction to Entertain — Trade 
Union Act, 1871 (34 & 35 Viet. c. 31), s. 4 (3).]— 
The insanity of a member of a trade union does 
not render inimlid an alteration in the rules 
duly earned out, although such alteration may 
prejudicially affect the interests of the insane 
membeis. 

Quasre — ^whether an action will he against a 
trade union to enforce payment of benefits. 

Swaine v. Wilson ([1890] 24 Q. B. D. 252 ; 59 
L. J. Q. B. 76 ; 54 J. P. 484 ; 38 W. R. 261 ; 62 
L. T. 309 — G. A.) discussed. 

BtTEKE r. Amalgamated Society of Dyeks, 
[1906] 2 K. B. 583 ; 75 L. J. K. B. 6.33— 

Div. Ct. 

48. Fine — Claim to restrain Society from 
enforcing Fines— Aotion not maintainaMe — 
Trad,e Union Act., 1871 (34 & 35 Viet, c 31), 
s. 4.] — The plaintiffs, members of a trade 
union, sought to restrain the union from en- 
forcing certain fines imposed upon the plaintiffs, 
which they alleged to be ultra vires and unjust. 

I Held — that in consequence of sect. 4 of the 
: Trade Union Act, 1871, the action was not 
I maintainable. 

Rtgky V. Connol ((1880), 14 Ch. D. 482 ; 49 
L. J. Ch. 328 ; 28 W. R 650 , 42 L. T. 139— 
Jessel, MR) followed. 

Mullett and Othees t. United Feench 
[P oLisHEES London Society, (1904) 91 
1,. T. 133; 20 T. L. H. 695— Kekewich, J. 

49 Levy — Member of Parliament— -Rules — 
No Machinery Proi'ided for Makl»y Levy — 
Ultra vires — Trade Union Acts, 1871 (3t&35 
Vict.c. 31), 5. 4 ; and 1876 (39 & 40 Viet e. 22). 
s. 16.] — One of the rules of a trade union pro- 
vided that one of its objects was to provide 
funds wherewith to pay the expenses of returning 
and maintaining representatives in Parliament. 
The rules, however, prescribed no machinery by 
which a levy from the members could be made 
for that purpose. A ballot of the members was 
taken upon a proposal to make a levy for the 
above purpose, and the proposal was cairied. 

Held — that the rule was not ultra vires or 
illegal; and that, as the majority of the mem- 
i bers had honestly, without fraud or oppression, 
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resolved to make a levy, the Court would not 

interfere. 

Steele v . South Wales Miners’ Feeeea- 

[tion, [1907] 1 K B.361 ; 76 L J.K B. 333 ; 

96 L. T 260 , 23 T L. R 228— Div. Ct. 

•50. ''Bv'lcs in Bestraint of Trade — Other Buies 
for Benefit of Memlers — Attemjd to Enforce ly 
Action — Trade Union Act, 1871 (34 & 36 Vict. 
c. 31), s. 4.J — Some of the rules of a workmen’s 
society provided for benefits to sick and injured 
membeis ; but the rules dealing with such 
objects formed only a small number of the 
whole , and the main object of the society was 
organisation for trade pin poses. 

Held — that the society was an “ illegal 
society,” and that sect. 4 of the Trade Union 
Act, 1871, did not allow a member of it to 
enforce by action his claim to a benefit under 
the rules. 

Old V. Bohson ((1890) 55 L. J. M. C. 41 ; 64 
J. P. 597 ; 38 W. B. 96 ; 62 L. T. 282— Div Ct ) 
followed 

Saver u Amalgamated Society op Car- 

[renters and Joiners, (1903) 19 T L, K. 

122 — Bruce, J. 

61. Buies for Icneftof Memhers — Other Buies 
in Bestrannt of Trade — Attempt to enforce hy 
Action — Illegal Society — Trade Union Acfl^H 
(34 & 35 Vict. c. 31), s. 4.] — Some of the rules of 
a society were friendly society rules dealing with 
the payment of sick benefits, general expenses, 
(Sic. ; but there were some rules which were 
clearly trade rules, breach of which might entail 
a member’s expulsion. Trade protection ap- 
pealed to the Court to be its piimaiy object . 
and the two clas.ses of lules wcie so mixed up 
that they could not be separated 

Held — that ihe society was an ‘'illegal 
society,” and that sect. 4 of the Trade Union 
Act, 1871, did not alloiv a member to bring an 
action to lecover a superannuation allowance 
alleged to be due to him 

Oldv.Bolion ((1890) 69 L J. M C 41 ; 64 
J P 597 ; 38 W K 95 ; 62 L 'I'. 282— Biv Ct ) 
followed 

Decision of Div Ct. (88 L T 686 ; 19 T. L 11 
426) affirmel 

Cullen Elwin and Others, (1904) 90 
[L T. 840 ; 20 T L R. 490—0. A. 

53 Strike loithout Approral of Committee — 
Eorfeituve of all Claims on Union — Ultra Viiea] 
— The rules of a tiade union, the management 
of which was vested in a council, under whom 
an executive committee acted, provided that no 
lodge was to give notice of a strike until its 
cai'C had been laid before a council or committee 
for their approval and that any lodge, oi 
number of men m a lodge, ceasing work without 
the approval of either the committee or council 
should forfeit all claims on the union. A 
number of men in a lodge ceased work on ac- 
count of a dispute with their employer without 


having laid their case before the council or the 
committee for their approval The executive 
committee refused to grant strike pay, but the 
council on appeal allo\^ed it. 

Held — that the resolution of the council was 
ultra vires. 

In RE Durham Miners’ Association, Watson 
[r. Gann, (1901) 17 T. L. R. 39—0. A. 

(c) Conspiracy, 

63. Prpeurinq Eiseliarge of Servant — Cause, 
of Action — Malice — Alotire.'] — Wheie an act is 
lawful in itself the motive with which it is done 
is immaterial. To induce a master to discharge 
a servant, if the discharge does not involve a 
breach of contract, or to induce a person not to 
employ a servant, though done maliciously, and 
resulting in injury to the servant, does not give 
him any cause of action. 

Keehle v. Htokeringill (11 East, 674, n.) and 
Lumley v. Gye (2 h. (k B. 216) discussed and 
explained ; lenqoerton v. Bussell, (1893) (1 Q. B. 
716) disapproved 

Judgment of the Court of Appeal, Suh nom. 
Flood V. Jackson, [1895] 2 Q. B. 21 ; 69 J P. 
388 ; 65 L. J. Q B. 666 ; 73 L. T. 161 ; 43 W. 
R. 463, reversed (the Lord Chancellor ( Halsbiiry), 
Lords Ashbourne and Morris dissenting). 

Allen V. Flood, [1898] A C. 1 ; 62 J. P. 695 , 

[67 L. J. Q. B 119 ; 77 L. T 717 ; 14 T. L. R. 

125 , 46 W. R, 268 ; H. L. (E.). 

64 Conspiring with others to induce a person 
not to einploy the Plai’ht'iff'] — The jury found 
that the defendant had conspired with others to 
induce a person not to employ the plaintifi, nor 
to permit him to hire or drive a cab. 

Held — that this gave the plaintiff no cause of 
action, 

Allen V. Flood, [1898] A. C. 1 Qiupira') con- 
sidered. 

Huxtley V Rimmon.s, [1898] 1 Q. B. 181 ; 
67 L. J. Q. B. 213 , 14 T L R. 150— Darling J. 

65. Maliciously inducing Emploijee not to 
Continue in Employment of Trader — Maliciously 
inducing Customers to Cease to Deal with Trader 
— Intention to Injure Trader —Interfereuee, with 
Trader's Liberty of Aetion — Bight of Action — 
Conspiracy and Protection of Property Art, 
1875 (38 (fc 39 Vict. c. 86), ss. 3, 7.] — The 
plaintiff complained of the defendants and 
proved to the satisfaction of a jury that the 
defendants wuongfull.y and maliciously induced 
customers and seivants to cease to deal with the 
plaintiff, that the defendants did this in pursu- 
ance of a conspiiaey framed among them, that 
in pursuance of the same conspiracy tbey'' induced 
servants of the plaintiff not to continue in the 
plaintiff’s employment, and that all this was 
clone with malice in oidci to injuie the plaintiff, 
and that it did injure the plaintiff 

Held — that the plaintiff's rights had been 
infringed by the defendant’s conduct so as to 
give him a cause of action , that the defendants 
violated their duty to the plaintiff and his 
customers and servants, which was to leave them 
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iu the undisturbed enjoyment of their liberty 
of action, and this violation of duty by the 
defendants resulted in damage to the plaintiff. 

Held also — that sect. 3 of the Conspiracy 
and Protection of Property Act, 187.o, has no 
application to civil actions , it is confined 
entirely to criminal proceedings. 

Allen V. Flood ([1898] A. C, 1 ; 67 L. J. Q. B. 
119 ; 62 J. P. 695 ; 46 W, E. 259 ; 77 L. T. 717 ; 
14 T. L. E. 123 — H. L. (E), No 53, .svpra) dis- 
tinguished. 

Tempertonv. BiitiseU ([1893] 1 Q B. 715; 62 
L. J. Q. B. 412 ; 67 J. P. 676 ; 41 W. E. 565 ; 69 
L. T. 78— C. A ) followed. 

Decision of the Irish Court of Appeal 
nom, Leathern v. Cratg ([1899] 2 I, E. 667, 744) 
affiimed. 

QdinN r. Leathem, [1901] A. C. 493 ; 70 

[L J. P 0. 76 , 65 J P. 708 ; 50 W E. 139 ; 

85 L.T. 289 ; 17 T. L. E. 749— H. L. (Ir.) 

56, Inducing Persons to refuse Eniplogment to 
Workman — Object, to compel Pagment of Motieg 
due to Union — Liahditg of Union and Officer,!'] 
Two officers of the defendant union, for the 
purpose of injuring the plaintiff, a member of 
the union, and to punish him for his offence m 
not paying what he owed to the society, induced 
the plaintiff’s fellow-labourers to "refuse to 
work with him and induced employers to refuse 
him employment. 

Held — that the two officers were liable to 
the plaintiff ; and that the union was also liable 
on the giound that the officers acted for the 
benefit of the union, and that (even if they were 
not so acting) their acts had been adopte 1 by a 
general meeting of the union. 

Quinn V. Leathern ([1901] A C. 495 ; 70 
L. J. P. G 76 ; 65 J. P 708 ; 50 W. E. 139 , 85 
L. T. 289 ; 17 T. L. E. 749— H. L, (I.), supiui) 
followed. 

Decision of Walton J. (IS T. L. E. 600) vaiied. 

Giblan r. National Amalgamated La- 
bourers’ Union oe Great Britain and 
RELAND and OTHERS, [1903] 2 K. B. 600 ; 

72 L. J. K. B. 907 ; 89 L. T. 386 ; 19 T. L. E. 

708— C. A. 

57. Procuring Breach of Contract — No Jiisti- 
f cation — Cause of Action — Absence of Intent 
to Injure.]— \t is an actionable wrong to procure 
a breach of contract unless there be some justi- 
fication for so doing. 

The executive council of a coal miners’ trade 
union were authorised by the membeis to declare 
a general holiday, at any time they might think 
it necessary for the protection of wages and of 
the industry generally, in order to arrest the 
downward price of coal. The council subse- 
quently declared a general holiday without 
notice to the masters, when all the miners left 
off work for the day. In doing so the council 
acted from an honest desire to forward the 
interests of the men, having been solicited by 
the men to advise and guide them on the point, 
and not from a desire to injure the masters, and 


without any malice towards them. In an action 
by the masters against the trade union and its 
officers for wrongfully and mahcioudy mdiicmg 
the men to break their contracts of seivice, 

, Held — that the defendants showed no justi- 
fication for their action and were liable iu 
damages. 

Decision of C. A. ([190.3] 2KB 545 ; 72 
L J K B. 893 ; 89 L T. 393 : 19 T. L R. 708) 
affirmed. 

South Wales Miners’ Federation and 

[Others r Glamorgan Coal Co.. Ld., and 

Others, [1905] A C 239, 74 L. J. K. B. 

525 ; 53 W. E. .593 ; 92 L T. 710 ; 21 T. L E 
441— H. L (E.) 

58. Trade Union — Procuring Seivnnt to he 
Discharged — Masters’ Federation — No Br aek 
of Contract — Lock out of Men at one Phiee — Man 
Obtaining Employment with Federated Emploger 
— Name of Workman Sent to such Eniploifer .] — 
One of the rules of a master builder^’ tederatiou 
provided that no member should employ any 
woikman who was on strike, oi locked out, from 
the workshop of another membei . At the reque-st 
of the A. branch of the federation, the secietary 
sent notice to a firm of employers at L that the 
plaintiff, one of the men working for them, had 
been, and still was, locked out at A , and the 
employers in consequence wrote to their foreman 
to the effect that he had better be discharged, or 
they would get into trouble. The plaintiff was 
dismissed, but w'lth the pioper length of notice, 
and he now sued the A. branch and thiee of its 
officers for wrongfully and maliciously procuring 
his discharge. The County Court Judge helcl 
that there was no evidence to support his case. 

Held — that the plaintiff had failed to bring 
his case within the rules laid down in Qunin v. 
Leathem ([1901] A. C ; 70 L. J. P. C. 76 , 65 
J. P. 708 , 60 VV R. 139 ; 85 L. T. 289— H. L., 
Ho. 55, sujora'), and could not recover. 

Bulcock r. Bt. Anne’s Master Builders’ 

[Federation and Others, (1903) 19 T. L R. 

27— Div. Gt. 

59. Trade Union — Procuring Breach of Con- 
tract — Sufficient Justification for Interference — 
Equal or Superior Right — Not being actuated 
by Improper Motives ts Insufficient — Right of 
Action.] — A violation of legal right committed 
knowingly is a cause of action, and it is a 
violation of legal right to interfere with con- 
tractual relations recognised by law if there be 
no sufficient justification for the interference. 

The plaintiff entered into a contract by which 
he became entitled to demand of a firm that they 
should teach him the trade of a stonemason. 
The lirtn and the men in their employ w’ere mem- 
bers of the defendant society In consequence 
of the action of the society, the firm did not 
employ tlie plaintiff as a stonemason or instruct 
him m his trade, because the society threatened 
that they wonid authorise their members to give 
two hours’ notice to quit the firm’s service if the 
plaintiff was taught 

Held — that it was not a justification that the 
society acted bond fide in the best inteiests of 
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the Society of Masons. z.e., in their own interests; 
that it was not enough that they were not 
actuated by improper motives ; that their cuffi- 
cient justification for interference with the 
plaintiff’s right must have been an equal or 
superior right in themselves, and that no one 
could legally excuse himself to a man, of whose 
contract he had procured the breach, on the 
ground that he acted on a wrong under- 
standing of his own rights, or wdthout malice, or 
hondfide, or in the interests of himself, nor even 
that he acted as an altruist, seeking only the 
good of another and careless of his own advan- 
tage. 

Bead v. Feiekdly Society op Operative 
[Stonemasons op England, Ireland and 
Wales, [1902] 2 K. B. 88 ; 71 L. J. K. B. 
634 ; 60 W. R. 619 ; 86 L. T. 593 ; 18 T. L. R. 

577— Div. Ct. 

Held, on appeal (varying decision of Divisional 
Court) — that the plaintiff was entitled to main- 
tain an action against the defendants, for the 
defendants had knowingly and for their own 
ends, procuied the commission of an actionable 
wrong, and had piocured it by the use of illegal 
means and it was immateiial that they seemed 
to have acted m good faith and in the best 
interests of their society. 

Read v. Friendly Society op Operative 
[Stonemasons of England, Ireland, and 
WALE.S, [1902] 2 K. B. 732 ; 71 L. J. K. B 
994 , 61 W. R. 115 , 87 L T. 493 , 19 T. L R. 

20 ; 66 J. P. 822—0. A 

(d) Offences. 

60. ^'Watching and Besetting" — Xiiisriiicp — 
Conspiracg and Protectio^i of Property Act, 
1875 (38 & 39 Vict. c S >), ss 3, 7 J — Watching 
and besetting a man's house in order to compel 
him to do 01 not to do what is lawful for him 
not to do or do is a nuisance at common law, 
and is, theiefore, done “ wrongfully and without 
lawful authority ” within the meaning of sect. 7 
of the Conspiracy and Protection of Property 
Act, 1875, unless some reasonable justification 
for it IS consistent with the evidence. Watching 
and besetting are only lawful in the cases men- 
tioned at the end of the section, viz , for the 
purpose of obtaining or communicating informa- 
tion. Watching and besetting the house or 
place of business of one person with a view to 
compel another person is within the section 

Decision in J. Lyons <5- Sons v. Wdluns ([1896] 
1 Ch 811 ; 65 L. J Oh 601 j 46 W. R 19 ; 74 
L. T. 358 — G A ) appioved. 

Decision of Byrne, J. , affirmed. 

J. Lyons & Sons v. Wilkins, [1899] 1 Ch. 265 ; 
[68 L. J. Ch 146; 63 J P. 339; 47 W. R 
291 ; 79 L. T. 709 ; 15 T L. R. 128— G. A 

61. “ Watching and Besetting" — Nuisance — 
Conspiracy and Protection oi Property Act, 
1875 (38 & 39 Vict c, 86), s. 7 ]— Watching or 
besetting is unlawful within the meaning of 
sect. 7, sub-sect. 4, unless it is in order merely 
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to obtain or communicate information. Watch- 
ing or besetting a house or other place where 
the workmen are is unlawful, if done in order 
to compel a master to do or abstain from doing 
what he has a legal right to abstain from doing 
or to do. 

J. Lyons Sons v. WilAins ([18991 1 Ch. 266 ; 
68 L. J. Ch. 146 ; 63 J. P. 339 ; 47 W. R. 291 ; 
79 L. T. 709 ; 16 T. L. R. 128— C. A., supra') 
followed. ’ ^ ^ 

There is nothing in the Conspiracy and Pro- 
tection of Property Act, 1875, which defines the 
duration of the watching. It may be for a short 
time. The word “attendance” does not neces- 
sarily imply any lengthened attendance upon 
the spot ; nor is there anything m the statute to 
limit its operation to a place habitually fre- 
quented by the workman, such as the house 
where he resides or the place where he works. 
The words “place where he happens to be” 
embrace any place where the workman is found, 
however casually, 

Oharnock d. Codrt, [1899] 2 Ch. 35; 68 

[L. J. Ch. 550 ; 63 J. P. 456 ; 47 W. R. 633 ; 

80 L. T. 564— Stirling, J. 

62. Watching and Besetting"— Pichetmg— 
Ofenre — Conspiracy and Protection of Property 
Act, 1875 (38 & 39 Vict c 86), s. 7, sul-s. 4.]— 
The defendants stationed pickets tu watch the 
plaintiffs’ printing works for ihe purpose of 
inducing the workmen employed by the plain- 
tiffs to join the union, and then to determine 
their employment by proper notices, the object 
being to compel the plaintiffs to become em- 
ployers of union men and to abstam from employ- 
ing non-union men. There was no evidence that 
the pickets invited the men to bieak their con- 
tracts. This was earned out without causing 
by violence, obstruction, or otherwise a common 
law nuisance 

Held — that this was not an offence within 
sect. 7, sub-sect. 4, of the Conspiracy and Pro- 
tection of Property Act, 1875, and an action 
would not lie in respect thereof. 

Per Vaiighan ’Williams and Moulton, L J.J. : 
The object of sect 7 is to give, m respect of 
certain specihed classes of acts, for which there 
was previously a civil remedy, a criminal remedy 
by summary proceedings before justices. 

Ward, Lock & Co., Ld v. The Operative 
[Printers’ Assistants’ Society and 
Another, (1906) 22 T. L. R 327— C. A. 
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Construction of Agreement ; Estoppel ; 

“ Marking before Sale” , “ Original De- 
sign ” ; Jurisdiction ; Construction of 
Injunction; Meaning of “ Eegistered ” ; 
Fraudulent Intent. 

And see Libel & Slander, No. 50. 

I. REGISTRATION. 

1. Application. 

1. Application to Register a Name in Plain 

Letteis — Patents, Designs and Trade Marks Act, 
1883 (46 47 Vict. >. 67), 64 (1) (a).J— 

H.R H. Princess Christian had given her consent 
to the applicant that a multiple-eyed needle, 
which the applicant alleged she had invented, 
should be called the Princess Christian needle. 
The applicant applied to register the words 
“ Princess Christian ” in plain letters as a trade 
mark in Class 13 in respect of needles with 
multiple eyes, 

Held — that the registration must be refused 
on the ground that, according to sub-sect, (a) of 
sect. 64 of the Patents^ Designs nd Trade Marks 
Act, 1883, there was not m the case a name 
of an individual or firm printed, impressed or 
woven in some particular and distinctive manner, 
and this was an application to register a name in 
plain letters. 

In re Carroll’s Application to reoister 

[A Trade Mark, (1899) 16 R. P. 0. 82— 

Kekewich, J. 

2. Appeal to Board of Trade — Appeal referred 
to Court — Directions kg Board of Trade — Trade 
Marks Rules, 1890, No 23.] — The applicants 
applied to register a label. The Comptroller 
refused to proceed with the application, as the 
mark did not consist of any of the essential 
particulars required as a condition of the regis- 
tration of a new trade mark. The applicants 
appealed to the Board of Trade, who referred 
the appeal to the Court, directing that notice of 
the application should be served upon the Comp- 
troller-General and Liebig’s Extract of Meat 
Company, Ld. 

Held— that the direction was authorised by 
Rule 23 of the Trade Marks Rules, 1890, which 
have the force of a statute, and that both the 
Comptroller-General and Liebig's Extract of 
Meat Company, Ld., must be served. 

In re Extract op Meat ( Baron Liebig) Pho- 

[tograph Brand, Ld, (1900) 17 R. P. C, 
161 — Cozens-Hardy, J. 


3. Title of Applicants— User m England .'] — 
Previous to 1893, one Schering had manufac- 
tured in Germany a solution of formic aldehyde 
(or formaldehyde) in water, the proportion being 
40 per cent, of formaldehyde to 60 per cent, of 
water. This he used for disinfecting and photo- 
graphic purposes. He formed a company, and 
in 1893 invented the word “Formalin,” meaning 
40 per cent, solution of formaldehj’'de. In the 
same year letters patent were granted in Great 
Britain to S. P. for the preparation called 
“ Formalin ” on a communication from abroad, 
by the Chcniische Fabrik avf Action rormals E. 
Sekering, described in the specification as “ The 
new antiseptic material called formalin ... a 
water-white liquid of pungent odour, and it con- 
tains 40 per cent, of pure formaldehyde combined 
with 60 per cent, of water.” 

In 1894, Schering or his company obtained the 
registration in Germany of the word “ formalin” 
as an invented word. In March, 1897, the 
Formalin Hygienic Co., Ld., was incorporated in 
this country, and on April 6th, 1897, by assign- 
ment from Schering’s Co., the Formalin Hygienic 
Co. obtained letters patent, and were appointed 
sole agents m Great Britain and other countries 
for Schenng’s company. On July 25th, 1898, the 
Formalin Hygienic Co. applied for the registra- 
tion of the word “ Formalin ” as a trade mark. 

Held— that the applicants had no title to 
apply for the registration, they bad no right 
whatever to manufacture and sell “ FormaUn ” 
as their own manufactnre, that the particular 
word “ Formalin ” had never in England repre- 
sented to the trade at large or to the public any 
manufacture of .any particular individual. 

In be The Formalin Hygienic Co., Ld., 
[(1900) 17 R. P. 0. 486— Farwell, J. 

4. Form of AppUcaium to Register Old Trade 
Mark ky Firm — Essential Particulars — Dis- 
elaiiner — Patents, Resigns and Trade Marks Aet, 
1883 (46 & 47 Vict. e. 67), ss. 64, 74.J— An appli- 
cation was made to register a trade mark con- 
sisting of a label which (inter aha') contained 
the device of a lion rampant surrounded by a 
border with ornamental work outside and with a 
hand underneath ; it had also on another part 
the device of a scroll unfurled from a roller, on 
which the directions for use appeared 

The applicants proved user of the label before 
the 13th of August, 1876, and continuous user 
since. The trade was small for a good many 
years. Pink labels were used up to 1877, and 
since 1877 yellow labels differing from the pink 
were used in connection with the same goods, 
and were used ever since. In 1894 another 
variety of yellow label was also adopted and 
used ever since, but there had been no abandon- 
ment of the pink label. 

Held — that (1) it was not necessary in the 
application to state the names of the members 
of the firm for the time being since the alleged 
first user, nor even to insert the words “ and their 
predecessors in business, members of the firm 
for the time being.” (2) Assuming that the mark 
in question was properly registerable as an old 
j mark under sect 64 (3) (ii.), there need not be a 
disclaimer under sect. 74 (1), sub-head 2, because 
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no aiMition to the mark as used was asked for (3). 
The mark, however, was not registerable, inas- 
much as sect. 64 (3) (ii.) refeis only to marks 
consisting of a word or words, letter, figure or 
combination of letters or figures or of letters and 
figures, used as a trade mark — figures meaning 
numerals. (3) The applicants could not register 
the old mark without stating essential parti- 
culars as defined in sect. 64 (1), and disclaiming 
th^ exclusive right of added matter. 

In ke Wbight, CROSSLET& Co.’s Application 
[for a Trade Mark, [1900] 2 Oh. 218 ; 69 
L. J. Ch. 689 ; 83 L. T. 150 ; 17 R. P. C. 386— 

Byrne, J. 

5. JDisclmmer hy Amendment —Marlt Already 
on Begister Identical in Bssentials — Su 2 )erjluity 
— Convenience — Patents, Designs and Trade 
JilarTts Acts, 1883 and 1888 (16 & 47 Viet. c. 57, 
s. 62 ; 51 & 62 Vict. c. 50, s. 8) ] — The applicants 
applied to register a trade mark the essential 
particulars of which were stated to be the com- 
bination of devices and the word “ Hero,” and 
the applicants disclaimed any right to the ex- 
clusive use of the added matter except in so far 
as it consisted of their own name. The appli- 
cants di- clamed the word “Hero” as being an 
essential part of the mark. 

Held — that the application failed on two 
grounds : 

Pirst, in point of form, viz., that a disclaimer 
must be contained in the application and is not 
allowed to be inserted by amendment. 

In re Meens' Ag/plication ([1891] 1 Oh. 41 ; 
60 L. J. Oh. 96 ; 39 W. R. 216 ; 63 L. T. 610 ; 

8 E. P. 0 2.'5 — Chitty, J) and In re Ajmlhn-aris 
Company's Trade Marks ([1891] 2 Ch. 186 ; 61 | 
L. J. oil. 625 , 39 W R. 309 , 65 L. T. 6 , 8 
E. P. 0. 137—0. A ) followed. 

Secondly, because the application was to 
register a mark which was identical m all the 
essentials of the mark with another existing 
registered mark, and which absolutely covered 
it ; that the application was an absurd one , and 
that the Court would not allow an application 
to be put on the register which was absolutely 
supertiuons so far as English law was concerned, 
and would cumber the register needles'-ly and 
unnecessanly, simply on the suggestion that it 
might be a convenience in some foreign countries, 
with a view to some other proceedings, to have a 
duplicate registration of the mark 

Baker v. Eaioson ((1889) 45 Ch. D. 619 ; 60 
L J Ch. 49 , 63 L. T. 306— North. J ) followed 

In re Player & Sons’ Trade Mark, [1901] i 
[1 Ch. 382 ; 70 L. J. Oh. 359 ; 81 L. T. 190 ; 

18 R. P. C. 65 — Cozens- Haidy, J. 

6. Deinoc likely to Deceive — Patents, Designs 
and Trade Marks Act, 1883 (46 & 47 Vict. c. 57), 
s. 72 (2) ] — A company had tor several years on 
the register in respect of cider two maiks, one 
consisting of a device or devices in the centre of 
which w'as the figure of an apple, and in part of 
the bolder round that device were the words 
“Apple Brand," and the other device simply 
consisting of the words “Apple Brand.” Their 


cider was known in the trade as “ Apple Brand.” 
The applicants had the word “ Pomril ” alone on 
the register in respect of cider, and they asked 
to have put on the register a device the pro- 
minent feature of which was the figure of half 
an apple showing the pips, within the edges of 
which was the word “ Pomril.” The Comptroller 
refused to register it without the consent of the 
company. 

Held — that the applicants were not entitled 
to have on the register the device of an apple, or 
a representation of an apple in any way which 
would be likely to lead to the word “ Apple ” or 
“ Apple Brand ’ becoming in any way identified 
or associated with their goods , that the pro- 
posed device was likely to deceive , and that the 
appheation must be refused. 

In ke Pomril, Ld , (1901) 17 T L. R. 279 , 18 
[R. P. C. 181 — Joyce, J. 

7. Sum la r Mark on Register — User — Reotifi- 
cation — Five Years' Registration — Patents, De- 
signs, and Trade Marks Act, 1883 (46 & 47 Vict. 
0 . 57), ss. 72, 76, 90.] — In order to entitle a 
person to register a mark, there being- a similar 
mark already on the register, he must make out 
that there was a user of the mark in England 
before that date. 

The applicants carried on business as brewers 
and wine and spirit merchants, and dealeis m 
aerated w’aters in Dorsetshire. The respondents 
cariied on business as mineral w'ater manufac- 
turers in Yorltshire. Neither trader was known 
nor were his goods known in the district of the 
other trader. The applicants and their prede- 
cessors in title had carried on their business from 
j before 1876 to the present tune In 1882 they 
I added to that business a business in aerated 
waters. In 1875 or thereabouts, they adopted as 
their trade mark, in connection with the brewery 
business, a pictorial representation of a badger, 
and they had used it in connection with that 
business ever since. When, in 1882, they com- 
menced the manufactuie of aerated waters, they 
never used the trade mark in connection with 
aeiated waters in any other manner than by 
making use of puce lists on the back of which 
they placed the words “Tiade Mark” and the 
picture of a badger. In 1887 the respondents’ 
predecessor in title adopted a pictorial repre- 
sentation of a badger as his trade mark in 
connection with his mineial water business, and 
he registered that trade maik for goods in 
Class 44, that is to say “ mineral and aerated 
wateis, natural and artificial, including ginger 
> beer,” and he had ever since used it in labels 
' upon his bottles. 

In 1901 the applicants registered their trade 
mark for goods in Class 42, that is to say “ Fer- 
mented liquors and spurts.” They sought to 
register the same for goods in Class 44. The 
applicants moved to remove the respondents’ 
mark. 

Held — that the registration of both marks 
could not be allowed , that neither of the marks 
was an old mark, that is to say a mark m use 
before August 13th, 1876. 

j Jackson 4' Co. v. Napper ((1886) 25 Ch. D. 
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162, 177 ; 56 L. J. Ch. 406 , 36 W. R. 228 , 65 
L. T. 836 — Stilling, J.) followed. 

Held also — that the respondents’ mark 
having been on the register fur more than five 
years was not conclusive evidence of his right 
to its exclusive use. 

Edwards v. Beiinis ((188.51 30 Ch. D 4.54 ; 55 
L. J. Ch. 125 , 64 L. T. 112 — C. A.) followed. 

Held also — that the respondents’ mark 
ought not to be taken ofl: as the entry of his mark 
upon the register in 1S8S was not made without 
sufficient cause, seeing that the respondents 
predecessor acted bo/ia fide and without know- 
ledge of the applicants’ business or trade mark, 
and the applicants’ predecessor in title had 
never used the mark upon aerated waters, or 
upon any wrapper or case containing such 
goods , and that the respondents were entitled 
to retain the mark, and the applicants’ mark 
could not be put on 

In re Veritvs’ Trade Mark , In re Appli- 

[CATioN OE Hall and Woodhouse, Ld., 

(1902) 18 T. L. E. 214 ; 19 R PC. 58— 

Buckley, J. 

8 . Distnictae Words Forming Putt of a 
Label — Added' M-atter" — Btsclairner — Patents^ 
Designs, and Ttade Marhs Act, 1883 (46 k 47 
Vict. c. 57), s. 64 — Patents, Designs, and Trade 
Marlts Acts, 1888 (51 & 52 Vict. c. 60), s. 10.] 
— Application was made for legistratiuii oE a 
trade mark in Class 42 in respect of baking 
powder. 'I he application claimed that the 
essential particular of the trade mark was that 
it was a distinctive label. The label proper 
was on a red foundation, and alongside there 
were, on a yellow foundaiion, descriptive words 
praising the article and giving instructions for 


fusion, and cause the public to purchase proilucts 
not m fact manufactured by them. 

Held — that the opponents were not registeretl 
in respect of ‘’the same descri[)tion of goods,” 
and that the application shou d be allowed. 

In the Matter of Lake and Elliott's 

[Application for a Trade Mark, (19u3> 
2iJ R. P. C. 605 — Kekewich.J. 

10. Application Wrongly Made in Kavie'of 
Old Proprietors — Proposed Mark Fever Vsed 
as a Trade Mark by Itself prior to August, 187.5 
— Application Refused — Companies Aet, 1862 
(2.5 & 26 Vict. c. 89). s. 41 — Trade Mark Rules, 
1900, rules 5 and 11.] — The businessof J. H. & Co. 
had been transferred by J. H.. its proprietor, to 
M. & Co., Ld. , and the latter now applied m the 
name of J H. & Co for the registration of a 
device used by J H. prior to 1875. 

Tt'c application was lefused on the ground 

(1) that it was not made m the right name, and 

(2) that the prop''sed mark was never u«ed 
before the year 1875 without the name ‘-.L H,” 
or “J. H. & Co.” being used in juxtaposition 
with it 

j In the Matter of James Heddle & Co.’s 

[Application to Register Trade Marks, 
(1903) 20 R. P. C 599— Byrne, J. 

11. Opponent Fot Selling the Particuhir 
(foods — Opponent Using Same Mark (^Unregis- 
tered) for (foods in Same Class — Application 
Allowed ] — An application by L to registef a 
device as a trade maik in respect of gelatine fur 
purposes of goods was opposed by F. k Co 

It appeared that F & Co. had not traded m 
gelatine, but had used the same device (not 
registeied as a trade mark) in respect of other 
food in the same class, viz., sago and tapioca. 


its use. 

Held — that the yellow part was ‘‘added 
matter” and must be disclaimed, because it 
came within the second sub-sect, of sect. 64 of 
the Patents, Designs, and Trade Marks Act, 1SS3, 
as amended by sect 10 of the Patents, Designs, 
and Trade Marks Act, 1888 , and the motion 
must be dismissed with costs. 

Di re Clement et Cie's Trade Mark ([1900] 

1 Ch. 114 ; 69 L. J. Ch. 52 , 48 W. R. 67 ; 84 
L. T. 400 ; 16 T. L. R. 28 , 16 R. P. C. 611— 
C. A , No. 22, infra) followed. 

In re Royal Baking Powder Company’s 

[Application fob a Trade Mark, 60 W. R. 

454 , 18 T. L. R. 423; 19 R. P C. 261— 

Farwell, J. 

9. Goods Riot '•'■of the Same Description " — 

‘ ‘ Millennmnh" — Previous I ij Registered for Flou r, 
etc.— Used on Carts Delivering such Flour— 
Now Alloioedf or Carriages Generally — Patents, 
Designs, and Trade Marks Act, 1883 (46 & 47 
Vict. e. 67), s. 72 ]— The applicants sought to 
legister the word “Millennium” as a trade 
mark for carriages generally. It had previously 
been registered for flour, bread, etc , by a firm of 
millers, and was used on the vans and caits used 
to deliver such products ; and the millers now 
opposed the application, on the giound that the 
proposed use of the word might lead to con- 


Held— that having regaul to the circum- 
stances, there was no reasonable probability 
of deception, and that legistration .should be 
allowed. 

In re Leiner’s Application for a Trade 
[Mark, [1903] 20 R R. C. 253— Byrne, J. 


IZ. Mark calculated to Deceit c — Similar 
to Alarks alrcadg Ref used— Discretion of Comp- 
troller — Patents, Designs, and 'Trade Alarks 
Act, 1883 (46 & 47 Vict. c. 57), t 73 ]— The 
comptroller has a discretion as to the registering 
of trade marks, and the Cuuit wiU not lightly 
overrule the judicial exercise of that discretion. 

Thus the Court refused to interfere where the 
comptroUer refused to register a mark on the 
ground that similar marks had been put forward 
by other pemous and refused.^ and that the 
applicants declined to make inquiries as to 
whether such persons were using the marks 
In RE Booth’s Distilleries Co.’s Applica- 
[TION, (1904) 21 R. F C, 18— Farwell, J. 


13. Design amd Patent for same Invention- 
Second and similar Design — Lse of one Lumhei 
only— Knowledge of Seller— Patents, Designs 
and Trade Marks Aet, 188'3 (46 & 47 Vict e 67), 
ss. 47. 61.] — A patent and aiegistercd design for 
the same invention may coexist. 
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The plaintiffs applied for letters patent for 
an invention, and, before they obtained them, 
registered a design. 

Held — that the registration was valid 

The plaintiffs subsequently registered a second 
design which was veiy similar to the first. 

SemMe, in such a case it is not necessary to 
maik machines with both registered numbers. 

Ihc defendants had no knowledge of the regis- 
tration at the date when an action for infringe- 
ment was commenced against them ; but they 
sold some machines after wnit, and, upon an 
application for an interlocutory injunction, they 
offered to keep an account 

Held — that they weie not liable in damages 
for sales effected before wi'it, but that they could 
not rely on want of knowledge in answer to the 
plaintiffs’ claim for an injunction. 

Decision of Byiiie, J. ([1904] 1 Ch. 264 ; 73 
L. J Ch. 266 ; 90 L. T 342 ; 20 T. L. E. 144 , 
21 R. P C. 137) affirmed. 

Werner Motors, Ld. v A W. G-amage, Ld., 

[1904] 2 Ch 680 ; 73 L J. Ch. 770 ; 20 

T L. R 796 ; 21 R. P. C 621 ; 63 W. E. 167 ; 

91 L. T. 688— C. A. 

14. Infrimjemcnt — Clashes of Coods—Spiritt, 
— Sloe Gin —Cat and JBarrd Marh —Patents, 
Designs and Trade Marks Aot, 1883 (4(5 & 47 
Vict. 0 37), ss 64, 106 ] — The plaintiffs, an old- 
established firm of distillers and spirit mer- 
chants, about 1819 adopted a “cat and barrel” 
mark for their goods, more especially for theii’ 
“Old Tom gin” In 1879 they registered this 
mark under the Act of 1873 in class 43 for 
fermented spirits and liquors as a mark which 
had been in use for over twenty-five years Two 
other “cat and barvel" marks of a much later 
date, and not very similnr, are also on the 
register. It appeared that m 1879 the plaintiffs 
were not manufacturing sloe gin, but they were 
then seihng dry gin and sweetened gin, and in 
1898 began to sell sloe gin. 

Held — that the plaintiffs’ registration ex- 
tended to sloe gm ; and that the defendants in 
using a mark like that of the plaintiffs for sloe 
gin had committed an infringement. 

Edwards v Denms ((1885) 30 Ch. D. 454 ; 55 
L. J Oh. 127 , 54 L. T. 112— C A.) discussed. 

The doctrine of that case only applies where 
the parties deal in goods of a substantially 
diffeient character. 

Board & Son v. Hdddart, (1904) 89 L. T. 

[718 ; 20 T L. R. 142 ; 21 R. P. C. 149— 

Eady, J. 

16, DistinotLi-e Mark" — Ajjollinaris — Trade 
Marks Act, 1905 (6 Edw. 7, o, 15), s. 9 (4), (6).J 
_ — The owners of the Apollinans spring at 
applied to register the word “Apollinans ” as a 
tr^e maik in c'ass 44 for mineral waters. It 
was proved that the word meant, in commerce, 
.mineral water from the applicants’ spring and no 
other. 

Held — that the word should be deemed a “ dis- 
^tinctive mark” and registered upon the owners 


undertaking to use it only in respect of water 
from their property at H. or in the neighbourhood. 

In re “ Apollinaris ” Trade Mark, [1907] 2 

[Ch. 178 ; 76 L. J. Ch. 437 ; 96 L. T. 877 ; 23 
T. L. R. 515 ; 24 R. P. C. 436— Kekewich, J. 

16. Design — Mark Cajjakle of hnng registered 
as a Design — Trade Marks Act, 1905 (.3 Edw. 7, 
0 15), ss. 3, 9.] — It IS not a fatal obj'ection to an 
application to register what is claimeil to be a 
tiade mark that the mark in question is capable 
of being registered as a design. 

Registration as a trade mark and registration 
as a design are not mutually exclusive. 

In re United States Playing Card Co , 
[(1907) 24 T. L. R. 140— Eady, J. 

17. Associated Trade Marks — “ Clo''elg Pose in- 
kling a Trade Mark Already on the Pegister " — 
“ Eor the Same Goods or Descngitum of Goods" 
— Trade Masks Act, 1905 (6 Edw. 7, e. 1.3), s. 
24.] — Sect. 24 of the Trade Marks Act, 1905, — 
which provides that “ if application be made fur 
the registration of a trade mark so closely resem- 
bling a trade mark of the applicant already on 
the register for the same goods or description of 
goods as to be calculated to deceive or cause 
confusion if used by a person other than the 
applicant, the tribunal hearing the application 
may require as a condition of registration that 
such tiade marks shall be entered on the register 
as associated trade marks ” — docs not apply 
wheie the owner of a maik already registered in 
lespect of a certain class of goods applies to have 
it registered in respect of another class of goods, 
but where some person seeks to register a trade 
mark resembhng one already registered by some- 
one else in respect of the same kind of article. 

In re Birmingham Small Arms Co ’s Appli- 

[CATION, [1907] 2 Ch. 397 ; 76 L. J. Ch. 671 , 

97 L. T. 330 ; 23 T. L. R 650j 24 R. P. C. 568 
— Kekewich, ,J. 

Sop also Ho. 21. 

(2) Invented or descriptive name; secondary 
meaning. 

18. Invented Word — Reference to Character 
or Quality of Goods — Patents, Designs, and 
Trade Marks Aot, 1888 (46 & 47 Vict. c. 67), 
s. 64, mh-s. 1 — Patents, ^’g., Act, 1888 (51 & 62 
Vict. c. 50), s. 10, suh-s. 1.] — The provision in 
sub-sect. 1 (df) of sect. 10 of the Tiade lilarks 
Act, 1888, IS not qualiiied by the condition m (c). 
The two clauses are independent. 

Therefore a woid wffiich is “ an invented 
word” within clause (I) may be registeied as a 
trade mark, though it has “refeience to the 
character and quality of the goods” within the 
meaning of clause (e). 

The vord “ Holio ” is capable of legistration as 
a trade mark m respect of photographic paper. 

Judgment of the Court of Appeal reversed. 

Re Farhenfahriken AgpjjlicaUon ((1894), 1 Ch. ■ 
646) overruled. 

Eastman Photographic Materials Co. v. 

[Comptroller - General op Patents, 

Designs, and Trade Marks, [1898 1 A. C, 
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671 ; 67 L. J. (Ch ) 628 ; 79 L. T. 196 ; 16 E. 

P. 0. 476 ; 14 T. L. E. 527 ; 47 W. R. 152— 

H. L. (E.) 

19. Invented Word — Similar sound to wot'd 
whioli cauTud ie Registered — Patents, Resigns, 
and Trade Marlts Act, 1888 (51 & 62 Vict e. 50), 
s. 10 (1) (d) (e) ] — Where a particular word 
cannot be registered as a trade mark, another 
word sounding exactly like it, but spelt dif- 
ferently, cannot be registered. 

Decision of Kekewich, J. (77 L. T. 496 ; 14 T. 
L. E.) aflSrmed. 

In EE Eipley and Sons’ Teade Maek, (1898) 

[78 L. T.367 ; 15 E. P. 0. 151 ; 14 T. L. E. 299 

— C. A. 

20. Passing off- — Aotiooi to Restrain — Motion 
for Interlocutory Injunction — Form of In- 
luncHon.l — In 1887, B. & Co. commenced to sell 
Indian cigars under the bi-and “Flor de Din- 
digul,” and had since sold the same in large 
quantities. The cigars were often asked for and 
sold as “ Dindigul ” cigai’S ; the name “ Dindigul” 
had not prior to B. & Co.’s use been used as part 
of the name of a cigar. In 1897 H. commenced 
to sell cigars under the brand “ Cigarro de 
Dindigul.” B. & Co commenced an action 
against H. to restrain H. from using in connection 
with cigars the words “ Cigarro de Dindigul,” 
“ Dindigul,” or “ Flor de Dindigul,” and also 
from passing off his goods as the goods of B. & 
Co. B. & Co. alleged that in the defendants’ 
shops the defendant’s cigars had been sold in 
response to orders tor “ Flor de Dindigul ’’cigars. 
The defendant claimed the right to use the 
name “Cigarro de Dindigul,” on the ground that 
Dindigul was a district in India in which the 
tobacco was grown of winch his cigars were 
made. B. & Co. moved for an inteiiocutoiy 
injunction. 

Held — that B. & Co. were entitled to an 
interlocutory injunction restraining the defen- 
dant fi’om using the name of “ Flor de Dindigul ” 
or “ Cigarro de Dindigul,” as the brand or title 
of any cigars not being the plaintiffs’ cigara, and 
from supplying any cigars not being the plaintiffs’ 
cigars in response to orders for “ Flor de Din- 
Agul” cigars, and from using the name “ Din- 
Agul ” in connection with the sale of cigars not 
being the plaintiffs’ cigars without clearly dis- 
tinguishing such cigars from the plaintiffs’ 
cigars ; but the order was not to prevent the de- 
fendant from describing any cigars sold by him 
which were in fact made of “ Dindigul ” tobacco 
as being so made. 

Bewlay & Co., Ld. V . Hughes, (1898) 16 E. P.C. 

[290 — North, J. 

21. Trade Mark — Application for Regis- 
tration — Word '■'•having tw reference to the Cha- 
racter or Quality of the Goods” — " Typograph” 
• — Comptroller's refusal to Register upheld on 
Appeal — Patents, ^’o., Act, 1883, see. 64 (1) {^?), 
and Patents, Sj'c., Act, 1888, see. 10.] — The Lino- 
type Company, Ld., apphed for registration of 
the word “ Typograph ” as a tiade mark in clause 
6, viz,, unwrought and partly wi-ought metals 


used in manufactm’e, and in class 7, viz , agi-i- 
cultural and horticultural machinery and parts 
of such machinery. The Comptroller refused 
registration, and, on appeal to the Board of Trade, 
the appeal was referred to this Coui t. On the 
evidence, it appeared that “ Tyjiograph ” was a 
dictionary word meaning atype-making and type- 
setting machine. The ap[dicants were manu- 
facturers of machines of this natiue. The appeal 
as to class 7 was not opened. 

Held — that the word “ Typograph” was not, 
under the circumstances, a word having no refer- 
ence to the character or quality of the goods, and 
was not entitled to registration. 

In EE Linotype Co.’s Teade Maek, (1898) 14 
[E. P. C. 900— Kekewich. J. 

And see No. 26, infra. 

22. Rectifying Register — Geographical Term 
— Ristmetire Words — Addition to Revice — 
Patents, Resigns and Trade Marks Act, 1883 
(46 & 47 Vict. e. 57), ss. 64, 74.]— In 1888 
Clement et Cie, trading as the Compagnie du 
Via de St. Eaphael, made an application for the 
registration of a trade mark for medicated wine. 
The application was granted. In 1898 the 
Society Anonyme du St. Eaphael-Qumquina 
moved to rectify the register by removing the 
trade mark, or by a disclaimer to the exclusive 
use of the words “ St. Raphael ” or “ Saint 
Eaphael.” 

Held — that the respondents did not adopt 
the words “ Sr. Raphael ” and “ Saint Raphael” 
as intending to refer to any of the French towns 
called St. Raphael, but for a different reason, 
and that the words were an addition to the 
descriptive device or label w ithin the meaning of 
the 64th sectaon of the Patents, Designs and 
Trade Marks Act, 1883 ; and that the motion 
must be refused. 

The Smokeless Powder Company's Trade Mark 
([1892] 1 Ch, 690 ; 61 L. J. Ch. 391 ; 9 E. P. C. 

1 09) followed. 

The decision of Kekewich, J. (1889) (47 W. E. 
407 ; 80 L. T. 230 ; 15 T. L. R. 231 ; 16 R. P. G. 
173) affirmed. 

In EE Clement et Cie’s Teade Maek, [1900] 

[1 Ch. 114 ; 69 L. J. Ch. 62 ; 48 W. R. 67 ; 81 
L. T. 400 ; 16 T. L. R. 28— C. A. 

23 Ordinary Word — Presumption of Resign 
to Pass Ofl Goods — Burden of Proof.'] — An 
invented name has either no meaning at all, or 
j no meaning in relation to the goods which it 
denotes. A trader who selects such a name for 
the purpose of distinguishing his goods from 
those of other traders is entitled to be protected 
in the use of the sign which he has chosen. 
In such a case the mere fact of the use of the 
arbitrary sign by a rival trader raises a presump- 
tion of a design to pass off his goods under false 
colours which it is not easy to displace. 

The claimant to the exclusive use of an ordi- 
nary word in the English language, properly 
applicable to the goods in question, has to estab- 
lish that it is one which has so acquired a 
technical and secondary meaning, differing from 
its natural meaning, that it can be excluded 
from the use of every one else. 
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A man who has to prove that woids, which are 
descriptive or expiessive of the quality of the 
goods, have acquired the secondary sense, assumes 
a much greater burden than the man who has to 
prove the same thing of a word not significant 
and not descriptive, but what is compendiously 
called a fancy word 

Roddaway v. Banliavi ([1896] A C. 199 ; 65 
L. J Q B 361 , 44 W. JR. 638 ; 74 L. T. 289 ; 
13 R. P. C. 218) distinguished. 

Gellulau Clothiitg Co. v. Maxton & Mor- 
[EAY, ([1899] A. C. 326 ; 68 L. J. P. C. 72 ; 80 
L T. 809 ; 16 R. P G. 397)— H. L. (Sc ) 

25 Sar 07101" — Foi'eign Wordioith Meanmg- 
less Suffix — Registered for moretlm7i Five Yeuo'S 
— Actum for Infringement — Motion to Rectify 
— Patents, Designs and Trade, Maidis Act, 1883 
(46 & 47 Vict. G 57), ss. 76, Tla, 90 — Pate7its 
Designs, and Trade Marks Act, 1888 (51 & 52 
Vict. G. 60), s 18.] — The word “ Savonol” being 
meanmirless, is an “ invented word,” and as such 
is capable of being registered as a trade mark for 
soaps, notwithstanding that the French word 
“aavon” had been used for many years in the 
soap trade. Even if “Savonol” does suogest 
“ savon ” and “ soap,” it is only a covert or skilful 
allusion to the character or quality of the goods, 
and may still be an “ invented word.” 

A meaningless suffix like “ ol ” is distinguish- 
able from such teimmations as “ ette ” and “ ine,” 
w’hich indicate resemblance. 

Fastman's Photographic Materials Co. v. 
Comptroller- Oeneral of Patents, Designs and 
Trade Maiks ((1898) A C. 571 ; 67 L J Ch. 
628 , 47 4V. R 152 . 79 L. T. 195 , 15 R. P. 0. 
476 — H L (E ) Eo 18, svpni) commented on. 

Where a motion to rectify the legister by the 
removal of a tiade mark more than five years old 
IS heard together with an action for infringement 
of the tiiide mark as one matter, the Court has 
power uudci sect Ida of the Patents, Designs 
and Trade Marks Act, 1883, to grant a ceitificate 
that the light to the exclusive use has come in 
que.-ition. 

J. C J. Field & Co , Ld r Waged Syitoicate, 
[Ld , [1900] 1 Ch. 651 • 69 L J Ch 365 ; 
48 W. R 390 ; 82 L. T. 231 , 17 R P C 266 

— Buckley, J. 

26 “Tacliytype" — Patents, Desig7is and Trade 
Marks Act, 1883 (46 & 47 Vict c 57), s. 64 . 
Patents, Designs and Trade Marks Act, 1888 
(51 & 52 Vict c. 50) s 10 (d)] — For a word to 
be an “ invented word ” within sect. 64 of the 
Patents, Designs and Tiade Marks Act, 1883, it 
need not be invented by the applicants for 
registration, nor need there be a prior publication 
of it within the ]urisdiction. 

Certain people in America, the Tacliytype 
Company, invented the woid “Tachytype.” 
The applicants, the Linotype Company, took 
an assignment by purchase fi om the American 
company of certain Letters Patent and leave and 
licence to use the name so far as the Tachytype 
Company were concerned, and they got an 
assignment of the mark or name anil of such 


goodwill of the business, if any, which the 
Tachytype Company had in this country. The 
Tachytype Company never had any business in 
this country The name, except for the purpo,se 
of a publication or two to be found m the 
Patent Office Records and in the title of one 
specification, was absolutely unknown in this 
country. 

Held — that “ Tachytype ” was an invented 
word within the meaning of sect. 64 (1) (d) of 
the Patents, Designs and Trade Marks Act, 1883, 
capable of being registered, even though it might 
have some reference to the character or quality 
of the goods 

In re Linotype Co , Ld., [1900] 2 C h. 238 ; 

[69 L. J Ch 625 ; 82 L T. 794 ; 16 T. L. R. 

353 , 17 R P. C. 380 — Cozens-Hardy, J. 

And see No. 21, supra. 

27 . Passing off — Action to Re.drain — “ Whit- 
staile Oysters” — Personal Term — Desci'iption 
of Particular Class — Secondary Meaning . — 
The plaintiffs brought an action against the 
defendants for an injunction to restrain them 
from passing off oysteis under the description of 
(inter aha) “ Whitstables ” or otherwise described 
as “ Whitstable natives,” or “ Whitstable oysters,” 
any oysters not being in fact oysters cultivated 
and matured upon the grounds or beds of the 
plaintiffs. 

Held (Rigby, L J., dissenting) — that the term 
“ Whitstable,” used lu connection with oysters, 
meant “ a particular class of oyster, which must 
answer to the requirements of the trade as to 
appearance, and also that it was a geographical 
term in the sense that it must have a connection, 
more or less, with Whitstable”, that oysters, 
answering the description above given, if pro- 
duced on the defendants’ laying ground, might, 
as well as those of the plaintiffs, and those fioni 
the Pollard bed of the Sea Salter Company, be 
pioperly described as “ Whitstable oysteis,” and 
that that name did not connote exclusively oysters 
supplied by the plaintiff company and the Sea 
Salter Company. 

Decision of Buckley, J. ((1900) 17 R. P. C. 
461) affirmed. 

Whitstable Oyster Fishery Co r. Hayling 

[Fisheries, Ld , and George Tabor, (1901) 
18 R. P. 0. 435— C. A. 

28 “ Woi'd or Woi'ds haring no Reference to 
the Character or Quality of the Goods " — 
'■‘Nectar" — Trade Mai'ks Act, 1888 (51 & 52 
Vict. 0 . 60), ,<t. 10 (1) (e) ] — The applicants sought 
1o registei the word “ Nectar ’’ in lespect of tea, 
coffee and cocoa as a trade mark in class 42 

Held — that “Nectar” was not a word ‘‘having 
no reference to the character or quality of the 
goods,” as it was intended to denote, and did 
denote, a very superior kind of tea, coffee and 
cocoa. 

In re Harrisons and Crossfield’s Appliga- 
[tion, (1901) 18 R. P. C,.34 — Byrue, J. 

29 . "Invented Word" — " JJneeda" — Yaria- 
tions of 0 rthog ragdiy — No Change in Sound — 
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Reference to Character or Quality of the 
Goods'' — Patents, Resigns, and Trade Marhs 
Act, 1883 (46 & 47 Vict. c. 57), s, 64 — Patents, 
Pesigyis, and Trade Marlts Act, 1888 (51 & 52 
Vict. 0 50), s. 10.] — A mere variation of the 
orthography or termination of a word is not 
sufficient to constitute an invented word, if to 
the eye or ear the same idea would be conveyed 
as by the word in its ordinary form. 

On an appeal from Gozens-Hardy, J., affirming 
the refus^ of the comptroller to register the 
word “ Uneeda” as applied to biscuits, or the 
class of goods in which biscuits are contained, 

Held — that the word “ Uneeda ” was merely 
a putting together of three of the commonest of 
common English words, “ You need a,” and a 
misspelling of the first of them without change 
in the sound, and was not an “ invented word ” 
within sect. 64, sub-sect. 1 (d), of the Trade 
Marks Act, 1883 , and that the three words were 
and were intended to be, commendatory and 
suitable to describe something which a purchaser 
would find comforting and advantageous to use 
as being of the quality and character which 
would be suitable for his wmnts, and they were 
not within sub-sect, 1 (e). 

Decision of Cozens-Hardy, J. ([1901] 1 Oh. 
560 ; 70 L. J. Ch. 318 ; 84 L T. 269 ; 17 T. L. R. 
241 ; 18 R. P. G. 170) affirmed. 

In re "Uneeda” Trade Mark, [1902] 1 Ch. 

[783 ; 71 L. J. Gh. 353 ; 50 W. R. 467 ; 86 

L. T. 439 : 18 T. L. R. 453 ; 19 R. P. 0. 281— 

C.A. 

30 , Passing off — Action to Restrain — dTame 
indicating Manufacture — Geographical Term — 

“ Worcester China" — Secondary Meaning Pis- 
tinguishing Goods.] — Between 1889 and 1897 the 
word “Worcester,” as applied to current trade 
productions, acquired and had a secondary 
meaning as denoting goods made by the plain- 
tiffs at one or other of their manufactories to 
the exclusion of all other manufacturers of china 
or porcelain and similar articles. For some time 
prior to 1889 the plaintiffs had adopted, and 
they still used, in connection with their business 
the word “ royal,” so that on all their business 
show-cards relating to goods made at Diglis 
their goods were referred to as “ Royal Wor- 
cester.” With reference to aU goods made by 
the plaintiffs at the “ Diglis,” then called “ The 
Royal Porcelain Works,” they had, from some 
time previously to March, 1889, used, as gener- 
ally as possible, the word “royal” as well as 
“Worcester” in connection with their goods. 
In 1896 E. L., who had quitted the employ of 
the plaintiff company in the previous year, 
commenced the manufacture of porcelain in 
Worcester, and the defendant company was in- 
corporated in the year 1898 for the purpose of 
taking over his business, and they carried on 
business in succession to him. It was not 
disputed that there were no natural advantages 
in the way of soH or water or otherwise attaching 
to Worcester making it specially suitable for the 
manufacture of porcelain. The actual method 
and ingredients of the paste used had varied, 
and it was not contended that “ Worcester 
B.D.— VOL. III. 


china ” meant only china of a particular paste, 
style, model, design, or colour. Although no 
actual instance of deception had been proved, 
yet the acts of the defendants were calculated 
to deceive purchasers and the public into the 
belief that the goods of the defendants were the 
goods of the plaintiffs. 

Held— that an injunction must be made to 
lestrain the defendants, their servants, and 
agents, from selling, or offering, or exposing, or 
ad vei rising for sale, or procuring or enabling to 
be sold, any goods made of china or porcelain, or 
any similar material not manufactuied by the 
plaintiffs or by their predecessors in business, or 
by some one of them (because he was clearly 
entitled to seU “ Old Worcester ” as “ Wor- 
cester ”) under or in connection with the word 
“ Worcester,” without clearly distinguishing such 
goods from the goods of the plaintiffs. 

AContgomery Y. Thompson ([1891) A. C. 217; 
60 L. J. Ch. 757 ; 64 L. T. 748 ; 55 J. P. 756 ; 8 
R. P. 0. 361— H. L. (E.)) followed. 

Worcester Royal Porcelain Go., Ld. v. 

[Locke & Go., (1902) 18 T. L. R. 712 ; 19 
R. P. G. 479— Byrne, J. 


31 . Passing off— Action to Rostra in— Name 
Indicating Manufacture — Agents Allowed to 
Publish Principal's Name — Legal Duty of 
Agents — Use of Initials of Principals on Corhs 
used for Bottles containing Wines or Spirits Not 
supplied by Principals — Account of Profits — 
Distribution of Costs.] — In order to constitute 
an actionable wrong — a wrong where a plaintiff 
complains of something being done — you must 
find a duty on the part of the defendant towards 
the plaintiff to abstain from doing that which is 
complained of. 

The plaintiffs carried on business in London 
at “ Findlater’s Gomer,” Loudon Bridge, as mer- 
chants of wines, spirits, and other liquors. The 
defendants carried on a similar business at 
Bournemouth. The defendants and their pre- 
decessor for many years acted as agents for the 
plaintiffs and sold large quantities of goods 
supplied by the plaintiffs, and built up a large 
business in the neighbouihood of Bournemouth 
by the use of the plaintiffs’ firm in connection 
therewith, and the place where the defendants’ 
business was carried on became known as, but 
was not named by the corporation of Bourne- 
mouth, “Findlater’s Corner.” The defendants 
were encouraged by the plaintiffs to give as 
much publicity as possible to the name of plain- 
tiffs’ firm in connection with their business, in 
order that the reputation of the plaintiffs’ &.’m 
might be instrumental in attracting and extend- 
ing business for their common benefit. There 
was a good deal of evidence to show that the 
plaintiffs’ film had been, and was known _as 
“ Fmdlater,” but that over England the plain- 
tiffs’ goods were nori known as “ Findlater & 
j Co.’s” goods, or the fiim as “ Findlater & Co.” 

Held — ^that there was no legal duty on the 
part of the defendants to abstain from using the 
term “Findlater & Go.,” nor to abstain from 
using the term “ Fmdlater’s Corner ” ; that 
there must be a declaration negativing the 

28 
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defeudants’ right to use the initials “ F. M. T. & 
Co.” on corks in bottles containing wines and 
spirits not supplied by the plaintiffs, and an 
account of profits limited to six years from the 
time of the issue of the writ ; and that under 
the circumstances the costs ought to be dis- 
tributed, and the defendants directed to pay 
one-third of the plaintiffs’ costs, and no order 
made as to their own. 

FmoiATER, Maceie, Todd & Co. Heeet 

[Newman & Co., (1902) 19 R, P. 0. 236— 

Kekewich, J. 

32. Passing off — Action to Restrain — Name 
Indicating Manufaeture — “ Camel-hair Belt- 
ing ” — “ Karmal ” — Defendants' Name Prefixed 
— Injunctiun.'] — The plaintiffs were manufac- 
turers of belting of different kinds, including a 
special kind known as “ Camel-hair Belting ” 
which was not made exclusively of camels’ hair, 
but of a material called in the trade “ camel 
tops,” composed of cotton, goats’ hair and 
sheep’s wool, with a small .quantity of camel’s 
hair added. The name “Camel-hair Belting” 
had come to mean in the trade the plaintiffs’ 
belting and nothing else. The defendants had 
been holding out their goods as Reddaway’s 
goods ; i.e., they had been holding out that they 
sold goods, “ Camel-hair Belting.” They also 
sold “ Frictionless Engine Packing Company’s 
Camel-hair Belting.” They also used the word 
“ Karmal ” repeatedly in their catalogues. Cor- 
respondence showed that they used the words 
“ Camel-hair Belting ” freely and without dis- 
tinguishing it as if Eeddaway’s had no prefer- 
ential rights. The plaintiffs claimed an 
injunction. 

Held — that an injunction ought not to go 
against the use of the words “ Frictionless 
Engine Packing Company, Limited,” but that 
an injunction should be granted restiaimng the 
defendants from using the words “ Camel-hair ” 
or “ Karmal” as descriptive of or in connection 
with belting manufactured by them in the terms 
of Bsddaway v Baiiliam, [1896] A. 0. 199 ; 65 
L. J. Q. B. 381 ; 44 W. R. 638 , 74 L. T. 289 ; 
13 R. P. C. 218— H. L. (E) 

F. Reddawat & Co., Ld. V . Feictionlbss 

[Engine Packing Co, Ld., and H. G. 

Small, (1902) 19 R. P. C. SOS- 

Palatine Court of Lancaster — Hall, V.-C. 

83. Passing ofi!^— Action to restrain — “ Oval 
Blue ” — Words purely descriptive and in 
common use accurately describing the thing 
sold — Acquisition of — Burden of Proof — Testi- 
mony of Persons trapping — Duty of — Irffunction.'] 
— The plaintiff began to sell blue for laundry 
purposes in oval form twenty-five years or so 
prior to this action being brought. Other 
manufacturers had sold blue in squares and in 
circular form. The public asked for the blue 
which had been sold lu the oval shape as “ Oval 
Blue,” the blue which had been sold m the 
squares as “Square,” aud the blue which had 
been sold in circular shape as “ Circular.” The 
defendant, a retail dealer, had for many years 


dealt with the plaintiff as a purchaser from 
him of his “Oval Blue.” In February, 1902, 
some time after the defendant had ceased io 
purchase the plaintiff’s blue, she sold laundry 
blue in similar cakes or blocks, but not of the 
plaintiff’s manufacture, in response, as plaintiff 
alleged, to orders for “ Oval Blue.” The plaintiff 
claimed an injunction. 

Held — ^that the plaintiff’s evidence stopped 
far short of the discharge of the burden, which is 
not impossible but extremely difficult to dis- 
charge— namely, to show that the words “ Oval 
Blue,” purely descriptive and in common use in 
the English language, and accurately describing 
the article sold, could be acquired by a man on 
the evidence that he had alone for several years 
made articles of that shape and sold them under 
those words ; and that on that issue the plaintiff 
entirely failed, and had not made out his claim 
to a monopoly of the words “ Oval Blue ” 

Statement in Lord Davey’s speech in Cellular 
Clothing Co.^ Ld. v. Alaxton and Murray 
([1899] A. 0. 326 ; 68 L. J. P. 0. 72 ; 80 L. T. 
809 ; 16 R. P. 0. 397— H. L. (Sc.), No. 23, supra') 
adopted. 

Held also — that the plaintiff failed on the 
issue as to whether the defendant had been guilty 
of personal fraud in having concealed the cakes 
that she was seUing by deliberately turning 
them face downwards on the counter so as to 
cover the words “ Bobby Blue,” which anybody 
would at once have recognised and have known 
that it was not the plaintiff’s “ Oval Blue,” 

' because his name appeared on his packets. 

Held also — that if you want the Court to 
rely upon the testimony of persons trapping, 
when they have completed their trap and have 
got the victim lu it, the least they can do is to 
tell him that that is the occasion that they arc 
going to give evidence about in Court, so that, 
then and there, the victim may be able to recall 
and recover his recollection of the circumstances 
and be ready to give his account in Couit, so 
that the Court shall not be asked to rely upon 
the testimony of witnesses for the plaintiff on 
the ground that the defendant cannot possibly 
remember what took place. The ordinary course 
is also to ask for a bill to be made out. 

Ripley v. Geipeiths, (1902) 19 R. P. 0. 591 — 

[Par well, J. 

34. Trade Name — Passing off — Silcerpan" 
Jams — Secondary Meaning as indicating Jams 
of Plaintiff's' Manufacture — Injunct'ion.l — The 
plaintiffs were one of the first firms of ]am 
manufacturers to adopt the practice of making 
]am in pans lined with silver ; and from the 
beginning they used the word “Silverpan” ou 
their labels, and registered it m 1887 with their 
signature below as a trade mark. Upon an ap- 
plication by the present defendants m 1902 this 
mark had been struck off the register ; aud the 
defeudants now openly used the word and 
applied it to their own jams. The plaintiffs 
brought an action for an injunction. 

The Vice-Chancellor of the County Palatine of 
Lancaster found as a fact that the word “ Silver- 
paii ” had ac(^uire4 a s§coqdary meaning in the 



869 


TKADE MASKS AND DESIGNS. 


870 


Registration— 

particular district as denoting jams manufactured 
by the plaintiffs, it appearing, inter aim, that 
the other firms, who first used silver pans for their 
jams, had employed a slightly different expres- 
sion ; and he accordingly granted an injunction 
restraining the defendants from selling their 
jams under the name “ Silverpan ’’ without dis- 
tinguishing them from those of the plaintiffs. 

On appeal, held — that the Vice-Chancellor 
had taken a correct view of the evidence. 

Hbnky Pauldbr & Co., Ld. V 0. k Q. 

[Rushton, Ld., (1903) 19 T. L. R. 452 ; 20 
E. P. a 477— C. A. 

36. Pusshng Off — Action to Restrain — Corsets 
— “ Ei-eot Form" — Ornamental Scroll Printing 
— Fanciful Name — Caloulated to Mislead.'] — In 
1901 the plaintiffs introduced into the United 
Kingdom a certain class oE their corsets desig- 
nated in advertisements and on boxes as “ W. B. 
Erect Form Corsets,” the last three word.s being 
printed in a fancy scroll. Subsequently they 
used the words America’s Leading” in place 
of their initials “ W. B.” 

The defendants soon after began to use in 
connection with their own corsets (of every 
style) the words “ C. B. Erect Form Corsets” 
printed in a similar scroll. 

Buckley, J., held — that the defendants’ con- 
duct was likely to cause purchasers to mistake 
the defendants’ goods for those of the plaintiffs , 
that the words “erect form” were not plainly 
descriptive like such a word as “cellular,” but 
were a fanciful designation with only a far- 
fetched reference to the character of the goods, 
and that the scroll was in no way descriptive ; 
and further that the letters “ 0. B.” formed no 
real distinction ; and that therefore the plaintiffs 
were entitled to an injunction. j 

On appeal, held (Romer, L.J,, dissenting) 
— that the description of the goods taken as a | 
whole, including the scroll, was not intended, 
and not calculated, to deceive. The words “ erect i 
form ” were descriptive, and the initials “ 0. B.” 
were so well known as to distinguish the defen- 
dants’ goods from those of the plaintiffs ; and 
that therefoie there was no giound for granting 
an injunction. 

Decision of Buckley, J. (88 L. T. 168 ; 19 
T. L. R. 239 , 20 R. P. C. 289), reversed. 

Wbingarten Brothers r. Charles Batbe & 

[Go., (1903) 89 L. T.66; 19 T. L. E 604 ; 20 
E. P. C. 649— C* A. 

86. Infringement — Photographic Films — 
“ Kodak'’' — ^\Brownie ” — ‘^Bull's Bye ” — '■'•Pano- 
ram ” Cameras — “ Panoram ” — Invented Words 
— Action for Injunction — Motion to Remove 
Trade Marks — Costs — PateMs, Designs^ and 
Trade Marks Acts, 1883 (46 & 47 Viet. e. 67) 
s. 64 (1), and 1888 (61 & 52 Vict, c 50), s. 10 
(1).] — If a word is a newly -invented word, 
when adopted as a trade mark, the mark is not 
invalidated because not registered at once. 

A word may he a perfectly good invented 
word, although it has some slight reference to 
the character or quahty of the goods. 


The {ilaintiffs sought to restrain the defend- 
ants from passing off other manufacturers’ 
photographic films as and for those of the 
plaintiffs by the use of the names “ Kodak,” 

I “ Brownie," “ Bull’s Eye,” or “ Panoram,” or by 
I the use of letters usal as abbreviations therefor, 
e.g., P.K. (Pocket Kotlak), If.P.K. (B'olding 
! Pocket Kodak), C.K. (Cartridge Kodak), B.E. 
(Bull’s Eye). The defendants, in reply, moved 
I to expunge from the Register of Trade Slarks 
the marks “ Kodak,” “ Brownie," and “ Bull’s 
Eye ” as applied to films, and the mark “ Pano- 
ram ” as applied both to cameras and films, on 
the grounds that the word “Panoram” was 
descriptive m its application to cameras and 
films, that the other three words were descrip- 
tive as applied to films, and also that “ Kodak ” 
was not an “invented” word within the mean- 
ing of the Act, having been invented some three 
years before it was registered for films. 

The Court found upon the evidence that the 
words “ Kodak," “ Biownie,” and “ Bull’s Eye” 
as applied to films were used as describing 
exclusively the plaintiffs’ films. 

Held— that “ Panoram ” was merely descrip- 
tive, as applied both to cameras and films, and 
must be expunged ; 

That “ Brownie ” and “ Bull’s Eye ” were not 
descriptive as applied to either cameras or films, 
having no real reference to the character or 
quality of the goods, to both classes of which 
they were applied simultaneously : 

That “Kodak” also was a good trade mark, 
for the reasons specified at the head of this note. 

Costs. — The defendants, h&vmg succeeded on 
the motion as to “ Panoram,” were ordered to 
pay the taxed costs, less £20. 

Kastman Photographic Materials Co., Ld. v. 
Comptroller- General ([1898] A. C. 571, Ko. 18, 
sugyraj followed. 

Kodak, Ld. r. London Stbeeosoopic Co.,Ld ; 

[Kodak, Ld. v. Geo. Houghton & Son ; In 

EE Trade Marks op Kodak, Ld., (1903) 19 

T. L. R. 297 ; 20 R. P. C. 337— 

Swinfen Eady, J. 

37. Passing off — Local Name — MineralWaters 
— Caledonia Waters” — "From New Springs 
at Caledonia” — Infringement.'] — The appellants 
wei e the owners of certain mineral water springs 
called Caledonia Springs, and also of an hotel 
known as the Caledonia Springs Hotel ; the 
whole locality had come to be known as Cale- 
donia Springs, and the appellants sold their 
mineral water under the name “ Caledonia 
Water.” The respondent sank a new well in 
the same district, and sold water therefrom as 
being “from new springs at Caledonia.” 

Held — that the appellants were not entitled 
to an injunction to restrain the respondent from 
using these words. The latter was entitled to 
indicate the local source of the water sold by 
him, and there was no attempt on his part to 
pass off his goods as those of the appellants. 

Grand Hotel Co. op Caledonia Springs, 

[Ld. V. Wilson, [1904] A. C. 103 ; 73 L. J. 

?. C. 1 i 62 W. E. 286 ; 89 L. T. 456 ; 20 
T. L. R. 19 i 31 E. P. 0. 117— P. C. 

28—2 
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38. Passing off — Band — Name of Bmid — 

“ 'Wkito Viemiese Band ” — Addition of Pro- 
prietor's Name.l 

Held, upon the evidence — that the plaintiff 
had failed to establish that the words “ White 
Viennese Band” (without prefixing his own 
name) had acquired a secondary signification 
as denoting his band only ; and that conse- 
quently he could not restrain the defendants 
Aotn applying those words to their bands. 

WuEM V. Webster and Girling, [1904] 21 
I'R. P, 0. 373 — Kekewich, J. 

89. “ TaMoid " — Trade Name — Name denoting 
Maher's Goods — Presumption of Validity from 
long user — Patents, Designs and Trade Marks Act, 

1883 (46 & 47 Vict o. 57), s, 64, 1 (e).] — The 
word tabloid ” as applied to compressed drugs 
made up in a bi-convex shape was registered in 

1884 as a trade mark by the firm of Burroughs, 
Wellcome & Oo. 

The word “tabloid” was invented for the 
purpose of being so used. 

Held — that it was m 1884 a distinctive 
fancy word not in common use within the 
meaning of sect 64 (1) (6‘) of the Act of 1883 
A word may be a fancy word although theie 
IS about it a suggestion of a descriptive mean- 
ing, so long as it does not intelligibly describe 
the aitiole sold. 

lie Bovril ([1896] 2 Ch 600 ; 63 L. J. Ch 
715 ; 45 W. R. 1.30 ; 74 L. T 803—0 A.) applied 
Held also, apart from any question of trade 
mark — that the woid had always denoted the 
compressed di’ugs of the film who invented it 
and that they were entitled to an injunction to 
restrain the use of it for the purpose of “ passing 
ofi” drugs not of their make. 

W’’hea a tiade mark is impeached after having 
been registered for many years, the pioprietor is 
entitled to the benefit of any doubt as to I's 
validity. Decision of Byrne, J. ([1904] 1 Ch 
736 , 52 W. R. 205 ; 20 T. L. R. 1 1 1 ; 21 R. P. 0 
69), affirmed. 

Wellcome v. Thompson and Capper, [1901] 
[1 Ch 736 ; 73 L. J. Ch. 474 , 32 W. R 581 , 
91 L. T. 68 ; 20 T. L. R. 415 , 21 R. P C. 217 

— C. A 

40. ^‘•Bioscope" Passing of ] — The word “Bio- 
scope” held not to be an “invented woid” 
capable of registration in 1898 as a trade maik 
under sect. 64 of the Patents, &c.. Act, 1883. 

Warwick Trading Co. Ld. v Urban Ltd , 
[(1904) 21 R. P. C. 240— Joyce, J. 

41. Trade Name — Passing Off — Name of 
Article — Pels Naptha Soap" — Ladyhird 
Naptha Soap" — “ Boch Oil Nagitha Soap" 
— Absence of Naphtha.l — A person who attempts 
to prove that words which aie merely descrip- 
tive of the quality or nature of goods have 
acquired a secondary meaning as denoting 
only goods of his make, has a much harder task 
than a person who attempts to prove the same 
thing in respect of a “ fancy ’’ word. 


When a person invents a new article and 
attaches a descriptive name to it, it necessarily 
follows that such descriptive name denotes his 
goods only, until some rival appears on the 
market ; such fact does not go far towards es- 
tablishing the proposition that the name has 
acquired a permanent secondary meaning as 
denoting only his goods. 

In 1901 the plaintiffs introduced into England 
a soap, having naphtha for an ingredient, which 
they called “ Fels Naptha” soap ; this soap soon 
commanded an extensive sale, and, whilst it was 
the only soap of the land, appears to have been 
often spoken of as “Naptha” soap. In 1902 
the defendants put upon the market a rival 
soap under the name of “ Ladybrand Naptha ” 
soap. In a “ passing off ” action by the 
plaintiffs, 

Held — that the fact that the defendants’ soap 
might contain no naphtha made no differ- 
ence ; that there was nothing in the get-up 
of the defendants’ soap of which the plaintiffs 
could complain ; and that, with regard to the 
use of the word “ naptha,” it was a word really 
descriptive of the soap ; and that it had not 
acquired a secondary meaning as denoting the 
plaintiffs’ soap to the exclusion of all others ; 
and that therefore the action failed. 

Cellular Clothing Co. v. Maxton and Murray 
([1899] A. C. 326 ; 68 L. J. P C. 72 , 80 L. T. 
809; 16 R PC. 397 (H. L. Sc) No. 23, supra) 
applied. 

Decision of Byrne, J. (19 T. L. R. 340 , 20 
R P. C. 437), affirmed, and decisions of Keke- 
wich, J. (20 R. P. C 443, 447), affirmed pro formd 
for the purposes of a further appeal m aU three 
cases. 

Fels v. Thomas Hedley & Co., Ld ; Fels v. 
[Stephenson Bros. ; Fels v. Christopher 
Thomas (Se Bros, (1904) 20 R. P. C. 85 — C, A. 

42. Trade Marks — Word Bepresenting Sound 
of Letters — Registration — Patents, Designs and 
Trade Marks Acts, 1883 (46 & 47 Vict. c. 57), 
9. 64, and 1888 (51 & 52 Vict. o. 50), s. 10 ]— 
The owners of a Trade Mark consisting of the 
letters “ V. Z.” which had been registered 
as an old mark in 1885, now applied to register 
as a new mark the woid “ Vezet.” 

Held — that the appheation should be gi anted 
Queere, whether a word which merely repre- 
sents rhe sounds of a combination of letteis 
could be registered if the applicants had not an 
old mark consisting of those letteis. 

In re Verschurb and Zoon’s Trade Mark, 
[(1906) 74 L. J. Ch. 684; 22 R. P. C. 668— 

Warrington, J. 

43. Variat ion of English Word — Absorhine" 

— Patents, Designs and Trade Marks Acts, 1883 
(46 & 47 Vict. 0 . 57), 64, and 1888 (51 & 52 

Vict. c. 50), s. 10 (1).] —The word “ Absorbine ” 
as applied to an embrocation for removing 
swellings by absorption is not an “invented 
word ” capable of registration as a trade mark, 
being merely a variation of an existing English 
word. 
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Decision of Joyce, J. ([1904] 1 Ch. 696; 73 
L. J. Ch. 212 ; 62 W. B. 414 ; 90 L. T. 85 ; 20 
T. L. R. 200 ; 21 R. P. 0. 97), affirmed, 

Cheisty r). Tippee, [1905] 1 Ch. 1 ; 74 L. J. Ch 

[55 ; 53 W. R, 147 ; 91 L, T, 712 ; 21 T. L. E. 

53 ; 21 R. P. C. 755— C. A. 

44. Saematogcn" — Descriptive word — 
Patents, Designs and Trade Marlts Acts, 1883 
(46 & 47 Vict. 0 , 57), s. 64 (1) [d), and 1888 (51 
& 52 Vict. 0 . 50), s. 10 (1).] — For a word to be 
an “ invented word ” capable of registration as a 
trade mark, it must be substantially a newly 
coined word and newdy coined for the purpose 
of being used as such trade mark. 

In 1899 the plaintiff registered the ivord 
“ haematogen” as a trade mark for a preparation 
of haemoglobin made from ox blood and glycerine. 
It appeared that since 1885 the word hamia- 
togen had been used in medical works to denote 
a certain substance then discovered in yolk of 
eggs, and believed to contribute to the formation 
of red corpuscles in blood. The plaintiff had 
used the word for commercial purposes since 
1890 ; the defendants first used it in 1902. 

Held — that “ haematogen ” was not in 1899 
an “ invented word,” and must be removed from 
the register ; and further that it had not acquired 
a secondary meaning as denoting the plaintiff 's 
goods, and that therefore the claim for “ passing 
off ” faded, such claim being confined to the 
use of the word, and not extending to the “ get 
up " of the defendant’s goods. 

Cellular Clothing Co. v. Maxton and Alurray 
( 1 1899] A. C. 326 ; 68 L. J. P. C. 72 ; 80 L. T. 
809; 16 R. P. C. 397— H. L., No. 23, .wpra) 
followed. 

Per Vaughan WiUiams, J. : In such cases, if 
the primary meaning of a word is simple and 
known to everyone, it is extremely difficult to 
establish that in any particular trade the word 
has lost its well-known and original meaning 
and acquired a secondary meaning to the exclu- 
sion thereof. 

Decision of Warrington, J. (20 T. L. R. 586 ; 
21 E. P. C. 576), affirmed. 

Hommel r. Gebeudee Battee k Co , (190.5) 21 
[T. L. E. 80 ; 22 R. P. C. 43— C. A. 

45. Seeimdarg Meaning of a Trade Deseriptnm 
— “ Identical with" — “ Burberry ” Coats.l — The 
plaintiffs had acquired a reputation for their 
waterproof garments under the names “Bur- 
berry,” “ Slip On,” and “ Burberry Slip-On. ’ 
The defendants adveitised “ Burberry’s Slip-On 
Coats,” stating that they had “ added this manu- 
facture to their macintosh department,” and 
that their coats were “ identical wiih Burberry’s ” 
They sold under this advertisement coats not 
made by the plaintiffs. 

Held — that the names in question were not 
descriptive of a particular kind of coat by w'hom- 
soever made, and that the plaintiffs were entitled 
to an injunction. 

BUEBEEEY V. RaPBE & Pl'LLEYN, [1906] 23 
[R. P. C. 170 — Warnngton, J. 


46. “ Calculated to Deceive" — '■’‘Direct 
Reference to the Character or Qua'itij of the 
Goods ” — Trade Marlts Act, 190.5 (5 ’ Ediv. 7, 
c. 15), ss. 9 (4), 11, 19, 21.] — The word 
*• motonne” was registeied as a trade mark for 
lubricating oil suitable for, but not confined to 
motors. The word became known .as meaning 
the particular lubricating oil which lx»re that 
name and which the owners of the trade mark 
manufactured. The app!icant.s applied to register 
the word “motncine” as a tmde mark for a 
petiol spirit for driving motor cars and oil 
engines. Both oils w'ere derived from petro- 
leum. The Comptroller refused to register it. 
Upon appeal the Judge came to the conchi'-ion 
upon the evidence that it was possible that there 
might be confusion between the two teims. 

Held — that registration ought to be refiisi d, 
the applicants not having made out that the 
mark, if registered, would not be calculated to 
deceive. 

The applicants moved to expunge tlie trade 
mark “ motonne ” from the register. 

Held— that the word had “ no direct reference 
to the character or quality of the goods,” and 
was therefore properly on the register under 
sect. 9, sub-sect. 4, of the Trade Marks Act, 190.5. 
lE EE AN Application poe Registration 

[BY COMPAGNIE InDUSTEIELLE DES Pfe- 

TBOLES AND IN EE PeICE’S PATENT CANDLE 

Co.’S Trade Mark, [1907] 2 Ch. 435 ; 76 

L. J. Ch. 646 ; 97 L. T. 235 ; 23 T. L. R. 672 ; 

24 R, P. C. 585 — Warrington, J. 

47. Similarity — Descriptive Xame — Calcu- 
lated to Deeeive.l — An injunction to restrain 
the defendant company from using ihe woid 
“ electromobile " as part of their name was 
refused, the woid being a descriptive word, and 
not having acquired a secondary meaning as 
denoting the plaintiff company. 

Decision of Warrington, J., (1907) 97 L. T. 
196 ; 23 T. L. R. 631 ; 24 R. P. 0, 638 affirmed. 

Elbcteomobile Co.,Ld. (.British Electeo- 

[MOBiLE Co., Ld., and Others, (1907) 24 
T. L. R. 192— G. A. 

48. Professional Designation — “ Incorporated 
Accountant ” — X'ame Appropriated to One 
Society — Unauthorised Use by Others — Fancy 
or Descriptiie Word — Pecuniary Damagt — 
Injunction ] — The plaintiff society, the Society 
of Accountants and Auditors, was incorporated 
in 1886, and had for its object to form a body ( f 
accountants which, by means of examinations, 
should enable its members to acquire a ceitam 
status among accountants generally. In 18S6 
the members, on the advice of the society, used 
the title “ incorporated accountant,” and m 1905 
this title was understood to denote a member of 
the society. In 1905 the defendant society, the 
London Association of Accountants, was incor- 
porated with objects similar to those of the 
plaintiff society, and advised its members to use 
the title “incorporated accountant, London 
Association. ’ ' 

Held — that “incorporated accountant” was 
a fancy and not a descriptive term ; that it had 
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come to denote a member of the plaintifE society, 
and that such society had a pecuniary inteiest 
in restricting the use of the term to qualified 
persons ; and that therefore the plaintiff society 
was entitled to an injunction restraining indi- 
viduals from using the term in business, and 
restraining the defendant society from holding 
out its members as entitled to so use it. 

Society of Accountants in EAmburglh u. Cor- 
poration of Accountants, Ld. ((1893) 20 R. 760) 
followed. 

Society of Accountants and Auditors v. 
[Goodway and London Association of 
Accountants, Ld., [1907] i Ch. 489 ; 76 
L. J. Ch. 384 ; 96 L. T. 326 ; 23 T. L, R. 

286 ; 24 E. P, C. 169 — Warrington, J. 

49. Begistration — Fancy Word — Patented 
Article — Ti'ade Marlis Act, 1905 (5 Edw. 7, 
c. 15), ss. 3, 9, 36, 36 — Patents, Designs, and 
Trade 3Iar]{s Act, 1883 (46 & 47 Viet. 
c. 57), ss. 64, 90. ] — The true meaning of 
sect. 36 of the Tiade Marks Act, 1905, is 
that a trade mark registered under an eailier 
Act is not to be removed fiom the register on 
the ground that originally it was not pioperly 
registrable, it when removed it could properly 
be legisteied under the Act of 1905. Such a 
mark is not protected merely because it could 
origmall}'’ have been properly registered if the 
Act of 1905 had then been in force 
A word which has already been applied as a 
name to a patented article is not a “ fancy word " 
properly registrable under sect. 64 of the Act of 
1^83. 

A woid which is the name of a patented 
aiticle is not an *■ invented woid ” within sect 9 
of the Act of 1905, nor can it be a ‘‘trade 
mark ” within the definition in sect 3 since it 
is not distinctive of the trade of a particular 
individual. 

In re Gestetner’s Trade Mark, [1907] 
[2 Ch. 478 ; 76 L. J. Ch. 616 ; 24 R. P. C. 

545 — Neville, J. 

See also Nos. 60, 146, 


3. — Alteration and Rectification. 

60. Action to Restrain Infringement of Trade 
Mark and Passing OJf — *’ 'IritioumiTia ” — Fancy 
Word — Representations as to Patents — Alleged 
Infringement — “ Tritioine" — Action Dismissed 
— Mao'Ti Struck Of- — Patents, 4*^’-, -A.ct, 1883, 
s, 64 (1) (e) ] — In March. 1886, the plaintiffs’ 
predecessors in business registered the word 
“ Triticumina ” as a trade mark m Class 42, m 
respect of leaven and wheat-meal biscuits, bread, 
cakes, and other preparations from wheat. 
Patents were taken out m 1885 and 1886 for im- 
provements in wheaten meal by the same per- 
sons. In 1 891 this trade mark and these patents 
became vested in the plaintiffs. In 1896 the 
plaintiffs brought an action (1) for infringement 
of the said trade mark, and (2) alleged passing 
off by the defendants of their goods as the 
plaintiffs’ by the use of the word “ Tnticme.” 
The defendants alleged that they had used the 


word “ Triticine ” before the invention of the 
word “ Triticumina.” They moved to expunge 
the trade mark from the register on the grounds 

(1) that it was the name of a patented article ; 

(2) that it was descriptive. The plaintiffs had 
for some years sold “ Triticumina ” flour, “ Tri- 
ticumina ” meal, “Triticumina ” food, and other 
products in the name of which the word “ Triti- 
cumina ” occurred. It appeared that in certain 
advertisements the plaintiffs had used the word 
“ patent ” in connection with these articles. The 
trial of the action and the hearing of the motion 
came on together. 

Held— (1) that the word “ Triticine ” had 
been used by the defendants’ predecessors for 
wheat-meal products before the registration' or 
use by the plaintiffs of the word “Triticumina ” ; 
and, further, (2) that the plaintiffs had not 
shown that the use of “ Triticine ” by the 
defendants would deceive, and that the action 
must be dismissed, but, under the special cir- 
cumstances of the case, without costs. 

Held — also, that the w'ord “ TriLicumma ” 
was not a fancy word, being derived fiom “ Tii- 
ticum ” wheat by the addition of the sullix 
“ma,” and being intended to be descriptive, 
also that the word was cither the name of a 
patented article, in which case it was not a good 
trade mark, or else that the plaintiffs and their 
predecessors had represented their articles sold 
under the word “ Triticumina ” as patented, and 
semhle (without deciding the point) that in such 
case the word could not be a good trade mark. 
The tiade mark was, therefore, ordered to be 
expunged, with costs against the plaintiffs. The 
test laid down in Re Van Duxer and Lea} s 
Ti'ade Mark (4 R. E. C 31) has not been alteied 
by the decision in Re The Trade Mark Boird 
(is R. P. C. 382). 

Meaby & Co., Ld, ' i , Triticine, Ld., (1898) 

[15 R. P. 0. 1 , 14 T. L. R. 42— North, J. 

61. Aetion for Infringement and for Passing 
Off — Same Description of Goods — Calculated to 
Deceive — Mark Expunged — Iiiterloeutory In- 
gunction Granted — Patents, S^e , Act, 1883, as*. 
72 and 90 ] — The E. Company invented, and had 
for some years used, the word ‘ Kodak ” in con- 
nection with their goods, and' especially foi 
cameras ; and the word occurred in all their 
registered trade marks. The company had made 
a speciality of cameias suitable for bicyclists, 
and the appliances for fixing the same to 
bicycles, and nad largely advertised “ Bicycle 
Kodaks.” They held all the shares m a limited 
company called The Kodak Company, Ltl , 
which, however, had not commenced business. 
In August, 1897, the J. G. Company applied tor 
and obtained registration of the word “Kodak ” 
as a trade mark in Class 22 (in which the E. 
Company had no registered trade mark) for 
bicycles and other vehicles included in that 
class; and m October, 1897, The Kodak Cycle 
Company, Ld., was legistered, with a nominal 
capital of £100, and this company and the 
J. G. Company commenced to advertise “ Kodak 
Cycles ” The E. Company and The Kodak 
Company, Ld., commenced an action against 
the J. G. Company and The Kodak Cycle Com- 
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pany, Ld., to restrain the defendant companies 
(1) from carrying on business under the name 
Kodak Cycle Company, Ld. ; (2) from passing 
off their goods as the goods of the plaintiffs ; 
(3) for infringing the trade marks of the E. 
Company. They moved for an interlocutory 
injunction, and also moved to expunge the regis- 
tration of “ Kodak ” by the J. G. Company. 

Held — ^that the word “ Kodak ” had become 
identified with the B. Company and with their 
goods, that the evidence showed a close connec- 
tion between the bicycle and photographic 
trades, that registration had been obtained 
by an untrue statement to the Registrar, that 
the defendants were trying to get the benefit of 
the reputation of the E. Company, and that the 
trade mark must be expunged as being calculated 
to deceive ; also that the plaintiffs were entitled 
to an injunction to restrain the defendants from 
trading under the name Kodak Cycle Company, 
Ld., and from selling their goods as “ Kodak ” 

Eastkan Photographic Materials Co., 

[Ld. V . John Griffith’s Cycle Cohpora- 

TIOH, Ld., (1898) 16 R. P. C. 105— Romor, J. 

53. “ Person Aggrieved" — Motion Pismissedl 
— Appeal — Patents, <|u.. Act, 1883, s. 90.] — In 
1887 Wright, Cros8ley& Co., registered" Wright, 
Crossley & Co.,” as a trade mark, used prior to 
August 13th, 1875, in Class 42. The Royal 
Baking Powder Company moved to rectify the 
register by expunging this mark, the chief 
ground taken being that the words had not been 
used as a trade mark prior to August 13th, 1875. 
The respondents objected that the applicants 
were not persons aggrieved within sect. 90 of the 
Patents, &c., Act, 1883. There had been litiga- 
tion of various kinds between the applicants 
and respondents. 

On the hearing of the motion, it was held that 
the applicants were not persons aggrieved, as 
they had not shown any practically possible way 
in which they might be damaged by the presence 
of the trade mark on the register, and that the 
trade mark was not in itself illegal or improper 
within the meaning of the judgment of Bowen, 
L. J., in Paine 4* Co. v. DanieUs 4* Sons' Breweries 
(10 B. P. C. 219). The application was dismissed, 
with costs. The applicants appealed. 

The appeal was dismissed, with costs. 

In be Weight, Crossley & Co. (Trade Mark, 
[No. 70,078), (1898) 16 R. P. C. 377— C. A. 

63. Non-user — No bonS. fide Intention of 
dealing in Goods — Trade Marlis expunged 
The appellants had never at any time dealt in 
goods in Class 42 (the Food Class) and had not 
at the time of registration any bond fide inten- 
tion of doing so. The Court ordered the regis- 
tration of the two trade marks for Class 43 to 
be expunged. 

The decision of the Court of Appeal ([1898] 
2 Ch. 432 ; 67 L. J. Ch. 576 ; 79 L. T. 206 ; 15 
T. L. R. 638) aflSrmed. 

Batt (John) & Co. v . Dunhett, [1899] A. C. 

[428: 68 L. 3, Oh. 667 ; 81 L. T. 94; 16 
T. L. R. 424 ; 16 R. P. C. 411— H. L. (E.) 


55. Pegistratwn in Wrong Name — hiad- 
vertenee and iMistake — Costs — Patents, Designs 
and Trade 3Ierlis Act, 1883 (46 & 47 Tict. 
c. 67), ss. 47, 61, 87,] — If it appears to the satis- 
faction of the Court that the registration of a 
design by an agent in his own name was made 
inadvertently and by mistake, in lieu of the 
name of the author, an order to varj' the 
register by removing ther 'from the name of the 
agent, and substituting tliorefor the name of the 
author, vrill be made, the appellant to pay the 
costs of the Comptroller. 

In re Geocott’s Desigk, (1900) 17 R. P. C. 139 

[ — Kekewich, J. 

66. Non-user — Non-apgiearanee of Proprietor 
— Serviee abroad of Notice of Motion ] — A word 
was registered as a trade mark in 1891 upon the 
instructions and in the name of an American 
giving Chicago as his address, with the name 
and address of an English firm of patent agents 
as his address for service. In 1899 an American 
company apphed for the registration of the 
same word as their trade mark, they having 
used it for a long time in America, and also 
more recently in England. 'J'his application 
was objected to by the Comptroller, in view of 
the previous registmtion. Thereupon inquiries 
were instituted by the company, the result of 
such inquiries being that the registered proprietor 
could not be found to have ever used the mark, 
or done any business either in America or in 
England ; that lie could not be traced in Chicago 
or elsewhere ; that letters addressed to him at 
Chicago were returned through the Dead Letter 
Office ; and that the patent agents named as the 
address for service could give no information 
with respect to him. The company then gave 
notice of motion to rectify the register by 
expunging the mark, and left a copy of this 
notice at the address for service, and sent another 
copy of it in a registered packet to Chicago, 
accompanied by a letter as directed m In re 
Coinpagnie GSnh'ale d'Bavx Ninh'ales et des 
Bains de iMer ((1891), 3 Ch. 451 , 60 L. J. Ch. 
728 ; 40 W. R. 89— Stirhng, J.) 

On proof of these facts and the registered 
proprietor not appearing, though more than 
twenty-eight days had elapsed since the dispatch 
of the packet and letter to Chicago • 

Held — that the mark should be expunged. 

In re Ashton’s Trade Mark, (1900) 48 W. R. 

[389 — Stirliug, J. 

68 . Action to Interdict— Action to Bxpunge— 
Patronymic — Advertisements.'] — In 1891 John 
Dewar and Sons, the predecessors of John Dewar 
and Sons, Ld., used as a trade mark for whisky 
the words “Dewars’ whisky,” and afterwards 
sought to interdict James H. Dewar from calling 
his whisky “ Dewar’s whisky.” James H, Dewar 
then sought to have it declared that the entry of 
the trade mark was made in the register without 
sufficient cause, that it was illegal and ought to 
be expunged, and that John Dewar and Sons 
had no right to the exclusive use of the words 
“ Dewars’ whisky ” as a trade mark for whisky. 

Held— (1) that John Dewar did not in and 
prior to August 13th, 1875 — the date of the first 
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Trade Mark Statute— use the words “ Dewars’ 
whisky” as a trade mark, stamped upon or 
attached to his goods, and accordingly John 
Dewar & Sons, Ld., had failed to discharge the 
onus upon them, and the trade mark must be 
expunged ; (2) that John Dewar and Sons, Ld , 
had not established in point of fact that their 
whisky was so known as “ Dewars’ whisky,” 
that their name had acquired in the market a 
secondary sense, that is to say, that it no longer 
denoted, as it did at first, simply whisky made 
and sold by a person of the name of Dewar, but 
denoted, and was understood to denote, whisky 
made or sold by them ; and (3) that James H. 
Dewar by his advertisement had not done any- 
thing to suggest that his whisky was that of 
John Dewar and Sons, Ld. 

John Dewar and Sons, Ld. i'. James Haggart 

[Dewar, (1900) 17 E. P. G. 311 — Court of 

Session. 

69 . Action for Infringement — User — Onus of 
Proof,'] — The plaintifi brought an action against 
the defendants claiming an injunction, restrain- 
ing the defendants from (1) infringing his 
registered trade marks in connection with 
medicine for animals ; (2) from infringing his 
copyright in a label or sheet of letterpress 
giving directions as to the use of such medicine ; 
(3) from passing off the defendant’s goods as 
and for the plaintiff’s goods At the trial the 
plaintiff abandoned the claim for an injunction 
in respect of the alleged infringement of the 
trade marks and of the copyright in the label or 
sheet, and the defendants intimated that they 
could not contest the claim in respect of the 
passing off. The defendants moved for the 
rectification of the legister, 

Held — that the plaintiff was entitled to an 
injunction in respect of the passing off ; that the 
defendants made out by the pioduction of 
bottles, and by what was shown as to the way in 
which the goods were sold, that primd facie 
there was no user of one of the marks as a mark 
in connection with the goods, and, assuming 
that onus to be upon the defendants, that was 
primd facie evidence to shift that onus, and to 
thiow upon the plaintiff the obhgation of show- 
ing that it was used in connection with the 
goods, and that onus he had not discharged, and 
that the mark must be rectified. As to the 
other mark, it was wrong, and must be expunged, 
so that the benefit of the Act, 1883, should not 
be preserved to the plaintiff. 

In re Dexter's Application, In re Wills's 
Trade Mark, ([1893] 2 Ch. 262 ; 62 L. J. Ch. 
615 ; 68 L, T. 793— Wright, J.) not followed. 

Day V. Eiley and Whittaker, (1900) 48 
[W. E. 556 ; 17 E. P. C. 517— Buckley, J. 

60 , Motion to Rectify by Expunging Name 
and Entering Applicants' Names — Costs .] — 
F. acquired by an agreement for an assignment 
in 1889, Trade Mark No. 25,422, consisting of a 
tree with the word “Koptica,” from H. H.’s 
name was left on the register as proprietor of 
the trade mark. H, forgetting his assignment 


to P. in 1896, assigned the trade mark to E. 
E. was registered as proprietor. F.’s executors 
moved to rectify the register by expunging the 
name of E., and by entering their names as 
proprietors instead. 

Held — that the executors were entitled to 
succeed in having the name expunged from the 
register. But inasmuch as the notice of motion 
went on to ask for what could not be granted — 
the restoration of their names to the Eegistrar — 
and inasmuch as it was possible there would 
have been no dispute at all if that had not been 
put forward, no costs were allowed to the 
applicants. 

In re Harness’ Trade Mark, (1900) 17 
[E. P. C.— Farwell, J. 

61 . Rectification — Non-user — “ Calculated to 
Deceive,"'] — In January, 1 898, the mark ” Mother 
Eed Cap ’’ was registered by the predecessors in 
title of the applicants. That mark was never 
used, and any intention to use it was abandoned 
early in 1898. In April, 1898, thej'' registered the 
simple mark “Eed Cap,” and in June, 1899, the 
respondents registered “Night Cap.” Both weie 
registered for the same class, “Night Cap ” was 
substantially and largely used. In August, 1 899, 
the applicants registered “ White Cap.” “ Eed 
Cap ” was put on the market some time in 1900. 
“ White Cap ” had not been used at all. There 
were no designs or pictures ; the marks were 
mere words. 

Held — thac “Eed Cap” did not suggest 
“Night Cap,” nor did “Night Cap” suggest “Eed 
Cap,” and that “Night Cap” was not a mark 
“ calculated to deceive,” and the motion to 
expunge “ Night Cap ” was dismissed with costs. 

In re Hedley’s Tuade Mark, (1901) 17 
[E. P. C. 719— Cozens-Hardy, J. 

62 . Disclaimer — Distinctive Word — Word 
'•'•calculated to Deceiie or otherwise" — Patents, 
Designs and Trade Mai hs Act, 1883 (46 & 47 Viet. 
0 . 57), ss. 64, 73, 74.] — The trade mark “Sil\er- 
pan, Henry Faulder and Company, Limited, ’ was 
registered in 1886 under the Patents, Designs and 
Trade Marks Act, 1883, in Class 42 for preserves. 
The company brought an action against 0. & G. 
Eushton, Ld., claiming an injunction to restrain 
the defendants from infringing the trade mark. 
0. & G. Eushton, Ld , applied to have the trade 
mark removed, or that a disclaimer be entered 
of the exclusive right of the word “Silvcrpan” as 
being a distinctive word or calculated to deceive 
or otherw'ise. It was conceded that at the date 
of the registration “ Silverpan” meant jam manu- 
factured in pans made of silver, and the word 
was open to the trade. 

Held — that the word “ Silverpan ” was a 
distinctive word within sect. 74 of the Act, and 
that it ought to be disclaimed, and the trade 
mark ought to be struck off. 

In re Smokeless Powder Company's Trade Mark 
([1892] 1 Ch. 590 ; 61 L. J. Ch. 391 ; 40 W. E. 
607 ; 66 L. T. 407 ; 9 E. P. C. 109— Chitty, J.) 
distinguished. 

Rurland v, Broxburn Oil Co , In re Burland's 
Trade Mark ((1889) 42 Ch. D 274 ; 58 L. J. Ch. 
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816 ; 38 W. R. 89 ; 61 L, T. 618— Chitty, J.) 
approved. 

Decision of Kekewich, J. (1900) 83 L. T. 726 : 
18 R. P. C. 37), reversed. 

In EE Fauldee’s Teade Maek, (1901) 18 
[R. P. C. 536— G. A. 

63 . Application to alter Old Mark — The Word 

Limited" not to he abhrewated."] — Holbrooks, 

Ld., applied that leave might be given to alter 
three trade marks, of which they were the 
registered proprietors, by altering the words 
“ Holbrook & Co ,” as they then appeared in 
each of the trade marks, to the words “Hol- 
brooks, Ld.” 

Held — that the order as asked might be 
granted, except that “ Limited ” in full was to 
be used instead of the abbreviated form “ Ld.” 

In EE Holbeooks, Ld,, (1901), 18 R. P. C. 417 
[Cozens-Hardy, J. 

64 . Action for Infringement — Leave and 
Licence — Geometrical Figure — Device of a 
Diamond — Fraudulent Intention — “ Calculated 
to Deceive” — Trade Mark Common to the Trade 
at Date of Registration — Rectification of 
Reg%sterf\ — On January 1st, 1876, Bass & Co., 
a firm of brewers, registered a label for beer with 
the device of a geometrical diamond and the 
words “Trade Mark” upon such device. On 
January 17th, 1876, they registered the mark of 
a geometrical diamond, coloured red, and claimed 
eleven years’ user before January 16th, 1876. 
On March 24th, 1883, Bass, Ratcliff and Gretton, 
Ld. — the plaintiffs — who had succeeded to the 
business of Bass «fe Co , registered the mark of a 
geometrical diamond without the words “ Trade 
Mark” on it. 

In March, 1900, the plaintiffs commenced an 
action against the defendants — a brewing firm — 
to restrain them from using the device of 
a diamond. On September 24th, 1900, the 
defendants, in consideration of £250, agreed to 
withdraw their show-cards and enamel plates 
bearing the mark, and also to take the mark 
from all their advertisements ; and they under- 
took not to use a geometrical figure of a diamond 
in any form whatever in the future. 

Subsequently the defendants began to use in 
the centre of a show-card a device which the 
plaintiffs said was in reality a diamond with only 
the ends squared out The plaintiffs sued the 
defendants for an infringement of theii’ two 
registered trade marks. The defendants pleaded 
leave and licence. 

Held — ^that the defendants had not proved 
leave and licence : that there was not the slightest 
evidence that the defendants had used orintended 
to use the mark complained of on their casks or 
as labels for the bottles of their beer, but there 
was clear evidence that the defendants had used, 
and intended to use, it upon show-cards and 
advertisements ; that the design used by the 
defendants was something of an entirely different 
character to a diamond, as it had ten points and 
ten angles, and was not a geometrical figure ; 
that fraudulent intention was entirely beside the 
question ; and that there was no infringement. 


The defendants had served the notices of motion 
for the rectification of the Register of Trade 
Marks by removing therefrom the two registered 
trade marks. 

Held by Kekewich, J. (86 L T. 186 ; 18 T.L. 
R. 108 ; 19 R. P. 0. 129)— that the first regis- 
tered trade mark was common to the trade in 
1876, and was improperly registered, not in the 
sense that the Comptroller ought not to have 
put it on, but that the applicants had no right 
to have it put on, and that it must come off ; 
and that, therefore, the second registeretl trade 
mark was also common to the trade in 1883, 
because it was registered as an old maik, and 
the one fell with the other. 

On appeal (reversing Kekewich, J.) : 

Held — that the trade mark of Mes-.rs. Bass 
was properly registeied at the time it was 
registered ; and that Bass k Co.’s trade mark had 
not become, nor ever had become, common to the 
tiade. 

Held also — that the words “Trade Mark” 
on the diamond could not mislead anyone nor do 
any harm. 

In re Apollinaris Co.’s Trade Mark ([1891] 
2 Ch. 186 ; 61 L. J. Ch. 625 ; 65 L. T. 6— G. A.) 
discussed. 

In be Bass, Ratcliff and Geetton, Ld. 

[(No. 2) AND OTHEES, [1902] 2 Ch. 679 ; 

71 L. J. Ch. 779 ; 61 W. R. 86 ; 87 L T. 408 ; 

18 T. L. R. 785 ; 19 R. P. G. 629— C. A. 

66. Application to alter Old Mark. — No 
Opposition hy Comptroller — Order Made.l 
— In 1876 S. Maw, Son and Thompson 
were registered under a certain trade mark m 
certain classes, user before August 13th, 1875, 
being claimed. The registration of this trade 
mark was renewed in 1890. Subsequently the 
fii'm of S. Maw, Son & Sons succeeded to the 
business of S. Maw, Son and Thompson, and 
were registered as proprietors of the trade mark, 
and they applied for leave to alter the trade 
mark by substituting for the word “ Thompson” 
the word “Sons.” The ComptioUer-General, 
who had been served, did not appear to oppose. 

Held — that the order might be made. 

In EE Maw, Son and Thompson’s Teade 
[Maek, (1902) 19 R. P. C. 260— Buckiey, J. 

66. Comhination of Devices" — Three Labels 
— Mode of User — Essential Particulars — Suf- 
ficient Description — Registration too IVide — 
Patents, Designs and Trade Marks Acts, 1883 
(46 & 47 7ict. c. 57), s. 64 ; 1886 (51 & 52 Viet. 
0 . 50), s. 10.] — 'i’be plaintiffs on the application 
for registration of the trade mark in question, 
to which the labels were affixed in such a way as 
to show the mode of user, contained a statement 
of the essential particulai-s with a disclaimer, 
which was objected to by the Comptroller, and 
by his desire this statement and disclaimer were 
amended by substituting therefor the foUowmg 
words : “ The essential particular of the trade 
mark is the combination of devices, and we dis- 
claim any right to the exclusive use of the added 
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matter except in so far as it consists of our own 
name and address ” 

The plaintiffs had hitherto used the trade 
mark by pasting the largest and smallest labels 
on different sides of the outside wrappers of their 
bundles of yarn, and the medium label on the 
inside wrappers. There was no evidence as to 
user in respect of goods other than cotton y^rn. 
The defendants, who were dealers in yarn, were 
alleged to have infringed the trade mark in 
respect of yarn. The plaintiffs sued the 
defendants for infringement, and the defendants 
sought to have the trade mark removed from the 
register. 

Held — that the description was sufficient 
within sect 64 of the Patents, Designs and Trade 
Marks Act, 1883, as amended by the Act of 1888 ; 
that the plaintiffs could put on their goods all 
thiee labels to distinguish their goods ; that the 
labels could be put at different ends or different 
sides of the packages ; and that if the defendants 
wished to limit the trade mark to cotton yarn 
their remedy would be to rectify the register and 
not to strike the mark off. ' 

In ?'i) Player Sm’s Trade Marli ([1901] 
1 Ch. 382 ; 70 L J. Ch. 359 ; 84 L. T. 190 ; 18 
E. P. C. 65 — Cozens-Hardy, J., No. 6, swpra) 
distinguished. 

In re Sjaencer'), Trade Marlts ([188G] 3 E P. C. 
73) followed. 

Edwards v. Dennis ([1885] 30 Ch. D. 454 ; 
55 L. J. Ch. 125 ; 64 L. T. 112— C. A.) toUowed 

In EE A. AND A, CeOMPTON k. Co.’S TkADE 

[Maek, (1902] 1 Ch 758 ; 71 L. J. Ch. 497 ; 

50 W. E 426 ; 86 L. T. 667 ; 18 T. L. E. 398 ; 

19 E. P. C. 265— Eady, J. 

67. Distinctive Mark — Indicating Mamifae- 
turer or Trader — Indicating Goods — “ Vaseline’’^ 
— Rectifying Register — Onus of Proof —Tiade 
Marks Registration Act, 1875 (38 & 39 Vict 
c. 91), .f. 10.] — It is the duty of the applicant for 
the removal of a trade maik from the register to 
satisfy the Couit that it was not used in England 
as a trade maik before August 13th, 1876, the 
date of the commencement of the Tiade Marks 
Eegistration Act, 1876. 

In 1865 R. A. Chesebrough took out patents — 
Avhich did not mention “Vaseline” — in England 
and America for an improvement in retiniiig 
petroleum and other hydrocarbon oils. This 
improvement consisted m the filtration of those 
oils through animal charcoal (sometimes named 
“bone black”) or wood charcoal, or other 
filtering material. 

In 1872 the same inventor took out in America 
a patent for "Improvements m products from 
petroleum.” He stated in his specification that 
he had invented “ a new and useful product from 
petroleum,” which he had termed “ Vaseline,” 
and that “ the substance from vihich ‘ Vaseline’ 
is made is the residuum of petroleum left after 
the greater part of the petroleum has been 
distilled off.” The process of making “ Vaseline ” 
was described as consisting of the “ filtering of 
the aforesaid petroleum i esiduum through bone 
black, according to the process described in the 
Ameiican patent of 1865 ; ” and the claim was 


for “ The new article of manufacture named by 
me ‘Vaseline,’ substantially as herein described.” 
This invention was never patented in England. 
It was therefore open to anyone in England, after 
the American patent became known here, to 
manufacture the new article for which that patent 
was granted in the United States. There was 
evidence of the sale in England by E A. 
Chesebrough of “ Vaseline ” manufactured by 
him in 1873, 1875, and 1877. There was abundant 
evidence that the name “ Vaseline ” had always 
been understood in England to denote the manu- 
facture of R. A. Chesebrough and his successors 
the Chesebrough Company. 

In 1874 R. A. Chesebrough obtained an English 
patent for producing the same article, “Vaseline,” 
by a new process. 

In 1877 the word “Vaseline” was registered 
in England in four classes, one being Class 3. 

The "question arose whether in these cii'ciim- 
stances the Court ought to come to the conclusion 
that the word “Vaseline” was, at the date of 
registration, improperly placed on the register as 
an old trade mark under the Act of 1875. It was 
admitted by the respondents that the evidence 
did not establish that the word “ Vaseline ” was 
used in England as a trade mark before August 
13th, 1876, the date of the commencement of 
the Act of 1876. The applicant, E T P., moved 
foi an order rectifying the register by the removal 
theiefrom of the trade mark “ Vaseline.” The 
Comptroller and the Chesebrough Manufacturing 
Company w'ere respondents to the application. 

HELD,by Vaughan Williams and Stilling, L JJ. 
(Cozens-Hardy, L.J , dissenting) — that the onus 
of proof which lay on the applicant was not dis- 
charged ; that as regards the entry in the Trade 
Marks Journal of 1877 the word “Vaseline” 
ought theie to be read in the same sense tbrongli- 
out, and to be legaided as denoting the guods 
manufactured by the Chesebrough Company ; 
that the applicant had failed to show that the 
word “Vaseline” was not in use by itself as a 
trade mark in England previously to August 13th, 
1876 , and that an order should be made refusing 
the application to rectify the register. 

In re Leonard and Ellis’ Trade ffark ([1884] 
26 Ch. D. 288 ; 53 L. J. Ch, 603 , 51 L. T. 36— 
C. A.) followed. 

'Linoleum Manufacturing Co. v. Nairn ([1878] 
7 Ch. D. 834 ; 47 L. J. Ch. 430 , 26 W. K. 463 ; 
38 L. T. 448 — Fiy, J) distinguished 

Decision of Buckley, J. ((1901) 17 T. L. E 259 ; 
18 E, P. C. 191), reversed upon further evidence. 

In ee CnBSEBKovaH’s Teade Maek “ Vase- 

[LINE,” [1902] 2 Ch. 1 ; 71 L J. Ch. 427 , 86 

L. T. 665 ; 18 T. L. E 468 ; 19 E. P, C. 342— 

C.A. 

68 , Registration for Entire Class-Non-User 
for some of that Class — Immediate bonfi-fide 
Intention to Use the Mark for such Portion of 
the Class — Rectification of Register Excluding 
suck Poition of the Class — Patents, Designs, 
and Trade Marks Act, 1883 (46 & 47 Vict. 
c. 67). s 90,] — Where there has been first a 
registration by a trader of a mark for a whole 
class, then user of the mark for some goods in 
that class and sale of other goods in the same 
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class for more than twenty years in connection 
with other marks and never in connection with 
the mark in question, then m respect of the 
last-named articles there never was at the time 
of registration any such intention to use the 
mark as to bring the case within the principle 
requiring de facto user, or immediate intention 
to use the mark in connection with a particular 
description of goods at the time of registration, 
to entitle a man to be on the register in respect 
of such goods; and the register ought to be 
amended by excluding such goods for which the 
mark stands on the register. 

Principle of Edwards v. Demis ( (1886) 30 Ch. 
D. 464 ; 55 L. J. Ch. 125 ; 64 L. T. 112— C. A.) 
applied. 

In rb Registered Trade Mark No, 22,206 

[OF Madrice John Hart, [1902] 2 Ch. 621 ; 

71 L. J. Ch. 869 ; 51 W. E. 107 ; 87 L. T, 426 , 
18 T. L. R 778 ; 19 R. P. C. 569 — Byrne, J. 

69. Registration for Entire Class — Limitation 
to Parts of Class— Patents, Designs, and Trade 
Marks Act, 1883 (46 & 47 Viet. c. 57), «. 90 ]— 
In 1883 the respondents, or their predecessors in 
title, applied for and obtained registration of a 
trade mark (No. 32,194), consisting mainly of an 
open hand, in Class 1 for “ Chemical substances 
used in manufactures, photography, and philo- 
sophical research, anti-corrosives, and anti- 
foulers.” 

In 1890 the respondents applied for and 
obtained registration of another trade mark 
(No. 162,830), which consisted solely of an open 
hand, in Class 1 for “ Chemical substances used 
in manufactures, photography, and philosophical 
research, anti-corrosives, and anti-foulers, incluA 
ing compositions for ships’ bottoms. 

In 1901 the applicant applied for registration 
of a mark consisting of an open hand, for “ Glue 
and gelatine” in Class 1. Glue and gelatine 
were not articles which were or had ever been 
manufactured or sold by the respondents, nor 
were they nor had they ever been ingredients of 
any such articles. 

Held — that the applicant’s mark, though 
identical with one and closely resembling the 
other of the respondents’ marks, would not if 
registered be calculated to deceive, because it 
would not be on the register with respect to the 
goods or description of goods for which the 
respondents ought to be registered, and that both 
the respondents’ and applicant’s respective marks 
must be limited to the goods for which they had 
been and were actually used, so as to avoid, as 
far as possible, further applications to limit. 

Edwards v. Dennis ((1886) 30 Ch. D. 464 ; 66 
L. J. Ch. 125 ; 54 L. T. 112— C. A.) followed. 

In re the Trade Marks op Shter, Hart- 

[HANN, AND RaHTJEN’B COMPOSITION CO„ 
Ld., (1902) 19 E. P. C. 42— Byrne, J. 

70. Consent Order — Agreement as to farther 
use of Mark — Notice to Comptroller] — Where 
on a motion to rectify the Register of Trade 
Marks by expunging therefrom a certain trade 
mark, the applicant and respondent had agreed 


to an order and that the future arrangements 
with regard to the mark and the use of it were 
to be put in an agreement. 

Held — that notice must be given to the 
[ Comptroller of the appointment before tlie 
I Registrar to settle the order, as the Comptroller 
should know of the special terms put in the 
order. 

In re Golding’s Trade Mark, (1902) 19 
[R. P. C. 375— Joyce, J. 

71. Accidental Omission to Keeji Old Mark 
Alive — 'Two Years' Interval — Registered Aneio 
— “ Special and Distinctive Jf-oi'd" — Laches of 
Appilicant — Action for Infringement — Evidence 
of Passing off ” — Judge's own Observation — 
Division of Total Costs of Action and Motion — 
Patents, Designs, and Trade Marks Acts, 1883 
(46 & 47 Viet, c. 67), s. 64 (I), and 1888 (51 & .52 
Viet. c. 50), s, 10] — A. w.os the owner of two 
trade marlte, registered in 1876 as old marks, in 
respect of corsets and other underclothing, viz,: — 
the word “ Swanbill” and the figure of a Swan, 
By accident the maik “ Swanbill” was allow'ed 
to lapse for two years, and w'as then icgistered 
anew in 1892. 

In 1901 he commenced an action against 
Messrs. Swan & E., complaining that they were 
infringing his “Swan” trademark by advertising 
a “ Swan ” corset with the figures of two sivans 
beneath the picture thereof ; and to this action 
the defendants replied by moving to expunge 
both of A.’s trade marks — “Swanbill,” on the 
ground that the original registration had been 
abandoned, and that at the time of re-registration 
the word was not “ special ml distinctive” ; and 
the figure of a Swan, on the ground that it had 
never been used for the goods in respect of 
which it had been registered. The motion and 
action weie heard together. The defendants at 
the outset abandoned their motion as to the 
“ Swan” mark. 

Held — that there had been no such adjudica- 
tion as to its validity as would justify the Court 
granting a certificate under sect. 77 (a). 

As to the word “ Swanbill ” : — 

Held — that it must be expunged, for when 
re-registered in 1892 it was proved by evidence 
not to be “ distinctive ” in the sense required by 
sect. 64 (3) of the Act of 1883, as interpreted by 
Pry, L.J., in Wood's 'Trade Mark (1886), 31 
Oh. D. 262 ; 55 L. J. Ch, 377 ; and that laches 
on the part of the defendants (who had known 
of the registration m 1896), though it would 
affect the question of the costs of the motion, did 
not disentitle them to succeed, in the absence of 
any evidence that the plaintiff had been thereby 
prejudiced in opposing the motion. 

In the action for infringement : — ■ 

Held — that it is not necessary for the plaintiff 
in a passing-off action to call witnesses to say 
that they have been, or would be, deceived, but 
the Judge must use his own eyes ; and in the 
present case there was no reasonable possibility 
of mistake being made, and the action must fail. 

London General Omnibus Co. v. Lavell 
([1901] 1 Ch. 136 ; 70 L. J. Ch. 17 ; 17 T. L. R. 
61, No. 137, infraf) discussed. 
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Under the circumstances the plaintiff was 
ordered to pay two-fifths of the tased costs of 
action and motion. 

Bouenb V. SwAH & EnaAB, Ld., In ee 

[Boukne’s Teaee Maeks, [1903] 1 Ch, 211 ; 

72 L. J. Ch. 108 ; 61 W. R. 213 , 87 L. T. 689 ; 

19 T. L. E. 69 ; 20 R. P. 0. 105— Farnell, J. 

72. Motion for Leave to Alter Old Trade 
Mark — MiW Address — Adding Words “ Great 
Britain^'’ — Form of Order — Patents, Designs, 
mid Trade Alarlcs Act, 1883 (46 & 47 Vact. c. 
67), s. 92.] — Leave was given to the owner of a 
trade mark to alter it by correcting the address, 
which formed part of it, from 18 New 0. Sir. to 
4 Great 0. Str., and also by adding “ Great 
Britain” after “London” The street and 
premises had been lenamed and renumbered ; 
and it was stated that in some countries 
“ London ” alone was regarded as an incomplete 
address. The applicant undertook to supply a 
block to the Patent Office. 

In ee the Teade Maek oe Cockle (Jas.) & 
[Co., (1903) 20 E. P. C. 353— Farwell, J. 

73. ^'•Person Aggrieved" — Costs of Person 
Eguitaihj Entitled to Existing Mark — Letter 
— Whether a siiffiaicvt Disclaimei — Patents, 
Designs and Trade Marks Act, 1883 (46 & 47 
Viet G. 57), s. 90.] — A company had agreed to 
sell its assets and goodwill to a new company 
by an agreement which was sufficient to pass the 
right to a certain trade mark lately registered 
by it. 

Before completion, a rival company applied 
to have the marie in question removed from the 
register, on the ground that it had been used 
prior to registration. 

Held — that such company was a “ person 
aggrieved,” whether or not its oivn claim to the 
mark was good. 

Held also — that the old company as legal 
owners, and the new company as equitable 
owners, were both properly made parties to the 
application ; and that a letter written by ihe 
latter to the applicants was not a sufficient dis- 
claimer to lelieve them of the liability to pay 
costs. 

In EE THE Trade Maek “ Zonophone,” (1903) 
[20 E. P. O. 450 — Byrne, J. 

74. Passing eff — Name of Firm — Scotch Busi- 
ness — Extended to England — Name already used 
%n England — No prohakility of Decejption — 
Action Btsmissed — Trade Mark — Costsf] — The 
plaintiffs were the assignees of MacFarlane & 
Go., who had been whisky distillers in Scotland 
with a local reputation from 1740 to 1897. • In 
1897 the defendants, at the suggestion of a 
business colleague named MacFarlane, began to 
use and subsequently registered the mark “ Mac- 
Farlane & Co.” for a brand of their whisky. 

The plaintiffs, upon extending their trade into 
England, brought an action to restrain the 
detendants from using the name MacFarlane & 
Co. and also moved to remove the defendants’ 
trade mark from the register. 
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Held — that the action failed as no deception 
or risk of deception had been proved. 

It being admitted that the trade mark, not 
being the signature of an existing firm, was 
invalid, an order was by consent made for recti- 
fication with costs, but no costs of evidence as 
none had been given on the motion 

Decision of Buckley, J. (21 E. P, C. 357), 
affirmed. 

Macmillan and Othees v. Ehemann Beos., 
[Ld., [1904] 21 R. P. C. 647— C. A. 

76. " Quaker" — Spirits, ^'o, — Whether a 
Word having reference to the eharaoter or 
quality of Goods, or ealenlated to deceiie or 
disentitle to Protection — Patents, Designs and 
Trade 3Iarks Act, 1883 (46 & 47 Vict. c. 57), 
ss. 64, 73 — Patents, Designs and Trade Marks 
Aot, 1888 (51 &52 Vjet c. 60), s. 10.] — A fiim of 
wine merchants registered the word “ Quaker ” 
as a mark for fermented liquors and spirits other 
than whisky. The secretary of the Society of 
Friends applied to lemove the mark on the 
grounds that it was not entitled to protection, 
and was scandalous and liable to deceive, or 
had reference to the character or quality of the 
goods. 

Held — that no legal damage could he caused 
to the society or to those members of it who 
were total abstainers, and that they were not 
persons aggrieved ; fuitlier, that the word was 
not calculated to deceive, or disentitled to pro- 
tection, nor had it reference to the character or 
quality of the goods , and that the motion must 
be dismissed with costs. 

In ee Ellis & Co.’s Teade Maeks, (1904) 21 
[R. P. C. 617— Farwell, J. 

76. Motion to reetify hg exclusion of certain 
Goods — No intention to use for such Goods — 
Mark common to Trade ] — In 1878 the plaintiffs, 
who then sold milk in England, legisteied, m 
Class 42, a trade mark consisting of the figure of 
a milkmaid and the words “ Milkmaid Brand.” 
In 1901 they began to sell butter in this country 
for the first time, and they then registered a 
veiy similar trade mark in the same class. 

In 1902 they brought an action for infringe- 
ment of these marks and tor “passing off” in 
respect of the defendants’ use of the figure of a 
milkmaid for advertising their butter. 

Held — that the action failed on the facts, 
but that a motion of the defendants to limit the 
use of the plaintiffs’ marks succeeded, and that 
the register must he rectified by excluding butter 
from the goods for which they weie registered, 
on the grounds that the plaintiffs never used, or 
intended to use, the 1878 maik for butter, and 
that the figure of a milkmaid was common in 
the trade befoie the later mark was registered 

Decision of Joyce, J (20 R. P. C. 509), affirmed. 

Anglo-Swiss Condensed Milk Co. v Peaeks, 

[Gunston, & Tee, Ld., In ee Teade MAitKs 

OP Anglo • Swiss Condensed Milk Co., 

(1904) 20 T. L. R. 238 ; 21 B. P. C. 261—0. A. 

77. Similarity — "Neostyle " — “• Cyclostyle " — 
"Neo-Oyclosiyle” — Goods marked in this Country 
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for Export only — Acquiescenoe.'] — The word 
“ Cyclostyle ” was registered as a trade mark in 

1882 in respect of a patented copying apparatus ; 
in 1888 the manufacturer invented improvements, 
and commenced to sell the improved apparatus 
under the name “ Neo-Cyclostyle,” which, how- 
ever, he did not register as a trade mark. 
Besides selling in the United Kingdom, he ex- 
ported these impioved machines to K. in 
America ; and all machines so exported (and no 
others) were marked “ Neostyle.” 

In 1900 K., to the knowledge of the manu- 
facturer formed the Neostyle Manufacturing 
Go., Ld., for the sale m England of “Neostyle” 
goods ; and in 1901 he registered “ Neostyle ” as 
a trade mark. In 1902 the manufacturer moved 
to rectify the register by striking out the entry. 

Held — that the manufacturer was a “ person 
aggrieved” within the meaning of sect. 90 of 
the Patents Act, 1883 ; that K. had acquired 
no right to register “ Neostyle” as a trade mark, 
and that the company had acquired no exclusive 
right to use the word ; and that therefore the 
mark must be expunged. 

Decision of Kekewich, J. (20 E. P. 0. 329), 
reversed. 

In EE Neosttle Oompant’s Trade Maek, 
[1904] 20 E. P. C. 803— C. A. 

78. Application to alter Old Mark — Addition 
of Word Lnmted” to Signature — Objection 
to — Patents, Designs and Trade Mark's Act, 

1883 (46 & 47Vict. 0 . 57), s. 92.] — Where a signa- 
ture (e. g., H and S ) is an essential 

particular of a trade mark, seinble it would be a 
breach of sect. 92 of the Patents, Designs, and 
Trade Marks Act, 1883, to add to it the word 
“ Limited ” 

The difficulty may be avoided by leaving the 
signature standing and adding below in ordinary 
type “ Proprietors, H and S , Limited.” 

In re Hasimond and Stow’s Trade Mark, 
[(1903) 22 E. P. C. 299— Farwell, J. 

79 Inralid Mark — Action for Damages for 
Wrongful Registration — Damnum absque in- 
juria ] — T. & Co. were agents for sale of an 
American flour known as “ Diamond Dust.” 
They sold none, and E. was appointed agent 
in their place. T. k, Co. thereupon registered 
“ Diamond Dust ” as a trade mark of their 
own, and prosecuted E. for selling flour under 
that name contrary to the provisions of the 
Meichandise Marks Act. 

As they still claimed a right to the mark, E. 
sued to expunge the entry, and for damages for 
wrongful registration and for the loss caused 
him by his inability to sell under the name. 
T. & Co abandoned the mark ]ust before trial. 

Held — that as the mark had been registered 
in pursuance of a statutory right, the case was 
one of damnum, absque injuria, and E. could not 
recover damages , but that, in view of T. & Co.’s 
conduct, they must pay his costs up to the date 
of abandonment. 

Eeid V. Thomson & Co., (1905) 22 E. P. C. 376 

{ — Ct. of Sess. 


IL DECEPTION. 

1. By use of same trade name. 

80. Alleged Concurrent User — Effect of Dying 
Out and Subsequent Revival of Defcndanfs 
Trade,'] — D. and A., in 1881, began to sell goods 
marked with a trade name to one customer. 
This was continued till 1883, when they .stopped 
selling until February, 1886, and thenceforth 
sold to numerous customers, and their trade in- 
creased very largely and became very important. 
In November, 1885, they registered their trade 
name as part of a trade mark. W., in April, 
1885, applied to register the same trade name 
by itself as a trade mark, but was refused 
registration. Shortly afterwards he commenced 
to sell goods under this trade name, and con- 
tinued to do so in substantial quantities until tiie 
eatly part of 1887, when his trade began to 
dwindle until it rapidly came down to (ine or 
two sales a year, and finally ceased altogether 
for at least a twelvemonth. W. then began sell- 
ing his goods marked with the trade name to B. 
At the end of 1896, this came to the notice of D. 
and A., and they commenced an action against 
W. and B. in January, 1897, not based on trade 
mark, but to restrain them from selling goods 
under the trade name. It appeared that D. and 
A. were aware of one parcel of W.’s goods being 
sold to P. in 1886, but they thought the matter 
had come to an end, and therefore took no steps 
on this occasion. 

Held— that the trade name was proved to 
denote the plaintiffs’ goods exclusively in the 
market, and that the plaintiffs were entitled to 
an injunction to restrain the defendants from 
using the trade name without distinguishing 
their goods from the goods of the plaintiffs, and 
to 40s. damages and costs. » 

Daniel and Arter v. Whitehodse and 

[Britton, [1898] 1 Ch. 685 ; 67 L. J. Ch. 

262 ; 16 E. P. C. 134— Barnes, J, 

81. Action for Passing Off— -Person Trading 
in His Own Name — Qet-up — Features Common 
to the Trade — Injunction Granted at Trial — 
Appeal Alloioed,'\ — The plaintiff, who earned on 
business as J amieson & Co., at Aberdeen , as a 
manufacturer of harness composition, brought 
this action to restrain George Jamieson, who was 
also a manufacturer of harness composition at 
Aberdeen, from passing oS his goods as the goods 
of the plaintiff. It appeared, at the trial, that 
there were two other manufacturers of harness 
composition named Jamieson at Aberdeen, one 
being Peter Jamieson, who was prior m date to all 
the others. The evidence was to the effect that the 
tins used by the defendant were, as regards size 
and shape, and that the labels thereon were, as 
regards their colour and the colour of the print- 
ing, similar to the plaintiff’s and to Peter 
Jamieson’s, but were common to the trade. In 
1892, the plaintiff, in consequence of proceed- 
ings taken by Peter Jamieson, agreed with him 
that he, the plaintiff, should put on his tins, 
“Jamieson & Co.,” diagonaUy in writing, and a 
registered trade mark consisting of a horse. The 
defendant, when he first started business at 
Aberdeen, put “G-. Jamieson” on his tins, but 
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subsequently, on the complaint of Peter Jamieson, 
substituted “George Jamieson,” “Aberdeen” 
appeared on all the labels above referred to. 

Held — by Byrne, J., that the whole com- 
bination used by the defendant was calculated 
to deceive ; that the arrangement between Peter 
Jamieson and the plaintiff, and the fact that 
each of them might be injured, did not prevent 
the plaintiff suing alone ; and that there had not 
been such delay or acquiescence on the part of 
the plaintiff as disentitled him to sue. 

FnUwood V Fiillwood (9 Ch. I'. 176) followed. 

An injunction was granted, with costs. 

A man entering a trade in which other persons 
of a like name have established a reputation has 
a burden cast on him to distinguish his goods 
from theirs. 

The defendant appealed. 

Held — on appeal, that the distinctive features 
of the plaintiff’s tins were the signature, 
“ Jamieson & Co.,” and the trade mark, and that 
the defendant’s goods had no similarity to the 
plaintiff’s goods, except in features that were 
common to the trade, and that he had not passed 
off his goods as the goods of the plaintiff. The 
appeal was allowed, with costs. 

A man is not bound to use extra precautions 
to avoid confusion between his goods and those 
of other persons in the trade, if such confusion 
arises solely from similarity of his own name with 
theirs, and from the use of features common to 
the trade , but such a case must be distinguished 
from the case where the name of a particulai 
tiader has, in the market, come to denote his 
goods 

Fer Vaughan Williams, L J. — A misrepre- 
sentation by a plaintiff on his goods does not 
preclude him from recovering damages at law. 

Jamieson & Co. v Jamieson, (1898) 15 R. P. C. 

[169 ; 11 T. L. E. 160— C. A. 

82 , Trade Xavie — Initial letters — Rival 
Traders Having Same Iriitiah ] — ^A corset maker, 
whose initials were “ C, B.,” maikcd the corsets 
made by him with those letters In an action of 
Intel diet brought by him against another rival 
corset trader, who sold corsets stamped “ C. B. & 
Co.” (the “ C. B,” being printed in larger type 
than the “ Co.”), which were made by Connell 
Brothers & Co , it was proved that for a long 
time the “C. B.” corsets had become well known 
to the trade as being made solely by the pursuer, 
and that the defendants had so maiked their 
coisets as to mislead purchaseis into believing 
that they were the pursuer’s corsets. The Court 
held that the pursuer was entitled to an inter- 
dict against the defenders selling coisets, not 
made by the pursuer, if marked in such a manner 
as to induce those who purchased them in 
believmg that they were the pursuer’s “ C. B.” 
corsets. 

Held also — that the fact that the pursuer 
held certain registered trade marks, in relation 
to one of which he had disclaimed the exclusive 
right to the letters “ C. B.,” did not preclude ! 
him from preventing the use of the letters j 
** 0, B,” fey hi3 rival m trade, * 


Rosenthal v. Reynolds^ (1892) 9 Pat. Cas. 189 
— distinguished. 

Batee v. Baied, (1898) 26 R. 1142 ; 36 Sc. L. R. 

[913— Ct. of Bess. 

83 . Name taken hy Defendant — Fraud — 
Injunction absolute.'] — In 1892 the defendant, 
who was then known by the name of Louis 
Lesser St. Leger Forbes Gower, but whose 
original name was Louis Lesser Dutch, took by 
de^-poll the name of Louis Marius Pinet. 
This deed was registered in 1894. In 1893 he 
began to carry on under his new name the 
business of manufacturing “ elevators,” a con- 
crivance for increasing the apparent height of 
short persons, and boots and shoes specially 
made for this purpose, and that of concealing 
the defect of persons whose legs were of unequal 
length. In 1897 he sold this business to a 
company, incorporated under the name of 
Maison Pinet, Limited, The memorandum of 
association enabled the company to cany on a 
general boot and shoe-making business. F. Pinet 
and Cie., of Paris, whose boots were proved to 
have a world-wide reputation, brought an action 
against Maison Pinet, Limited, and on the 26th 
October, 1897, the Court of Appeal granted an 
luj'unction restraining the defendant company 
from carrying on business as manufacturers of 
boots and shoes under any name of which Pinet 
formed a pait, without clearly distinguishing 
their boots and shoes from those made by the 
plaintiffs. At this time it was supposed that 
Pinet was L, M. Pinet’s original name. The 
defendant company then entered into an agree- 
ment to sell their business to a new company, to 
be called Maison Louis Pinet, Limited. F. Pinet 
and Cie. then brought this action against L. M 
Pinet, both companies, and their directors, for an 
absolute injunction against the use of the name 
Pinet. 

Held — that the defendant, L M. Pinet, 
having adopted the name Pinet for fraudulent 
purposes, the plaintiffs were entitled to an 
absolute mjunetion restraining him and both the 
companies from using the name Pinet, or any 
description including that name, in connection 
with boots or shoes, and from purporting to sell 
to, or doing anything purporting to confer upon 
any other person the right to use that name in 
connection with boots and shoes. 

Pinet (F.) et Cie. v. Maison Louis Pinet, 

[Ld., [1898] 1 Ch 179 , 67 L. J. Ch. 41 , 77 

L. T. 613 : 16 E. P. C. 66 ; 14 T. L. E. 87 ; 

46 W. E. 606— North, J. 

84 . Dissolved company — Goodwill and Assets 
sold hy Liquidator to new Company with 
different Name — Person trading under Name 
similar to dissolved company — Injunction .] — 
A company incorporated under Letteis Patent 
was wound up, and the goodwill and assets sold 
by the liquidator. Subsequently, the appellant 
company, having a different name to the dis- 
solved company, was formed to take over the 
assets of the dissolved company. The respondent 
declared his intention to trade under a similar 
name to that of the dissolved company. For 
upwards of seven months the respondent carried 
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on his business under the name similar to that 
of the dissolved company, with the acquiescence 
of the liquidator of the old company, and, until ' 
the action to restrain him from using the name 
was commenced, of the purchasei’S of the 
goodwill. 

Held — that the liquidator could not transfer 
the right to use the name of the dissolved com- 
pany, which was a grant from the Ciown ; that 
it was competent for the liquidator to sell the 
goodwill of the old company together with the 
other assets ; that the promoters of the appellant 
company might have applied for incorporation 
under the same name as the old company, subject 
to any objection which might be urged by the 
respondent ; that the appellant company had 
the right to describe themselves as the successors 
of the old company, and as carrying on the same 
business, but no right to use the old company’s 
name as their trade mark or firm name ; that 
the respondent had no right to hold himself 
out as successor to the old company ; but the 
appellant company had no right to restrain the 
respondent from using the name similar to that 
of the old company. 

Montreal Lithogeaphino Co., Ld. d. Sa- 

[BISTON, [1899] A. 0. 610 ; 68 L. J. P. C. 

121 ; 81 L. T. 136 ; 16 P. P. C. 444— P. C. 

85. Pasuiu! off Goods — Action to Restrain 
— Name designating Tgpe, not the Manufac- 
turer.']— On the 23rd of November, 1885, F. S. 
Winser, a member of the firm of Winser & Co., 
registered a design for an interceptor or sewage 
trap. This design expired in 1890. Winser k 
Co transferred their business to Winser k Co , 
Ld. Winser & Co., and Winser & Co., Ld., sold 
interceptors made according to the registered 
design, and these interceptors were at the com- 
mencement of the action in 1898 against the 
defendants, and always had been, marked with 
the name of the firm and the word “ registered ” 
and the number. The plaintiffs sought to 
restrain the defendants from selling “ Winsei 
Interceptors ” not being the plaintiffs’ goods. 

Held — ^that upon the evidence the term 
“Winser Interceptor” or“ Winser Trap” denoted 
a trap of a particular type or pattern, and 
that in the trade the name had got to mean 
the type of machine or interceptor, and not 
necessarily those which were sold by the plaintiffs ; 
and further that the defendants in supplying 
“ Winser Interceptors” did not thereby intend 
to, and did not thereby, in fact, represent their 
goods to be the goods of the plaintiffs. 

Winser 5e.Oo., Ld. v. Armstrong & Co., (1899) 
[16 E. P. C. 167— Byrne, J. 

86. Passing Off — Injunction,'] — The word 
“ Dunlop ” was first used by the predecessors in 
title of the plaintiff company in connection with 
accessories to cycles. The defendant chose to 
carry on business in the name of the Dunlop 
Lubricant Company because of the word “ Dun- 
lop,” and because the word “ Dunlop ” suggested 
the plaintiff company, and for no other reason 
He was restrained from carrying on business 
■under tha-t name and describing his goods as 


“ Dunlop ” goods, that being the chief word that 
he used on the covers of his goods, with regard 
to his burning oil and his graphite, which he 
sold. 

Ddnlop Pneumatic Tyre Co., Ld. r. Dun- 
[lop Lubricant Co., (1899) 16 Ft. P. C. 12. 

87. Passing Off — Action to restrain — Con- 
current User — “ Pollg Rluel ] — In the year 1871 
R., whose goods were sold by the defendants, 
registered as a design under the Designs Act a 
picture of what is known in the North of 
England as a “ Dolly Tub ” — that is to say, a 
washing tub with a peg called a dolly peg 
standing up in it. In the year 1876 he registered 
the same design as his trade mark under the 
Trade Marks Act ; and from 1876 down to 1888 
the trade mark was invariably stamped upon 
the paper in which R.’s blue was wrapped up. 
R.’s blue w.as sold under the description of 
“ Dolly Blue.” R.’s blue was also called “ Ov.al 
Blue.” E. began to m.ake blue m the year 1884, 
and down to 1888 his blue was issued to the 
public under the description of “ Filter Blue ” 
or “Filtered Blue.” Afterwards he sold Ins 
blue as “ Dolly Blue,” .and in December, 1 890, 

R. wrote to him, saying, “ You know that my blue 
has been asked for as ‘ Dolly Blue,’ and take care 
that you do not get into trouble for using 
the name ‘ Dolly Blue ’ at all.” To that letter 
there was no answer. In 1894 a company was 
formed, which took over the business of E. The 
plaintiffs brought an action against the defen- 
dants for supplying blue not being the plaintiffs’ 

: to persons ordering “ Dolly Blue.” 

Held — that the plaintiffs had not succeeded in 
proving that the name “ Dolly Blue ” was ex- 
! clusively applicable or had been exclusively 
applied to their goods. 

Edge & Sons, Ld. v . Gallon & Son, (1900) 
[17 R. P. C. 557— H. L. (E.) 

88. Passing off — Action to restrain — Name 
indicating Manufacturer — Tioo firms of same 
Surname — lYame identified loith Manufacture of 
One Firm — Right to prelusive Use of — User 
loitliovt qualifying Words — Tendency to deceive.] 
— A distillery m Dublin was carried on under 
the name of John Jameson k Son until 1891, 
when the firm was converted into a limited 
liability company under the name of John 
Jameson & Son, Ltd. (the plaintiffs). Another 
distillery founded about the same period in 
Dublin was carried on under the name, fiist, of 
W illi nm Jameson, then of Jameson & Robert- 
son, and finally of William Jameson & Com- 
pany, until 1889, when, with two other distilleries, 
it was acquired by the defendants, the Dublin 
Distillers’ Company, Ld. Pievious to that 
date the labels used for whiskey made at this 
distillery bore tbename “William Jameson & Co.” 
or “ W. Jameson & Co.,” but in 1898 the defen- 
dants altered the label, substituting for those 
words the description “Jameson’s Whiskey.” 
The plaintiffs thereupon required the defendants 
to revert to the former words, and describe their 
whiskey as “ William Jameson k Co.’s,” or even 
as “Wm. Jameson k Co.’s.” The defendants 

1 declined to do this, but offered to insert the 
1 letter “ W,” before “ Jamgson’s.” 
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In an action to restrain the defendants from 
selling their whiskey under the name of “ Jame- 
son’s Whiskey, without the prefix “ William,’’ 
or some other distinctive indication that the 
whiskey was not that manufactured by the 
plaintiffs, the Court was of opinion on the 
evidence that the name “Jameson’s Whiskey” 
had become so identified with the plaintiffs’ 
whiskey, that the use of it by the defendants, 
without qualifying words to show that the 
article was their own make, was likelv to mislead 
purchasers into the belief that it was the 
“ Jameson’s Whiskey ” made by the plaintiffs ; 
that there was not any indication on the labels 
that the defendants’ whiskey was that made at 
the distillery of William Jameson & Co, and 
that the defendants’ conduct was likely and 
tended to so mislead. 

Held — that the plaintiffs were entitled to an 
injunction. 

jAMEaoN V. Dublin Distillers’ Co, [1900] 
[1 It. E. V.-C. 

89 . Passing off — Using own Name — Action to 
Pestrain — Pusifiess turned lyvbo a Limited Com- 
pany — Fraudulent Intention — Resemblance of 
Packets.'] — No man is justified in attempting to 
pass off his goods as the goods of another, 
whatever may be the means he uses for the 
purpose. 

Generally fraudulent intention is not material, 
partl}”^ because a man is presumed to intend the 
natural consequence of his own act, and paitlj'- 
because although he may have acted in ignorance 
ui the first instance, yet if he continues that 
course of conduct after he has got knowledge of 
the facts, he then becomes guilty of the fraud, 
because he knows then in what the fraud 
consists. 

No man is entitled to a monopoly of his own 
surname. Every man has a right to trade in his 
own name so long as he does not use it in such 
a manner as to represent that he is carrying on 
his rival’s trade. 

No element of suspicion of fraud attaches to 
the man who has established a business under his 
own name if he turns that business into a limited 
company, and applies to that limited company 
his own name with the word “ limited,” because 
the reason for doing so is obvious, that he desires 
to retain the goodwill which he has gained for 
that name. 

S. Chivers & Sons, of Histon, in Cambridge- 
shire, had earned on business as jam manu- 
facturers since 1873. In 1888 they began to 
manufactuie table jelly. 

Samuel Ohivejs, of Cardiff, began to manufac- 
ture jam in 1877, and carried on the business till 
1880. He then took in a partner, and carried on 
business as S. Chivers & Co, In 1895 they w'ere 
incorporated as a limited company under the 
title of S. Chivers & Go , Ld. In 1 898 the 
company began to make table jelly, which they 
sold in packets with a label having a marked 
resemblance to that of S. Chivers & Sons, of 
Histon, who brought an action to restrain 
its use, 


Held — that, as a fact, both from a view of 
the article and also upon the evidence, that 
nobody, apart from the use of the word “ Chivers,” 
could possibly mistake the packet of the defen- 
dants for that of the plaintiffs ; that the de- 
fendants had no fraudulent intention ; that 
“Chivers’ Jelly” or ‘•Chivers’ Table Jelly” had 
not acquired a secondary meaning, and had not 
come to mean jelly made by the plaintiffs, 
and not jelly made by persons of the name of 
“ Chivers ” ; that the defendants did not by 
their course of dealing describe their jelly in 
such a way as to lead persons to believe it was 
the jeEy of the plaintiffs ; and that the plaintiffs 
could not be allowed to monopolize the name of 
“Chivers” so as to prevent the name of 
“ Chivers ” being used at all. 

Janiwson v. Jamieson ( (1898) 16 E. P. C. 181, 
No. 81, supra) ; Powell v. Birmingham Vinegar 
Brewery Co. ([1896] 2 Ch. 51 ; 66 L. J. Ch. 
563 ; W. E. 688 ; 71 L. T. 509 ; 13 R. P. C. 235), 
and Cellular Clothing Co. v. Maxton S; Run ay 
([1899] A. 0. 326 ; 68 L J. P. 0. 72 ; 80 L. T. 809 , 
16 R, P. C. 397— H. L. (Sc.), No. 23, supra) 
followed. 

S, Chivers & Sons v. S. Chivers & Co., Ld., 
[(1900) 17 R. P. C. 120— Farwell, J. 

90 . Purchase of Goodwill of Proprietor's 
Business by Limited Company — Company keep- 
ing alive Goodwill — Omission to mention Name 
of Company — Penalty — Bight to Bcstrain use of 
former Proprietor's Name — Companies Act, 1862 
(25 & 26 Vict. 0 . 89), ss. 11, 12 ] — It is competent 
for a limited company to acquire the goodwill 
of a nmnber of properties, and to keep alive that 
goodwill by keeping the name in such a position 
and using it in such a way as to show that they 
are carrying on the trade to which the goodwill 
attached which they had bought, but they must 
comply with sect. 11 of the Companies Act, 
1862. 

The plaintiffs bought the goodwill of a business 
carried on as “ Talmey & Co.” Preferring to 
keep on the old name they sent out bills in the 
name of “ Talmey & Co.,” and the weekly books 
were in that name. The name of the plaintiffs 
was, however, upon the shop over the door 

Held — that the plaintiffs had a right, though 
they had been guilty of a breach of sect 41 of 
the Companies Act, 1862, to an injunction to 
restrain the use by another person of the name 
of “Talmey & Co.” so as to be calculated to 
cIgcgivg* 

Wright v. Horton ( (1887) 12 App Cas. 371 ; 
56 L. J. Oh. 873 ; 36 W. E. 17 , 66 L. T. 782— 
H. L. (E.) ) followed. 

Pearks, Gunston and Tee, Ld. v. Thompson, 

[Talmey & Co., (1901) 17 T L. E. 250 ; 18 
R. P. C. 185 — Farwell, J. 

91 . Passing off — Action to Restrain — “ Globe 
Furnishing Company" — Use of Name in Ireland 
— Fraud — Proof — Design to Mislead Public — 
Injunction Damages — Delay in bringing Action 
— Stay of Six Weeks.] — In 1888 the plaintiff 
bought a business in Liverpool, in which he had 
since carried on the trade of supplying house; 
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furniture. His business was not, as a rule, merely 
carried on across the counter, but was largely 
by correspondence, and he did a considerable 
amount of business with customers in other 
localities than Liverpool. He expended about 
i£2,000 a year advertising his business under the 
title of the “ Globe Furnishing Company,” and 
his business was advertised in Ireland thiough 
the medium of English magazines and news- 
papers which circulated m I reland. The plaintiff 
complained that in the yeai 1898 the defendant 
started a business in Dublin under the same 
identical name of the “ Globe Furnishing Com- 
pany.” The plaintiff brought an action against 
the defendant to restrain him from carrying on 
business under that name or under any other 
name calculated to mislead the public into the 
belief that the business of the defendant was the 
business of the plaintiff. 

Held — that it was not incumbent on the 
plaintiS to prove that the defendant adopted 
the name with a design to mislead the public or 
to appropriate to himself the beneftt of the 
costly advertisements ; that the in] unction must 
be granted, but no inquiry as to damages ; and 
that, inasmuch as there had been considerable 
delay in bringing the action, the defendant 
ought to be allowed six weeks for making such 
alterations and arrangements as might be neces- 
sary to carry out the order made. 

Grant, TBADiNa as the “ Globe Furnish- 
[iNG Company,” d. Levitt, (1901) 18 E. P. C. 

361 — Porter, M. E. (Ir.) 


92. Name Attached to Premises — “ Castle 
Brewery, Edinburgh ” — Picture of Edinburgh 
Castle — Heraldic Castle-— Addition of Firm's 
Name — Sufficient Distinction.'] — The com- 
plainers, since 1876, carried on business as 
brewers, and their premises were known as the 
“ Castle Brewery,” the name being derived from 
the proximity of Edinburgh Castle, They had 
no registered trade mark. On the circumference 
of their label were printed the words' “■ Cooper 
and M‘Leod, Edinburgh,” and “ Castle Brewery,” 
and in its centre, and occupying a prominent 
part of the label was a picture of Edinburgh 
Castle. 

The respondents, since 1872, carried on business 
as distillers in MaryhiU, Glasgow. In 1890 they 
established a brewery there. They used their 
registered trade mark for the purposes of both 
businesses. On their label were the words 
“Castle Brewery, Glasgow,” and “G. and J. 
Maclachlan,” and in the centre a heraldic castle 
with the motto “Fortis et fidus.” This was 
adopted because it was the arms of the Mac- 
lachlans. The respondents, desirous of securing 
the benefit of brewing in Edinburgh, built a 
brewery at Duddmgscon, and, in 1900, they 
opened it, and commenced business there under 
the name of the “ Castle Brewery, Edinburgh,” 
in order that their beer should share in the 
reputation of Edinburgh beer. On the com- 
plainers objecting they agreed to add the word 
“Maclachlan,” There was no proof that the 
respondent’s beer had been mistaken for the 
complainers’ or their trade interfered with. 

B.D. — ^VOL. III. 


Held — that the complainers had no right to 
object to the use of the words “ Castle Brewery ” ; 
that they created a sufficient distinction by pre- 
fixing their name in a prominent manner, and 
that the complainers had not established their 
case. 

Cooper and M‘Leod r.G. and J.Maclachlan, 
[(1901) 18 E, P. C. 380 — Court of Session. 

93. Passing off — Action to Restrain — Foreign 
Company — Registration of Company in England 
with Similar Name — English Marhet — Liability 
of Signatories — Injunction.] — The plaintiffs were 
a well-known firm of manufacturers of motor 
cars. Their reputation was Europe.an, including 
in that term England. Till December, 1900, they 
had no agency in England, yet they sold in- 
directly, m the sense that a company bought 
their cars and imported them into England, and 
individuals went over to Pans and Ixnight cars 
there and imported them into England, so 
that England was one of their markets. So far 
as regards the great majority of tlie cars formerly 
made by the plaintiff company, they could not 
be imported into England without the licence of 
the English patentees. The defendants, on 29tli 
March, 1900. registered a company in England 
under the name of Panhard - Levassor Motor 
Company, Ld. 

Held— that the Court would interfere to 
protect a foreign trader who has a market in 
England from having the benefit of Ins name 
annexed by a trader in England who assumes 
that name without any sort of justification. 

Collins Co. T. Brown ((1857) 3 K. & J. 123) 
followed. 

Held also — that the defendant company had 
the fraudulent intention of annexing the benefit 
of the plaintiff’s name ; that the persons who 
had formed that company and caused it to be 
registered were guilty of a fraudulent conspiracy 
to carry into effect that which the company, an 
entity without body or soul, had attempted to 
do, and were liable in damages accordingly; 
that injunctions must he granted to restrain the 
defendants from using any name colourahly 
resembling the name of the plaintiffs, and 1o 
restrain the defendants from allowing themselves 
to remain registered under their present name. 
La Sooiete Anonyme des Anciens Etab- 

[LiaSEMBNTS PANHARD ET LEVASSOR V. 
Panhard-Levassor Motor Co., Ld., [1901 ] 
2 Ch. 513 ; 70 L. J. Ch. 738; 50 W. E. 74 ; 
85 L. T. 20 ; 17 T. L. E. 680 ; 18 E. P. C. 403 

— FarweU, J. 


95. Name attached to Premises — “ Blach 
Swan Distillery"— Sale of Premises— Sale of 
Goodwill and Trade Marh — User of and 

Sign by Purchaser of Premises — Probability of 
Deception.] — ^As a general rale the owner of land 
or buildings of any kind may affix to it any 
name he pleases. But the Court would mteifere 
if a particular name were affixed with the view 
of mWng a dishonest reputation, which would 
cause damage to another, or even if , without any 
dishonest intention, the_ user were such as 
actuaUy, oi' probably, to mislead. ^ 

I 
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For more than fifty years prior to July, 1897, 
A. & Co. had carried on. at the “ Black Swan 
Distillery” the business of rectifying distiliers 
and wine merchants. A, & Co. were the owners 
of a registered trade mark in respect of wmes 
and spirits, liqueurs and cordials, the principal 
feature of which was a black swan, and the 
business done was large. On the 1st July, 1897, 
the then owner of the business assigned to the 
plaintiffs the goodwill and trade mark, and 
when the assignment was completed all distillery 
plant was removed from the premises and no 
distdling or spirit rectifying had smce been 
carried on there. 

The defendant was a spirit merchant carrying 
on a considerable business, and had in April, 1897, 
purchased the premises, and he put forward the 
name “ Black Swan Distillery ” and the effigy of 
a black swan in connection with his business. It 
was admitted by the plaintiffs’ witnesses that 
the defendant had a reputation of his own as a 
dealer in Scotch whisky. Any reputation attach- 
ing to the Black Swan distillery was gained 
with reference to gin, and not with reference to 
whisky, and in gin the defendant did not deal. 
There was evidence that the defendant took an 
interest in the historic nature of the site. There 
was no evidence that any one had actually been 
misled by any of the, acts of the defendant. The 
plaintiffs brought an action to restrain the 
defendant from representing that he was carry- 
ing on the business formerly earned on by 
A. & Co. 

Held — that A priori it was improbable that 
the defendant should wish to disturb the plain- 
tiffs in the benefit of any goodwill which attached 
to the comparatively small business in Scotch 
whisky which was carried on by A. & Co., and 
that on the whole the Court, believing that the 
defendant had acted honestly, the plaintiffs had 
failed to make out that the acts of the defendant 
were calculated to mislead. 

J. AifD W. Nicholson & Co., Ld. v. Buchanan, 
[(1902) 19 E. P. 0. 321— Stirling, J. 

98 . Passing off — Action to Restrain — Goods 
of Same Class — Prohable Deception — ingunetton 
too Large — Injunction Modified.1 — It may be 
that a trade is of such a nature that the products 
of the trade will become almost indissolubly 
connected with the business cai’ried on by a 
particular manufacturer who, it may be, created 
the particular trade ; but still, even though that 
may bo so, and even though such fact is to be 
taken into consideration in an action foi an 
miunction, an older cannot be made restraining 
a man altogether from can’ying on in his own 
name a particular trade. The order must be 
limited to restraining him from can’ying on such 
trade, so identified with the plaintiffs’ business, 
without taking the steps which any honest man 
ought to wish to take to prevent his goods being 
confounded with the plaintiffs’ goods whose 
goods are so much identified with the particular 
trade. 

The plaintiffs, J. and J. Cash, Ld , as the 
successors in business of J. and J. Cash, had 
established a businets well known for the sale 


of, amongst other things “ Cash’s Frillmgs ” and 
“ Cash’s Woven Names and Initials ” and if any- 
one offered for sale or bought “ Cash’s Frilling’s ’ 
or “Cash’s Woven Names and Initials” it was 
absolutely understood in the trade that what was 
sold or bought was friUlngs manufactured by the 
plaintiffs’ firm. Joseph Cash, the defendant, 
registered a company, “Joseph Cash, Ld.” for 
the purpose of carrying on a similar business to 
that of the plaintiffs in Coventry. The plaintiffs 
sought to restrain him from so doing. 

Held — ^that the defendant must be restrained 
from selling any frillmgs or woven names or 
initials not manufactured by the plaintiffs as 
“ Cash’s Frillings” or “ Cash’s Woven Names or 
Initials,” and from carrying on the business of 
a manufacturer or seller of frillmgs or woven 
names or initials under the name of “ Joseph Cash 
& Co.” while not in partnership with any other 
person, and fiom carrying on any such business 
either m the name of “Cash ” or under any style 
in which the name of “Cash” appears without 
taking reasonable precautions to clearly dis- 
tinguish the business cai'ried on and the frillmgs 
and woven names and initials manufactured or 
sold by the defendants from the business earned 
on and the frillings and woven names and initials 
manufactui-ed by the plaintiffs. 

Injunction granted by Kekewich, J. ((1901) 
84 L.T. 349 ; 18 E. P. C. 213), modified. 

J. AND J. Cash, Ld. v. Cash, ((1902) 50 W. E. 

[289 ; 86 L. T. 211 ; 18 T. L. 11. 299 ; 19 E. P. 

0. 181)— C A. 

97 . Passing off — Purohass of Bv si ness from 
a Person bearing same Kame as Plaintiff — 
Different kind of Business — Fraudulent Inten- 
tion — Form of Interlocutory Ingunotion ] — The 
plaintiff was the proprietor of the well-known 
“Holloway’s” Pills. The defendant, who had, 
some yeais ago, bought a drysalter’s business 
from a man named Holloway, began to use that 
name in connection with pills. 

An interlocutory injunction was granted 
restraining him fiom passing off his pills as the 
plaintiff’s, and from using the name Holloway in 
connection with Pills. 

Holloway r. Clent, (1903) 20 E. P. C. 52.5 — 

[Eady, J. 

98 . Passing off — Purchase of Business for 
Purpose of Using Name in order to Obtain 
Another’’ s Trade — Fraud — Injunotion.'] — The 
plaintiffs had acquired a great reputation for 
“ Morrall’s Needles ” and “ Mogg’s Needles ” 
The defendant, who traded under the name of 
T. Hessm & Co'., purchased a business from 
J. Y. Morrall and a business from W. Mogg. 
The total price of the two businesses was only 
£75, and the purchases were a mere pretest or 
colourable device for giving to the defendant 
some appearance of right to use the names 
Morrall and Mogg, in order that he might obtain 
trade intended for the plaintiffs and be enabled 
to pass off goods as and for the plaintiffs, as was 
proved to have been done in one instance. 

Held — that an injunction must be granted to 
restrain the defendant from cairying on any 
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business as a needle manufacturer under the 
name or style of ‘'J Y. Morrall” and ‘‘ W. 
Mogg & Co.,” or either of them, or under any 
ol her name or style so arranged or combined, as, 
by colourable imitation or otherwise, to be 
calculated to represent or lead to the belief thit 
the defendant was carrying on the plaintilfs’ j 
business. 

Decision of Eady, J. (19 R. P. C. 5o7), affirmed. 

Abel Moerall, Ltd. r, T. He.ssin & Co., 
[(19U3) 20 R. P. C. 129— C.A. 

99. Passing off — ^^ame of a MaoUine — 
Accessories for use in connection thoewith .] — 
The Neostyle Company are the manufacturei's of 
a duplicating machine, and the Court found as a 
fact that the word “ Neostyle ” had become 
identified in England with their machines; the 
company had registered the word ‘'Neostyle” 
in Class 39 as a trade mark for paper, stationery, 
&c., but it had been removed trom the register. 
They now sought to restrain the defendants from 
applying the word “ Neostyle ” to their sta- 
tionery, Ate., and passing it off as manufactured 
by the plaintiffs. 

Held — that the action failed, for so far as 
accessories to the duplicating machines were 
concerned the plaintiffs had acquired no e-Kclu- 
sive nght to the word “ Neostyle” , therefore the 
defendants might sell paper tor use on the Neo- 
style machines, and so describe it, so long as they 
did not suggest that it was paper manufactured 
by the plaintiffs. 

Decision of Byrne, J. (21 R. P. C. 185), 
affirmed. 

NEOSTTLE MANaPACTtJEIXG CO., LD. V. 

TEllam’s Duplicator Co., (1901) 21 R.P.C. 

589— C.A. 

100. Passing off— Seer Bottlers — Name Em- 
bossed, upon Beer Bottles — No Evidence of 
Deception J — The plaintiffs and defendants, 
bottlers, but not brewers, of beer, &;c., had their 
respective names embossed upon their own 
bottles. Prior to the foimation in March, 1902, 
of a bottle “ exchange ” it was customary for 
bottle] s to use any bottles that came into their 
possession ; the object of the “ exchange ” was 
to stop this practice, and return all empty 
bottles to their owners. 

In December, 1902, the plaintiffs found seven- 
teen of their bottles in a shop, bearing the name 
of a brewer but not of a bottlei, though m fact 
they had been filled by the defendants. 

Held — that the plaintiffs had failed to prove 
that the use of their bottles by the defendants 
was under the circumstance calculated to deceive 
the trade or the public ; and that their claim for 
an interdict failed. 

WooLEY & Son V. Morrison, (1901) 21 R. P. C. 

[67, 349 — Lord Ordinary and Ct, of Sess. 

101. Infringement — Word, “Shamroclt " — 
Sprig of Shamrock— Goods of same desoription.'] 
— The plaintiff had registered in Class 47 two 
trade marks for use on powders sold for wash- 
ing purposes ; one consisted of the word “ Sham- 
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fock,” and the other of a sprig of three le.avesof 
shamrock. 

The defendant, the manager of the .Shamrock 
Company, sold powder for similar purposes, the 
packets bearing the word “ shaiiuuck ’’ amt 
being decorated with single leaves of the plant. 

Held— that the defendant had committed an 
infi mgement. 

Finlay r. Shamrock Co„(l9i).')) 22 R. P. C. 

[.-iOl- M. R. Ii. 

102. Assignmmt of Busmens to Coinpunti — 
Goodwill and E.eclnsive Bight to Esc oj A a me ] 
— The defendant, who claimeil to have been 
descended funu an ancestor of the name ol 
Pomeroy, aiul Ahocairied on business uiidei the 
name of Mis. Pomeroy, assigned the business to 
a company with the goodwill and excliisiw 
right to Use the name of Mrs Pomeioy as part 
of the name ot the company, and to lepiesent 
the company' as cairying on the business in 
continuation of the firm of ills. Pomeroy. 

Held — ^that the defendant must be re-strained 
from carrying on a similar business under the 
name of Pomeroy or Mrs. Pomeroy or any other 
style of which tlie name Pomeroy formed pait., 

Mrs. Pomeroy, Ld. v. .‘<gal^, No, 1, (19Ui;) 23 
[T. L. R 170— Paiker, J 

103. Sale of Business and Good null — Bight oj 
Individual Partner to I'raile in her own name.] 
— The defendant, whose mairied name was 
Scale, carried on business as Mis. Pomeioy.” a 
name which she h.ad adopted and by which .she 
was known She sold her business, inchuiing 
the goodwill, to a company called “Mrs. 
Pomeroy, Ld.,” and, that company liaving gone 
into liquidation, the liquidator sold the business 
to the plaintiffs, who were another company 
with the same name. The defendant caiiied on 
business under the name of Alis. Jeanette 
Pomeroy, but in her advertisements she stared 
that she was no longer connected wiih Mrs. 
Pomeioy, Ld The plaintrfts applie t for an 
inteilocutory injunction to restrain her fiom 
cariying on the business under the name of 
Mrs. Pomeroy. 

Held— that, under the circumstances, the 
plaintiffs were not entitled to an interlocutory 
inj unction. 

Mrs. Pomeroy, Ld. v. Scale, No 2, (190(1) 22 
[T. L. R. 795— Buckley, J. 

(&c, however, the judgment of Paiker, J., at 
the trial. No. 102, supra^ 

104 Unfair Use of Defendant's Beal Name 
— Use of Middle Name.l—A defendant, whose 
name was Joseph Rodgers Simpson, tradevl as 
Joseph Rodgers Simpson & Son, and placed 
upon bis knives a crown above the word Rodgers, 
in the same position as the crown upon the 
plaintiff’s knives. 

Held — that be had made use of the fact that 
his second name was Rodgers in such a way as 
to induce people to believe that cutleiv sold by 
him had been made by the plaintiffs, Joseph 
Rodgeis & Sons, Ld. 
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Joseph Rodgers & Sons, Ld. v. Joseph 
[Rodgees Simpson, (1906) 23 R, ?. C. 297— 

Warrington, J 

105 . Right of Individual to Transfer Name to 
Company — Iniunction.'\ — A company, called 
John Cash & Sons, Ld , carried on the business 
of cotton spinners, and John Haiwood Cash 
was one of their managers. When he left the 
service of the company ho, in conjunction with 
others, promoted and registered a company 
called Harwood Cash & Co., Ld., with the object 
of carrying on a business similar to and at the 
same place as that carried on by the old com- 
pany. The latter brought an action foi an 
injunction to restrain the new company from 
cai-rying on their business under that name or 
under any name of which “Cash” foimed a 
part without clearly distinguishing their business 
and goods from those of the old company. 

Held — that the new company had no legal 
right to the name of Cash, such a company not 
having the lights which an individual of that 
name would have, and that, as the use of the 
name might mislead, the old company were 
entitled to an injunction. 

Tussaud T. Tussaud ((1890) 44 Ch. D. 678 ; 59 
L. J. Ch. 631 ; 62 L. T. 633 ; 38 W. R. 503— 
Stirling, J.) discussed. 

The Rine Cotton Spinners’ and Dodblers’ 
[Association, Ld., and John Cash & Sons, 
Ld, V. Harwood Cash & Co., Ld., [1907] 
2 Ch. 184 ; 76 L. J. Oh. 670 ; 97 L. T. 45 ; 23 

T. L. R, 537 5 24 R. P. 0. 633— Joyce, J. 

106 . Similar, "but Rot Identical Businesses ] — 
In 1904 two brothers, R. and J, P. Dunlop, who 
had for some years been m partnership in a 
cycle and motor repairing business in Kilmar- 
nock under the name of R. and J. F. Dunlop, 
formed a small company under the name of the 
Dunlop Motor Company for the purpose of sell- 
ing on commission and repairing motore and 
motor cycles and parts thereof. The appellants, 
the Dunlop Pneumatic Tyre Company, the 
makers of a well-known tyre for cycles and 
motors called the “ Dunlop ” tyre, who also 
manufactured cycling and motoring accessories, 
took proceedings to have the respondents, the 
Dunlop Motor Company, interdicted from cariy- 
ing on their business under any name containing 
the word “ Dunlop.” Both companies had power 
to make motor cars, but neither company had 
ever in fact made any motor cars. The Court of 
Session refused to giant interdict. 

Held — that there was no evidence to show 
that the use of the word “Dunlop” by the 
respondents would mislead anyone to think that 
the two companies were one and the same. 

Decision of Ot. of Sess. (8 F. 1146) affirmed. 

Dunlop Pneumatic Ttre Company v. Dun- 

[lop Motor Company, [1907] A. C. 430; 

76 L. J, Ch. 102 : 97 L. T. 259 ; 28 T. L E. 

717 ; 24 R. P. C. 572— H. L.(Sc.). 

See also No. 172. 


2. By Colourable Imitation of Name. 

107 . Bond fide Combination of Tioo Names — 
Beception — Com2)anie.s Act, 1862 (25 & 26 Viet. 
e. 89), s. 20.] — The respondents had been estab- 
lished for some years, and were doing a large 
business in Manchester, where their biewery 
was, and in othei towns The appellants had 
their brewery in Macclesfield, and did some 
business in Manchester and elsewhere. The 
appellants purchased in 1897 the business of the 
North Cheshire Brewery Company, Ld , and 
then chose their present name, and were incor- 
porated and registered under that name. 

Held — that, assuming the bona fides of the 
appellants, the impression that any one would 
form on seeing the appellants’ name and having 
the knowledge of the existence of the two com- 
panies, would be that the two companies had 
combined together, and that the respondents had 
ceased to carry on business as a separate com- 
pany ; that the appellants’ new name was cal- 
culated to deceive ; and that the appellants 
must be restrained by injunction in the usual 
terms. 

The decision of the Court of Appeal ([1898] 1 
Ch 539 ; 67 L. J. Ch. 351 ; 46 W. R. 515 ; 78 
L. T. 537 ; 14 T L. R. 350) affiimed. 

North Cheshire and Manchester Brewery 

[Co, Ld. r. The Manchester Brewery 

Co., Ld., [1899] A. 0. 83 ; 68 L. J Ch. 74 ; 

79 L. T. 645 ; 15 T. L. R. 110— H. L. (B.) 

108 . Passing off Goods- — Old 3farlt, used 
yrior to August, 1875.] — The plaintiffs were 
manufacturers of cycle saddles, and were the 
registered owners of a trade mark consisting of 
the word “ Brooks,” being a trade mark used 
before the 13th August, 1875, when Ihe Trade 
Marks Registration Act, 1875, came into opera- 
tion. The defendants, the Norfolk Cycle Co., 
sold cycle saddles nndei the name of “ Brooks’ ” 
saddles. The defendant John Brookes had on 
his cycle saddles a sort of medallion on the side 
of the saddle marked “ J. Brookes, St. Mary’s 
Street, Birmingham,” and with certain numbers 
in the interval. The plaintiffs’ saddles were 
marked in a similar way. 

Held — that an injunction ought to go against 
the Norfolk Cycle Co. to restrain infungement. 

Held ALSO — that an injunction ought to go 
against John Brookes from stamping or other- 
wise marking on any cycle saddles not of the 
plaintiffs’ manufacture the w'ord “ Biookes” or 
“ J Brookes,” without clearly distinguishing the 
goods of the defendants’ manufactuie from those 
of the plaintiffs’, and from selling or offering for 
sale any goods not of the plaintiffis’ manufacture 
which are not so distinguished. 

Brooks & Co , Ld. v. The Norfolk Cycle 

[Co. AND John Brookes, (1899) 16 R, P. 0. 

523 — Stirling, J, 

109 Passing off Goods — Using a Word regis- 
tered as a Trade Marh — Word originally used 
to denote Patented Article.'] — Plaintiffs were 
the owners of a patent under w'hich a certain 
pattern of closet was made. About 1893 they 
arranged with the defendants that they were to 
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have an exclusive licence to make closets of that 
pMtern ; and to make and supply to the plain- 
tiffs such as the plaintiffs wanted The closets 
supplied to the plaintiffs were called “ TuiTet ” 
and the otheis were called ‘‘Capstan,” and the 
word ‘ Capstan ” was registered as a trade mark, 
iuat course of business went on down to 189S 
and then the licence was put an end to. Since 
that time the defendants sold closets of a differ- 
ent kind as “ Capstan No. 2.” 

IIelb that the defendants were not passing 
off their goods as goods constructed under the 
licence of the plaintiffs. The trade mark was 
not the name of the article that was dealt with, 
but the^ trade mark showed the origin fi’om which 
the article came. It had always been used for 
that purpose 

Freeman Brothers v. Sharpe Brothers & 
[Co., Ld., (1899) 16 R P. C. 205-North, J. 

110 Pausing off— Action to Restrain— B Top- 
tion — Injvnctwn.] — The plaintiffs’ meat extract 
for more than twenty years prior to 1897 had 
been known by the name of “Valentine,” 
“ Valentine’s Extract,” and “ Valentine’s Meat 
Juice,” and there was nothing else in the maiket 
that ever had the name “Valentine ” connected 
with meat ]uice or meat extract. The plaintiffs’ 
goods had, in fact, come to be known by the 
name “Valentine.” From the time that C. R. 
Valentine fiist thought of the trade in the year 
1897, down to the formation of the defendant 
company — promoted by him — he was perfectly 
aware that the above names were great names in 
the market, where meat juice or meat extract 
was desired to be purchased, and he adopted 
“Valentine Extract Company” or himself traded 
in the name of “ Valentine.” Such words im- 
mediately misled people, who thought that the 
stuff that was being put on the market m the 
shape of globules contained '• Valentine’s Meat 
Juice.” 

_ Held — that by the use of the words “ Valen- 
tine Extract Company ” the defendants wei’e 
putting upon the market goods which would be 
liable to be passed off as the plaintiffs’ goods, 
and that the plaintiffs were entitled to an 
injunction. 

Reddaway v. Banham. ([1896] A. C. 199 ; 65 
L. J. Q. B. 381 ; 44 W. R. 638 ; 74 L. T. 289 ; 13 
R. P. C. 218 — H, L. (E )) followed. 

Decision of Stirling, J. (48 W R. 127 ; 16 
T. L. R. 33 ; 17 R. P. C, 1), reversed. 

Valentine Meat Juice Co. «. Valentine 

[Extract Co., Ld., (1900) 83 L. T. 259 ; 

16 T. L. R. 522 ; 17 R. P. C. 673— C. A. 

111. Comjjanies — Registratiov — Name nearly 
rescnihling that by wliioli a subsisting Company 
ts already Reg istered—'-'- Calculated to Bcceixc” 
—Eoidenoe— Companies Act, 1862 (25 & 26 Viet. 
c. 89), s. 20.] — The British Motor Syndicate, Ld., 
being the owners of certain patents relating 
to the manufacture of motors known as the 
“Daimler” patents, executed in favour of the 
plaintiffs a non-exclusive licence to manufacture 
mider those patents and make improvements on 
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those patents. The British Motor Syndicate, Ld., 
was the predecessor in title to the defendants, and 
the defendants were entitled to the patents sub- 
ject to the non-exclusive licence which they bad 
granted to the plaintiffs, and to some licences 
granted to other people The defendants pro- 
posed to register a companj' under the name of 
the Daimler Wagon Company, Ld, The plaintiffs 
sought to restrain the defendants from so doing. 

Held — that the plaintiffs bad not made out 
that the proposed name was one calculated to 
deceive by being confu.sed with the plaintiffs’ 
names and that the action failed. 

Held also— that evidence was admissible for 
the purpose of ascertaining how the existing 
company had used its name, and what, by reason 
of its connecting that name with its goods, the 
public had come to attribute to that name, 

Daimler Motor Car Co., Ld. r. British 

[Motor Traction Co., Ld., (1901) 18 R. P. C. 

465 — Buckley, J. 

112. Infringement — Injnnefion,'] — The plain- 
tiffs had for many years stamped their goods, 
such as tobacco pipes, cigar and cigarette 
holders, &c., with the letters “ G. B. D.,” plain 
cut and enclosed in an oval ring. This mark had 
been registered as a trade mark under the Act 
of 1875. The defendant m 1901 sold genuine 
“ G. B. D.” pipes, and also pipes with the letters 
“ J B. D.,” also enclosed in an oval ring, which 
were larger than those of the plaintiffs, and were 
printed m gold. The plaintiffs brought an action 
for infringement. 

Held — that the pipes marked “ J. B. D ” were 
an infringement. The hearing being treated as 
the trial of the action, a perpetual injunction 
must be awarded ; and the defendant must 
deliver up all pipes in his possession bearing the 
mark “ J. B. D.,” together with the stamp. 

Ruchon V. M’Colgan, (1901) 18 R. P. C. 262— 
[Chatterton, V.-C. (Ir.) 

113. Passijig off — Action to Resti’ain — 
'•Ivory” — '^Iry” — Bissimilarity of Get-np — 
Title to Name.i] — The defendants and their pre- 
decessors in title had invented, in the year 1879, 
floating soap which was called by them “ Ivory 
Soap,” and which had a large sale in the United 
States of America and a limited sale here From 
1889 onward the plaintiff had manufactured 
“ Ivy Soap.” It had a large sale, and was very 
well known. The use of the word “ Ivory " by 
the defendants was known to the plaintiff when 
he adopted the use of the word “ Ivy.” 

Held — that the plaintiff might have a right 
to use the word “ Ivy ” in connection with soap, 
but that would give him no title whatever to the 
word “ Ivory ’’ ; and that the goods were got up 
in such a perfectly different manner that no 
person could possibly mistake one for the other. 

Decision of Kekewich, J. ((1900) 17 R. P. C. 
689) aflBrmed. 

Goodwin v. Ivory Soar Co., (1901) 18 R. P. 

[G. 389— C. A. 

X14. Passing off — Action to Restrain — News- 
papers — Difference in Appearance and Contents 
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— Prohalle Deoeytiou.'] — The plaintiffs were the 
proprietors of a paper published at Liverpool, the 
title of which was the Express, and they 

claimed an injunction to restrain the defendants 
from publishing any newspaper by the name of 
the North Express. The question was, Would 
the publication at Liverpool by the defendant of 
his paper represent or lead to the belief that 
such paper was an edition of the Evemng 
Express, or was owned, edited, or written by the 
owners, editor, or staff of that newspaper ? 1 he 
plaintiffs admitted that the trade would not be 
deceived, and that a person buying the defend- 
ant’s paper would notthinlche was obtaining the 
plaintiff’s, as they were different in appearance 
and contents. It was not challenged that the 
<lefendant was acting in good faith in selecting 
the title the North Express. Substantially the 
two papers were not competing jiapers. 

Held — that it must always be borne in mind 
that newspapers are intended for people who can 
read ; that the titles of the two papers were 
different, and the papers themselves were not 
.similar in appearance ; that oue paper was not 
likely to be mistaken for the other, except 
momentarily ; that there was no implied repie- 
sontation that the defendant’s newspaper had 
any connection whatever, proprietary or othei- 
wise, with the plaintiffs’ paper; and that the 
plaintiffs had not made out any title to the 
intervention of the Couit 

Wilcox v. Pearson, (1902) 19 T, L. li 220— 

[Eady, J 

115. Company — Passing off — Actum to re- 
strain — Trade Description — Geographical Name 
— Fraud — Prohahility of Deception — Oiinsswn 
to Publish Name of Limited Companij — Injunc- 
tion — Companies Act, 1862 (25 & 26 Vict c. 89), 
'>s. 41, 42 ] — The plaintiffs, a limited company, 
earned on a large business as manufacturers of 
and dealers in boots and shoes. Those of 
English manufacture were sold in various 
shops in different parts, carried on under the 
name of the plaintiff company. In March. 
1897, the plain tiffs opened a large shop in Regent 
Street, exclusively for the sale of Amencan 
shoes, under the name of “The American Shoe 
Company,” to distinguish it from their other 
shops for English goods. They did not at first 
also paint np the name of the plaintiff company 
on the outside of their place of business, but 
shortly after the shop was opened their atten- 
tion was called to the omis^.ion by their solicitor, 
and since then they had kept painted up, undei 
their tiade name of “The American Shoe Com- 
pany,” the name of the Limited Company. 
Since 1897 the plaintiffs had opened eight other 
shops, including one at Richmond, for the exclu- 
sive sale of American shots, at each shop using 
the trade name “The American Shoe Company,” 
and also painting up underneath in smaller 
letters the name of the Limited Company. The 
plaintiffs’ business in boots and shoes, under the 
style of “TheAmencan Shoe Company.” was a 
very large and successful one, and their trade 
name and goods had acquired considerable 
reputation, 
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The defendants were three young women 
named C. who recently commenced business in 
High Street, Putney, as “ The London American 
Shoe Company,” and upon complaint by the 
plaintiffs they promised to discontinue using 
that name, but, notwithstanding the remon- 
strance of the plaintiffs, they adopted the name 
of “ The British and American Shoe Company,” 

Held — that, on the facts proved, and the 
proper inferences to be drawn from them, the 
defendants took the name “ The British and 
American Shoe Company” fraudulently and not 
innocently ; that, upon the evidence, the plain- 
tiffs had established the probability of deception ; 
that the defendants’ business would be mistaken 
for a branch of the plaintiffs’ business ; that 
persons desiring and wishing to deal with the 
plaintiffs would thereby be led to deal with the 
defendants ; that a customer walking into the 
defendants’ shop and buying their American 
goods would do so in the belief that they were 
the plaintiffs’ goods, and that the plaintiffs 
would not only theretiy lose the custom intended 
for them, but would also suffer damage to their 
leputation ; that it was essential for the plaintiffs’ 
protection that any injunction granted should 
extend to the name “ London American Shoe 
Company”; that the Companies Act, 1862, 
sect'5. 41 & 42, imposed certain penalties fornon- 
corapliancc with its provisions ; but the additional 
penalty of forfeiting its goodwill to any dishonest 
person who chose to steal it was not imposed by 
the statute, and that an injunction must be 
granted with costs. 

Pcarks, Gunston, and Tee, Ld v. Thompson, 
Talnmj Co. ([1901] 17 T. L R. 250 ; 18 h. P.C. 

1 85 — Farwell, J., No 90, svjtra') followed. 

Wright V. Hiiriiw ((] 887) 12 App, Cas. 371 ; 
56 L. J. Ch. 373 , 36 W. R. 17 ; 56 L. T. 782— 
H. L. (E.)) applied. 

H E. Randall, Ld., i . British and American 

[Shoe Company, [1902] 2 Ch. 354 : 71 

L. J. Ch. 683 ; 50 W. R. 697 ; 87 L. T. 442 ; 18 

T. L. R. 611 ; 19 R. P. C. 396 ; 10 Manson, 109 

—Eady, J. 

116 Limited Compamfs Name — Probability 
of Deception— Delay — Injunotion.'] — In the year 
1871 there was registered in England a company 
by the name of the “ Army and Navy Co-opera- 
tive Society, Limited.” It carried on business 
ever since, and its offices were at 105, Victoria 
Street, Westminster. It had branches at 
Bombay and Calcutta, and it did business with 
South Africa to some extent. There was 
evidence that for a period of six months the 
trading amounted to £36,000. It had no branch, 
but it had agents in Cape Town, Port Elizabeth, 
and East London. Also, many years ago, there 
was formed in England a company by the name 
of the “ Civil Service Co-operative Society, Ld.,” 
and that carried on business ever since. On the 
24th of Apiil, 1902, there was incorporated the 
defendant company, by the name of the “ Army, 
Navy, and Civil Service Co-opeiative Society of 
South Afiica, Ld.,” which took offices m Victoiia 
Street, Wesminster. The plaintiffs moved for 
an interlocutory injunction. 

Held — that there would be a confusion 
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between the defendants and the plaintiffs m the 
matter of trade, and that there woald be an 
mterference with the plaintiffs’ light of property 
in the expectation that customers who dealt with 
the plaintiffs might deal with the defendants, 
with the intention all the time of dealing with 
the plaintiffs ; that the plaintiffs were entitled 
to an injunction ; and that a delay of three 
months since the incorporation of the defendant 
company was sufficiently explained. 

Army and Navy Co-operative Society, Ld. 

[n. Army, Navy, and Civil Service Co- 
operative Society op South Africa, Ld., 
(1902) 19 R. P. C. 575— 0. A. 

117 . InfriTigement — “ Seceotine ” — “ Seen- 
vine”'] — 

Held — that the word “Securine” was a 
co' curable imitation of the registered trade mark 
“ Seccotine,” and that its u.se must be restrained 
by injunction. 

McCaw, Stevenson and Orr, Ld. v. Niokols 
[& Co., (1901) 21 R. P. 0. 15— Kekewich, J. 

118 . I>ifvingeme7it — Butter Suhstihite—'^ Cot- 
tolene” — Coeosoluie”] — The plaintiffs were the 
ownei-s of registered trade marks for a butter 
substitute prepared from cotton-seed oil, wdiich 
they sold under the name of “ cottolene,” this 
word constituting their trade mark. In 1903 
the defendants began to sell another butter 
substitute, prepared from cocoa nut oil, under 
the name of “ cocoso ” or “ cocosoline.” 

In an action for infringement, the judge 
found that there had been no attempt at passing 
off, and that no real danger of confusion had 
been proved : both names were appropriate to, 
and aptly described, the products to which they 
were applied ; and, as the defendant had acted 
honestly, there was no giound ^or granting an 
injunction. 

N. K. Fairbank Co., o. Cocos Butter Manu- 

[PAOTURINO Co., (1904) 20 T, L. E. 63 ; 

21 E. P. C. 23— Eady, J. 

119 . Infringement — Passing off —Enamel — 
“ Htl)'' — “ Cinb.”] — M. manufactured an enamel 
for use on bicycles and registered a trade mark 
consisting of an “ace of clubs” with the word 
“ Club ” upon it ; he applied this mark printed 
on labels to bottles of his “ Club Black Enamel.” 

H , a rival trader, began to sell “ Hub Black 
Enamel ” in similar bottles with similar letter- 
press and an “ ace of spades ” label. 

Held — that H must be restrained from so 
doing on the ground both of infringement and 
passing off. 

MundAY r. Carey, (1905) 22 R. P. C. 273— 

[Kekewich, J. 

120 . Plasnum — Plasmonade — Injunction .] — 
The plaintiffs, the International Plasmon, Ld., 
sold various food preparations in the names of 
which the word Plasmon was used. The defen- 
dants, Plasmonade, Ld., were selling tablets and 
powders for making a beverage under names 
which included the word Plasmonade. 


The defendants had applied to register “ Plas- 
manoid” as a trade mark in classes 3 and 44, 
and on the plaintiffs’ opposition one such appli- 
cation had been refused and the other post- 
poned. 

The plaintiffs now brought an action in respect 
of the use of the word Plasmonade. The defen- 
dants contended that, owing to the difference in 
the nature of the goods and difference in get-up, 
no deception was probable. 

Held — that an interlocutory injunction ought 
to be granted. 

International Plasmon, Ld. t. Plasmonade, 
[ld,, (1905) 22 R, P. C. 543 — Warrington, J. 

121 . Eame Bescrqitive of Article and Process 
— Company — Registered Name — Comjfanies A(f 
1862 (25 &26 Yict. c. 89), s. 20.} — In considering 
whether the name of one company so nearly 
resembles that of another previously registerel 
“as to lie calculated to deceive” within the 
meaning of sect 20 of the Companies Act, 1862, 
the Court will apply principles very similar to 
those applicable m ordinary “ passing off ” cases. 

A distinction must be drawn lietween cases in 
which the words complained of are wools of 
common ordinary meaning and cases in which 
they are more or less “ fancy ” words or primarily 
do not relate to the article, but to the jierson 
who makes it. 

The onns of proving that words commonly 
used as descriptive words have a secondary 
meaning is not easily discharged. 

In 1901 one B. obtained a patent in lespect of 
machinery to he used for cleaning carpets and 
the like by suction. B, called his protected 
machinery a “ vacuum cleaner ” and the proce.ss 
a “vacuum cleaning.” In 1902 B. sold his 
patent to a company, registered in the same 
year, called the “Vacuum Cleaner Company, 
Limited.” In 1903 the patent was assigned 
to the plaintiff company, which was registered 
in that year and called the “ British Vacuum 
Gleaner Company, Limited,” and was foimed 
to take over the undertaking of the previous 
company. The plaintiff company formed and 
was interested in several other companies, each 
of which had as part of its name the words 
“vacuum cleaner,” with a licence to use B.’s 
invention. In 1904 X. obtained a patent for 
cleaning by suction differing in material parts 
from B.’s invention. In 1906 the defendant 
company was registered as the “ New Vacuum 
Cleaner Company, Limited,” with the view of 
working a hcenee to use the invention patented 
hyX. 

In an action to restrain the defendant com- 
pany from using the words “ vacuum cleaner ” 
so as to lead to the defendant company being 
taken for the plaintiff company or being supposed 
by the company to be connected with it, it was 
proved (a) that a large proportion of the plain- 
tiff company’s customers addressed letters to 
them as the Vacuum Cleaner Company, with or 
without the word “ limited” ; (5) that since the 
registration of that company the words “ vacuum 
cleaner” had been associated with the machine 
made under B.’s patent and used by that com- 
pany, and that those words and the words 
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“ vacuum cleaning” had been understood by the 
public to be a particular kind of cleaning and a 
particular process ; and that, while the plaintiff 
company had a monopoly of a cleaner and a pro- 
cess of that sort, the public believed that the 
machine was the machine of the plaintiff com- 
pany. 

Held — that the words “vacuum cleaner” 
had no secondary or subsidiary meaning ; and 
that the plaintiff company was not entitled to 
have the defendant company restrained from 
using the words. 

Held also — that the plaintiff company, by 
allowing subsidiary companies to be formed 
under names containing the words “ vacuum 
cleaner” had admitted that another company 
with a name so containing those words would 
not necessarily be confused with the plaintiff 
company. 

Cell'idar Clothing Co. v. Maxton ([1899] A. G. 
326 ; 68 L. J. P. C. 72 ; 80 L. T. 809— H. L., 
No. 23, supra) applied. 

Reddaway v. Banham ([1896] A. C. 199 ; 65 
L. J. Q. B. 381 — H. L.) distinguished. 

British Vacuum Cleajs-br Co. v . New 
[Vacuum CiiBAUEB Co., [1907] 2 Gh. 312; 
76 L. J Oh. 571 ; 97 L. T. 201 ; 23 T. L. E 
587 ; 11 Manson, 231 ; 21 R. P. C. 611 — 

Parker, J 

Soo also No. 61. 

3. By Colourable Imitation of Label Design 
or Get Up. 

122. Passing o/f.] — A company, which had 
for some years sold an article by the name of 
“ Sparkling Lime Wine,” brought an action 
against a firm to restrain them from passing off 
their goods as and for the plaintiff company’s 
goods, and moved for an interlocutory injunc- 
tion. The plaintiff company did not claim any 
right to the exclusive use of the name “ Sparkling 
Lime Wine ” (which name the defendants were 
also using), and had, in applying for a trade 
mark containing these words, expressly dis- 
claimed any such right, but alleged at the hearing 
of the motion that the defendants had imitated 
the get-up of the plaintiff company’s goods 
The plaintiff company and the defendants both 
put their respective names and trade marks on 
their goods. 

Held — by North, J., and on appeal by the 
Court of Appeal, that on the facts the plaintiff 
company had not established a probability of 
deception, and the motion and appeal were both 
dismissed, with costs. 

Packham & Co., Ld. V. Sturgess & Co., 
[(1898) 15 R. P. C. 669— North, J. and C. A. 

123. Registered Design — Action for Infringe- 
ment — Prior Piiblioation — Noielty — “ Proprie- 
tor — Patents., Ji'c , Act, 1883, s. 47.] — The 
plaintiffs, as owners of a registered design to be 
printed or woven on textile piece goods, brought 
an action for infringement. The defendants 
denied infringement, alleged that the plaintiffs 
were not the proprietors of the design, that it 
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was published prior to registration, and that 
there was no novelty. 

Held — ^that the plaintiffs were proprietors of 
the design, that it was not published prior to 
registration, and that it was a new and original 
design, and that the defendants had infringed. 

Nbvill V . Bbiwett and Sons, (1898) 16 

[E. P. 0. — Palatine Court of Lancaster 

(Hall, V.-C.). 

124. Design — Copyright — “ Pattern ” — “ New 
or Original" — Drawing Annexed to Certificate 
of Registration — Marhing Goods — Patents., die., 
Art, 1883 (46 & 47 Viet. a. 57), ss. 47, 51, 60— 
Design Rules, 1890, r. 9.] — In Hay, 1894, a de- 
sign, No, 232,908, for coffin plates was registered 
by E., which was stated in his application for 
registration to be applicable for the “ pattern.” 
The design, as used by E., consisted of irregular 
hexagonal brass plates with leaf-shaped projec- 
tions at the four outer corners, each of which 
contained a raised shell-pattern ornamentation, 
the centre of the plates being depressed below 
the level of the surrounding border E. having 
sued certain persons for infringing his design, 
they applied to have it removed from the re- 
gister, on three grounds ; (1) that the design was 
not new or original, it having been anticipated 
by several designs common to the trade ; (2) 
that, even if there was any novelty in the design 
as used, the drawing annexed to the certificate 
of registration did not show sufficiently the 
nature of the design, inasmuch as no section was 
given, and there was no indication that the 
centre of the plates was to be depressed below 
the level of the surrounding border beyond the 
fact that the boundary of the centre of the 
plate was defined by a double line , and (3) that 
sect. 51 of the Patents, &c.. Act, 1883, had not 
been complied with. 

Held — as to (1) and (2) (duhitante Williams, 
L. J.), that it was to be inferred from the draw- 
ing of the design that it had a depressed centre ; 
and that consequently it had not been antici- 
pated , but that, even if that were not so, yet, 
treating the word “ pattern ” as including the 
shape and the ornamentation as well as the out- 
line, according to the principles laid down in 
Be May v, Welch (28 Ch. D. 24) and Re Clarlie's 
Design ((1896) 2 Ch. 38), there vas in this 
design sufficient originality to entitle E. to keep 
it on the register. 

Held — by the whole Court, as to (3) that the 
mistake in the marking was not one which would 
readily catch the eye of a casual observer ; and 
that, as it had been rectified by E. as soon as dis- 
covered, he had brought himself within the 
saving clause of sect. 61. 

Decision of Kekewich, J., reversed as to (1), 
and affirmed as to (3). 

Re Rollason’s Design, (1898) 78 L T. 511 ; 

[15 R. P. C. 231— C. A. 

125, Design — Pattern — Shape or Configura- 
tion — Ornament — Marhing Goods — "All Pro- 
per Steps ” — Patents, Designs, and Trade Marks 
Act, 1883 (46 & 47 Vict. c. 57), ss. 47, 61.] — 
“ Design” under the Patents^ Designs, and Trade 
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Marks Act, 1883, includes everything which 
ordinarily falls within the word, whether 
“ pattern,” “ shape,” “ configuration,” or “orna- 
ment ” ; and a design registered as “ applicable 
for the pattern,” is not to be confined to the 
pattern only to the exclusion of other elements 
in it. 

Where an accidental mistake has been made in 
the die with which registered goods are marked, 
the proprietor will be held to have taken “ all 
pioper steps” to ensure the marking, wdthin 
sect. 51 of the Act, if he has given proper in- 
structions to the workmen who made the die, 
even though the mistake may not have been 
detected for some time. 

Judgment of the Court of Appeal ([1899] 1 
Ch. 237 ; 67 L. J. Ch. 100 ; 77 L. T. 605 : U 
E. P. G. 909 ; 11 T. L. E. 71) affirmed. 

Heath v. Eollasoh, [1898] A. 0. 499 ; 67 

[L. T. Ch. 565 ; 79 L. T. 1 ; 15 E. P. C. 441 ; 

14 T. L. E. 478— H. L. (B.). 

12S. Trade name — Passing off — Mime desarip- 
tive of goods,'] — P. & Co. of Sydney, in 1890, began 
to sell, and continued to sell, a preparation of oats 
as “ Flaked Oatmeal,” and registered a trade 
mark in New South Wales containing those 
ivords, which they claimed to be the designation 
of their goods in the market. G. & Co , in 1894, 
applied to register in New South Wales a trade 
mark containing the words “Flaked Oatmeal,” 
but were refused in consequence of P. & Co.’s 
registration. They then put upon the market 
a preparation of oats under the title of “ G.’s 
Flaked Oatmeal.” P. & Co. commenced a suit 
against them to restrain them from selling any 
preparation not being the plaintiffs’ as “ Flaked 
Oatmeal.” The get-up of the plaintiffs’ packets 
and the defendants' packets were very different, 
and the defendants’ name appeared in largo 
letters on their packets. It was held, at the 
tiial, that the defendants had sufficiently dis- 
tinguished their preparation from the plaintiffs’, 
so that it was not calculated to deceive the 
public ; and the suit was dismissed, with costs. 
The plaintiffs appealed. 

Held — that the plaintiffs had not proved that 
the term “Flaked Oatmeal ” was identified with 
the plaintiffs' manufacture, and that the defend- 
ants had done no more than they had a right to do 
- in taking appropriate words of ordinary desciip- 
tion to indicate their preparation, and that then- 
acts were not calculated to pass off their manu- 
facture as that of the plaintiffs, and it was not 
proved in point of fact to have done so. 

Pabsohs & Co. V. Gillespie & Co., [1898] 

[A. 0. 239 ; 67 L. J. P. C. 21 ; 15 E. P. C. 57 ; 

14 T. L. E. 142— P. C. 

127. Action to Restrain Passing off Defendants' 
Goods asthe Plaintiffs’ — Change ly Defendants of 
their Label — Close approximation to Plaintiffs’ 
Label.] — J. & J. C. for many years sold mustard 
in tins bearing a distinctive label. F. & Co., 
sold mustard 'in similar tins bearing a label 
somewhat similar in colours, type, letterpress 
and arrangements, to J. & J. C.’s label, to 
vi'higih J, fi? J, 0. raised no objection. In 1897, 


F. & Co changed their label for one having a 
much closer resemblance to J. &: J C.'s labeL 
J. & J. C. thereupon brought an action against 
F. & Co. to restrain the use of this new label, 
and moved for an interlocutory injunction. 
Affidavits of tradeis were filed by both side^ on 
the question of the probability of deception. 

Held — that the approximation of the de- 
fendants’ new label to the plaintiffs' label was 
close ; that, treating it as a matter to be judged 
simply by the eye, there was a reasonable pro- 
bability that at the trial a case of deception 
would be made out, and that an injunction 
ought to be granted until the trial to restiam 
the defendants from using the labels complained 
of, or any other label which would lead the 
public to believe that the defendants’ goods 
were the goods of the plaintiffs. Subsequently, 
by consent, a perpetual injunction was granted 
ill the above terms, and the defendants were 
ordered to pay £20 damages and the costs of 
the action. 

COLUAN (J. & J.), Ld. V. Fabro-w & Co., (1898) 
[1.5 E. P. G. 198— Stirling, J. 

128. Action for Infringement and Passing off 
— Prohahility of Deception established.] — H. ikS. 
took over in 1891 the business of the Lion Soap 
Company, and subsequently sold “Eed Lion 
Soap,” “ Golden Lion Soap,” and “ Lion Cariiolic 
Soap,” the first in large quantities. They were 
the owners of several registereil trade marks, one 
bearing the word “Lion,” and the others com- 
prising the device of a lion, but they did not 
use any of their trade marks as such upon their 
soap wrappers. Their soaps became known as 
*■ Lion Soaps.” K , a limited company, who 
dealt m arms and ammunition, and had registered 
and used for such goods the trade mark of a lion's 
head, began to sell soaps m four different 
wrappei-s, unlike H. and S.’s wrappers, but 
having thereon the representation of a lion’s 
head in several places, and m some cases with 
the words “ Trade Mark ” attached. K.’s name 
was prominent on their wrappers. An action 
was brought by H. k S. against K. to lestrain 
them from infringing the plaintiff-^’ trade marks, 
and to restrain them from selling soap in 
wrappers or boxes bearing the deuce of a lion or 
a lion’s head, and from using the device of a 
lion and the word lion in the coui-se of their 
trade in soap. 

Held — that the plaintiffs had not established 
a case of infringement of trade mark, but were 
entitled to an injunction to restrain the defen- 
dants from selling, or offering for sale, soap iu 
the wrappers complained of or so as to induce 
the belief that the defendants’ soaps are manu- 
factured by the plaintiffs. 

Hodson & Simpson v. Kynock, Ld., (1898) 15 
[R P. C 465 — llomer, J 

129. Passing off Goods — Design Different as 
0 luholc — Failure to Deceive — hiiunction ] — 
If the defendant’s design or combination of 
devices, although suggested by, and in some 
important respects similar to, that of the 
plaintiffs’, is yet different when regarded as 
a whole, the plaintiffs’ are not entitled to an 
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injunction to restrain the defendant from in- 
fringing their registered trade marks. 

Where there is no proof that the defendant 
intended to do more than use the wrapper com- 
plained of, and the wrapper does not in fact 
deceive, and is not calculated to deceive, there 
is no ground for granting an injunction against 
the defendant who uses it. No injunction can 
properly be granted to restrain a man from 
doing that which, if done, will not infringe the 
plaintiffs’ rights. 

Reddaway v. Banlimi ([1896] A. C. 199 ; 65 
L. J. Q. B. 381 ; 44 W. E. 638 ; 74 L. T. 289 ; 13 
R. P. 0. 218) explained. 

Lever Brothers, Ld. v. Bedingeield, (1899) 
[80 L. T. 100 ; 16 R. P. C. 3—0. A. 

130 . Passing off — Action to Restrain — Imita- 
tion — Assumptiojiiy the Court — Effect of Imita- 
tion — Word “ Patent " — Effect of Pisclavmer — 
Unfair Representation.l — ^In a question of pass- 
ing off goods the imitation that was really relied 
upon was the particular form which the stencil- 
ling of the Royal Arms on the plaintiffs’ goods 
had assumed, and it was said that, in order to 
get the benefit of the plaintiffs’ reputation and 
name in certain maikets the defendants had 
designedly and improperly imitated the imperfect 
lepresentation of the Royal Arms 

Held — that the Court must consider the case 
on the assumption that there were only the 
defendants’ goods, and that the man who was 
looking at them had only a memory of what the 
plaintiffs’ mark was ; and the Couit must also 
remember that from the point of view of passing 
off, it had not only to consider what might be 
the effect of the goods coming to the hands of 
people who were thoroughly acquainted with (he 
whole subject, but also to consider what might 
be the effect of goods, marked as the defendants 
marked them, getting into the hands of people 
who might make a representation in respect of 
them. 

Per Rigby, L.J — that the woid “ Patent ” on 
the trade mark, accompanied by an entire throw- 
ing over of the patent, was itself a representa- 
tion made to the public which was unfair, and 
disabled the plaintiffs from suing on the trade 
mark altogether. 

Decision of Kekewich, J. (17 E. P. C. 148), 
affirmed. 

ThohAvS Hubbuck & Sow, Ld. d. William 

[Brown, Sons & Co., (1900) 17 E. P. C. 638 — 

C. A 

131 Passing off — Action to Restrain — Onus 
on Pla'intif ] — In order that the plaintiff may 
succeed in an action for passing off goods he 
must make out that the defendant’s goods are 
calculated to be mistaken for the plaintiff’s, and 
wheie the goods of the plaintiff and the goods of 
the defendant unquestionably resemble each 
other, but where the features in which they 
resemble each other arc common to the trade, 
the plaintiff must make out not that the defen- 
dant’s are like his by reason of those features 
which are common to them and other people, 
but h^ must make oqt that the defendant’s are 
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like his by reason of something peculiar to him, 
and by reason of the defendant having some 
mark, or device, or label, or something of that 
kind, which distinguishes the plaintiff’s from 
other goods which have the features common to 
the trade. Unless the plaintiff can bring his 
case up to that, he fails. 

A trader who is going to put special goods 
upon the market is entitled to look at his neigh- 
bour’s goods for the purpose of seeing what is 
the most attractive form, what is the best form 
likely to attract customers, so long as he takes 
c.rre to distinguish his goods from the prior 
goods 

Decision of Byrne, J. ((1899) 16 R. P, 0. 283), 
reversed. 

Decision of 0. A. (1890) 17 R. P. C. 48) 
affirmed. 

Payton & Co., Ld. v. Snelling, Lampard & 

[Co., Ld., [1901] A. C. 308 ; 70 L. J. 644 ; 86 
L. T. 287 ; 17 R. P. C. 628— H. L. (E.). 

133 . Passing off — Action to restrain — Oet-up 
common to Trade — Distinctiie Features — Get-up 
calculated to Deceive.'] — When the plaintiff’s get- 
up of goods consists of two really different 
things combined, namely, a get-up common to 
the trade, and a distinctive feature affixed or 
added to the common featuies, what has to be 
considered is not whether the defendant’s get-up 
IS like the pi lintiff’s as regards the common 
featuies, but whethei that which specially 
distinguishes the plaintiff’s has been taken by 
the defendant A defendant may take it moie 
01 less. It IS vGiy seldom that he copies it. Of 
course he does not do that, but if he so nearly 
takes it that when you look at it as a whole 
you can say that the defendant’s goods are 
calculated to be taken for the plaintiff’s goods 
when properly looked at — if you can say that — 
then the plaintiff is entitled to succeed. But if 
you cannot say that, and if the resemblance 
consists only in that which is common to the 
trade, to hold that the plaintiff is entitled 
to succeed would give a monopoly of the 
common features. 

Decision of Kekewich, J. ((1899) 16 R. P. C. 
424), reversed. 

Payton & Co , Ld. v. Titus Ward & Co , Ld., 
[(1900) 17 R. P. C. 68— C. A. 

134 . Passing off Goods — Action to Restrain 
— Lead Pencils — Question of Fact — Ftidence — 
Duty of Court of Appeal — Distinction hetioeen 
Gases Depending upon Rights of Property, 
Rights given hy Trade Alarhs Act, and. Question 
of Fraudulent or Deceitful Alahing-up,] — In 
tins action, brought by the plaintiffs to restrain 
the defendants from selling goods alleged to 
have been made up in imitation of the plaintiff’s 
goods — lead pencils — it was said that the 
defendants had infringed the total make-up, 
including their colour, type, and certain words. 

Held — that this was a question of fact, and 
theie was ample evidence before the learned 
judge m the Court below upon which he might 
come to the conclusion that, to an ordinary 
purchaser, the make-up of the defendant^’ 
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pencils was not such ns to be mistaken for 
the plaintiffs’, eithei as a whale or by leason 
of the imitation of anything in which the 
plaintiffs had a special property. 

Held also — that though an appeal was a 
rehearing, the (’onrt of Appeal ought not to 
differ from the Court below on such a question 
unless they felt that the weight of the evidence 
told very strongly indeed against the conclusion 
to which he has come. 

Semhle, there may be a distinction drawn 
between the cases which depend upon rights of 
property or rights given under the Trade Marks 
Act, and questions which depend upon the 
fraudulent or deceitful malcing-up of goods to 
represent those of another man. 

Appeal from decision of Cozens-Hardy, J. 
f[1900] 17 R. P. C. 321), dismissed. 

WOLEP & SOS V. NoPITSCH AND OTHERS, (1901) 
[18 R. P. G. 27— C. A. 

135. Lifringement — JPasai/iq of Goods — 
iVo Use?' of iOiKtinctii'e MarW ] — The plaintiff 
sought to restrain the defendants from infringing 
his registered trade maik, viz , “ S. Gnffiths,” 
with three or a less number of stars and 
“ I X L ”. The defendants used the term “ E. 
Griffiths” with stars and no “IX L". The 
stars were admitted to be common to the trade, 
and they were expressly disclaimed in the re- 
gistration of the trade mark. 

Held — that as “ I X L ” was the distinctive 
maik apart from the name of “ Griffiths ” and 
was not used by the defendants, the plaintiff’s 
case thereon wholly failed. 

Held also — that as regards the passing off 
the defendants, who had bought the small 
business of E. Griffiths, did not hold themselves 
out as the manufacturers of the “ 1 X L ” trap, 
and that was the thing by which they were 
distinguished It was not pretended that the 
defendants or E. Griffiths ever sold the “1 X L” 
trap, that would have been an infringement of 
the trade mark. There was nothing done cal- 
culated to deceive, and the plaintiff’s case 
entirely broke down. 

Marshall v. Sidebotham, (1901) 18 R. P 0. 

[43 — Kekewich, J 

186. Infringement — Passing off Goods — Get- 
np _ of Goods — Deceffion — Ectdmce.l — The 
plaintiffs brought an action against the defen- 
dants for infringement of their registered trade 
mark and for passing off the defendant’s goods 
as those of the plaintiffs’. The plaintiffs’ trade 
mark had no description on it, but was a moose 
head, and that of the defendants was the head 
of a different kind of deer — probably a red deer. 

Held — that the faces, horns, heads, and ears 
of the two kinds of deer were as different as 
could be in two animals, and there was no 
infringement of the trade mark. 

The shape of the tins, the colour of the tins, 
and the representation of a salmon were common 
to plaintiffs and defendants, but on the plaintiffs’ 
tins there was a “ moose head” enclosed in a 
circle with a yellovy ground, with a blue band 


! immediately outside it, and a further yellow- 
1 barred circuniference outside tlnit and the woids 
I “Moose Head Brand,” wheieas the defendants’ 
tins had an entirely different deer head enclosed 
m a circle with no'band at all. 

Held — that(l) there was no deception to the 
of the Court in the distinctive particulars ; 
(2) there was no evidence that induced the 
j 0 airt to think that its eye was wiong ; (3) the 
j plaintiffs had, therefore, failed to make out that 
j the use of the Deerhead Biand w.as calculated 
to deceive intelligent persons buving the Moose- 
head Biand, 

London General Omni has Co. v. Lovell 
([1901] 1 Ch. IB.'i ; 70 L. J. Ch. 17 ; 83 L. T. 
4.53 ; 17 T. L. R. 61 ; 18 R. P. C. 74— C. A„ 
No. 137, infra) followed. 

Alaska Packers’ Association r. Crooks 
[& Co., [1901] 18 R. P. C. 129— Kfckewich, J. 

137, — Passing of — Actionio Rrstruui — Omni- 
biisrs — Inspection hg Judge — Eridrnrc — Costi — 
Jt. S. C. 1883, Ord. .lO, r. 4.]— The plaintiffs 
alleged that the get-up of the defendant’s 
omnibuses represented and led to the belief that 
they were the plaintiffs’, anl brought an action 
for an injunction to restrain the defeud.ant fiom 
miming any omnibus painted and lettered in 
such a manner as to form a colourable imitation 
of the painting and lettering of the plaintiffs’ 
omnibuses. The judgment of the Court below 
proceeded upon the theory that iho plaintiffs 
were entitled to succeed on the simple proof of 
colour and design of their own omnibus, and on 
the learned judge viewing the defendants’ 
omnibus and the plaintiffs’ and compai mg them 
together ; — 

Held — ^thatan inspection under lule 4 of Ord. 
50, was for the purpose of enabling the tribunal 
to understand the questions that are being 
raised, to follow the evidence, and to apply the 
evidence, and that some evidence ought to have 
been given to j'ustify the learned Judge incoming 
to the conclusion he did, beyond the meie view ; 
evidence, for instance, of the custom or practice 
of habits of persons who were riders m the 
omnibuses and matters which it may be important 
for them to ohseive. The plaintiffs having had 
an opportunity of giving what evidence they 
liked, the action was dismissed with costs. 

I jYoi'th Cheshire and Manehester Prewerg Co. 

I V. Manchester Brewery Co. ([1899] A C, 83 ; 68 
! L. J. Ch. 74 , 79 L. T. 645 ; 15 T. L R. 110— 
H. L. (E.), No. 107, supra) consideied. 

London General Omnibus Co., Ld, c. L well, 

[1901] 1 C’n. 135 ; 70 L. J. Ch 17 ; 83 L T. 

453 ; 17 T. L. R. 61 ; 18 R. P. 0. 74— C. A. 

138. Passing off — Action to Restrain — Slum- 
cards — Deception — Interlocutor ij Injunction .'] — 
For two years the plaintiffs had been selling a 
comb — a hair-mountiug device — of a particular 
pattern on a show-card, with four heads on it. 
Theie was no patent, no registered design, and 
no copyright. The defendants, who had a legal 
right to make the identical comb, adopted the 
identical arrangement of comb, hair, shape of 
heads and position of hands in designing their 
card, with four heads qnd a comb on it. 
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Deception— 

Held — that the defendants had deliberately 
adopted the special and particular device, which 
had been connected solely with the plaintiffs’ 
goods, in order to get the advantage of a show- 
card which had been known for two years to be 
the plaintiffs’ show-card, and that an interlocu- 
tory injunction to restrain such an act should be 
granted until trial, 

Paeker and Smith v. Satchwell & Co., Ld., 

' {(1901) 17 R. P. C. 713—0, A. 

139. Passing of — Action to Pestrain — Name 
indicating Manufacture — Liqueur — “ CrSme de 
Menthe Glaciale ” — Bottles with Latel of one 
Manufacturer stuch over Name of another Manu- 
facturer — Owlty Knowledge.) — The plaintiffs 
were makers of a liqueur known as “ Oreme de 
Menthe Glaoialef and they sold it in bottles 
shaped somewhat peculiarly, but common for 
such liqueurs, with a label upon them bearing 
those words, and iindei neath that label a rectan- 
gular slip Avith the w'ord “ Ousenier ” in plain 
letters. The second plaintiffs were their agents 
in this Gountiy. S. was the managing director 
of the agents, and he asked at the saloon bar of 
tlie Gaiety Theatre (controlled by the defendants) 
for a glass of Cmenier's “ Creme de Menthe f and 
the bottle was brouglit and the liqueur was 
poured out and tasted by S. S. then asked the 
barmaid to sell him the bottle with the rest of 
the liqueui m it, which she did. The bottle 
boie the label of another maker, Perrier Jj- Co.. 
with the Ousenier white rectangular label stuck 
over the woid ‘‘ Perrier." The liqueur wms not 
Cusenier's “ Creme de Menthe ” liqueur. The 
plaintiffs bi ought an action for an injunction to 
icstrain the defendants from selling liqueurs 
nob manutactuied by Cuseniers as •' Cusenier's 
Creme de Menthe." 

Held — that the defendants, whether with the 
guilty knowledge of the diiectors or not, had 
passed off as a liqueur of Cusenier's that which 
was not the liqueur of Cusenier's ; and that 
therefore the plain tilfs were entitled to judgment 
and to the injunction, and a nominal sum for 
damages and costs. 

B. CusENiEK Fils, AinE, et Compagnie and 

[George Idle Chapman & Co , Ld. r. 

Gaiety Bars ard Restaurant Co., Ld, 
[1902] 19 R. P. C. 357— Buckley, J. 

140. Passing off— Action to Pcstrain — Get-wp 
of Goods — Injunction in General Terms in De- 
fault of Defence — Motion to Commit — Particular 
Article not within Injunction — Bridence.'] — The 
plaintiff, a manufacturei of laundry blue, com 
menced an action against the defendant, trading 
as a firm, to restrain him from selling or offering 
for sale any laundry blue (not being of the 
■plaintiff’s manufacture) in imitation of the 
plaintiffs “ Oval Blue.” A statement of defence 
was delivered, but was subsequently withdrawn. 
The plaintiff obtained an injunction which was 
in the most general teims : To restrain the 
defendant from “ selling or offering for sale any 
laundrv blue (not being the plaintiff’s manu- 
facture) so got up or arranged for sale as to 
induce the belief or enable otheis to represent 


that the laundry blue so sold or offered for sale, 
IS of the plaintiff’s manufacture, or in any 
manner representing blue not of the plaintiff’s 
manufacture to be ‘ Oval Blue,’ or blue of the 
plaintiff’s manufacture.” Subsequently the 
defendant sold his business to N. and entered 
into N.’s employment as a traveller, and in this 
capacity sold “ Bobby Blue ” made up, as the 
plaintiff alleged, in substantially the same 
manner as the “ Bobby Blue ” referred to in the 
statement of claim. The plaintiff then moved 
to commit the defendant. 

Held (by Farwell, J.) — that what the j’udg- 
ment decided was, that the defendant, admitting 
that he had made up articles with the fraudulent 
intent, and with the effectual result of actually 
deceiving, he was restrained in general terms 
from passing off such articles, and that whether 
any particular article did or did not come within 
the terms of that judgment must depend upon a 
consideration of the particular article, and no 
evidence had been adduced as to that. 

Held on appeal, by Stilling, L. J. (Vaughan 
Williams, L. J., dissenting) — that the decision of 
Farwell, J., 86 L. T. 495, was right. 

Ripley u. John Arthur & Co, [1902], 86 
[L. T. 735 ; 19 R. P. C. 443— C. A. 

141 Passing off — Action to Pcstrain — Cigar 
Bo,ves and Cigars — Distinctive Shape — Inpinc- 
tion.'] — The plaintiffs made and sold cigais in a 
box, of a shape not uncommon, having on it a 
device on a sheet of paper, which was stuck on, 
of a bnll-dog, labelled ‘‘Bull-dog, supeiior,” and 
theie was a picture of a bull-dog. The top of the 
box was stamped “ Bull-dog Superiores, R. J. E. 
& Co ,” and the word “ Bull-dog ” was put trans- 
versely and obliquely on two sides of the box. 
The defendant made and sold cigars in a box, of a 
shape identical with that of the plaintiffs, having 
on it a pictorial device on a sheet of paper pasted 
on, bearing the words “ Ye Turnbull,” and having 
the picture of a bull which had been thrown by a 
man, described as a Viking, who was holding it 
by its horns. On the top of the box was the 
stencilled figure of a bull, again tbiown on the 
ground, in practically the same way as the pic- 
torial representation, and over the bull weie 
written the words “ Ye Turnbull.” On two sides 
of the box were the wmrds “ Turnbull” stencilled 
obliquely across the sides of the box. The plain- 
tiffs made their cigars in a shape which was called 

bull-nosed ” or “flat-ended,” and was •* cylin- 
drical” throughout. The defendants had adopted 
the plaintiffs’ shape of cigar. 

Held — that there was no possibility of decep- 
tion as regards the box ; that the defendant was 
enclosing in the box a cigar which was capable of 
being mistaken, and likely to be mistaken when 
it was taken out of the box ; and that the plain- 
tiffs were entitled to an injunction against sell- 
ing or offering for sale or dealing with any cigais 
made in the distinctive shape adopted by the 
plaintiffs without clearly distinguishing such 
cigars from the cigars made by the plaintiffs. 

R. J. Elliott & Co,, Ld. v. Hodgson, [1902] 
[19 R. P, 0. 518 — Buckley, J, 
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142 . Passing off— Action to Restrain — FraU' 
dulent Invitation of Plaintiffs' ZaMs— Offer to 
Consent to Injunction and pay Costs up to Date 
—Injunction^ with C'osfs.J—The plaintiffs, dis- 
tillers of whisky, brought an action against the 
defendant for an injunction to restrain the 
defendant from selling as the plaintiffs’ “ Three 
Star ” whisky bottles of whisky which did not 
contain whisky of the plaintiffs’ manufacture, 
seven years old. The plaintiffs offered prior to 
the action to consent to an injunction and pay 
the costs incuired up to date. 

Held — that the evidence showed that on two 
occasions the defendant had bottles of whisky 
in his establishment bearing a label made in 
imitation of the plaintiffs’ “Three Star” label, 
and that he told the purchasers, or his assistant 
told them, that they contained Jameson’s “ Three 
Star” seven-year-old whisky, and that there 
must be the usual injunction with costs, as the 
case did not come within any of the cases in 
which the defendant had been excused from 
costs. 

John Jameson & Son, Ld. v. Isaac Clarke, 
[(1902) 19 E. P. 0. 266 — Chatterton, V.-C. 

(Ir.). 

148 . Passing off Goods — Action to Restrain — 
Name Indicating Manufacture — False Repre- 
sentation — Selling Brandy not Plaintiffs MaTte 
in Plaintiffs Bottles with Plaintiffs Label 
thereon — Injunction^] — The plaintiffs had for 
many years been manufacturers of brandy, which 
they sold in bottles to the trade ; their lirandy 
was of superior quality and commanded high 
prices. All their brandy was manufactured at 
Cognac, and labelled with their trade marlcs. 
Two gentlemen went to the defendant’s place of 
business — a restauraimt — and both asked for 
“ Hennessy’s Three-Star Brandy ” and purchased 
the bottle with the remainder of the brandy that 
was in it, which bottle bore one of the plaintiff’s 
genuine labels, and out of which they had been 
served with two glasses. They submitted the 
brandy to two experts — Sir Charles Cameion and 
Professor Adeney — for analysis, who were both 
able to state as the result of their analyses, that 
the brandy supplied by the defendant was not 
“ Hennessy’s Three - Star Brandy.” Another 
gentleman of considerable eminence deposed that 
the brandy supplied was not the same as “ Hen- 
nessy’s Three-Star Brandy,” either in specific 
gravity, aroma, colour, or flavour. 

Held — that the defendant sold two glasses of 
brandy and subsequently the residue of the bottle 
as “ Hennessy’s Three-Star Brandy ; that such 
brandy was not “ Hennessy’s Three-Star Brandy ” ; 
and that therefore there was a false representa- 
tion on the part of the defendant ; and there 
must be an injunction to restrain the defendant 
from infringing the plaintiffs’ trade mark and 
their trade name. 

HENNESS7S «fc Co. V. Neaet, (1902) 19 E. P. C. 

[36 — Chatterton, V.-C. (Ir.), 

144 . Action for Infringement — Labels — Rea- 
sonable Probability of Deception — Absence of 
Intentional Fraud — Undertahing by Defendants 


AND DESIGNS. S22 

-^Costs ] — The plaintiffs were tobacconists, ubo 
sought to restrain the defendants, who were alsii 
tobacconists, from infnuging their registered 
trade mark. The plaintiffs registered one of their 
trade nnarks in 1876, the recumbent figure of a 
sphinx facing towards the left on a sort fj 
pedestal. It had no word “Sphinx” upon it. 

In 1888 they registered the same sphinx with 
the word “Sphinx” on the pedestal. In 1S89 
the defendants had a sketch prep.ared for a label 
that contained on the face of it a recumbent 
figure of a most undoubted sphinx, facing to the 
right insteatl of to the left. Before action the 
defendants undertook to print no more of the-o. 
The defendants afterwards used a label and a 
show-card representing typical Egyptian scenery, 
in which an animal, said to be a spliiux, figured 
m combination with other elements. 

Held — that the defendants were to he 
acquitted of any intentional fraud ; that it was 
exceedingly doubtful whether the defendants' 
animal was meant to be a spliinx at all. and that 
no person could really reasonably mistake the 
so-called sphinx of the defendants for the sphinx 
of the plaintiffs ; that there was no reasonable 
probability of deceit ; that the deftmlaiits cuuhl 
not he given costs as they had brought the .action 
upon themselves, and had only themselves to 
thank for it ; and that there w oiild be no order 
as to costs on the defendants undertaking to 
discontinue what was complainetl of. 

Lambert & Butler, Ld r. T. P. II Good- 
[body, (1902) 18 T. L. E. 391 ; 19 E. P V. 377 

— Farwell, J. 

145 . Infringement — Meaning of " Distineiiee 
Device" — Mark in Common Use in the Trade 
— Non-User as a Trade Mark — Bona fide Inten- 
tion to Use — Patents, Designs, and Trade Murks 
Act, 1883 (16 & 47 Vict. c 67), s. iM—Patciiti, 
Designs, and Trade Marks Act, 1888 (61 k .62 
Vict. 0 . 60), s 10.] — In the case of an old trade 
mark the word “ distinctive” means that as an 
historical fact it does distinguish the owner’s 
goods, as being manufactured or selected by him, 
from the goods of other people. In the case of 
a new mark it means that it is capable of s i 
distinguishing his goods, and this depends upon 
(1) the nature of the mark itself, and (2) the 
state of affairs m the trade at the time of its 
adoption. 

A trade mark consisting of the head and 
shoulders of the picture known as Gainsborough’s 
“ Duchess of Devonshire” was registered by the 
plaintiffs m January, 1892, in Class 38, for “ hats, 
bonnets, and similar head coverings.” They now 
complained that the defendant, who also can ied 
on a millinery business, had affixed to his 
premises, while in the course of erection, a boaid 
with a painted reproduction of the picture ; and 
further that be had exhibited the same mark 
upon posters and advertisements in connection 
with his business, and also upon his millinery 
boxes and notepaper. The defendant replied 
that not only had he himself for seven years past 
used representations of the Duchess in various 
ways in connection with his business as a 
milliner, but that the picture m question had, 
from the year 1876, been in common use as an 
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Deception — Continued. 

ornamentation upon boxes, papers, circulars, &c., 
used by millmera m tiieir business. The evidence 
showed that this was the fact ; and also that the 
plaintifEs had never used the tiade mark on the 
actual goods supplied by them, but merely on 
labels affixed to the boxes in which the goods 
were delivered to customers, and ou bills, 
receipts, &c. 

Held — that in 1892, when the trade mark was 
registered, it was not “ distinctive,” or capable 
of distinguishing the goods of the plaintiff as his 
manufacLure or selection from the goods of all 
other persons ; that it was not, therefore, capable 
of registration, and that it must ne expunged 
from the register. 

But it could not have been expunged for 
“ non-user,” for (semhle) in order to justify the 
removal of a trade mark on that ground it ra list 
be shown either (a) that at the date of registra- 
tion there was no intention to use it, 

and that it has never in fact been used ; or (f») 
if there was a lend fide intention to use, and 
actual user for a short time, there has been actual 
abandonment over a long period of time. 

Louise & Co , Ld. r Gainsborough, (1903) 

[87 L. T. 591 ; 19 T L, K. 99 , 29 11 P C. 61 

— Farw ell, J. 

147. Infringement — Passing ojf — Action io 
Restrain — Navies indicating Manufacture — 
Parts of Labels common to Trade — Parts 
deliberately Copied — Calculated to Deecne '\ — 
The plaintiffs were the registered owners of 
trade marks consisting of certain labels. These 
labels were printed m gold on white paper 
Labels with gold letters on a white ground were 
common labels m the trade. Vine -leaves 
encircled the label, the defcmlaiiLs’ being a copy 
of the plaintiff's’ Wieaths of vine-leaves were 
common to the trade. The plaintiffs’ label had 
at the top of it an her.aldic bar wnth an arm and 
a battle-axe. The defendants had nothing of 
that kind in their label, but hlled up th it space 
by a gi-ouping of vine-leaves somewhat different 
from any grouping of vine-leaves on cither of the 
labels elsewhere. Encircled hy the vine-leaves 
the plaintiffs had “‘Jas. Heniicssy k. Co. 
Cognac,” and the defendants had ‘Jules Cliateau 
& Cie. Cognac” The plaintiffs brought an 
action to restrain the defendants from infringing 
their trade marks and from “ passing off ” theii 
goods as the plaintiffs’. 

Kekewich, J., held — that the labels of the 
defendants standing alone, without fraud, were 
not calculated to deceive, and that there was no 
infringement and no “ passing off.” 

On Appeal — admitted that there was an in- 
fringement of trade ma°rk, and order varied 
accordingly in that respect. 

Decision of Kckewich, J. (19 B. P. C. 333), 
varied by consent. 

Hennessy & Co. Dompe, (1903) 20 E. P. 0. 

' [175— G. A. 

148 Passing ofi — Purehase of Business — 
No Express Assignment of Goodwill — Boght to 
Use Patterns — Name of Goods — Name of Works j 


—In 1886 the plaintiff bought from E ’s execu- 
tors the stock-in-trade and patterns of an imple- 
ment maker, and also took a lease of 1 he works ; 
but the goodwdl was not expressly mentioned. 
E., and, in former years, his firm B. & C., had 
made a particular type of reaping machine to 
which they had applied the name “ Crown ” and 
affixed an appropriate device. The plaintiff 
continued to make these machines, and also 
called his works the “ Crown ” works. 

In 1898, on his lease coming to an end, the 
plaintiff moved the business to C., and there 
continued to manufacture the same machines 
under the same name. 

In 1900 E.’s son set up a similar business in h s 
father’s old works. 

Held — that the plaintiff in fact acquire 1 the 
goodwill of E.’s business, and that the deter- 
mination of the lease had not put an end to his 
rights ; also that the name anduevice of a crown 
had become distinctive of the plaintiff s goods. 
And that he was entitled to an injunction 
restraining E ’s son from advertising “ Crown ” 
reaping machines, or from de-cribing himself as 
“late K. & C. • established 1875, ’ but that the 
latterwas entitled to call his works the “ Ciown ” 
works, the plaintiff having himself gii en them 
that name. 

Eickerby r. Eeay, (1903) 20 E. P. C. 380— 

[By me, J. 

149. Passing of— Red Bands on Cigars — 

“ Marcella ” — “ Purnella ” — “ Red Band 
Cigars !^ — The plaintiffs had since 1888 sold 
cigais with the word “ Marcella” printed on a 
narrow red band, and they complained of the 
defendants selling cigars with a somewh.it 
narrower led band bearing the woid ‘‘ Purnella ” , 
they alleged that their cigais were known to the 
public as “ Bed Band Cigars.” 

Held — ( 1) that red bands of all widths were 
common and open to the trade ; (J) that tlie 
woid “ Purnella ” sufficiently distinguished the 
defendants’ goods ; and (3) that, even if the 
plaintiffs had used a nairowei led band to a 
greater extent than any other manufactuier, 
they had acquiied theieby no exclusive light 
thereto, and that, theiefore, the plaintiffs failed 
m their “ passing-off ” action. 

Decision of Joyce, J. (21 E. P. C. 368), 
affirmed. 

Imperial Tobacco Co., Ld v. Purnell i: Co., 
[(1901) 21 E. P. C. 598— C. A. 

150. No Proof of Fraud or Deception.'] — D , a 
whisky importei, devised andiegisteied a s(juaie 
label of a cieam colour with a gold bordei and 
strip of blue at the foot. Upon a diagonal band 
was his signatuie, and m the two tiiangular 
spaces weie the words, “D’s Peifection” and 
“ Old Scotch Whisky,” all the letteiiug being 
black. 

M., who had no knowledge of D ’s label, de- 
signed an oblong label of a white colour. Upon 
a diagonal band was his firm’s name, and in the 
two trianguLii spaces weie t.ic words, *• M.’s 
Extra Special Scotch Whisky,” and “ Edin- 
burgh, Biimingham and London,” the letteimg 
being black. 
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Deception— Gontinued, 

No attempt was made to prove any actual 
deception. 

Held — that there was no such resemblance 
between the two labels as could deceive or 
mislead anyone. 

Dawson v. Stewaut, (1905) 22 B P. C. 250— 

[ Ct. of Sess. 

151. Dnitatinn of Advertisement,^ — No trader 
is justified in taking the peculiar symbol, device, 
or mark by which another trader distinguKshes 
his goods on the mai’ket, and so attracting custom 
to himself from his rival. 

The appellants sold their goods in boxes, with 
the name of the article printed in a particular 
manner on a “ scroll.” The respondents sold 
precisely similar goods under the same name, 
also printed on a similar scroll, with the addition 
of theii initials “ C. B.” Theie was no evidence 
that any customers were m fact deceived, and 
after the commencement of the action the 
respondents discontinued the use of the scroll. 

Held (reversing the judgment of the Couit 
below, Lord Bobertson dissenting)— that the 
appellants were entitled to an injunction to 
restrain the respondents from using the scroll m 
connection with their goods, and to an account 
of profits derived by the respondents from the 
sale of goods in boxes distinguished by the scroll. 

Decision of C. A. (89 L. T. 56 ; 19 T, L. B. 
604 ; 20 B. P, C. 649) reversed. 

Weingabten Beds. v. Eater & Co., (190.5)92 
[L. T. 611 ; 21 T. L. B. 418 ; 22 R. P. C. 341— 

' ‘ H. L. 

162. Points ofResem blancc com mon to the Trade 
— False Statements as to Medals and Aivards — 
Costs.'] — For fifteen years the plaintiffs had sold 
three varieties of dried materials for making 
soup, and they claimed that their goods had 
become known and were distinguished from all 
similar goods by their mode of packing and 
“ get-up,” i.e., packets of a certain size, shape, 
and printing, ultimately enclosed in steel boxes 
of a peculiar kind 

In 1903 the defendants, who were pickle ni inu- 
facturers, began to sell prepared soups in similar 
packets and boxes ; but their name “ Dillard’s” 
appeared in the same place as “Edwards” did 
on the plaintiffs’ goods. The wi-appers used by 
the defendants contained statements alleged to 
be inaccurate as to medals and awards m the 
same position as accurate statements did on the 
plaintiffs’ wrappers. 

Held — ( 1) that the get-up of the plaintiffs’ 
goods was not distinctive of goods of their make ; 

(2) that the defendants’ goods only resembled the 
plaintiffs’ in points common to the trade ; and 

(3) that no actual deception had been proved,' 
nor were the defendants’ goods calculated to 
deceive purchasers ; and (4) that the defendants 
could not be deprived of costs on account of 
inaccurate statements as to medals and awards. 

Decision of Kekewich, J. (21 R. P. C. 589), 
reversed on last point only. 


King & Co., Ld. r. Gillabd & Co , Ld , (1905) 
[22 R. P. G. 327— C. A. 

153. Label on Bottles — Medallion on LahU-— 
Prolabtlity of Deception.] — The plaintiffs sold 
soda water in bottles with a choculate-colouieil 
label round the neck, the label having a white 
border and a red medallion in the centre. •• .S ’s 
soda water” was printed thereon in while letters. 

The defendants sold soda water m Iwttles 
bearing a somewhat similar label with “U.’s 
soda water” in white letters, hut the centre 
medallion differed. 

Held — ^that the defendants could not lie 
presumed to have acted fraudu'eatly. and that 
their labels were in fact not calouiated to 
deceive. 

Schweppes, Ld, v. Gibbbks, (1905) 22 R. P.C. 

[11.3— C. A. 

154. Mode of Advertising — Similarttg of 
Advertising — No Injnrg to Plaintif’s Properti/.] 
— A person by copying the attractive featuies of 
newspaper advertisements of his rival (Micfi 
advertii-ements not being registeretl as cojiynght 
or designs) does not thereby injure anv property 
of that rival, and incur, ■> no legal liability. 

So held, where the defendant had copied an 
advertisement consisting of stereotj'jied let er- 
press surrounded by pictures of objects, w Inch 
were offered as premiums to purchasers, slightly 
altering the conditions applicable to such pre- 
miums, and substituting his own firm name for 
that of the original advertiser. 

Webtheimeb V. Stewart, Cooper &. Co., (1906) 
[23 R. P. 0. 481 — Kekewich, J, 

166. Label — Alleged Infringement of 'Trade 
Mark — Alleged Passing off — Sej)arate.Cuu,\ef, of 
Action ] — ^Where a plaintiff complains of the use 
of a label, which he alleges to be an infniii.e- 
ment of his trade mark and also to amount to 
“ passing off,” he is not alleging separate causes 
of action, if, therefore, the defendant submits 
and gives an undertaking not to use the label or 
otherwise infringe the trade mark, the plaintiff, 
after accepting such undertaking, cannot proceed 
on his claim for “ passing off.” 

Vernon & Sons %\ Buchanan’s Flour Mills, 
[Ld., (1906) 23 R. P. C. 17— Farwell, J. 

166, Degree of Resemblance — Probnbilihj of 
Deception — Question for Court.] — The labels 
used by plaintiff and defendant in an lufring - 
ment action were before the Court. The plaintiff 
called no witnesses to prove that persons had 
been or were likely to be deceived by the 
similarity between the labels. The defendant 
caRed witnesses to deny the probability of 
deception. 

Held — ^that the plaintiff might rely merely 
on the similarity of the labels, and that the 
Court upon inspection and comparison would 
say whether the defendant’s label was calculated 
to mislead an unwary customer. 

Henessby & Go. V. Keating, (1907) 24 R. P. G 

[485 — M. R. Ir. 


See also Nos, 64, 81, 104. 
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Deception — Continued. 

III. Conduct facilitating deception. 

167 . Infringement — Labels — Printmg Coun- 
terfeit Labels — Asststing Fraudulent Purpose — 
Injunction — Costs.'] — A label was got up so as 
closely to resemble the genuine label of the 
plaintiffs, distillers of whisky, and boie their 
trade marks ; it was a label that manifestly 
might be used for fraudulent purposes, and it 
had been printed for and sold to H., a retail 
dealer, by the defendants, a firm of printers, 
without taking any precaution whatever. The 
plaintiflFs were not communicated with, and 
asked whether they had any objection to the 
order given by H. being carried out. H. sold 
some bottles of whisky bearing the counterfeit 
labels. 

Held — that there had been an infringement ; 
that the labels were calculated to be used for a 
fraudulent purpose ; that it wms a plain and 
palpable fraud ; and that a perpetual iinunction 
against the defendants with costs would be 
granted. 

Jameson (John) & Son, Ld v Johnston {R S.) 
f& Co., Lu., (1901) 18 E. R. C. 269— 
Porter, M. R. Ir. 

158 . Infringement — Bottles — Trade Marli 
engraved on Syphons — Bottle Exchange — 
Members using Syphons belonging to other 
Members.] — The three complainers anl the 
respondents were aerated water manufacturers, 
and also members of a bottle exchange. By the 
rules of this exchange when (as often happened) 
they received from customers empty syphons 
engraved with the trade mark of another 
member it was their duty to return such syphons 
to the owners 

Instead of so doing, the respondents filled 
syphons bearing the complainers’ maiks with 
then own aerated water, and sent them out in 
fulfilment of an order for their water. 

Held — that they must be interdicted from so 
doing 

Semble, even if the customers had sent the 
complainers’ syphons to the lespondents, asking 
to have them filled with the latter’s aerated 
waters, a compliance with such request would 
have rendered the respondents liable to an inter- 
dict as being connivers at an illegal use of the 
complainers’ marks, and a conversion of their 
property. 

Baer & Co,, G. and C. Mooke v. Mate and 

[Dougal, (1904) 21 R. P. C. 665— Ct. of Sess. 

159 . Infringement — Bottles Stamped loith 
Plaintiffs’’ Fame — Defendants’ Using Such 
Bottles but Putting Their Own Label Thereon — 
Fo Fi’aud or Deception — Injunctwn — Merchan- 
dise Marhs Act, 1887 (50 & 51 Yict. c. 28), 
s. 2 (2) (c ).] — Even wheie there is no intention 
to deceive, a person who intentionally uses 
another’s trade mark is not protected by the 
words of sect. 2 (2) (u) of the Merchandise Marks 
Act, 1887, on the ground “ that otherwise he had 
acted innocently.” 

The plaintiffs, mineral water manufacturers, 


registered their name as a trade mark to be 
stamped upon their bottles. A number of such 
bottles came into the possession of the defen- 
dants, who were also manufacturers of mineral 
waters, and the defendants placed upon these 
bottles their own paper labels and filled them 
with their own waters. No fraud was intended, 
but it was suggested that a fiaudulent retailer 
might remove the paper label, and so deceive 
the public. 

Held — that as the defendants insisted upon 
their right to continue the practice, an injunction 
must be granted with costs 
Decision of M. R. (Ir.) (20 R. P. C. 603) 
affirmed. 

Thwaitbs & Co. V McEvillt, Cantrell and 
[Cochrane r. Murphy and Bradshaw, 
[1904] 21 E. P. C. 897— C A. (Ir.). 

160 . No A ctualDect piion — Enabling Betailers 
to Commit Fraud.] — In 1883 Rodgeis Bios, estab- 
lished a business of edged tool manufacturers ; 
in 1889 the surviving paitner sold it to the 
defendants. In 1902 the defendants began to 
manufacture cutlery. They sold their goods 
labelled with the words “ Rodgers Bros , Sheffield 
manufactiiiers of celebrated cutlery, tools, Ac.” 
No actual deception was proved. 

Held — that the name “ Rodgers ” was uni- 
versally known as denoting the plaintiff’s goods, 
that the defendants used it for the purpose of 
enabling retailers to commit fraud, and with the 
intention of deceiving, and that an injunction 
must be granted. 

Joseph Rodgers & Sons, Ld. r Hearnshaw 
[and Another, [1906] 23 R. C. P. 349— 

Buckley, J. 

lY. MISEEPRESENTATIONS BY ADVER- 
TISEMENT, Etc. 

161 . Passing off Goods — Action to Restrain — 
Words “ Trade Marh ” Referring to Words 
Not Registered as a Trade Mar'k — Injunction — 
Patents, Designs and Trade Marhs Act, 1883 
(46 & 47 Yict. c. 57), ss. 62, 76, 77, 105.]— A 
trader may still acquire the right to a trade mark 
within the Kingdom by user, and the effect of the 
part of the Patents, Designs and Ihade Marks 
Act, 1883, which relates to trade marks is not to 
provide that no one shall have a trade mark 
unless he register it in accordance wnth the Act, 
but only that a person using such a trade mark 
shall not be entitled to sue in respect of it unless 
he has registered it. 

An offence under sect 105 of the said Act 
consists not in applying to any article sold a 
trade mark, but in representing that that trade 
mark is registered. 

The plaintiffs used the words “ Sen Sen ” above 
the words “ Trade Mark.” 

Held — that the words “ Sen Sen Trade Mark ” 
did not necessarily carry with them the implica- 
tion that the trade mark had been registered, 
and that the plaintiff’s had not been guilty of 
such a misrepresentation as to deprive them of 
the right to an injunction to restrain the 
defendant from seUing colourable imitations of 
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the plaintiffs’ goods calculated to lead to the 
belief that such preparations are the plaintiffs’ 
mnnufacture. 

Lewia V. Goodlody ([18921 67 L. T. 19-1— 
Kekewich, J.) discussed. ’ 

Sen Sen Go. and Otheks e. Britten, [18991 

[1 Ch. 692 ; 68 L J. Ch. 250 : 47 W. il. 3,-.8 ; 

80 L. T. 278 , 15 T. L. E. 238 ; 16 E. P. C. 137 

— Stirling, J. 

163 . Unfair Use of 'I'estimoiuah — Cause of 
Aotion — Interlocutory Injunction^ — A manu- 
facturer of patented medical apparatus had 
received favourable notices and comments in the 
medical and other press, which a lival manufac- 
turer of later and similar apparatus had copied, 
in modified forms, into several pamphlets bv 
which he advertised his goods. 

Held — that there was no evidence that the 
defendant’s goods were passed off for the 
plaintiff’s, and that the application for an inter- 
locutory injunction to restrain the issue of such 
pamphlets containing the testimonials must be 
refused. 

Franks v. Weaver ((1847) 10 Beav. 297 ; 8 
L. T. (o.s.) 510) distinguished. 

Batty V. Hdl ((1863) 1 H & M. 246) foEowed. 

Tallerman V. Dowsing Radiant Heat Co., 

[1900J 1 Ch. 1 ; 68 L J. Ch. 618 ; 48 W. E 
146 — Stirling, J. 

Appeal not heard on terms, [1900] 1 Ch. 9 , 
69 L. J. Ch. 46— C. A. 

163 . Passing off — Action to Restrain — Wine 
— Big Tree Brand'" Wine — Liahilitij of Cam- 
jpanij for Misreprcscntatioiis of Servants — 
Injunction ] — The plaintiffs were entitled to the 
use of the words '■ Big Tree Brand” as describ- 
ing Californian wine imported or bottled by 
them. The plaintiffs for some time prior to 
1 900 supplied the defendants with their “ Big 
Tree Brand ” wine, and the defendants sold it in 
their restaurants as “Big Tree Brand” wine. 
Since 1900 the plaintiffs ceased to supply the 
defendant with their “Big Tree Brand” wine, 
but the waiters of the defendants, contrary to 
orders, represented and passed off wine not im- 
ported or bottled by the plaintiffs as “ Big Tree 
Brand” wine. 

Held — that the defendants were responsible 
for the misrepresentations of Iheir waiters, and 
that the plaintiffs were entitled to an injunction. 

Grierson, Oldham & Co.,Ld. r. Birmingham 

[Hotel and Restaurant Co , Ld., (1901) 
18 R. P. C. 158— Buckley, J. 

164 . Passing off Goods — Action to Restrain — 
Name Indicating Manufacture — Circulation of 
Circulars Calculated to Deaeive Purchasers .'] — 
The plaintiffs were manufacturers of machine 
belting, and since 1892 had continued to carry 
on the business which for many years previously 
had been earned on by Mr. Frank Eeddaway. 
They manufactured belting known as “ Camel- 
hair Belting.” The defendant was the repre- 
sentative in England of Mr, Conrad Scholtz of 
Hamburg, a manufacturer of every kind of 

B.D.— VOL. III. 
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textile belting. It was proved tlmt *• Camel-iiiiir 
Belting” meant in the trade, .ts well biforo ISsl 
as since, and up to the tune of the nial. the 
belting of the plaintiffs .and their jiredecessors in 
trade and nothing else. The plaintiffs claimetl 
to restrain the defend.a:it from using tlie words 
“Camel-hair Belting” with refeiorice to gootls 
sohl by him in a manner c.alculatc‘d to deceive, 
or without clearly distinguishing Ins btdting 
from the belting of the phamtiffs. 

Held — that the defendants’ cucuhars were 
calculated to lead to the belief that the gi ods 
advertised m them and sold by the defendant 
were manufactured by the plaintiffs, and thar 
the circulars did nol cleaily distinguish the 
goods sold by the defendant from the goods 
manufactured by the plaintiffs ; ami that an in- 
junction must be granted to re-'train the fuither 
circulation of the ciiculars in general terms 
following the language of the judgment of the 
House of Lords m Reddoimij v. Banhani. ri89(i] 
A, G. 199; 65 L. J. Q. B. 3S1 ; 41 \V. r[ 638 ; 
74 L. T. 289 ; 13 E. V C. 218— H. L. ( E ). 

P. Reddawat & Co., Ld. r. Ahlers, (1902) 
[19 E. P. C. 12~Emh, J. 

166 . Unauthorised Use of Xante of Nt irspuper 
— Inducing the Public to Think that Others are 
Partners or Connected with the Sale of Goods — 
Exposing those Others to Litigation — Rrusonnhl 
Probability of — Interim Injunction,] — The 
defendant devised a scheme for selling a kind of 
cycle, which he calleil •* The Times Bicycles.” 
Having regard to his circulars, advertisements, 
and the genertil conduct of the busine.ss carried 
on by him m reference to these cy cles, it was 
clear that he intended to induce people to think 
that the proprietors of The Times newspaper 
were the vendors, for whom a person in Chancery 
Lane was the manager of the department, or 
that they were partneis, or m some way 
pecuniarily and with responsibility connected 
with the sale of the bicycles. 

Held — that there was such a reasonable pro- 
bability of the proprietors of The Times news- 
paper being exposed to litigation, and possibly 
of being made responsible, had they not taken 
the steps to disconnect their names from the 
advertisements and circulars that were issued by 
the defendant, that an injunction ought to be 
granted to restrain the defendant, his managers, 
servants and .agents, until the trial or fuither 
order, from representing that the cycles offered 
by him for sale are in fact offered for sale by the 
proprietors of The Times newspaper, or repre- 
senting that he is carrying on business as a 
department of or in connection with The Times 
newspaper, or in any way holding out The Times 
newspaper, or the proprietors thereof, to be the 
owners of his business. 

Routh V. Webster ((1847) 10 Beav. 661) 
applied. , 

Walter a. Ashton, [1902] 2 Ch. 282 ; 71 L. J. 

[Ch. 839 ; S7 L. T. 196 , 18 T. L. R. 445 ; 51 
W. R. 131— Byine, J. 

166 . Passing off — Aotion to Restrain — Adrer- 
tiseinent — Posters.] — Both plaintiffs and de- 
fendants were manufacturers of soap. The 
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Misrepresentations by Advertisement— 

plaintifls’ trade mark was registered in 1880 in 
Class 47 for common soaps and other articles, 
and m 1881 m Class 48 for toilet and other per- 
fumed soaps. The plaintiffs alleged that by the 
use of their trade mark and by advertisement 
their soap had become known and was ordered 
under the nameof “ Ship Brand” or other names 
including the word “ ship,” and they complained 
of the use by the defendants of a large poster 
on which there was a ship having on one of its 
sails a Geneva cross 1 his poster bore the words, 
“The only Royal Wairants for Disinfectants, 
Jeyes’ Fluid, Powder, Soaps,” in laige letters, 
and the Geneva cioss was part of the defendants’ 
tiade mark, which consisted of a picture of a 
hospital nurse with such a cross on her arm. It 
was not shown that theie had been any actual 
deception, and the plaintiffs did not im{ nte any 
fraudulent intent to the defendants The plain- 
tiffs moved for an mteilocutory injunction to 
restrain the defendants from in any manner 
using the device of a ship. 

Held (by Joyce, J.) — that the use iff the vessel 
in the poster would not probably lead to mis- 
takes among persons of ordinary intelligence or 
common sense , and that the injunction must be 
refused. 

Settled on appeal, the defendants agieeing to 
discontinue all leferenceon the postei to eithei 
soap or powder, and to use it only foi fluid. 

Pbice’s Patent Candle Co., Ld. v. Jeyes’ 
[Sanitary Compounds Co, Ld, (1902) 19 
R. P C. 17— C. A. 

1^*1. Pas'smg off — ^‘■Camel-hair JBeltiag ^' — 
Prefixing Name of a Firm or if a Brand — 
Whether svffaientto distinguish — Acquiescence ] 
— The defendants admitted that they put on 
the market goods marked, or described as 
“ Phoenix Brand Camel-hair Belting ” and i 
“ Stevenson’s Camel-hair Belting ” ; and they ! 
also admitted that the wools “ Camel hair 
Belting ” by themselves had acquired a secondary | 
meaning as denoting belting made by the 
plaintiffs. 

Held — that the general conduct of the defen- 
dants and the misrepresentations maile by them 
in their various circulars pointed to a dishonest 
intention, and that the Com t could not say that 
the prefixes were sufficient hi distinguish their 
belting fiom that of the plaintiffs 

As the plaintiffs had stood by for four years 
no damages were awarded for past infringe- 
ments, but an injunction was gianted. 

Bbddatvay V. Stevenson AND Others, (1903) 

[20 R. P. C. 276 — Lancaster Palatine Court 

(Ball, V.-C.). 

168. Passing Off — ‘‘ Truefitt ” “ Hairdresser ” 
— “ Hair Specialist ” — Evidence of “ Trap ” 
Orders, — Wheie a trap has been successful, 
pointed attention should be called to the con- 
versation in order to fi^x the incident upon a 
person’s memory . 

See per Farwell, J — Ripley v. Oriffiths (19 
R. P. 0. at p 697). 


At some date before 1819 F. Truefitt founded 
a hair-dressing business ; his widow, and son 
Walter, carried it on down to 1900, adding to it 
the business of a “ hair specialist.” The defen- 
dant then bought the combined businesses with 
the right to use the name “ Truefitt,” or “ Walter 
Truefitt.” 

In 1819 F. Truefitt, a relative of the original 
Truefitt, set up a hair-dressing business in the 
same locality ; his son, H. P. Truefitt, continued 
it, and added the business of a hair sjiccialiat. 
Tlicse businesses were now owned by the 
plaintiff, who brought an action for an injunc- 
tion to restrain the defendant from actual 
“ passing off, ’ .and also from carrying on the 
business of a hair-dresser, or hair-spccialist, with- 
out cleaily distinguishing it from that of the 
plaintiffs. 

Held — that the plaintiffs, on the above facts, 
could only succeed if they proved actual mis- 
representations by the defendants as to the 
identity of the two birsmesses ; this they 
attempted to do by means of “• trap ” conversa- 
tions 

Held — that the evidence was not satisfactory, 
and that the action must bo dismissed. 

H. P. Truefitt, Ld. and Another v. C. J. 

Edney, (1903) 20 R.P C. 321 -Byrne, J. 

169 Pa.i,mig off — Advertisements — “ Singer 
Sewing 2Ta.rhines — '‘Singer System."'] — The 

plaintiffs were the manutacturers of the well- 
known Singer sewing machine, and they com- 
plained of certain advertisements issued by the 
defendants as being calculated to mislead. 

The defendants did not manufacture, and did 
not place the woid “Singer” on the machines 
sujiplied by them, but they issued adveitise- 
mems with the v\ord “Singer” in laige and 
prominentletteis, jirecedcdby “latest improved,” 
and followed by “ system ” both m smaller type. 

Evidence was given by persons who had 
actually been misled by the advertisements ; but 
the deiendanls contended that “ Singer system ” 
had a well-known meaning as including machines 
other than those actually made by the plaintiffs. 

Held — that ordinary purchasers knew nothing 
of the “Singer system”, that the advertise- 
ments were intended and calculated to misslead . 
and that an injunction and inquiry as to damages 
must be granted 

Singer Manufacturing Co. t British 

[Empire Manufacturing Co., Ld., (1903) 
20 R P C. 313 — Kekcwicb, J 

170. .Passing Off — “W. from C. tb Co." — 
Death of N . — Widoio using same title — Injunc- 
tion refused ] — N., who for several years had 
acted as manager to C &; Co , set up in business 
for h’mself under the style “N. fiom C & Co ” 
He died within nine months, and his widow 
carried on the business, using the same style 
upon billheads, wagons. &c , as her husband had 
done. 

Held — that C. & Co were not entitled to an 
injunction to restrain her from so doing. 

Rickett, Cockerell & Co., Ld. v. Kevill, 
[(1904) 21 R. P. 0. 394— Kekewich, J. 
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171. Trade ^ame u^ed in Fraudvletif Trade 
— Secimdarij Meaning.'^ — In America the word 
“ bean ” is occasionally used for a pill. In 
England one S. in 18S7, a pill vendor, registered 
the words “ Bile Beans ” as a trade mark ; but 
no other person had used the word until 189!). j 
when the compUineis, having acquiied S.’s 1 
rights, advertised largely, stating falsely in then | 
advertisements that the'basis of their Bile Beans ' 
was an Australian herb discoveied by Charles 
Forde, an eminent scientist : thev called their 
pills “ Charles Forde’s Bile Beans.” 

In 190-i D. began to sell D ’s Bile Beans.” 

Helb — that the complainer’s trade was a 
fraudulent one and that no Court of Equity 
would help to protect it or any name used in 
connection with it : 

(2) that the complainers had acquired no 
exclusive right to the words “ Bile Beans ’ ; 
and also 

(3) that 13 sufficiently distinguished his giods 
by their get-up. 

Bile Bean Co. r. Davidsox, (1905) 22 R P. C. 

[.553 — Ct of Se'-s, 

Vt2. Mapgiiii and TFeJZi” — Mappiii'T '] — 
The plaintiffs, " Mapfiin and Webb, Ld..” had 
succeeded to two old businesses of “ Mappm 
Bros.” and ‘“Mappm and Webb,’' B. was 
alleged to have bought the Sheffield business of 
one T. Mappin, trading as “ Mappin k. Sons.” 
He made articles marked *' Mappin & Sons,” 
and the defendants, London retailers, sold them 
with price tickets lettered *• Mappm's Al 
quality ” ; their salesman had repre^iented such 
goods to be the same as those of the plaintiffs. 

Separate proceedings were being taken against 
B. 

Held — that the defendants must be restrained 
fiom passing off goods not made by the plaintiffs 
as and for their goods. 

Mappin and Webb. Ld %\ Leapman, (190.5) 
[22 R. P, C. 398— Farwell, J. 

173. Trade Circular — Ex-Manoger to loell- 
hi'iwn Firm.] — M., formerly managing director 
of H. & Co,, who carried on business as artesian 
well engineers, started business on his own 
account as M. & Co 

He issued a trade circular headed “ Artesian 
Tube Wells,” under the style of M. & Co., and 
mentioned numerous contracts as having been 
personally supervised and executed by ‘“our 
Mr. M,,” or “under his directorship.” 

Held — that an interdict should be granted, 
as the circular was likely to cause persons to 
believe that the contracts leferred to had been 
executed by M. & Co., and not (as was the fact) 
by H & Co. while M, was their director. 

Hbndebson & Son r, Munro & Co , (1906) 
[7 F. 636— Ct of Sess. 

174 Apollmarls salts''— Saltg not obtained 
from Actual Apollmarts Water.'] — The plaintiffs 
had the sole right to sell in the United Kingdom 
Apollmaris water, the product of a particular 


German .^pIing. The defendants, who were 
chemists m England, sold piepar.ations which 
they described in their cat.dogue as Balts for 
the production of natunil mineral waters pre- 
pared accoidnig to the most leliable analyses of 
the respective wateis.” Tlien followed a list of 
waters headed by Apollinaris, per Hi. 2s. 6d, 
Salts obtained from actual Apnllinaris water aie 
not sold commercially. The defendants, in fiil- 
tilling orders for their salts, desciibed them as 
“ Apollmai is salts,” and gave diiections for dis- 
solving the salts in a certain quaiuitv of water. 
In an action to restrain the defendants from 
selling salts not obtained from actual Ap 'Ihnaris 
water as and for s.dts obtained from sucii water 
or as capable of being made up into such w.ater 
without distinguishing such salts from salts 
actuaUy obtained from Apollmaris water. 

Held — that the defendants did not pass off 
their salts as and for salts obtained from actual 
Apollmaris water, but merely represcnttd that 
their salts would produce waters having th • 
con.stituents of that water; and tiiat, as there 
was no holding out of tlie manufactured water 
as real ApoUmaris water, the defemhints by 
what they had done di<l not cause or enable the 
purchaseis of the salts to do that which they 
were not entitled to do. 

Decision of Warrington, ,T ((1906) 22 T. L 
R. 638), affirmed. 

The Apollinaris Co , Ld. and Another v. 

[Ddckworth & Co., (1907) 22 T L. R. 744 ; 

23 R. P. 0. .540— C. A. 

V. FALSE TRADE DESCRIPTION: MER- 
CHANDISE MARKS ACT, l»t7. 

175. Statutory Offence — Private Prosecution 
— Merchandise Marks Act^ 1887 (60 & 51 Viet, 
e, 28, s 2,sub-s. (2.))] — 'lire registered owner of a 
trade mark may, w'lth the consent of the Pro- 
curator-fiscal, maintain a prosecution undei sect. 2 
sub-8. (2) of the Merchandise Marks Act, 1887. 

Burns ®. Turner, (1898) 25 R. .lust. Cas 38; 

[35 Sc, L. R. 265 — High Court of Justiciary, Sc. 

176. 2'rade description untrue in fact — Article 
supplied as good as article described — No intent 
to deceive buyer — Materiality of false descrip- 
tion ] — A trade description applied to goods which 
is untrue in point of fact as a description of the 
goods to which it is applied, is a ‘ false trade de- 
scription ” within the meaning of sect 3 of the 
Merchandise Marks Act, 1887, abhoueh the 
goods supplied are as good as they would have 
been if they had c iriesponded with the desciip- 
tion, and although there was no intention to 
deceive the buyer or induce him to buy goods 
which he would not have bought but for such 
desci iption. 

The respondents sold a packet of cigarettes to 
which a printed label had been affixed bearing 
j the words ‘“guaranteed hand-made.” As a 
matter of fact the cigarettes were not hand-m. de. 
but were machine-made, though tiiey weie as 
good for ordinary purposes as hand-made cigar- 
ettes. In affixing the label to the cigarettes the 
respondents had no intention to deceive the 
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False Trade Description— Coviimced 

buyer or induce him to purchase goods he would 
not otherwise have bought, but they acted 
merely for the purpose of economy m using a 
stock of old labels, which had al toady been 
printed before they ceased io make their cigai- 
ettes by hand. The piicc for cigarettes made by 
hand would have been somewhat more than if 
they had been made by machine, but the buyer 
did not pay the larger puce. 

Held — that, as the label was untrue in point j 
of fact as a description ot the goods, it w as a ^ 
false trade dcsciiption within the meaning of! 
the Act. I 

Kiesjienboim V. Salmon & Gluckstein, Ltd , ' 

[1898] 2 Q B.19; 62 J. P. 439 ; 67LJ.Q. B. 

601 ; 78 L. T. 658 ; 14 T. L 11. 395 , 46 W. R. 

573 , 19 Gox 0 C. 127— Liy. Ct. 


178. Selling Goods with forged Trade Marli 
— “ Acted Innocently ” — Merchandise 2Iarks Act, 
1887 (60 & 61 Vict. c. 28), 2, sir fi-s, 2.]— Auc- 

tioneers sold a particular lot of china goods, to 
I which foiged trade marks weie applied, but told 
the purchasers at the sale that there was a doubt 
as to the genuineness of the articles sold in the 
particular lot, and that they did not guarantee 
it, but sold the articles for what they were 
woTth. 

Held — that the Mcichandise Marks Act, 1887, 
s 2, auh-s. 2, allowed the auctioneers to show 
that they had “ acted innocently,” and that, 
their action was bo7id fide, and they could not be 
convicted under the sub-section. 

Christie, Manson & Woods i Cooper, [1900] 
[2 Q. B. 522 . 69 L. J. Q B 70S ; 64 J P 692 ; 
49 WL R. 46 , S3 L. T. 54 ; 16 T. L R 422— 

Div. Ct. 


177. Application of—Tnioicc ~ Ltahildg of 
FrlnnipaX for Acts of Agent ] — The icspoiidcnt 
called at one of the appellant's places and asked 
for an English ham. The salesman pointed to 
seveial h ims and said they -were Scotch, and 
weie 8^d a pound. The re.s[)ondent said he 
would take one. and tlie salesman passed it 
inside, and said, "Weigh up Scotch ham, 8ld ” 

The respondent before paying asked for an 
account with *• Scotch ham ” on it It was fust 
given him without, but the wouls weie subse- 
quently added. The assistants then admitted 
It was an American ham. 

The appellant had sent out to all the managers 
of his shops the following nonce • “Most im- 
portant — Please instruct your assistants most 
explicitly that the hams desciibed m the li&t as 
‘Breakfast hams’ must not be sold under any 
specific name of place or origin — that is to a y, 
they must not be descubecl as Biistol, Bath 
Wiltshire or any such title, but simply as 
‘breakfast hams ’ ” 

The magistiates were of opinion that the 
appellant was guilty'- nf an offence against the 
Act, foi that he did unlawfully sell to the 
respondent an American ham to which a false 
trade desciiption, to wit, “ Scotch ham,” was 
applied, and that he had not taken all reason- 
able precautions against committing an offence 
against the Act. 

Held (afSimmg the decision of the magis- 
trates) — (1) that theie was sufficient tiade 
description to satisfy the Act in the invoice , (2) 
that whether or no the appellant had taken all 
means to stop these representations was a matter 
of fact for the magistrates ; and (3) that the 
effect of the /ict was to make the master a piin- 
cipal liable criminally for the acts of his agents 
or sei vauts where the conduct constituting the 
offence was pursued by them within the scope or 
in the course of their employment, except that 
the master can be lelieved wheie he can piove 
that he acted in good faith and had done all that 
was reasonably possible to prevent offences 
against the Act. 

COPPBN V Moore, [1898] 2 Q B. 306; 62 
[J. P. 453 ; 67 L. J Q B 689 ; 78 L T. 520 ; 

IL T. L. R, 414 ; 46 W, E, 620— Diy, Ct. 


179 Application to Goods — Salesman’s Con- 
duct "j — The appellant at the respondents shop 
asked for two half pounds of tea. The tea was 
lying 111 packets on the countei. One of the le- 
spoiidcnts’ salesmen took two packets, iviapped 
them in paper, and tianded them to the appellant, 
who paid lor them Nothing was said by the 
salesman. Each packet was stamped in ink as 
follows ’ “ The weight of this package, including 
the wiajipcr, is half lb.” There was no evidence 
that this was specifically brought to the know- 
ledge of the appellant at tlie time of sale Each 
packet contained lesi than half a pound of tea, 
though the weight of each, including the wiappcr, 
exceeded half a pound. 

Held —that the conduct of the respondents’ 
salesman was nob an application to the goods 
of a false “ trade description ” of their weight 
within the meaning of sect. 2, sub-s 2, of the 
Merchandise Maiks Act, 1887. 

Langley r, Bombay Tea Co.. [1900] 2 Q. B. 

[460 ; 69 L. J. Q. B. 752 ; 49 W R. 27 , 83 

L. T. 175 , In T L. R. 44l — Div Ct, and see 

No. 185, infra, and under Weights and 

Measures. 

180. Oral Explanation — Custom of Trade-I — 
By the lileiclianaise Marks Act, 1887, s. 3, sub-s. 
1, the expression “tiadc desciiption” means 
“any description, statement or other indication, 
direct or indirect” as to any of a variety of 
matters lelating to the goods sold, including an 
indication “ (b) as to the place or country in 
which any goods were made or pi oduced and the 
sub-section goes on ■ “ and the use of any figure, 
woidormaik which, according to the custom 
of the trade, is commonly taken to be an indica- 
tion of any of the above matters, shall be deemed 
to be a trade desciiption within the meaning of 
the Act.” 

Held — that the concluding paragraph is in- 
tended to apply to cases in which apart fiom 
the custom of the tiade, there is nothing to 
convey to the mind of the purchaser that the 
figure, word or mark is intended by the vendor 
to have the particular meaning which is com- 
plained of, and that it has no application to a 
case in which the vendor by oral explanation, 
made at the time of the sale intends to convey 
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False Trade Description— i Reo r. Phillips, cl'JOl) ti5 .T. P. 41— 
to the mmd of the purchaser, that it is intended ^ [McCoimen, QX.. London Qr. fee-s. 

to have that particular meaning j Waferi-Salt adM 

Cameron d. Wiggins, [1901] l Q B l, ^o\to Pn-rent Pftcrioniti<m--Ca)-biiM!t' Ai‘id Oax 
[L. J. Q B. 15 ; 49 W. B. 237 ; S3 L. T. 42 S J '‘"dMPcd to rnfuir Watf'r to Orttjinal 

19 Cox C. C. 580 Div. Gt. | PotuhtUm ] — Afutlhiiaris water is taken from a 

spiing at a depth nf some fU feet below the 
I%l.—Unfinh1u’d PiDtsofa TPatc// i surface ; and. before being bottled, is kept for 
Xeier.’’]— The appellants sold a watch 'some day.s m a tank. It was contended that 
described as an “ English lever,” at t: 2 1.5h. As I "'hen bottled it was not a “ natiind” w.iter, 
a matter of fact certain parts of the watch | because (1) sonm of the inm in it is precipitated 
mainsprings, hairsprings and screw's, about Sd. m the tank : (2) one part of ^ait is addeil to a 
in value, were imported in a rough state from thousand of w ater to pieveiit the action of the 
abroad. The price of these parts when finished "’•‘iter o i the cork generating siilphuiottod hulro- 
in England was about 4s. 5d. The w'atch was gen. which would remler it unfit for difiXuiy; ; 
finished and fitted in England. The magistrate j (3) carbonic acid g.is from fhe .same spring is 


convicted the appellants on the giound that the 
imported parts were of foreign origin and of 
such importance that a trade description which 
failed to indicate them W'as a false description 
in a material respect, and that the operations of 
finishing and fitting in this country w'ere not of 
such a character as to destroy the characteristics 
of the foreign country m which they w'ere made 
and produced. 

Held — that if the magistrate had come to tliis 
conclusion as matter of fact on the evidence 
and had simply stated the case to determine 
whether there was anything in point of law' to 
prevent him coming to such conclusion upon the 
evidence, his decision would not be disturbed by 
the Court ; but that if he decided upon the view 
that the inclusion of certain parts partly manu- 
factured abroad compelled him as a matter of 
law to hold that “ English ’’ was a false descrip- 
tion, his decision could not be supported : and 
that the case should be remitted to him so that 
the point of doubt might be clearly settled. 

Williamson r Tierney, 65 J. P 70 ; S3 L T. 

[592; 17 T. L. R 174— Div. Ct. 

The magistrate, having convicted the appel- 
lants under the Merchandise Marks Act, 1887, 
upon the above case being remitted to linn, 
stated that he found as a tact, upon the evidence 
before him, that the watch would not be regarded 
as an “ English ” watch in the watch trade by 
reason of certain material parts being of foreign 
manufacture. 

Held — that the question was one of fact, and 
no appeal lay. 

Williamson v. Tierney, [1901] 17 T. L. R 424 

— Div. Ct. 

182 . ApjAlcation to Goods— Intent to Deceive 1 
— Where a charge is made under sect 2, sub- 
sects. (2), (6), of the Merchandise Marks Act, 
1887, the facts that the goods actually sold were 
of as good a quality as they would have been if 
they had corresponded with the description, or 
that the seller had no intention to deceive or 
defraud the buyer are immaterial, and afford no 
defence when the false desciiption is deliberately 
affixed to the goods 

Kirslienboim v. Salmon Jf- Glurlstein ([1898] 
2 Q. B. 19 ; 67 L. J. Q. B. 601 ; 62 J. P. 4.39 ; 46 
W. R. 573 ; 78 L T. 658— Div. Ct., No. 176, 
supra) followed. 


reintroduced in order to replace tiic ga^ UnI 
w'hile the water stand.s in the tank, and so to 
restore as nearly as possible the unginal digiee 
of effervescence. 

The magistrate fouinl that the w'oid “ natural ” 
as ajiplied to mineral watcis had no 'pecial 
signification ; and he dismissed the summons 
on the ground that tlie water when supplied to 
the public was virtually the same as w hen drawn 
from the spring. 

Held — that there was no ground for reversing 
his decision, for the salt had no effevt c'ccept as 
a preservative ; and the iron would be pre- 
cipitated in the bottle, if not in the tank, so 
its removal was only the removal of an inifiunty ; 
whilst the gas w'as the natural g.os restore i. 
Davenpor’i r. The Apollinaris Co., Ld. 
[(1903) 67 J. P 323 ; 89 L. T. 19 ; 39 T L. II. 

526 ; 20 Cox C. C. 502— Div. Ct, 

184 . Xdderhin — Barrel contaoinig l'‘ss than 
18 Gallons ] — The appellants w’cre summoned 
for unlawfully applying a certain false trade 
description, namely, “ 1 kilderkin” to a cask of 
beer, false as to me.asure ami gauge thereof, 
contrary to the Merchandise Marks Act, 1887. 
The respondent ordered from the appellants, 
who are brewers, one kilderkin cf .ale, and was 
supplied by the respondents with a c.ask, 
together with an invoice, which was a.s fo'lows : 

“ Wear Brewery, Sunderland, Mr. R. Qihson — 
Rainton — Bought of Noith Eastern Breweries, 
Ltd., October 21st, 1903 Kils 1. Mild ale B. M. 
Per brl., 48.1. — 11. ’ The cask was afterwards 
ascertained to bold one pint less than the 
18 gallons, the proper measure of a kilderkin. 

Held — that the appellants were nghtly con- 
victed of an offence under the Merchandise 
Marks Act, 1887, s. 2. 

North Eastern Breweries, Ld. v. Gibson 

[(1904) 68 J. P. 356 ; 91 L T. 78 ; 20 T. L R. 

496 ; 20 Cox C. C. 706— Div. Ct. 

185 . Sale of Tea — “ Quarter Found Gross 
Weight ” — Tea and Paper loeighed together — 
Ticket placed in packet loith Ten — Printing on 
ticliet.'] — The re.spondent bought from the 
appellants, who were tea meichants, one quaiter 
pound of tea. The packet was already wrapped 
in silver paper and tied up with string. The 
shopman put a ticket under the string, wrapped 
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Palse Trade Description — Oontiyiued. 
the whole parcel in brown paper, and delirered 
it to the respondent. On the silvei paper was 
printed the words “ Star Tea Co.’s blend, quarter 
pound gi OSS weight.” On one side of the ticket 
was printed “ Star Tea Co , Ld. ^ lb. 2s 8d. tea 
ticket. 22 Park Street, Walsall 1. 19Rfi,” and on 
the other side a notice to the effect thateveiy 
purchaser of quarter pound of tea and upwards 
was given some useful article or check, in ex- 
change for a number of which a valuable present 
would be given by the appellants. The respon- 
dent was not shown the silver paper, nor was it 
handed to him to read before it was wiapped in 
brown paper, nor ivas his attention called to the 
words pimted on it. There w'eie onl^'' ounces 
of tea la the packet. 

Held — that the ticket constituted a false 
trade description within the meaning of the 
Merchandise Marks Act, 1887, s. 2 (1) (d). 

Stae Tea Co. r. Whitwoeth, (1904) 68 J P. 

[443 . 91 L, T. 87 . 20 T. L. E. B39 , 20 Cox 
0 C. 658— Div. Ct 

And see No 179, snj)ra, 

186. Material of wlueli Goods are composed — 
Lescrijdion true chemically, hit false as a trade 
description.'] — Where trade usage confines a 
generic name to one species of that genvs, it 
may be a false trade description to apply the name 
to another species. The defendant sold a 
mixture composed of crystallised carbonate 
of soda and nearly 50 per cent of crystallise 1 
sulphate of soda, under the description “ soda 
crystals." Both crystallised carbonate of soda 
and crystallised sulphate of soda could accurately 
be called “ soda crystals” chemically; but it 
was proved that m the trade the term “ soda 
ci-ystals” was not applied to crystallised sul- 
phate of soda at all, nor was it usually applied 
to crystallised caibonate of sqda containing 
more than 2 per cent, of sulphate of soda. 

Held (Darling, J., dissenting) — that this was 
a false trade desciiption. 

Held, by Darling, J.~that the description 
“soda crystals” being a true description chemi- 
cally, could not be a “false trade description” 
within the Merchandise Act, 1887. 

Fowlee V. Cripps, [1906] 1 K. B. 16 ; 75 L. J. 

[K. B. 72 ; 70 J. P. 21 ; 54 W.E.299 ; 93 L. T. 

808 ; 22 T. L. R. 73— Div. Ot. 

lBf(. Tarragona, Port” — Blended Wine .] — 
The respondents sold to the appellant for !«. an 
imperial quart bottle of wine, bearing a label on 
which was printed in large letters “Stowei’s 
Tarragona Port,” followed by the words 
“blended with %\ino produced from finest 
foreigii grapes ” in small letters. Tarragona 
port IS a wine made m the province of Taria- 
gona, in Spain, from fresh grapes grown in that 
province, and is a wine having a distinct taste, 
bouquet, and smell. Of the contents of the 
bottle one-lhird (in bulk) consisted of a special 
kind of high-priced Tarragona port called 
“ Mistella,” which is a very heavy wine, not fit 
for drinking by itself, and imported for the 


purpose of being blended with other wines. 'I he 
remaining two-thirds of the contents of the 
bottle weie composed of a wine purchased by 
the respondents and made fiom “grape must.” 
“ Orape must ” is made m Greece, and consists 
of the concentrated ]uice ot fresh grapes giown 
m Gieece. It is concentrated by the evaporation 
of about three-fourths of the natural water con- 
Tamed m the grape juice. When concentrated 
it IS exported under the control of the Greek 
Government, and imported by a limited liability 
company into England, where a Greek in their 
employment convcits the “grape must” into 
I wine by adding a ferment and water to an 
I amount coriesponding to the amount previously 
I removed by evaporation The wine so produced 
IS a light wine, not of high quality. 

The respondents were prosecuted for unlaw- 
fully selling goods to which a false trade 
description was applied contrary to sect, 2 (2) of 
the Meichandise Marks Act, 1887. The magis- 
trate dismissed the information 

Held— that it was impossible to say that the 
magistrate was bound to come to the conclusion 
that the label was a false trade description 
within the meaning of the sub-section. 

Hoopee r. Riddle & Co,, [(1906) 70 J. P. 417 ; 

[95 L. T, 424— Div. Ct. 

VI. PBACTICE 

I. In General 

188. Application to Regi.^ter — Appeal from 
Comptroller — Evidence,] — On an appeal referred 
to the Court from a decision of the Comptroller- 
General on an application to register a trade 
mark, a statutory declaration used before the 
Oompti oiler must be verified by an affidavit 
made by the declaiaiit himself in order to be 
admissible m evidence before the Court 
Kingseoed & Son ; Re Trade Maek, appli- 

[CATION OF, (1898) 15 R, P. C. 197— North, J, 

189. Passing off Goods — Ba, lance of Con- 
vemence and Inoomenivnce ] — Where the get-up 
of the defendants’ tins of salmon was such as to 
deceive an unwary customer, who might readily 
take the defendants’ brand instead of the 
plaintiffs’ and the similarity was far too great 
not to say there was no “jiassing off,” an inter- 
locutory iniunction was gi’anted by Kekewich, J., 
on the ground of the balance of convenience and 
inconvenience. On appeal the injunction was 
discharged on the defendants undertaking 
without prejudice to any question only to sell 
the balance of tins ex a certain ship, and to keep 
an account of their sales, and not to sell any 
other tins bearing the labels complained of .by 
the plaintiffs until the trial of the action. 

Alaska Packers’ Association v. Crooks & 
[Co , (1899) 16 R. P. C. 503— C. A. 

190. Passing off Goods — Use ofXame — Setting 
aside Verdict — Jicai-onahlc Verdict ] — The Court 
will not set a verdict aside meiely because the 
jury might have given it the other way. If 
there is a question of fact left to the jury, and 
they have reasonably answered it, then verdict 
cannot be disturbed. 
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Gamage, Ld. r. Randale, Ld., (1899) 1(5 R. P, 

[C. 185— C. A. 

191, Passing off — Actum to lh‘strabi — “ J/////* 
oioha Anti-frictum Alotal" — Effect of Findings 
of Jury — Nem Trial ] — The defenrtanth were a 
limited company formed for the pui pose of carry- 
ing on the business of manufacturers and vemlors 
of anti-fnction and white metal m the City of 
London. In order to distinguish the anti- 
friction metal manufactured by the plaintiffs 
from other auti-friction metals, of which theie 
were a great number, the plaintiffs alleged that 
they adopted the trade mark of the ■' Magnolia 
Flower ” — registered — and always described and 
sold their metal under the name of “Magnolia 
Anti-Friction Metal,” which had become widely 
known under that designation, or that of “ Mag- 
nolia Metal,” and had come to mean the anti- 
friction metal of the plaintiffs’ manufacture, and 
no other. The plaintiffs stated that the defen- 
dants, in order to deceive the public, and to pass 
off their metal as and lor metal of the plaintiffs’ 
manufacture, had advertised and sold their anti- 
friction metal as “ Magnolia Aiiti-friction 
Metal” or “Magnolia Metal,” or “Magnolia 
Anti-friction Metal — Tandem C. Brand.” 

On the tiial the jury found (1) that until 
November, 189(5, “Magnolia” meant the manu- 
facture of the plaintiffs ; (2) that the metal 
made by the defendants was not practically and 
commercially the same as that made by the 
plaintiffs ; (8) that the defendants did not use 
the name so as to pass off their metal as the 
actual metal of the plaintiffs, though they did 
use the name so as to pass off their metal as 
similar to that manufactured by the plaintiffs. 
Judgment was given for the plaintiffs. 

Held — that the verdict of the jury was abso- 
lutely destructive of the plaintiffs’ case, and not 
against the weight of evidence, and that no case 
for a new trial had been made out. 

Magnolia Metal Go. and Others r. Tandem 
rSMELTiNG Syndicate, Ld., (1900) 17 R. P. C. 

^ 477— H, L. (E ) 

193. Pasnng off Goods —Actionto Restrain — 
Counterclaim — Threats — Malice — Patents^ 
Resigns and Trade Marhs Act, 1883 (4G & 47 
AGct. c. 57), s. 32- R. S. C. Ord. 23, r. 4.]— An 
application by the plaintiff was made under 
Ord. 25, r, 4, to strike out a counterclaim alleging 
threats and injury therefrom on the ground that 
it disclosed no reasonable cause of action. The 
action was to restrain infringement of a trade 
mark and the passing off of goods. 

Held— that the counterclaim must be struck 
out as there was no allegation of malice in it, and 
that no leave could be given to amend by alleging 
malice, as the bringing of the action was in itself 
conclusive to show that the plaintiff did not 
make the allegations maliciously, but that he 
was making them in defence of that which he 
claimed to be his legal right, and which he was 
seeking to enforce in the very action to which 
the counterclaim was pleaded. 

Halsey v. Brotherhood ((1881) 19 Ch. D. 386 ; 
61 L. J. Ch. 233 ; 80 W. E. 279 ; 45 L. T. 640— 
0. A.) foEowed. 


Decision of Farwell, J. ((1901) 80 L. T. 495 ; 

IS E. P. C. 82), affirmed. 

Ripley v. Arthije, (1902), 80 L. T. 7.ir>; 19 
[E. P, 0. 443 (Vaugftan Williams L J., dK- 
seuting) — C. A. 

193. Infringement — Afotion to Claim Addi- 
tional Relief — Offer hij Defendants — (iiwA.] — 
The plaintiff-s issued a writ in which they sought 
to lestram the defendants from infringing their 
legisteied tiade mark and other mcidentai relief. 
The plaintiffs gave notice of motion for an 
iiiteilocutory' injunction, wdiich, after following 
the w'l'it, proceeded to add to it a claim to re- 
strain the defendants from ciicnlating or i‘-siiing 
circulais, atlvertiseinents, or notices lepreseiiting 
or inducing peojJe to believe that the defendants 
were manufactuiPrs of “Cogent” cycles. The 
defendants offered terms to make an end of the 
action. 

Held— that the added claim was entnely 
outside the writ and evidence filed in the 
action, that the action of the plaintiffs was 
misconceived ; and that the plaintiffs ought 
to have accepted, and the defendants must 
abide bj', the oftei to pay the costs down to 
and including the wiit, but the defendants 
must get the costs of the action, the plaintiffs 
to pay them, and there would be a set-off. 

Olabke and Others r Executors of Thomas 
[Hudson, (1901) 18 R. P. C. 810— Farwell, J, 

194. Passing off — Particulars of Statement 
of Claim plaintiffs sold cigars printed 
with the wmrd “ Maicelia ” on a narrow red band, 
and they complained of the defendants selling 
cigars with a similar red band bearing the name 
“ PurneUa,” on the ground that their own cigars 
had come tc be known to the public as “ Red 
Band Cigars,” or “ Red Bandcis.” 

The plaintiffs were ordered to give particulars 
of the dates when the cigars were first knowm by 
such names, and of the names of peisons upon 
whom the defendants’ cigars had been passed off 
as those of the plaintiffs. 

Imperial Tobacco Co., Ld. r. Purnell & Co., 
[(1903) 20 R. P. C. 718— Kekewich, J. 

195. Passing off—Fomn of Consignment Mote 
— Infringement of Copyright in— Use of, in 
order to Facilitate Passing off— Interlocutory 
Injunction.^— h. Van Oppen, the defendant, was 
for four years in the service of Van Oppen & Co., 
who are carriers. On leaving them m 1901 he 
set up a carrier’s business under the name of 
L Van Oppen, shoitly afterw^ards changed to 
L. Van Oppen & Co. The consignment note 
adopted by him for use in his business was 
Mmost an exact copy of that used by the 
original firm of Van Oppen & Co. , . 

Van Oppen & Go. claimed an injunction to 
restrain the defendant from (1) infringing their 
copyright in the consignment note, and (2) 
passing off his business as connected with then s 
Au interlocutory injunction was granted until 
trial substantially in the terms of the relief 
asked ; but with regard to the use of the trade 
name L. Van Oppen & Co., it was held that the 
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plamtifls’ delay in proceeding disentitled them to 
interlocutory relief. 

VAit Oppen & Co., Ld. V L. Van Oppen, (1903) 
[20 R. P. 0. 617— Eady, J. 

196 Infringement — Motion to reotify — Order 
for Particulars of Defe^icc'] — The plaintiffs, 
who owned the trade mark “ Aquascutum,” 
registered in 1902 for waterproof coats, brought 
an action for infringement against the 
defendants, who were selling “ Aquascutum 
coats 111 their defence the defendants alleged 
that (1) the woid “ Aquascutum ” was first used 
in the tailoiing trale some time previously to 
18.17 it was then used in conjunction with the 
name “ coat” or “wrapper” ; and (2) that since 
18.17 "Aquascutum coats” had been commonly 
made They also moved to expunge the trade 
maik from the register. 

Held — that both in the action and motion, 
they must give particulars as to (1) the date 
prior to 1857 when they allege the words to have 
been first used in the trade ; (2) the shape of 
the coat or wrappei to which they allege that 
the word was applied ; and (3) not less than 
three firms who had since 1837 made coats or 
wrappers under that name ; such order not pre- 
cluding them from adducing further evidence at 
the trial 

Aquascutum, Ld , r. Moore and Scantle- 
[bury, (1903)20 li P C. C40— Kekewich, J. 

197 Passing off — EOdenco — Specification 
of Instances — Right to prove other instanaes to 
rebut Btfenoc.l — In an action against the 
defendant lor passing ofl a fluid of Ins own 
manuf.iCture as the plaintiffs’ article“Parazoiio,” 
the plaintiffs specified two persons to whom, 
when asked for parazone, he had supplied his 
own fluid The defendant admitted that the 
word ‘'paiazone” denoted exclusively the 
plaintiffs’ fluid, but jileaded inadvertence in the 
two specific instances, alleging that his “mvan- 
ahle answer” to persons asking for parazonewas 
that he could supply a bleaching fluid ot his 
own 

Held — that the plaintiffs, after proving their 
two specified instances, might piove others in 
answer to the defence set up by the defendant. 

Parazone Co, Ld. r. Johnston Gibson, 
(1904) 2111. P. G 317~Lord Ordmarv. 

198 . Passing of — Laches — Plaintiffs siic-\ 
cessfu.L — Laches of Plaintifis — No Order for 
Pelkery up of Goods ] — Although the plaintiffs 
in a “ passing off ” action may be successful, 
yet, if they have been guilty of serious delay in 
taking proceedings, an order will not be made 
for the delivery up by the defendants of 
offending goods, 

County Chemical Co , Ld v Frankenbueg, 

[(1904) 21 R, P. C. 722 — Lord Alverstone, C. J. 

See also Nos. Ill, 181. 

2 Costs 

199 . Action for Injunction — Negotiations for 
settlement — Insufioient offer by Defendant — 


Excessive Claim by Plaintiff — In 1890 H. 
registered a trade mark. In 1896 P., who had 
infringed the said trade mark without knowing 
of H.’s registration or user of it, communicated 
with H., asking for the date of registration and 
disclaiming any intention to infringe. Negotia- 
tions ensued between the patties, m which P. 
was ready to give the undertaking asked for by 
H., subject to a condition that H. should not 
advertise it. H. was ready to agree to such 
condition on P. agreeing to disclose the names 
of Ins customers to wdiora he had supplied the 
goods P. would not so agree, and the negotia- 
tions fell through. H. issued a writ asking for 
an injunction, damages or an account of profit 
and costs. P., by his defence, offered an under- 
taking, but made no offer as to costs At the 
trial it was admitted that H was not entitled to 
damages or an account of profits. 

Held — that IT. was entitled to an injunction, 
and the costs of the action so far as it sought 
relief by way of injunction, but that the 
defendant was entitled to the costs of the 
action so far as it asked for damages or an 
account, such costs to be set off 

Hipkins and Sons r. Plant, (1898) 15 R P. C. 

[294— Byrne, J. 

200 . Passing off Goods — Action to Restrain — 
Defendants Consenting to Judgment — Tailing 
Order in Chambers or in Open Court — Costs ]— 
The plaintiff company biought an action against 
the defendant company for an injunction to 
restrain the defendants from selling belting, 
which was not the plaintiffs’, under the name of 
“ Gandy,” that being the name under winch the 
belting of the plaintiffs was sold, and being part 
of their trade marks. Minutes were agreed 
upon, but the defendants raised the point whe- 
ther the plaintiffs ought to take the order m 
chambeis or in open Court. 

Held — that in this case, without laying down 
any general rule, the plaintiffs were justified in 
taking an order in open Court , and that on the 
defendants consenting to judgment the costs of 
the motion should be allowed as well as the 
costs of the action up to the date of the judg- 
ment, the costs of taking the account directed 
being reserved. 

Gandy Belt Manufacturing Co , Ld r. 

[Fleming, Birkly & Good all, Ld., (1901) 
18 R. P. 0. 276— Byrne, J. 

201 . Passing of Goods — Injunction — Breach 
— Sale during Defendant's Absence with out his 
Knowledge — Motion, for Attachment'] — The de- 
fendant was sent an oidei for a great gross of 
“ Peninsular ’ button fasteners (the plaintiffs') 
with a postal order for 2s. 9d. enclosed. The 
defendant was away travelling, and the order 
was executed by his son, a boy of about eighteen, 
who was left in charge, and he, in answer to the 
order, sent a box of “ Standard” fastenerp The 
plaintiffs asked for the committal or attach- 
ment of the defendant, as he bad been restrained 
from passing off his goods as and for the goods 
of the plaintiffs. 

Held — that the motion was wrong ; but that 
the deteudant was civilly liable for the act of 
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his son ; and therefore it was not a case for 
costs. 

PAEKEE MAND-FACTtTRIKG Co., LD. V. COOPEE, 
[(1901) 18 R. P. C. 319— Cozens-Hardy, J. 

202. Marh on Salesinaji’s BasTtet — Grower 
sendi'tuj Baskets to other Tradesmen — Infringe- 
ment if Trade Mark — Conierskm — Bamages.l — 
A Covent Garden salesman registered his name 
as a trade mark, and put it upon his baskets. 
These baskets he sent out to growers for them 
to pack their produce in, and debited them in 
respect of each basket with a sum less than its 
value in oider to ensure its return 

The defendant’s servant contrary to his orders 
sent some of the plaintiff’s baskets full of pro- 
duce to another salesman. 

Held — that there had been no sale of the 
baskets to the defendant, and that therefore he 
was liable for their conversion ; and that he w is 
also liable for infringement of trade mark. 

That in each case the damages must be 
nominal ; but that the defendant must pay the 
costs, as he had insisted before action upon his 
ownership of, and right to sell the baskets. 
Monbo V. Huetee, (1904) 21 R. P. C 296 — 

[Channell, J. 

203. Name, Address and Bence on Cricket 
Bats — Befendant torongfully using word '^Regis- 
tered" — jEffeot as regards Costs of Action .'] — 
Upon the hearing of a passing-off action in con- 
nection with cricket bats, the judge found as a 
fact that the markings (name, address and de- 
vice) on the bats made by the defendants were 
so distinct from those used by plaintiffs that no 
sensible person would be deceived by them. 

It appeared, however, that whereas the plain- 
tiff's device was rightly called “registered” 
the defendant had not yet registered his device, 
though he had taken steps to do so, nevertheless 
he used the word “ registered” unde% his device. 

Held — sufficient grounds for refusing to allow 
him costs of the action although successful 
Waesop & Sons, Ld. ?. Waesop, (1904) 21 
[R. P. C. 481 — Kekewich, J. 

204. Passing-pff Action — Motion to Expunge 
— Appeal — •' Instructions for brief " — Fees to 
three Counsel.] — A passing-off action by the 
plaintiffs and a motion by defendants to expunge 
the trade mark of the plaintiffs were heard 
together, and both resulted in favour of the 
plaintiffs. 

An appeal by the defendants as to the motion 
alone was dismissed. 

On taxation the Master allowed in the action 
150 guineas for “ instructions for brief,” and on 
the motion 50 guineas : he likewise allow'ed the 
fees of three counsel upon the action, motion, 
and appeal. 

Held— that the case was a proper one for 
three counsel and that the Master’s allowances 
were all justified. 

In EE Bueeoughs, Wellcome & Co.’s Trade 

[Maek, (1905) 22 R. P. C. 164 — Warrington, J. 

See also Nos. 31, 60, 73, 79, 152, 193. 


* (3) Trifling offences. 

205. Passing off — Action to Restrain — 
Tobacco — Isol •/ ted Inst a nee — InJ iiiirf ion — Bam - 
ages.] — The plaintiffs, tobacco manufacturers, 
brought an action against the defen<iant~a 
shopkeeper — claiming an injunction restraining 
the defendant from selling toliacco not of the 
plaintiffs’ manufacture under the name of 
“ Mitcham” shag or “ .Mitcham'’ tobacco. Oniy 
one case of passing oft was proved, viz., one 
ounce of tobacco, value unknown, on a single 
day, without any suggestion that anything of 
the kind had occurred before, and every possible 
suggestion that it was not likely to occur again. 

Held — that an injunction ought not to lie 
granted, and that the Court could not eonde'^cend 
to go into such trifling litigation, and judgment 
must be given for the defendant with eo.sts. 

Zeuliij V, Glover ((1891) 10 U. P, C. 141) 
folloived. 

Ruttee ic Go. V. Smith, (1901) 18 R. P. C. 19 

[ — Kekewich, J. 

206. A I'tion to Restrain — Xame indicating 
Manufacture or Guarantei — User if Name for 
some Tears — Plaintiff’s Knowledge — hiterloeu- 
tarij Injunction.] — The plaintiffs brought an 
action against the defendants to restrain them 
from passing off pads for typewiaters under the 
name of “Yost pads.” The plaintiffs sold, but 
did not manufacture, “Yost pads.’’ The defen- 
dants used the term “ Palmer Yost pads ” or “ Pal- 
mer’s ink pads for Yost typewriters.” In 1897 the 
plaintiffs knew that the defendants were manu- 
facturing and selling pads of some name or 
other, and whether the plaintiffs knew it or not, 
this had been going on since 1897. There was 
no patent. 

Held — that by reason of the u.se of the name 
by the defendants for the length of time, and 
the means of knowledge by the plaintiffs, and 
their knowledge in fact, no case had been made 
for an interlocutory injunction. 

Yost Typewhitee Co., Ld. r. Typeweitee 

[Exchange Co., (1902) 19 R. P. C. 422— 

Buckley, J. 

207. Infringement — Printer Selling Labels in 
Imitation of Plaintiff's Trade Mark — Only One 
Sale — Right to Sell Insisted on — Injiinetion 
with Costs ] — The defendants, who were printers, 
sold to a purchaser one lot only of labels, which 
were held to be a colourable imitation of the 
plaintiff’s trade mark 

They insisted on their right to do the same 
thing again, and on these grounds an injunction 
was granted with costs. 

De Kdypee & Sons v. W. and G. Baied, Ld., 
[(1903) 20 R. P. C. 581— M.R. (Ir.) , 

208. Passing Off— One ease onlg on the pari 
of an Assistant — Ah Fraud and no Intention to 
Repeat — No Bamage proved — letion dismu^sed 
with Costs.] — In a passing-off action the plaintiffs 
proved that on one isolated occasion a shop 
assistant of the defendants, when asked for the 
plaintiffs’ “Primrose soap,” sold a bar of the 
defendants’ “ Imperial soap,” saying incorrectly 
that it was manufactured by the plaintiffs. 
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No intention to deceive was proved, nor any 
damage to the plaintiffs. 

Held— that this one isolated case, which 
might he due to a mistake, did not constitute a 
ground of action. 

Knight & Sons v. Ceisp & Go., (1901) 21 R P- 
[G. 670 — Warrington, J' 

209. Passing off — Absence of Fraud on jiartof 
defendant i^ersonalhi — Liability for occasional 
nets of Servant — Right to Injunction ] — Semble, 
where a master has adopted all reasonable 
measures to prevent his servants selling his wares 
as those of another person, an interdict ought 
not to be granted because his servants by inad- 
vertence or carelessness break his orders in a few 
instances. 

Montgomeeie & Co V. Young, (1904) 21 R. P- 
[C. 235 — Ot, of Sess- 

VTI. MISCELLANEOUS CASES. 

CONSTEUOTION OE AGEEEMENT; 

Estoppel ; “ Maeking bepore 

SALE ’ ; “ Original Design ” ; 

Jurisdiction; Construction of 
Injunction ; Meaning op “ Re- 
gistered”; Fraudulent Intent 

210 Patents, S,‘c., Act, 1883, Sect. 10.3.]— 
Using word “Registered” in reference to a 
trade mark not rogisteied in the United King- 
dom although registered in a foreign country. 

Mao Symons’ Stores, Ld v Shuttleworth, 
[(1898) 16 R P C 748— Div. Ct 

211 Using Word '•^Registered" in Reference 
to a Trade Marh not Registered in United 
Kingdom, altlunigh Registered in a, Foreign 
Count ri/ ] — The defendants, who weie merchants 
in Belfast, sold a box of baking powder, bearing 
a label with the words “ Trade Mark — Royal — 
Registered ” ; and on the obverse side were the 
woids “ M.mufactured by Royal Baking Powdei 
Company, New York.” The trade mark had 
been for many years, and at the time of the sale 
was, registered ui the United States, and bad 
also been for some years registered in England , 
but seven weeks previous to the sale it had been 
expunged from the Register in this country 
The defendants were prosecuted at Petty Sessions 
under sect 10.5 of the Patents, &c. Act 18^3, foi 
desciibing the tiade mark as registered ; and the 
magistrates being of opinion that the word 
“ Registered ” on the label did not necessarily 
imply that the trade mark was registered in the 
United Kingdom, and that being coupled with 
the woids ‘ Mainifactuied bv Royal Baking 
Powder Company, New York,” it might mean 
registered in the United States, they dismissed 
the summons : but stated a case for opinion ot 
the Court as to whether the Act had been 
infringed or not. 

Held — that the use of the word “ Registered ” 
amounted to a representation that, the trade 
mark was registered in the United Kingdom, 
which was not affected by the words describing 
where the article was manufactured, and that 
the magistrates ought to have convicted. 


Wright, Ceossley & Co. v William Dobbin 
[& Co., (1898) 16 R. P. C. 21— Q B D. (Ir.). 

212. ^''Brazilian Silver" — Injunction — Dis- 
tingnUhing Goods — Maher's Servant Respon- 
dent.'] — The defendants weie restrained by in- 
junction from using the words “ Brazilian Silver ” 
as descriptive of, or m connection with, nickel- 
silver goods not of the plaintiffs’ manufacture, 
without clearly distinguishing such goods from 
the goods of the plaintiffs’ manufactuie. Sub- 
sequently the defendants kept the old name, the 
“Brazihan Silver,” and then they added at the 
beginning, “ F. Whitehouse’s Brazilian Silver.” 

Held — that the defendants had not done 
what was necessary for the purpose of complying 
with the order. 

Held also — that the servant of the master 
should not have been proceeded against 

Daniel & Arter v Whitehouse & Eveuall, 
[(1899) 16 R. P. C. 71— Noith, J. 

218. Interests of Public — Utility — Kovelty or 
Originality — State of Knowledge Apart from 
Special Evidence — Patents, Designs and Trade 
Marks Act, 1883 (46 & 47 Vice c 57), ss. 47, 
51, 60.1 — The Patents, Designs and Trade Marks 
Act, 1883, creates a monopoly against the 
interests of the public, presumably m the 
interests of the public, in order that they may 
benefit by the originality of designs, and by the 
astuteness of inventors who make good designs. 

In considering the question of design the 
question of utility has no bearing. 

As a design must be, by sect. 47, a “ new or 
original design, not previously published in the 
United Kingdom," the state ot knowledge — apait 
from specific evidence — at the time of legistra- 
tion, and in what respects the design was new 
or oiigmal, may be taken into account when 
considering whether any vaiiations from the 
registered design, which appeal in the alleged 
infringement, are substantial or immateiial 

The real article to which the design has been 
applied should be stamped. 

Re Morton’s design, (1900) 17 R P. C. 117— 

[Farw'cll, J 

214. Fraudulent Intention — Setting a Trap — 
Burden of Proof — Tunc for Taking Proceedings ] 
—The plaintiffs were manufacturers of ladder 
tape, which is used in connection wuth A’'enet.mu 
blinds for supporting them. They manufactured 
and sold three qualities, one of wdiich they 
desired to be known, and which was usually 
known in the market specifically as “Cairs’” 
and was maiked Carrs’ The others had oilier 
marks The defendants cairied on business as 
drapers and haberdashers. The action was 
brought originally for an injunction in both, or 
one or other, of certain forms A part of the 
injunction originally asked forbad reference to a 
supposed selling of second quality. The plain- 
tiffs sent persons to the defendants’ shop to biij'’, 
and they bought, ladder tapes in older to catch 
the defendants if theji- were doing anything 
wrong. The defendants contended that it was 
necessary for the plaintiffs to show fraudulent 
intention. 
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Held — that the circumstance that there was 
no fraudulent mteution m the use of the marlcs 
did not deprive the plaintiffs of their right to 
the exclusive use of the names. 

Cellular Clothing Co. v. Jfaxton and Murraij 
([1899] A C. 32(i ; 68 L. T P. C 72 ; 80 L T 
809 ; 16 R. P. C. 397— H. L (Sc ), No. 2 1, suvra) 
followed. 

Held also — that it is wise on the part of the 
person setting a trap to send a written order, as 
there can be no ambiguity then about what is 
asked for ; that the burden was on the plaintiffs 
to make good their case and they had not done 
so ; and that proceedings were not taken by the 
plaintiffs, as they should have been, at the earliest 
possible moment, though this did not affect the 
right of the plaintiffs to an in]unction on their 
making out their case 

Care & Sons i Crisp & Co, Ld. (1902) 
[19 R. P. C. 497 — Byrne, J 

216 . Marking before Sale — Marking one Com- 
ponent Part — Patents, Pesigni and Trade Mark.'i 
Aet, im% (46 & 47 Vict. e. 57), s. 51 ]— The 
requirements as to marking before sale every 
article to which a registered design is applied is 
sufficiently complied with if the mark appears 
on some component part without which the 
article cannot he regaided as a complete aiticle. 

Ingram & Kemp, Ld. r, Edwards Bros., 
[(1904) 21 R. P. C. 463— Wills, J. 

216 . Jnrisdietion— Action for Infringement — 
Contesting Validitg of Trade Maik— Trade 
Mark Acts, 1883 (46 & 47 Vict. c. 57), ss. 62, 
81, 90, 117 ; and 1888 (51 & 52 Vict. c. 50, ss. 
18. County Courts Act, 1883 (51 &52 Vict 
c. 43), s. 56.] — The plaintiff brought an action in a 
County Court for infringement of a registered 
trade mark, and claimed an injunction. The 
defendant gave notice that he intended to 
contest the validity of the trade mark and to 
apply to the High Court to have it expunged 
from the register. 

Held — that the County Court Judge had no 
jurisdiction to try the action. 

Decision of the Divisional Court ([1901] 2 
K. B. 693 , 73 L. .T. K. B. 901 ; 63 W. R. 218 ; 
91 L. T. 629 ; 20 T. L. R. 661 ; 21 R. P C. 718) 
reversed. 

Bow v. Hart, [1905] 1 K. B. 592.; 74 L. J K. B. 

[341 ; 53 W. R. 372 ; 92 L. T. 181 ; 21 T. L. H. 

251 ; 22 R, P. C. 222—0. A. 

217 . Estoppel — Infringement — Plaintiff's 
E'ame as a Mark — Sale of Goods bearing Name 
— Such Goods originally eonsignet to Plaintiff's 
but rejected by them ] — ^Wine in casks labelled 
“Burgovne, London,” was shipped on approval 
to the plaintiffs, whose registered trade mark for 
wine was “Burgoyne.” The plaintiffs rejected 
the wine and resold it in casks by auction on 
account of the giowers. 

The defendants bought it at the auction, and 
resold it m bottles as “ Burgoyne’s superior 
Australian Burgundy.” 
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The pLamtiffs claimed an injunction restraining 
the defendants from so selling the wme. 

Held — that by reason of tiie plaintiff-,' con- 
duct the defendants were justified in believing 
that the wine was *• Burgoyne's ” wuie. and that 
therefoie the plaintiffs weie not enfitletl to anv^ 
lelief. 

Decision of Warrington, J. (21 R. P C. 5.50), 
reversed 

Bdrgoyne &. Co., Ld. r. Godphee A Co. (190, ’i) 
[22 R. P. C. 168—0. A 

218 . Construction of Agreement — Pownes' 
Gloves — Breach of CorenaHt.\ — The plaintiffs 
were an old estabhsheil firm of glovers trading 
as Fownes Bros. A Co., and the expiession 
“ Fownes ’ gloves ’ was held to be well known 
as denoting only gloves made by them. 

Before 1889, F .and A. Fownes had a retad 
glove business .at Liverpoo' .and a .small factory 
at W. The defendant having b aiglit these, 
resold the factory to the pl.untiffs, and cove- 
nanted not to rise the name of Fownes as a 
manufacturer or wholes.de dealer, hniiting its 
use to his retail hiisiness. 

He claimed the right to describe any gloves 
sold retail in his shop as ‘‘ Fownes’ gloves ” 

Held — that the expression denote 1 glove.s 
made by the plamtiff.s, and that the defend.ant 
had no right to apply it to gloves not siipplie I to 
him by them. 

Rigden and Others v. Jones, (190.5) 22 

[R. P. 0. 417— Eady, J. 

219 . Construction of Agreement — “ Gonpd 
Gallery'' — Sale of Premises — Business not Sold.] 
— The plaintiffs had been the ownera of the 
“Goupil Gallery.” where they carried on the 
business of dealers in pictures and works of art. 
They sold the premises to the defendant, their 
manager: they did not actually sell the business 
to him, but entered into an agency agreement 
with him, by which he was to be their only 
agent in England. 

Held — that on the facts of the case and upon 
the construction of the agreement as a whole the 
defendant was entitled to coutinue to use the 
name “ Goupil Gallery.” 

Decision of Parker, J. (97 L. T. 301 ; 23 
[T. L R. 681 ; 24 R. P. C, 665) affirmed. 

Boussod, Valadon & Co. v. March.\nt, (1907) 
[24 T. L. R. Ill— C. A. 
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I BYE-IA'WS. 

1. Eivcp'is Pare — Passenger Travelling t‘o 
Far— Refusal to Pay Fare — No Intention to 
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Defraud.'] — The appellant was summoned for 
unlawfully refusing to pay the fare legally 
demandable for his journey on a light railway 
The appellant, accompanied by his nephew, took 
two tickets to N. H., the fare being bd., and 
requested the conductor to set him down at the 
Queen’s Hotel, which is a place where cars 
stop on request. The conductor forgot to stop, 
and the appellant was carried 200 or 260 yards 
past his destination. The appellant did not 
leave the car, and on being spoken to said he 
was going to remain on the car as a protest, and 
afterwards that he was going to the ofBce of the 
company to lodge a complaint. He refused to 
pay the extra fare after passing H. H or to give 
hiB name and address, which he said he would 
only give to the manager. An inspector accom- 
panied the appellant to the office, where he gave 
his name and address and lodged his complaint. 
He was summoned for refusing to pay the 
excess fare under a bye-law which provided that 
“ Each passenger shall upon demand pay to the 
conductor or other duly authorised officer of 
the company the fare legally demandable for 
the journey.” 

Held — that the bye-law was good, and that 
the appellant could be convicted, though there 
was no intention to defraud. 

Tut'ELBT r. Tate, (1907) 71 J. P. 21 ; 9(1 L. T 
[24 ; 6 L. a. R. 448— Piv. Ct. 

2. Oiscene Language used by Pa'^senger — 
Town PoMoe Clauses Act., 1847 (10 & 11 Viet. 
G, 89), s. 28 — Tramways Acf, 1870 (33 & 34 Vict. 
e, 78), s. 46.] — Where an authority, or body of 
persons, have been given a statutory power to 
make bye-laws for the preventing of nuisances, 
they have also power to declare that particular 
things, if capable of being nuisances, ai'e, when 
done in their district, nuisances. 

The Tramways Act, 1870, s 46, enables the 
promoters of a tramway - subj’ect to the control 
of the Board of Trade — to make regulations “for 
preventing the commission of any nuisance in 
or upon any carriage, or in or against any 
premises belonging to them,” and “for regu- 
lating the travelling in or upon any carriage 
belonging to them,” provided that such bye- 
laws be not repugnant to the laws of that 
part of the United Kingdom where the same 
ai'e to have effect. The British Tramways and 
Carriage Company, Limited, made a bye-law 
that “ No person shall swear or use offensive or 
obscene language whilst in or upon any carriage, 

> or wilfully interfere with the comfort of any 
passenger.” 

Held — ^that the bye-law was valid and not 
ultra vires, though it did not contain any such 
words as “to the annoyance of passengers”; 
and that the Towns Police Clauses Act, 1847, 
does not intend to deal with or affect the power 
to make bye-laws under special circumstances, 
and dealing with particular places. 

Stnefiland v. Hayes ([1896] 1 Q. B. 290; 65 
L. J, M. C. 65 ; 60 J. P. 164 ; 44 W. R. 398 ; 74 
L. T. 137 ; 18 Cox 0. C. 244 — Div. Ct.) com- 
mented on. 


Gentel V. Rapps, [1902]1K.B.160; 7L.J.K.B. 

[105 ; 66 J P. 117 ; 60 W, R. 216 : 85 L T. 

683 ; 18 T. L. R. 72 ; 20 Cox C. C. 104 — 

Div. Ct. 

3. Producing Ticltet on Demand — BonS, fide 
Loss of Ticket — Demand to Deliver up Ticket or 
Pay Ills Fare.~\ — A bye-law of a tramway com- 
pany provided • “ Each passenger shall show his 
ticket if and when required to do so to the 
conductor or any duly authorised servant of the 
companjq and shall also when required to do so 
either deliver up his ticket or pay the fare legally 
demandable for the distance travelled by such 
passenger.” The respondent, on entering the 
car, paid his fare and received a ticket. In the 
course of the journey he lost it. On being asked 
to produce his ticket by the inspector he wis 
unable to do so, though the conductor admitted 
he had paid for ind received one. The respon- 
dent was then asked to produce his ticket, or pay 
the fare or leave the car, bet failed to comply 
wiih any of these requests. He was summoned 
for a breach of the bye-law. 

Held — that the bye-law was reasonable, and 
the respondent had infringed it. 

Hunt v. Geeen, (1907) 71 J P. 18 ; 96 L. T. 

[23 ; 23 T. L. E. 19 ; 6 L. G. R. 67— Div. Ct. 

4, Ticket — Condition printed on Back of 
Tiflket — Refusal to Acoept — Refusal to Deliver 
up — O^fwee.] — The appellant, a passenger on 
one of the trams owned by the Corporation of 
S., paid his fare, but refused to accept a ticket 
on account of a condition printed on the back of 
it, limiting the liability of the corporation in 
case of an accident to the passenger. The con- 
ductor apparently thought that the appellant 
took the ticket, but between them it fell to the 
floor. Later on an inspector asked the appellant 
for his ticket, who pointed it out to him lying on 
the floor, but refused to take it up or deliver it 
up to the inspector. The appellant was sum- 
moned for contravention of a bye-law, which 
provided that “ Each passenger when tickets are 
issued shall as and when requested to do so show 
his ticket to the conductor oi other servant of 
the corporation acting in performance of his 
duty, and shall also, when requested to do so by 
the conductor or other servant of the corporation 
acting in the performance of his duty deliver up 
his ticket or, in case of failure to produce such 
ticket, pay the fare legally demandable for the 
distance travelled over by such passenger.” 

Held — that the appellant had not been 
guilty of any offence under the bye-law. 

WiLSOE -y. Fearnley, (1906) 69 J. B. 166 ; 92 
[L. T. 647 ; 3 L. G. B. 470— Div. Gt. 

6. Tiaket taken between certain points — Right 
of Passenger to Alight between such points and 
continue Journey by another Tramcar — Tram- 
ways Act, 1870 (33 & 34 Vict. o. lS),s. 46.] — The 
respondent was summoned for that he being a 
passenger on a certain tramcar did not pay upon 
demand the fare legally demandable. The res- 
pondent had started from a particular point upon 
a tramway system, paying a fare which would 
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have entitled him to travel to another point. He 
alighted at an intermediate place, walked a 
certain distance, and then got on to another 
tramcar, and claimed to be entitled to complete 
the length of the journey he had paid for by 
this second car. 

Held — that the passenger was not entitled to 
do so, and could be rightly convicted of having 
travelled on the second tramcar without paying 
his faie. 

Bastable V. Metcalfe, [1906] 2 K. B. 288 ; 

[75 L. J. K. B. 670 ; 70 J. P. 343 ; 4 L. H R. 

1073— Div. Ct. 

II. CONSTRUCTION AND MAINTEN4NCE. 

And see Compulsory Purchase, Nos. 25,26. 

6. Alteraftnn of Telegraph Wires — Electrical 
Worhing— Crossing Badwiy—Poivcr to Raise 
Railway Telegraph Wires — Tramways Ait, 1870 
(33 & 34 Vict. c. 78), s. 30. J— Sect 30 of the 
Tramways Act, 1870, provides that promoteis of 
a tramway may “ where and as far as it is neces- 
sary, or may appear expedient for the purpose of 
preventing freguent interruption, of the tiafflo hy 
repairs" alter the portion of telegraph wires. 

Held — That the words in italics qualify only 
the words “as may be expedient,” and that 
promoters may alter the position of wires where 
necessary for the construction of a tramway ; 
and further that the duty of substituting other 
wires implies a pow'er to enter on land for the 
purpose of so doing. 

The section, therefore, enables a tramway 
company, which works its tramways by elec- 
trical power on the overhead tiolley system, to 
enter upon the land of a lail.^ ay company where 
the tramway crosses the railway line by a bridge, 
and alter the position of the railway company’s 
telegraph wires so as to enable the tramway 
company to comply with the Board of Trade 
regulations, made under the special Act, that the 
tramway wiie must be 21 feet above the surface 
of the road and must have a protecting wire 
2 ft. above the power wire where the tramway 
crosses the railway bridge. 

Rhondda Urban District Council, aotinc 

[by the Rhondda Tramways Co., Ld. v 

Tapp Vale Ry. Co., (1907) 21 T. L. R. 168— 

Bray, .1 . 

7. Arbitration under Light Railways Act — 
Costs — What Statute Governs — Lands Clauses 
Consolidation Act, 1845 (8 & 9 Vict. c. 18), s. 31 
— Arbitration Act, 1889 (52 & 53 Vict e. 49),__ 
s. 24, Sch. I. (i.) — Light Railways Act, 1896 (59 
& 60 Viet. c. 48), ss. 12 (I), 13 (1), (3) ]— 
Although an order authorising the construction 
of a light railway incorporates the Lands Clauses 
Acts, the provisions of the Arbitration Act (and 
not of the Lands Clauses Acts) apply to arbitra- 
tions arising out of the construction of the 
railway. Theiefore the costs of the reference 
and award are in the discretion of the arbitratoi . 

Baxter «. Midland Ry. (1905), 69 J. P. 389 ; 

[93 L. T. 538; 21 T. L. R. 708— Lawrence, J. 


8. Difference between Road Authority and 
Promoters — Mai ntenanoe of Pai ing — Arbi- 
tration under Statute — Jurisdiction of High 
Court Ousted — Objection to Jurisdietion first 
taken on Appeal — Norwich Electric Tramways 
Act, 1897 (60 & 61 Vict., c. ccliv.), 57 (5)— 
Tramways Act, 1870 (33 &34 Vict. c. 78), s. 33.] 

— Sect. 57 of the Norwich Electric Tramways 
Act, 1897, provided that “ if the company fail 
to keep in good condition to the satisfaction of 
the corporation . . . the junction of the paving 
laid and maintained by the company with the 
surface laid and maintained by the corporation, 
the corporation may, if they think fit, themselves 
at any time, after seven days’ notice to the 
company, do the work necessary for the repair 
and maintenance of the road, and the expense 
reasonably incurred by the corporation in so 
doing shall be repaid to them by the company 
with the addition of five per centum on such 
expense.” 

The corporation executed certain work which 
they alleged fell within the above jirovision 
(which the defendants denied), and brought an 
action against the company to recover the 
expenses incurred by them in executing such 
work, and for a declaration as to their rights. 
I’hilhmore, J,, gave judgment for the amount 
claimed, and made a declaration in favour of the 
corporation. 

The company appealed, and upon the hearing 
of the appeal for the first time objected to the 
j urisdiction of the High Court to hear the case 
upon the ground that the difference between the 
parties fell within sect. 33 of the Tramways Act, 
1870, and ought to be referred to an engineer, or 
other fit person, appointed by the Board of Trade 
under that sectiou, and that, therefore, the 
jurisdiction of the High Court was ousted. 

Held— that the dispute fell within sect. 33 of 
the Tramways Act, 1870, and that, therefore, the 
court had no jurisdiction to entertain the action. 

Norwich Corporation v. Norwich Electric 

[Tramways Co., Ld., [1906] 2 K. B. 119 , 75 

L. J. K. B. 636 ; 70 J. P 401 ; 64 W. R, 572 ; 

95 L. T. 12 , 22 T. L. R. 653 ; 4 L. G. R 1114 

— C. A. 

9. Electric Traction — Laying Wires under 
Footways — Proi'monal Order — Ingunction — 
Tramways Act, 1870 (33 & 34 Vict. 78), ss. 3, 
26.] — The defendants were authorised by a pro- 
visional order, made by the Board of Trade, 
under the authority of the Tramways Act, 1870, 
and confirmed by the Tramways Orders Con- 
firmation (No. 2) Act, 1896, to construct a tram- 
vay to be worked by electric traction, under a 
■System to be approved by the Board of Trade. 
A system was approved which involved the 
laying of underground electric feeders. 

Held — that in the absence of any provisions 
in the provisional order or the Tramways Act, 
1870, giving the defendants power to lay under- 
ground wiles, they were not justified in laying 
the electric feeders under the footways of the 
streets along which the tramway ran. 

Htdb Corporation v. Oldham, Ashton and 
[Hyde Electric Tramway, Ld., and 
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Others (1900), 64 J. P. 696 ; 16 T. L. E. 492— 

0. A. 

10 . JExoess of Potoer — “ Junction ” — New- 
oastle-Kpon-Tyne Tramw^iya and Improvement 
Act^ 1899 (62 iSi 6.1 Vict c. C3ixv.), ss. 7, 12.] — 
The plaintiffs, owners and occupiers of certain 
valuable property in ‘the defendants’ borough, 
being the corner premises between two streets, 
A and B. complained of what the defendants, in 
constructing certain tramways which they were 
authorised to make, had done in front of the 
plaintiff’s premises, viz., laid down a tramway 
thirty-three yaids long, joining a tiamway in 
street A and a tramway in street B, 

Held — that the tramway in question was not 
constructed in accoi dance with the powers of the 
Act empowering the defendants to construct and 
work m their city certain tramways ; and that 
there must be an injunction against the defen- 
dants compelling them to remove so much of the 
tramway as w'as not delineated upon the de- 
posited plans. 

Wilkinson and Marshall ■». Newcastle- 
[upon-Tyne Corporation (1902), 18 'J'. I;. 

E. 332 — Joyce, J. 

11. Gas and Water Oompanier— Nottce of 
intention to lay Tramway tn Street — Counter 
Notice to alter position of Mains — Times for 
givAng Notice — Tramioays Act, 1870 (33 & 34 
"Vict. c 78), s 30, subs. 1 ; s. 31.] — Where a 
tramway company gives a seven days’ notice to 
a gas or water company, under sect. 30, sub- 
sect. 1, of the Tramways Act, 1870, of their in- 
tention to lay down a tramway in a street in 
which mains belonging to the gas or water com- 
pany are laid, the gas or water company, if it 
thinks that the construction of the tramway as 
proposed would endanger the mains is not 
hound to give the counter notice under the above 
section to the tramway company — namely, a 
notice to alter the position of the mains — before 
the expiration of the seven days prescribed m 
the original notice. 

Semble, per Buckley, L J. : The gas or water 
company can only give the counter notice under 
sect. 30,'sub-sect. 1, before the execution of the 
work. 

The Hastings Tramways Company v. The 
[Hastings and St. Leonards Gas Com- 
pany AND ANOTHER, [19061 2 Ch 578; 70 
J. P. 540 ; 23 T. L. E. 4 ; 76''L. J. Ch. 60 ; 9o 
L. T. 684 ; 6 L. G. R. 142— C. A. 

12 . Interference with Gas Mains and Pipes 
— Arbitration— Powers of Arbitrator — Tram- 
ways Act, 1870 (33 & 34 Vict. e. 78), ss. 30, 32, 
33.]— In an arbitration between a gas company 
and a tramway company upon the question 
cf interference by the tramway company with 
gas mains and pipes, the arbitrator has juris- 
diction, if be thinks it necessary, to order the 
tramway company to lower existing mains, so 
that service pipes therefrom can he earned 
horizontally across the road below the bed of 
the tramway, and also to- order them to move ' 


gas mains m a lateral direction, so that access 
may be obtained to them in the future, without 
having to break up the bed of the tramway for 
the purpose. 

In re An Arbitration between the Ilford 

[Gas Co. and the Ilford Urban District 

Council (1903), 67 J. P. 239 ; 88 L. T. 237 ; 

1 L. G. E. 213— Div. Ct. 

13 . Lease of Tram way by Corporation to Com- 
pany — Agreement to heap Corporation free from 
all Expenses — Payment of Rates and Taxes. 1 — 
The Corporation of Glasgow agreed to construct 
certain tramways, and to lease the undertaking 
to the company for a term of twenty-three 
years. The companv agreed, inter aha, to pay 
to the corporation the expenses of borrowing, 
management, &c., and that “ this provision shall 
be so construed as lo keep the corporation free 
from all expenses whatever in connection with 
the said tramways.” 

By section 6 of the Valuation of Lands (Scot- 
land) Act, 1854, it is enacted that a tenant 
whose name has been, entered in the valuation 
roll as proprietor shall be entitled to relief from 
the actual proprietor there if, and to deduction 
from the rent payable by him to such actual 
proprietor, of such proportion of all assessments 
laid upon the valuations of such lands andheritages 
made under this Act, and payable by such lessee 
as proprietor in the sense of this Act, as shall 
correspond to the lent payable by such lessee to 
such actual proprietor as compared with the 
amount of such valuation. The company 
having primarily to pay, and having in fact 
paid, dunng the whole term of the lease, “ owners’ 
assessments, rates and taxes,” claimed to be 
reimbursed by the corporation. 

Held — that these payments were expenses 
connected with the tiamway, from which the 
company were bound by the terms of the above 
agreement to relieve the corporation, and that 
their action must fail. 

Glasgow Oorpobation r. Glasgow Tramway 

[and Omnibus Co., Ld, [1898] A. C. 631 ; 

14 T. L. K. 516~H. L. (Sc). 

14 . Power to Lay Extra Rads with Consent 
of Local Authority — Whether such Consent may 
be Refused Arbitrarily — Whether Refusal a 
Difference withm seat. 33 of Tramways Aet — 
Objection by Owners of Premises to Rail within 

'10^ feet of Footway — Whether Premises on one 
or both sides of the Road — What are “ Premises ” 
entitling Owner to Object — Lines laid in spite of 
Objections and Refusal of Consent-^ Trespass — 
Declaration — Removal — Damages — Tramway 
Act, 1870 (33 & 34 Vict. r. 78), ss. 9, Bide- 
ford Westward Ho ! and Appledore Railway 
Act, 1896(591^101.0 xviii.]. — A company owning 
a tramway along a road had power under their 
special Act to lay a second set of rails with the 
consent of the local authority, provided that no 
rail should be laid within 10 j feet of the foot- 
way on either side of the road, if one-third of 
the owners and occupiers of premises abutting 
on the place where the rail was to be laid 
objected. They proposed to lay rails within 
I lOJ feet of the footpath on the east side of the 
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road ; on tbat side a promenade abutted on the 
road, and the corporation, as owners of the soil 
of the promenade, objected , on the west side 
houses and shops abutted on the road, and all 
the owners and occupiers thereof objected : the 
local authonty also refused their consent. 
Nevertheless, the company laid their rails. 

Held — that they had committed a trespass, 
and must pay as damages the cost (at any rate) 
of lestoring the road 

Qu(sre, whether the refusal of the local 
authority to consent, was a “difference” to be 
submitted to arbitration under sect. 33 of the 
Tramways Act, 1870 ; or whether, if it was 
groundless and arbitrary, the company might 
disregard it , but the objections were valid tor 
(1) the esplanade was “ premises ” entitling the 
corporation, as its owneis, to object, and (2) 
even if it were not, the owneis of premises on 
the west side could object to a rail being laid 
within the prescribed distance of either footway. 

Bidepoed Deban Disteict Council v. Bide- 

[eoed, Westwaed Hoi AND Abpledoee Ry. 

Co. AND BEITISH ELECTKIC TEACTION CO., 
Ld., (1904) 68 J. P. 123— Farwell, J. 

16. Eoads— Breaking 'u.p — Eleetrio Trams — 
Connection xoitli Generating Station — Statutory 
Powers — London United Tramways Act, 1901 
(1 Edw. 7, c. cclx.), s. 27.]~By a private Act a 
tramways company obtained power to construct 
certain tramways to be worked by electricity. 
Section 27 of the Act provided that “ The com- 
pany may execute all such works on or in con- 
nection with the tiamways and in over or under 
the streets roads or bridges in or over which the 
same are laid as may be necessary or expedient 
for working the tramways by mechanical power 
as aforesaid and may lay down construct erect 
and maintain on in under or over the surface or 
bed of any street road footway budge river or 
place and may with the consent in writing of 
the owner and occupier of any house ct building 
attach to such house or building such posts con- 
ductors wires tubes mains plates cables boxes 
and apparatus and may make and maintain such 
openings and ways in on or under any such sur- 
face or bed as may be necessary or convenient 
either for the working of the tramways or for 
connecting any portions of the tramways or for 
providing access to or forming connections with 
any generating station or other stations engines 
machinery or apparatus.” 

The company proposed, for the purpose of so 
working their tramways, to lay down a line of 
cables passing through (among other places) the 
borough of Wandsworth, to connect their tram- 
ways with a generating station in Chelsea 
belonging to another company. 

The borough council moved to restrain the 
defendant company from breaking up any of 
the roa is within their jurisdiction. 

Held — that the company was entitled, under 
the latter part of sect 27 of their Act, which 
was in perfectly general terms, to execute works 
in these streets necessary or convenient for 


forming a connection with the generating station* 
and that the motion failed. 

Wandsworth Boeouoh Council r. London 

[United Tramways Co., Ld , (1905) 69 J B. 

340 , 21 T. L. R. 529 , 3 L. G. R. 836— 
Warrington, J. 

16. Roadi — Breaking np — Electric Tram — 
Laying Cables in Street not on Boiite — London 
United Trannouijs Act, 18!l8 (61 & 62 Vicr. 

G. cclvi.), 38.] — The provisions of sect. 39 of 
the London United Tiamways Act, 18! 8, autho- 
rise the promoters to lay a cable in a street along 
which they are not mtenUing to lay a line of 
tramways. 

Beentpord Urban Disieict Council r. 

[London United Tramways Co., Ld., 
(1905) 3 L. G. 11. 842, n. — Farwell, J. 

17. Bauds — Maintenance of — Dufy of Com- 
pany — JuiietwiC' of Pa ling and Siiifacel — 
A tiamway com pan}' were by their special Act 
to maintain m good condition “ the junction of 
the paving laid and maintained by the company 
with the suiface laid and maintained by ” the 
local authoiity. 

Held — that the word ■ junction ” was not to 
be construed literally, and that the company 
must maintain the even contour of the load 
where the two surfaces met. 

Norwich Corporation v Norwich £lec- 

[tric TramW-iYS Co, (1905) 91 I.. T. 658 — 

Phillimore, J. 

18 B,oad — B.epair Undertaken hy Bead 
Author ty — Transfer nf Lialnhty for Injuries 
Caused hij Xon- Repair — Tramuay AcU, 1870 
(33 & 34 Vict. c. 7s), si. 28, 29] — Where a tram- 
way compa'^'y enters into a contract with the 
road authority under sect. 29 of the Tramways 
Act, 1870, and the load authority undertakes 
the repair of that poi tion of the road on which 
the tramway is laid, the tramway company is 
exonerated from liability for injuries caused by 
non-repair, and the liability is transferred to the 
road authority 

Barnett r. Poplar Corporation, [1901] 2 

[K. B. .319 ; 70 L. J. K. B 698 ; 49 W. R 674 ; 

84 L. T. 845 ; 17 T. L. R. 461— Div. Ct. 

19. Setts on a Tramway Line — Duty of the 
Company to Counteract Slipperiness — “ Good 
Condition and Repair" — Liability for Neglect 
— Tramways Act, 1870 (38 & 34 Vict. c. 78), 
8. 28.] — By sect 28 of the Tramways Act, 1870 
a tramway comjiany must “ maintatn and keep 
in good condition and repair, with such materials 
and in such manner as the road authority shall 
direct and to then satisfaction,” the roadway 
between their lines This obligation extends 
beyond the mere laying of proper setts, and 
includes the keeping of the surface m good and 
proper condition for the benefit and safety of 
the public. 

The respondent had been injured by bis horse 
slipping upon the setts of a tramway company ; 
it was proved that the setts had by use become 
dangerously slippery, and that the company had 
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been directed by the road authority to scatter 
sand upon them, but had neglected to do so. 

Held— that it was the company's duty in 
some way to counteract the defective surface 
of the setts, and that they were liable for the 
respondent’s injuries. 

Decision of the 0. A. (Ireland) affirmed. 

Dublin United Tramways Co., Ld. r 
[Martin Fitzgerald, [1903] A. 0. 99 , 72 
L. J. P. C. 52 ; 67 J. P. 229 ; 51 W. K. 321 , 87 
L. T. 532 ; 19 T L. R. 78 ; 1 L. G. E. 386— 

H. L. (Ir.). 

20. WorTis — Substantial Commencement of, 
within a Year — Evidence of— Cesser of Powers — 
Notice in Gazette — Tramways Aut, 1870 (33 & 34 
Viet. c. 78), s, 18.] — The defendant corporation 
were, on the 6th August, 1900, empowered by 
Act of Parliament to con.s(ruct in their borough 
certain tramways. The Corporation had adopted 
a scheme, prepared under their orders by their 
own engineers, for the construction of the tram- 
ways, and had negotiated for and completed the 
purchase of land for the erection of offices, 
generating station, and other works. They had 
laid plans and estimates before the Board of 
Trade, and had applied for and obtained the 
sanction of the Board of Trade to their raising a 
loan of £174,000 for the purpose of constructing 
the tramways. They had also entered into 
binding contracts for the supply of electric cars 
at a price of £28,020, and for the supply, the 
fixing, and installation of dynamos and electric 
machinery for working the tramways. These 
contracts provided that the work must be com- 
mence i immediately. The question ai ose whether 
the works which were authorised had been “sub- 
stantially commenced” within one year from the 
6th August, 19C0. It was admitted that nothing 
had actually been done as part of the works of 
the tramways within the yenr. 

Held — that the notice of the Board of Trade 
in the Gazette that the works had not been sub- 
stantially commenced, which is made by sect. 18 
of the Tramways Act, 1870, conclusive evidence 
for the purpose of that section of non-completion, 
non-commencement, or suspension, is not the 
exclusive or only evidence which the Court can 
accept 

In re Dudley and Kingsvoinford Tramways Co. 
([1893] 8 E. 6 ; 63 L. J. Oh 108 ; 42 W. R. 126 , 
69 L. T. 711— Kekewich, J.) disapproved. 

Held also— that the “ substantial commence- 
ment of the works" meant the execution of 
physical works, and that upon the evidence 
there had been no substantial commeucement of 
the works within the specified time ; and that 
an injunction to restrain the defendants from 
commencing or continuing to construct the 
tramways must be granted. 

Decision of Eady, J. ((1902) 18 T. L. R. 661), 
reversed. 

Attosney-Gbneeal u . Bouenbmodth Coe- 

[EOEATION, [1902] 2 Oh. 714 , 71 L J. Ch 
^ 730 ; 87 h. T, 252 ; 18 T. L. R. 661 ; SI W. R 

129—0. A' 


III. PURCHASE BY LOCAL AUTHORITY. 

And see Public Authorities, 17—19. 

21. “All Lands, Buildings, Works, Materials, 
and Plant ” — Tramways partly owned by 
Promoters, and partly leased to Them by 
Local Authority — DepUs used for entire System 
— Obligation to purchase all Deptts — Tramways 
Aot, 1870 (33 & 34 Viet. c. 78), s. 43.]— The 
claimants — a tramway company — were, the lessees 
from the Manchester Corporation of a number of 
tramways in that city. They were also the 
owners of other lines m the city, and of lines 
running through about a dozen urban districts 
outside and around the city. They worked both 
the leased lines and their own lines as one under- 
taking, the two together forming, m fact, one 
system ; and this was the only piacticable way 
of working them. For the general purposes of 
the whole undertaking they acquired or built 
dep6ts (stables, &c.),in different places, and they 
puichased cars, horses, and plant, which were 
used indiscriminately over the whole system. The 
lease from the corporation of the lines in the 
city fell in, and the corporation, having in view 
the acquisition and working of the whole system 
by themselves, granted no renewal. In order to 
get possession of that part of the system which 
belonged to the tramway company, the corpo- 
ration served the company with notice under 
sect. 43 of the Tramways Act, 1870, requiring 
the company to sell such part of the lines of the 
system as was within the city and belonged to 
the company ; and at the same time they pro- 
cured the different local authorities to serve 
similar notices with reference to those lines which 
were within the districts of those authorities. 
The scheme of the corporation was to acquire 
the whole of the lines, to find all the necessary 
money for the purchase, then to electrify the 
whole system and work it for their own profit 
and for the profit of the different districts. The 
parties were not able to agree upon the sum of 
money to be paid by the corporation and the 
different districts for the property to be acquired, 
and thereupon the matter was left to the decision 
of an arbitrator, “to fix one entire sum as the 
value of aU the tramway’s undertakings within 
the districts of the purchasing authorities, and to 
apportion such sum amongst the purchasing 
authorities, and to decide what property or things 
other than the permanent way of the tramways 
within their respective districts should be traus- 
feried to the respective purchasing authorities 
by the claimants in respect of the purchasing 
authorities’ proportion of the purchase-money.” 
The question arose whether the arbitrator, in 
making his award, was bound to exclude from 
his consideration some part of the properties in 
question, by reason of the fact that though the 
whole of such properties were used with the 
tramways then being acquired, they were also 
used for the purposes of the leased lines which 
were not being acquired. 

The arbitrator awarded ^496,000 to be reduced 
to £230,000, if Ms view of the law was incorrect. 

Held — that the finding of the arbitrator that 
all the depots and plant were suitable to and 
used for every part of the system could not he 
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disturbed ; that the opinion of the arbitiator 
that under the words of the statute he was 
bound to accede to the demands of the claimants 
ought not to be dilfeied from ; and that the whole 
undertaking was within each district for the 
purposes of sect. 43 of the Tramways Act, 1S70. 

MAl^OH-fiSTER CAEKIAGE AND TRAMWAY Go, 

[i'.Manohestee Corporation and Others 

(1903) 67 J. P., 14 ; 87 L, T. 504 ; 18 T. L. R. 

779 — Bigham, J 

On appeal a compromise was arrived at, after 
two days’ argument, on terms including a pay- 
nieut of £335,000 (19 T L. R. 439-0. A ). 

22. “A lanis, hiild i ngs, idnrlix, materials a lul 
plant ” mltahle to and wed for the gmvpobex of 
the TJndertahing — Purchase of Depth — Valua- 
tion of TJndertahing — Parliamentary Coxtx — 
Costa of obtaining Powers to construct and 
work TJndertahing — Costs of opposing Bills m 
Parliament — Tramways Act, 1870 (33 & 34 
"Vict. c. 78), s, 43.] — A tramway company 
were owners and lessees of a system of tram- 
ways running through the city of M anchester, 
the borough of Ashton-under- Lyne, and various 
urban districts. The corporation of Man- 
chester and the councils of various urban 
districts through which the tramway system 
ran, served the company with notices under 
sect. 43 of the Tramways Act 1 m 70, requiring 
them to sell the lines owned by them within 
those districts. In an arbitration held to 
settle the sums to be paid the arbitrator decided 
that a depot in Ashton-under-Lyne shonld be 
taken by the purchasing authorities, and his 
decision was upheld by Bigham, J. (67 J. P. 14) 
The purchasing authorities appealed from that 
decision, and in the Court of Appeal the judg- 
ment of Bigham, J , was set aside by consent of 
the parties upon terms which were not disclosed 
Subsequently the corporation of Ashton-under- 
Lyne served the company with notices under 
sect. 43 of the Tramways Act, 1870, requiring 
them to sell th^lines within the borough. In 
an arbitration held in consequence of those 
notices the company contended that the cor- 
poration of Ashton-under-Lyne were bound to 
purchase the above-mentioned depot, and the 
arbitrator awarded that such depot should be 
purchased by the corporation. 

Held — that the corporation were bound to 
purchase the depdt in question as being suitable 
to and used for the purposes of the undertaking 
within their district within the meaning of 
sect. 43 of the Tramways Act, 1870, not- 
withstanding the fact that in the previous pro- 
ceedings it bad been decided that such depdt was 
suitable to and used for the purposes of the 
undertaking within other districts. 

Held also — that in an arbitration to deter- 
mine the amount to be paid by a local authority 
upon the purchase of a tramway undertaking 
under sect, 43 of the Tramways Act, 1870. the 
arbitrator must take into consideration the costs 
incurred by the undertakers in obtaining Par- 
liamentary powers to construct and work the 
B.D.— VOL. III. 


tramway, and that no allowance should be made 
for depreciation under that bead. But that the 
arbitrator should not take into account costs 
incurred by the undertakers in op])osing Bills in 
Parliament for the purpose of protecting their 
undertaking. 

In re Manchester Carriage and Tram- 

[WAY Co., LD., and ASHTON-HNDER'LYNE 

Corporation, [190.)] 68 J. P.576 — Bigham, J. 

23. Authorised Tramway Running on Private 
'■ Land into a Car Factory — Car Factory not 
suitable to and used by Company for Purposes 
of TJndertahing within District — Agreement to 
tahe all of Car Factory or none — Payment for 
Easement of Tramway Running into Car 
FaotoryJ\ — Tramway No. 13, of the North 
Metropolitan Tramways Company, within the 
district of the Leyton Urban District Council, 
authorised by the North Metropolitan Tramways 
Act, 1870, passed for some distance over private 
land, and for at least sixty-two feet penetrated 
within the entrance gates of a large car factory 
erected on their land by the company, and for 
at least four feet eight inches under the roof 
and within the walls of the car factory. On 
the purchase by the council from the company 
of this and other tramways, and “all lands, 
buildings, works, materials and plant of the 
company suitable to and used by them for the 
purposes of their undertaking within such dis- 
trict” (that of the local authority) under sect. 31 
of the said Act, which is very similar in its terms 
to sect. 43 of the Tramways Act, 1870, an arbitra- 
tor found that the car factory was not suitable 
to and used by the company for the purposes of 
their undertaking within the district, and he 
awarded and determined the value of the portion 
of the permanent way of tramway No. 13, which 
was upon the private land, including the entrance 
gates, but not including the value of any build- 
ings, to be the sum of £125, It appeared that, 
upon a contention as to whether the car factory 
was severable or not, the council and the com- 
pany had agreed that the council should either 
purchase the whole of the car factory oi none at 
all. 

Held — that as part of tramway No. 13 ran 
into the car factory on to private land, the coun- 
cil must pay for not only the materials of the 
tramway, hut also for some easement or some 
estate or interest m the soil upon which the 
tramway ran. That the agreement made between 
the conacil and the company did not, on that 
account, oblige the council to purchase the whole 
of the car factory, as the agreement was not 
made with reference to this easement or interest. 
As it did not appear that the arbitrator had not 
allowed for this easement or interest in the £125 
awarded for that part of tramway No, 13, the 
award would not be remitted to him upon that 
point. 

North Metropolitan Tramways Co., Ld. v. 

[Leyton Urban District Council, [1907], 
71 J. P. 586— Uiv. Ct. 

24. Building “ Suitable to and used for the 
purposes of" the TJndertahing — Depot outside 
District of Local Authority— -Liability to Pay for 
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— “ Then, value"— Tranmays Act, 1870 (33 feSl 
Viet. e. 78), s. 43.] — Upon the purchase by a 
local authority of a tramway undertaking under 
sect. 43 of the Tramways Act, 1870, the pur- 
chasing authority are bound to take and pay for 
a depot which is “ suitable to and used for the 
purposes of ” the undertaking wdthin their dis- 
trict, although the depOt is situated outside their 
district. A finding that a dep6t is used “ with ” 
and is suitable to an undertaldng is sufficient to 
create this liability. 

The words “within such district” in the 
section qualify the word “undertaking,” and 
not the words “ lands, buildings, works, materials 
and plant of the promoteis.” 

“ The then value ” of the undertaking, etc., in 
the section means the value, at the date of the 
notice, to the promoters, and not the value to the 
purchasing authority. 

The promoters are not under any obligation to 
make a good title to the adjuncts and accessories 
for which the purchasing authority has to pay ; 
but defects in title may be taken into considera- 
tion by an arbitrator when fixing the amount to 
be paid. 

Decision of the 0 A. (69 J. P 57 ; 21 T L. R. 
91 ; 3 L. G. E. 146) reversed. 

In re Manchester Carriage and Tramway 
[Oo. AND SWINTON AND PeNDLEBURY UrBAN 
District Council, [1906J A. 0. 277: 75 
D J. K. B. 839 ; 70 J. P. 81 ; 93 L. T. 821 ; 
22 T. L. E 164 ; 4 L. G. E. 214— H.L. (E.). 

25 . Contingency of Purohase under Local 
Act — ■ Compulsory Purchase — Value — Tram- 
ways Jet, 1870 (33 & 34 Viet. c. 78), s. 43.]— 
By the Southampton Streets Tramways Act, 
1877, the company was empowered to construct 
and maintain tramways. The Act contained 
provisions under which the corporation might 
purchase the undertaking at any time after the 
expiration of eleven years and before the expi- 
ration of twenty-one years from the passing of 
the Act under the terms of the Lands Clauses 
Acts. Parts 2 and 3 of the Tramways Act, 1870 
(which include sect. 43), were incorporated with 
the Act. In the year 1897 (before the expiration 
of twenty-one years) the corporation obtained 
an Act which provided for the compulsory sale 
and purchase of the undertaking under the terms 
of the Lands Clauses Acts. , 

HELD~tliat the Act of 1897 did not destroy 
the contingency of purchase after the expiration 
of twenty-one years under sect. 43 of the Tram- 
ways Act, 1870, but that it provided for the sale 
of the interest the company possessed at the 
time it Was passed, which was the right to carry 
on the undertaking subject to the contingency 
of purchase by the corporation after the expira- 
tion of twenty-one years under the provisions of 
sect. 43 of the Tramways Act, 1870. 

Decision of Divisional Court (80 L. T. 236 ; 
IS T. L, E. 217) affirmed. 

IN RE An Arbitration between the South- 
[ambton Tramways Co. aito the South- 
AMBTON CORBORATION, [1899] 63 J. P. 788 : 

81 L. T. 652 ; 16 T. L. R. 38— C. A. 


26 . Noticeto Purehase — Price Not Yet Agreed 
Upon — Right to Tahe Possession — Injunction — 
Tramways Act, 1870 (33 & 34 Viet, c 78), fi. 43.] 
—A local authority who have given notice of 
their intention to purchase tramways under 
sect. 43 of the Tramways Act. 1870, have no 
right to take possession thereof until a price has 
been agreed upon and paid, and an in]unction 
will be granted restraining them from so doing. 

Manchester Carriage and Tramway Co. 

[v. Manchester Corporation and Stret- 
ford Urban District Council, [1903] 67 
J. P. 17 ; 87 L. T. 678— Eady, J. 

27 . Price— Basis of Valuation — Dudley and 
District Light Railways Order, 1898.] — By an 
agreement entered into between an electric 
traction company and the corporation of a 
borough, after reciting that the corporation had 
withclrawn their opposition to a Light Hallways 
Order which the company were promoting upon 
the terms thereinafter appearing, it was agreed 
that the company should construct railway No 6 
under the Order, and should on the expiration 
of a period of four years from the making of the 
Order sell the railway to the corporation at a 
price to be settled, in case of difference by the 
Board of Trade (for which an arbitrator was 
subsequently substituted), and the Order autho- 
rised the corporation to purchase this railway 
at the time and in the manner prescribed by the 
agreement. 

Held — (Lord Collins dissenting) on the con- 
struction of the agreement and the Order, that 
the price must be fixed upon the basis of a 
valuation of the structural value of the railway 
regarded as a railway in situ capable of eaining 
a profit, and not upon the basis of the value of 
the railway to the company as an income-earning 
concern. 

Decision of 0. A. (71 J. P. 140 ; 96 L. T. 340 ; 
5 L. G. R. 367) reversed. 

In re Dudley, &o., Electric Traction Co. 

[AND Dudley Corporation, (1907) 7i J. P. 

481 ; 97 L. T. 656 ; 5 L. G. R. 1077— H. L. (E). 

28 . Private Act — Tramways Act, 1870 (33 & 
34 Viet. c. 78), s. 43.J — The provisions of a 
public Act of Parliament can only be overridden 
or varied by clear and express enactment or 

j clear implication in a private Act. 

By the Wallasey Tramways Act, 1878, the 
appellants were authorised to construct and 
work certain tramways, partly within and partly 
without the respondents’ district. The Act 
incorporated certain parts, including sect. 43 
of the Tramways Act, 1870, “ except where 
expressly varied by this Act.” By sect. 37 of 
the private Act the local hoard were empowered 
to purchase the tramways at any time within 
fifteen years from the passing of the Act on 
giving six calendar months’ notice Section 43 
of the Tramways Act, 1870, provides that the 
local authority may, within six months after the 
expiration of a period of twenty-one years from 
the grant of the powers, by notice require the 
promoters to sell the undertaking to the local 
authority. 
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Purchase hy Local Authority— 

Held — that there was nothing inconsislent 
between the two Acts, and there was nothing 
in the private Act to exclude the operation of 
sect. 48 of the public Act. 

Wallasey United Tramways and Omnibus 

Co. T. Wallasey Urban District Council, 
(1901) 17 T, L. K. 152— H. L. (E ). 

29. Valuation of Tramway — “ Then Value " 
— Contrihutions towards Street Wnlemng which 
would, he neo’^ssary in constructing a New Tram- 
way — Tramways Act, 1870 (33 & 34 Vict. c. 78), 
s. 43.] — A local authority served upon a tram- 
way company a notice to purchase their under- 
taking under sect. 43 of the Tramways Act, 
1870. At the time when the tiamway was con- 
structed the promoters of tramway undertakings 
were not required to contribute towards the cost 
of widening the streets through which the 
tramway passed, and the tramway in question 
W'as laid in unwidened streets. But at the date 
of the notice to purchase it was the practice to 
require such promoters, as a condition of ob- 
taining Parliamentary powers, to contribute 
one-third of the cost of wndening tne streets 
through which the tramway passed. 

Held — that in assessing the “ then value ” of 
the tramway under sect. 43 of the Tramways 
Act, 1870, the arbitrator ought not to take into 
consideration the fact that the local authority 
would have to contribute towards street widen- 
ings if they constructed the tramway at the 
date of the notice to purchase. 

In be London, Deptford and Greenwich 
[Tramways Co, and London County 

Council, [1906] 1 K. B. 316 ; 74 L. J. K. B. 

143 ; 69 J. P, 98 ; 63 W. il. 411 ; 92 L. T. 124 ; 

21 T. L. K. 172 ; 3 L. G. B. 103— Bray, J. 

IV. MISCELLANEOUS. 

And sea Highways, Nos. 129-131 ; Rates 
AND Rating. 

30. Agreement with Advertising Contractors 
— “ Regular Running ” — Electric Tramcar — 
Construction of Contract ] — An advertising con- 
tractor entered into an agreement with the 
S. Corporation, whereby it was agreed that the 
corporation should permit the contractor for 
five years to use and enjoy the exclusive privilege 
of advertising on all the tramcars belonging to 
the corporation ; that the contractors should pay 
the corporation certain specified annual rents for 
each and every “regular running” electric tram- 
car, such rents to be payable in advance upon 
the usual quarter days, and that the contractors I 
should remove all advertisements from any 
vehicles which the corporation might direct to 
be repaired and reinstate them alter the com- 
pletion of such repairs, and that the contractois 
should not be entitled to any compensation in 
respect thereof. 

The contractors contended that they were only 
liable to pay rent for vehicles which were 
regularly run, and not in respect of a vehicle 
while it was not running ; and brought an action 
for an account of the number of regular running 


vehicles and of the money paid by them to 
defendants 

Held — that “ regular running ” cars included 
any cars which were m the service of the under- 
taking as rolling stock for regular use at the 
commencement of the year the rent for which 
was in question, and which were intended for 
employment in the service as regular running 
cars ; and that regular running w as not incom- 
patible with occasional withdrawals from use for 
repairs. 

Griffiths and Millington, Ld. v. South- 

[ampton Corporation, (190()) 70 J. P. 179 ; 

22 T. L. E. 301 ; 4 L. G. E 316— Buckley, J. 

31. Electric Tramway — HacTtney carriage'’’ 
— “ Omnibus ” — “ Tramcar ” — Rads laid in 
Street — Licence — Toion Police Clauses Act, 1847 
(10 & 11 Vict. c. s9),.?. 37 — Toion Police Clauses 
Act, 1889 (.52 & 53 Vict. c. 14), ss. 3, Light 
Railways Act, 1896 (69 Sc 60 Vict. e. 48).] — 

A carnage of a light railway constructed under 
an order made under the Light Railways Act, 
1896, and running on lines laid in the streets of 
the liorough is not “an omnibus” withm the 
meaning of sect. 3 of the Town Police Clauses 
Act, 1847, nor a “ tramcar ” within the meaning 
of the Town Police Clauses Act, 1889, but is 
subject only to the provisions of the statutes 
affecting light railways. Such a carnage does 
not, therefore, require a licence to ply for hire 
under sect. 37 of the Town Police Clauses Act, 
1847. 

Yorkshire (Woollen District) Electric 

[Tramways, Ld. t. Ellis, [190f] l K. B. 

396 ; 74 L. J. K. B. 172 ; 53 W. H. 303 ; 69 

J. P. 67 ; 92 L. T. 202 ; 21 T. L E. 163 ; 

3 L. G, R. 139 ; 20 Cox C. C. 795— Uiv. Ct. 

32. Lease of Right to Advertise — Tramway 
' Tahen Over by Corporation under Act of Par- 
liament — Voluntary Windinc-up of Company — 
Right of Lessee to Prove in Winding-up — Com- 
pulsion of Law.) — By several leases the B. cor- 
poration leased to the B. tramway company the 
sole right of user of the tramways in B. belong- 
ing to the corporation. The company gianted a 
licence to 0. for a term of years of the sole light 
to advertise m their tramcars. 

By the Bradford Corporation Act, 1901, the 
corporation took over the leases of the company 
on paying them compensation. The company 
petitioned against the Bill, but withdrew their 
opposition on certain clauses being inserted in 
the Bill. 

The licensee claimed compensation in the 
windmg-up of the company. 

Held — ^that under the circumstances, the Act 
afforded no defence to the licensee’s claim, and 
that he was therefore entitled to prove in the 
winding-up. 

Re Bradford Tramways Co., Ld., (1904) 68 
[J. P. 362 — Buckley, J. 

33. Negligence — Electric Tractinn — Horse on 
Highway irighiened bg Approach of Car — 
Driver oj Car Signalled to Stop — Duty of Driver 
of Car to Persons using Highway — Common Law 
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Miscellaneous — Continued. 

Obligat ion.l — The plaintiff’s horse was frightened 
at the approach of an electric tiamway car, and 
became restive, when the plaintiff held up his 
hand and shouted to the driver of the car to stop, 
until he could get past it. The plaintiff’s horse 
and trap were not then upon the metals along 
whuh the tramcar was approaching. The driver 
of the car, in disregard ot the plaintiff’s signal 
and shouting, drove the car on without any stop 
or abatement of pace, whereupon the plaintiff’s 
horse, when the car was close upon him, from 
fright swerved round, so that the trap came upon 
the tramway, and the tramcar ran into it, and 
the plaintiff was thrown out and injured. 

Held — ^that there was no pretence for the 
proposition that, because the defendant company 
were authorised to run tramways on the highway, 
their drivers were exempted from the common 
law obhgation to take reasonable care not to 
injure persons lawfully using the highway ; and 
that the verdict for the plaintiff must stand, 

Rattee v. NoawicH Electric Tramway Co., 
[(1902) 18 T. L, R. 562— C. A. 

34 . Obstruof/ion — Tramline so near to Kerb 
that Vehiole cannot pass Tram — Alleged Right to 
drive Vehicle on Near Side of the Road — Wilful 
Obstruction — Tramways Act, 1870 (3’8 &31 Vict. 
c, 78), s. 50,]— The single lines of a tramway 
constructed under an Act of Parliament were at 
one place on a road — on an incline sonae 250 or 
300 yards long— so placed that there was no 
room for a vehicle to pass between a tramcar 
and the kerb on one side of the road. At the 
top and at the bottom of the incline were loops 
which would enable a tram to pass another 
vehicle on that side of the road. There was 
ample room for a vehicle to pass a tramcar on 
the other side of the road. A dray coming 
down the incline proceeding on its near or left 
side of the highway met an electric tramcar 
which was lawfully running on the said lines, 
proceeding up the hill. As there was no room to 
pass, both vehicles stopped, and remained facing 
each other for fifty minutes, at the end of which 
time the tramcar backed to the loop at the 
bottom of the incline. The driver of the dray 
had been instructed by his employers not to 
cross over the tramlines on to his wrwug side, to 
make way for tramcars A summons was taken 
out under sect. 60 of the Tramways Act, 1870. 
against the drayman for wilfully obstructing the 
tramcar. The justices dismissed the summons, 
saying that they were of opinion that the dray- 
man had not acted unlawfully in maintaining 
his right to drive on his left or customary driving 
side, and that consequently there had been no 
wilful obstruction on the part of the respondent. 

Held — that as there was a doubt as to whether 
the justices meant that the drayman had an 
absolute right to continue on his left-h'tnd side 
or merely that, owing to the action of the tram- 
car driver, the drayman’s obstruction was not 
wilful, the case must be remitted to the justices 
to decide whether there had been wilful obstruc- 
tion on the part of the drayman, with the 
direction that the drayman had no absolute 


right to maintain his course ort the left, putting 
the tramcar driver to any amount of incon- 
venience, and the tramcar driver had no absolute 
right to make all other vehicles get out of his 
way, if, by acting reasonably, he could avoid 
inconvenience to them. The drivers of bO'th 
vehicles must act reasonably. 

Hartley v. Chadwick, (1901) 68 J. P. 612 — 

[Div. Ct. 

35 , Stage Carriage" — Tramcar — Stage Car- 
riages Act, 1832 (2 & 3 Will. 4, o. 120), s. 5— 
Railway Passenger Duty Act, 1842 (5 & 6 Vict. 
c. 79), s. 13.] — By sect, 5 of the Stage Carriages 
Act, 1832 (repealed by 32 & 33 Vict c. 14, s 39), 
it was provided that the term “ ‘ stage carriage ’ 
shall not be deemed to extend to or include any 
carnage used or employed as aforesaid wholly 
upon any railway.” 

Held — that the above provision had not the 
effect of preventing a tramcar being a “stage 
carriage " within sect. 13 of the Railway Passen- 
ger Duty Act, 1842 ; that the words “ used or 
employed upon any railway ” did not apply to a 
tramway ; and that the word “ railway ” was 
there used in regard to what had since become 
so well known under that name. 

Briak V. Atlward, (1902) 18 T. L, R, 371— 

[Div. Ct. 


TRANSVAAL COLONY. 

See Dependencies and Colonies. 


TREASON. 

See Criminal Law and Procedure. 


TREASURE TROVE. 

See Crown Practice, 16. 


TRESPASS. 

And see Bailment, 7 ; Bankruptov, 
212 ; Game , Highways, 22, 23, 

1 . Assault by Servant Acting in Course of 
Employment.']— The servants of a railway com- 
pany arrested a cabman for a breach of the peace 
committed within the precincts of a station, and 
took him to a neighbouring police office, _ In 
an action for damages by the cabman against 
the company an issue was allowed : “ Whether 
the cabman was wrongfully and foicibly taken 
into custody and removed from the railway 
station to the police office by the servants of the 
railway company while acting in the course of 
their employment by the railway company.” 

Wood v. North British Ry. Co., (1899) 1 F. 

[562 , 36 S. L. R. 407. 
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Trespass— CfejiiMiHCfZ. 

2. Comnittal Order — Sums ni fact paid mi 
Account — Arrest for whole Sum.'] — A party who 
merely states his case to a tribunal is not guilty 
of a trespass if that tribunal acts upon his 
statement, and in so doing makes some mistake. 

Carratt t. Morley ((1841) 1 Q. B. 18) 
followed. 

Where a valid committal order is issued upon 
a plaintiff’s request and he merely tells the 
proper official to do his duty, he is undei no 
liability to the defendant if the latter is arrested 
for the whol e sum, whereas he has in fact paid a 
portion without the knowledge of the plaintiff. 
It is for the defendant to satisfy the official that 
he has discharged himself fiom liability under an 
order good upon the face of it. 

Saunders v. Swansea Ficjance Co., Ld., and 
[Another, (1905) 21 T. L. E. 317— C.A. 

3 . False Imprisonment — Qoienior of Gaol — 
Detention of Prisoner hy Warders after Acg u itta I 
— LiO/hility of Governor for Acts of Warder — 
Prison Act, 1865 (28 & 29 Viet. c. 126), s. 58.]— 
A prisoner, who had been on bail, was acquitted 
of a charge of felony at Quarter Sessions and 
ordered to be discharged He was then taken 
by the warders who were in charge of the 
prisoner to the cells below the Court and 
detained ihere by them for a short time until 
they had ascertained fiom him certain particu- 
lars, The governor of the gaol was not pi esent 
at his trial, nor was the detention effected by 
his orders. In an action against the governor 
for false imprisonment, 

Held — that the governor was responsible for 
the illegal acts of the warders in so detaining 
the acquitted prisoner. 

Mbe V. Cruickshank, (1902) 86 L. T. 708 ; 18 

[T. L. E. 271 ; 20 Cox 0. C. 210 ; 66 J. P. 89— 
Wills, J., Manchester Assizes. 

4 . False Imprisonment — No actual ’Violence — 
No belief of any Legal Authoritij — Indictable 
Offence!] — Mere false imprisonment without any 
belief in the existence of a legal right to detain 
is an indictable offence, although no actual 
assault or battery take place. 

So held in a case where a surgeon was 
called to attend a woman in the early stages of 
labour, but not likely to need his services for 
some hours, and the door was locked to prevent 
his leaving the house until the child was born. 

Ebx V Linsberq, (1905) 69 J. P 107 — Common 
[Serjeant, C. C. Ot. 

5 . Parent and Child — Injunction to Restrain 
a Son from Entering Father's House.] — The 
Court will not, except in very grave circum- 
stances, grant an injunction to restrain a son 
from entering his father’s house, the result of 
which would be to sever the connection which 
ought to exist between parent and child 

Waterhohse V. Waterhouse, (1906) 94 L. T. 

[133 ; 22 T. L. E. 195 — Buckley, J. 


6. Parent and Child — Restraining Son from 
Entering Mother's House. 

The decision in Waterhouse v. Waterhouse 
((1906) 94 L. T. 133 ; 22 T. L. E. 195) does not 
mean that in a grave case the Court will not 
restrain a son from entering his mother’s house. 

Stevens r. Stevens (1907) 24 T. L. E. 20— 

[Coiendge, J. 

7. Signing Charge Sheet — Eiulence of Autho- 
rity to Detani in Custodij .] — Where a person 
has been arrested upon a criminal charge and is 
in custody the meie fact that the prosecutor, 
who has not authorised the arrest, signs the 
charge sheet is not evidence to go to a jury that 
he authorised the continued detention of the 
person chai ged in custody. 

Sewell v. National Telephone Go., Ld., 
[1907] 1 K. B. 667 ; 76 L. J. K. B 196 ; 96 
L. T. 483 ; 23 T. L E. 226— C. A. 


TRIAL, 

See Criminal Law and Procedure; 
Practice and Procedure. 


TRINIDAD. 

See Dependencies and Colonies. 


TROVER AND CONVER- 
SION. 

And see Agency No 8. 

1 . Artiele Pledged — Knowledge of pawnor — 
Statute of Li mitations — Action aga i n.st Exec utor. ] 
— In Sept., 1889, the plaintiff pledged a p’ano 
with the husband of the defendant. The same 
year he converted it to the knowledge of the 
plaintiffi In March, 1897, he died, and the 
plaintiff then tendered the money to the present 
defendant, his executrix and widow, and de- 
manded the return of the piano. 

Held — that the defendant could not be liable, 
and that, as she never had possession of or any 
property in the piano, no action of conversion 
would lie against her. 

Hincholipeb V. Sharpe, (1898) 77 L. T. 714 — 

[Div Ct. 

2 . County Court Execution — Sale of Goods — 
Goods the Property of Third Person —No Claim 
to Goods before Sale — Liability of High Bailiff 
— County Courts Act, 1888 (51 & 52 Vict e 43), 
,ss 154-159,] — Goods were seized hy the high 
bailiff in execution of a judgment recovered in 
the County Court, and were sold and possession 
delivered to the purchasers and the proceeds 
paid into Court. The goods were m fact not 
the property of i he judgment debtor, but had 
been let to him by the claimants under a hire- 
purchase agreement, which provided that if the 
goods were taken in execution the claimants 
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rrover and Conversion— CfeTiimwed. 

might without previous notice terminate the 
hiring and retake possession. The claimants 
did not know of the seizure until after the goods 
had been sold and possession delivered to ihe 
purchasers, when they seived notice upon the 
high haih'ff trial the goods helonircd to them, 
and llicT claimed damages flora him for con- 
version. 

nnnn— that as ai the tune of the <-ale the | 
claimants were entitled under the above clause 
to take po«scs«ion of tlie goods, the, sale isa-, an 
act of cnnvcraioii as acraiiist them for which they 
could maintain rrovoi against the high haihJT. 

JnLKI I. IlAYWAUri: IlACKXrY FnU’sTSHIN'fi 
rCo. (hiAlMAM’s. 1 1005' 2 K It 1 (■)()■ 7J 
L. J. E. B. 717, 53 B fiStl . 1'2 Ti. 1 . (592 . 

21 T. L it, .')27— Di\ Ct. 

3. Gomln Tor/inuslij (hwiJt toitk— Apfltcatunt 
for Prorcedtt — Jl'oript of Pari of Proof r<h — 
Jfloxhoji to ajjirm 'Iran ^notion — Wait root Tort • 
— The plaintiii, a fiii-3km d\er, wa- in ihe habit 
of n^iiiff in hiS bLisincss large quannne-i of saw- 
dust When the i-awdiisl had been fully used 
for the purp .«os ol his Hade, u became wa-te . 
saw dual, and was tieated aecoidingly. Soltan 
the plaint ifl'a «enaid, made an aiiangemcm 
ivith the defendant with leCerenee to the fiilli , 
used sawdu't, and lie aho sold to the defendant ■ 
sawdust some of ivhich had been only partly ; 
used, and some entuely unused. It was alleged 
h} the idaintiLT that the ^awdu'i ‘•o mipiopoi!> 
dealt with was of the \alue of to.OOO. Blain- 
tifE’s susiiiCLons vs ore aroused, and on Febrnars 
.“nh. 18')8. Soltaii was gison into custody on a' 
charge of laicoiiy and embezzlement, and on ' 
March 1 m he was convictol Bcbne his con-' 
viction an act'ouwas brought In the phuntiti; 
against Soitau, winch, so far as ihe pLOndiiig" 
weie conccnied. did not tro fuiihcr than the 
wrd. The wilt was iridoised with a claim Cor 
convci Sion, and in the altciimnvo wuth a claim 
for money had and lecoived Tlie defendant 
w'hen he roceivcd the sa'^du‘^t, knew that .Soltan 
was dealing with it in an impiopcr manner. 
The plainbfr asc.;i lamed that theie was a 
h.ilaiiee of £l,.i0fi to the credit of Soltan at the 


up in the form of an order of the Court, which 
on the face of it was a consent order. 

Held — that the plaintiff had not so acted 
that he must be taken as having conclusively 
elected to affirm the sale of the sawdust by 
Soltau to the defendant and to treat it as a 
valid sale, or so as to he estopped fiom main- 
taining the action against ilccd 

'J'he ca-es of Valpi/ v. Sandom (CIS 18) .5 
C. B. 88G: 17 L. J C P. 219. 12 ,Iur 483) 
Morns v Jlohinso/i, ((1821) 3 B 1!'6, .i 

Bowl, k' Rv. 31, 27 R. H 322). and Punt 
Morris ((1831) i Tyrw. 18.5; 2 Ci.kM. ,")7y. 

3 Ij. .1. (N.s.) F.x. 193) estahii'h two piopo-iiion" 
viz. — 

First, that an application for the piocecds of 
gO'ido Mild 10 have been lortioiisly dealt with is 
not conclusive pioof of dcciion to affiim the 
nnnsaction . and 

Secondly, that llie receipt of pail of the 
proceeds is not conclusive proid of election. 

Rice r. Rp.ed (1900] 1 Q B 51 • (19 L ,1. () B- 
[.33 , 81 T.. T no— C. A- 

4 . StoJrn Goods — Acquittal of Accused — De- 
mand from Police Ojliccr hij True Owner and 
Accused — Diiiierij to Act used by Police Olh’cer 
acting under InUructions from Ins Superior 
Ofierr ] — A gig. the property of the plaintiff, 
diMippoau'd and was found in the po-'.es-.ioii of 
B. B wos piosecutcd for stealing the gig. aud 
was acfiuiitcd. The gig had been removed by 
tlic police to the pohcn-station Both the 
plain lift and B. dsmanded posscs.-ion of the gig 
Iroin the defendant, who wms the sergeant in 
charge at tlie pulice-statioii The defend mt, 
acting unier in's! i notions from his ''iipcnor 
officci, an mspcctoi refused the demand of Ihe 
phaintitt, and delivered the gig to B. 

ITeld — that the dctcndaiil though acting as 
a subordiiiaLe. was liable in tuner, as he was a 
party U) a dealing with the plaintiffs piopeity. 
and acred at his peril. 

Ilollins V, Fowler ((1875) L R. 7 H. L. 7.57 ; 
44 L. J Q B. 109 : 33 I, T. (.v a.) 73) followed 

'iWiMT.u V BJkXCKS Axn AxoriiEU, (1901) 65 

[J P 468. 11 AV. R. .574; 81 L V .501: 17 
' T. L. R 146 , in Cox C. C. 687— Div Ct. 


Birkbeck Bank, that the proteodn of the sale of 
the sawdust weie paid into bollau s account at 
the bank, a id that £1.500 at the least of that 
account could he specifically tiaccd a- the firo- ! 
cecds of thei-alc of the sawdust hy Soltan to the ■ 
defeiKlant Plaintiff ohmined an lulciim in-; 
junction to restrain Soltan from drawing out.; 
that sum and the bank fioin parting witii it 
until the trial of the action The plaintiff tlien 
conimeiiccd an action agani'-t the defendant 
Reed claiming damages foi the conveinioii calcu- i 
lilted upon the tiiH> value of the sawdust, 
impropcrlv dealt with. An arraiigemenr war. 
then made between ihe plaint. if ami 8oltau 
that iliG .sum of £1.125, pair of the £1 .500 at 
the bank, together with imeio-t accrued due 
thereon. 'slioukl lie paid out to the pLiintilT ni 
full settlement of all claims against. Soltau. bur 
without pieiiidicc to the plaintiff’s claim against 
the defendant Reed. Ihc agieemeut was draw ii 


5. Wnreliouieman — Delivery Order signed 
when I iicom jilcte — Tm properly Jilled up — 
Ed.oppel — Delivery Order signed when romplcte 

— Sulseq vv.nt fra ud iilrnt AdditiO'i — A eq hqencc 

— Cnaiitlionsnd Pledge — Pedi livery to Pledgee — 
LiahUity to Pledgee.']— "S pledged with the 
plain! iffs. as scciiiity for an advance of money, 

. eighteen hogsheads of tobacco, which vvcic l\)ng 
in Ins name at tlio defendants’ warehouse 'i he 
goods wcie transferred upon the written order 
of N. to the plaintilFi' name m the dctendaiits' 
books It was the clcfeiidants' course of bu-mi'^-s 
\ to issue forms to owneis of good.- upon which 
' the owners niiglii iwiiiiie the deCendaiit-. to 
I transfer or deliver the goods to oilier persons, 
i These forms were intended to be tilled up inter 
aha. with the name ot the ■vessel out of which 
I the goods were dischaiged, the numiiers of the 
I packages, and the quaniitj ot goods to kic trails- 
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ferred or delivered. They were intended to be 
used, if necessary, for more than one lot of 
goods. N., having paid off sufBcient of his debt 
to release one hogshead, induced the plaintiffs 
to sign a delivery form filled up with the vessel's 
name — “ea? Umbria,” the number of one of the 
packages, 2'16, but not filled up as to the 
quantity of goods to be delivered. N. fraudu- 
lently added a line and the figures 263 after 
“ 246,” thereby meaning packages 246 to 263, 
and inserted in the third column the words 
“ eighteen hogsheads ” By means of this forged 
document N. obtained delivery of the eighteen 
hogsheads from the defendants. In an action of 
trover. 

Held — that the plaintiffs having constituted 
N. their agent to fill up the form, intending the 
defendants to act upon it, were responsible for 
his fraudulent exercise of authority, and were 
estopped from proving the limitation which they 
placed on his authority, and that the defendants 
were not liable in trover. 

Swan V. North British Australasian Co. \ 
((1863) 2 H. & 0. 175 ; 32 L. J. Ex. 273 ; 10 
Jur. (ns) 102) and You7m v. Grate, (1827) 4 
Bing. 253 ; 12 Moore, 484 , 5 L. J. (o.s.) C. P. 
165) discussed 

N., having pledged with the plaintiffs two 
parcels of goods which were placed m their 
name in the books of the defendants’ warehouse, 
paid off the amount advanced by the plaintiffs 
on one parcsl and obtained their signature to a 
delivery order propeily filled up as to that 
parcel. He then fraudulently added to the 
form so signed the particulars of the other 
parcel. The defendants delivered both parcels 
to N. 

Held — that the defendants were liable in 
trover , that the plaintiffs were not guilty of 
negligence in "not having so filled up the form as 
to make the addition in question impossible ; 
that even if the plaintiffs were guilty of negli- 
gence, such neghgence was not the causa oausans 
of the loss, and, therefore, afforded no defence to 
the action. 

N., having obtained the transfer of the two 
parcels of goods, as above stated, pledged part I 
of one parcel with the defendant bank and the 1 
goods so pledged were transferred to the bank’s 
name in the books of the dock company. N., 
having paid off the advance, obtained a delivery 
order from the defendant bank, and obtained 
delivery of the goods from the dock company 
before any demand had been made for delivery 
by the plaintiffs. 

Held — that there had been no conversion by 
the defendant bank 

Union Credit Bank, Ld. and Davies r. 

[Mbbsev Docks and Harbour Board, 

[1899] 2 Q B 205 ; (-.8 L. J. Q. B. 842 ; 81 
L. T. 44 ; 4 Com Cas 227 — Bigham, J. 
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60; Mortgages; Practice and 
Procedure, 192, 193 ; Powers ; 
Sale of L vnd ; Settlements ; 
Wills. 

I. IN GENERAL. 

1. Custody of Documents — Non-iiegot table 
Securities.!, — Where title deeds, and other non- 
negotiable securities, are in the custody of one 
trustee, and there is no suggestion that the 
documents are m danger, or that inspection is 
refused to the co-trustee, or involves expense 
to the estate, the co-trustee cannot claim to h ive 
the securities removed and deposited in their 
joint names at a bank. 

In re Sisson’s Settlement, Jones r. 
[Trappes, [1903] 1 Ch 262 , 72 L. J. Gh. 

212 , 51 W R. 411 , 87 L. T. 743— 
Eady, J. 

2 Custody of Documents — Settlement — Poirer 
to Trustees of Persimalty to Advance .Money to 
Buy Beal Estate — Lien on Purchased Property 
for Such Advasices.] — By a private Act of Par- 
liament provision was made for keeping distinct 
the real and personal estate settled by B. Power 
was given to apply the personalty in the pur- 
chase of land ; but all money so applied was to 
be deemed a debt from the real to the pei sonal 
j estate, and ihe trustees of the personalty were 
to have a hen on the land so purchdsed by way 
of equitable mortgage. 

Held — that the trustees of the personalty 
were, as incumbrancers, entitled to the custody 
of the deeds relating to property so purchased as 
against the equitable tenant foi life under the 
settlement. 

Wheeler v. Tootbll, (1903) B1 W. R. 693— 

[Eady, J 

3. Declaration of Trust — Intended Tiansfer 
of Money — Deposit Receipt -Ini ah d DecI arntion 
of Ts'ust.'] — In June, 0. lodged a sum of £60 
on deposit receipt in a bank, the receipt being in 
the following form : “Received from the parish 
priest of B. the sum of £60 for masses to be 
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accounted for at our office here.” On the same 
day he lodged on deposit receipt in the same 
bank £50 for the parish priest of B. for rcpaiis 
to his church , and he also lodged two sums of 
£385 each in the joint names of himself and 
each of two nieces. This was done in conse- 
quence of a conversation with the manager, 
during which 0. stated that he wished to give 
the two sums of £60 and £60 for the pui poses 
mentioned, but did not wish to make a will. 
Two days later 0. drew out the £60 lodged on 
deposit receipt for repairs to the church and 
placed the amount to the credit of his current 
account. In September he lodged £100 on 
deposit receipt in the same bank for the parish 
priest of B. for repairs to chuich. This was 
done in consequence of a conversation with the 
manager, in which 0. stated that he desired to 
leave this money to his successor for repairs to 
the church. This £100 was made up by taking 
£60 from each of the deposit receipts in favour 
of the nieces. 0. died in November. 

Held — that as the money on deposit receipt 
remained in the possession and under the contiol 
of 0. during his life, the relationship of the bank 
and 0. was that of debtor and creditor and that 
no valid trust had been created. 

OTlahekt? r. Browne, [1907] 2 Ir. E. 416— 

[0. A. 

4 . Beclamtion of Trust — Speoijie Bequest — 
Ademption — Parol Declaration of Irust m 
lAfetmef] — A testator, having varied or re- 
invested the proceeds of certain investments, 
which had been specifically bequeathed by his 
will to his wife, made frequent declarations in 
his lifetime that the substituted property was or 
would be his wife’s property after his death. 

Held — ^that this did not amount to a declara- 
tion of trust. 

Ee Stallon, 51 Sol. Jo. 626— Joyce, J. 

6 . Bxecutory Ti'ust — Direction to Settle — 
Possibility of Jssiw?.] — A testator bequeathed 
inter alia two legacies of £300 to Mary M. and 
Elizabeth M. respectively, for their own sole and 
separate use, free from the control of any 
husband either might marry, the legacies not to 
be payable by the trustees and executors of his 
will until a settlement, to be approved of by 
them, should be made in reference to same. The 
legatees never mariied, and had attained the 
ages of seventy-five and seventy years respec- 
tively. No settlement had ever been executed, 
and the money was retained m the hands of the 
trustees. 

Held — that under the circumstances the 
legatees were entitled to have the legacies paid 
over to them by the trustees without any 
settlement. 

In re Jordan’s Trusts, [1903] l Ir. E. 119— 

[Y.-C. 

6 . Fixtures — Tenant's Fixtures tahen over by 
Landlord — Tenant for Life — Intention to im- 
prove InJieritance.'J — ^A tenant for life leased a 


mill and machinery for 21 years, and agreed to 
buy at the end of the term (the lessee agreeing 
to sell) any machinery then on the premises and 
not included in the lease. 

The lessee added machinery during the term, 
and at the expiration of the term the tenant for 
life bought it. 

A question arose between the life tenant’s 
representatives and the remainderman as to the 
property in such machinery. 

Held — that such cases depend upon the inten- 
tion of a person who attaches chattels to a free- 
hold for trade purposes ; that there was no 
evidence that the life tenant intended to make a 
present of this machmery to the remainderman, 
and that his representatives were entitled to it. 

In be Hulse ; Beattie v. Hulse, [1905] 

[1 Ch. 406 ; 74 L. J. Oh. 246 ; 92 L. T. 232— 

Buckley, J. 

7 . Following Trust Moneys — Moneys mixed 
with Trustee's own Mo?iey.] — Where a trustee, 
with or without authority, sells trust property, 
and banks the proceeds in his own name, the 
money may be followed so long as it can be 
traced with reasonable certainty. If the money 
has been mixed with the trustee’s own money, 
and some of the blended funds have been drawn 
out, the trustee wiU be presumed to have drawn 
out and spent his own money and not that 
representing the trust estate. The same rule 
holds good as against the trustee’s representative 
in bankruptcy. 

Jopp it. Johnston’s Trustees, [1906], 6 P 
[1028 — Ct. of Sees. 

8 . Following Ti'ust Moneys — Trust and Private 
Moneys Mixed in One Banking Acco%nt~-~Prin- 
cipZe.]— Where a trustee has mixed his own 
money and trust money in one banking account, 
and subsequently draws out and invests some of 
the mingled moneys, if such investment is still 
in his name or under his control when the bank 
balance becomes insufficient to repay the trust 
moneys, he cannot contend that the investment 
represents his own money alone, and that it is 
the trust money which has been spent in other 
ways and is not recoverable. However large the 
balance might be at the time, the trustee could 
not make any investment which would be free 
from a charge in favour of the trust until the 
trust moneys bad been actually reinvested in 
proper form, or repaid. The order of priority in 
which the various payments in and withdrawals 
have been made is immaterial. 

In re Oat way ; Hertslet v. Oatway, [1903] 

[2 Ch. 356 ; 72 L. J. Oh. 576 , 88 L T. 622— 

Joyce, J. 

9 . Fraud of Agent — Conflicting Equities— 
Unnecessary Transfer by Trustee of Legal Title 
— Enabling Dishonest Agent to deal with Trust 
Property — Innocent Mortgagee or Purchaser 
from Agent — Aolmoioledgment by Trustee of 
Payment of Consideration - Estoppel — Statutory 
Transfer — Vendor's lien — Com eyaneing and Law 
of Property Act, 1841 (44 & 45 Yict. o. 41), 
A 66.] — The plaintiff, who was the trustee under 
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a will, instructed H , a broker, to sell a bond of 
the Tyne Improvement Commissioners belonging 
to the trust estate, and sent the bond to H. H. 
knew that the plaintiff held this bond as trustee 
of the testator’s estate, H. wrote to the plaintiff 
stating that he was arranging for the sale of the 
bond in two portions, and enclosed two transfer 
deeds by which the security was transferred to 
himself, the transfers stating that the con- 
sideration money had been paid to the plaintiff 
by H[.,_ although no money was in fact paid. The 
plaintiff executed these transfers and returned 
them to H. These transfers were duly registered 
by the Tyne Commissioners. H. then obtained 
an advance from the defendant on the security 
of the bond and the transfers. The transfer to 
the defendant was not registered, H. became 
I bankrupt, and the question arose. Which of the 
two innocent parties, the plaintiff and the de- 
fendant, was to suffer for H.’s rascality ? The 
transfers to H were in a statutory form con- 
tained in a schedule to the Commissioners Clauses 
Consolidation Act, 1847, and in a schedule to the 
private Act. 

Held — that it was the unnecessary transfer 
of the legal title to H. that enabled him to deal 
with the bond as owner ; that the plaintiff had 
invested H , the dishonest vendor or mortgagor, 
with all the zndicia of title as absolute owner for 
the purpose of enabling him to deal with the 
property, although in a limited way only ; that 
it was iip,material whether the trust was to sell 
only, or "to mortgage only, if the mortgagee or 
purchaser had no notice of the existence of any 
trust at all; that the plaintiff, the owner of 
property, having clothed H. with the apparent 
ownership, and right of disposition thereof, not 
merely by transferring it to him, but also by 
acknowledging that the transferee had paid him 
the consideration for it, was estopped from assert- 
ing his title against a person to whom such third 
party had disposed of the property, and who took 
it in good faith and for value, and it made no 
difference whether that acknowledgment was 
made before the Conveyancing Act, on a con- 
veyance of land, by the receipt clause in the 
body of the deed and the indorsed memorandum, 
or since the act of the former only, or in a 
statutory transfer by the statement in the 
statutory form that the money had been paid , 
that whether the case was to be regarded as one 
of general authority with no limit brought to Ihe 
mortgagee’s notice, or as one of estoppel, the 
plaintiff had failed to establish the priority that 
he claimed and his claim to a vendor’s lien was 
also defeated. 

Perry SerrioTt v. Attmood ((1857) 2 De G. & J. 
21 ; 27 L. J. Ch. 121 ; 4 Jur. (N S ) 101 ; 6 W. B. 
204 ; 30 L. T (N s ) 267) followed. 

Ccirritb v. Peal and Personal Advance Co. 
((1889) 42 Ch. D. 263 ; 58 L. J. Ch. 688 ; 37 
W. K. 677 ; 61 L T. 163 — Chitty, J.) explained 
and distinguished. 

B.IMMBKU.WEBSTEE., [1902] 2 Ch. 163 ; 71 L. J. 
[Ch. 561 ; 50 W. E. 617 ; 86 L. T. 491 ; 18 
T, L, E. 548— FarweU, J. 


10 . Implied Trust — Trust or Partnership Estate 
comprisiny Leaseholds — No right to Renewal — 
Trustee or Partner purchasing Peiersion — 
Wliether subject to Trust.'] — Whereaperson m the 
"position of a trustee purchdses the reversion in fee 
expectant upon the determination of a lease form- 
ing part of the trust estate, the question whether 
such reversion forms part of the trust estate 
depends (in the absence of fraud) upon whether 
the lease is by custom or contract renewable. 

If the lessee has no ground for expecting a 
renewal of the lease except at a rack rent, the 
purchased reversion does not become subject to 
the trust, but may be held by the purchasing 
trustee for his own benefit. 

Randall v. Russell ((1815) 3 Mer. 19G — 
Grant, M.E.) and Longton v Wilsby ((1897) 
76 L. T. 770 — Stirling, J.) followed and applied. 

Bevae r. Webb, [1906] 1 Ch. 620; 74 L. J. 
[Ch. 300 ; 63 W. E. 651 ; 93 L. T. 298— 
W’'arrmgton, J. 

11 , Infant — Ilaintenance — Protection of 
Tmstees-~Life Interest Pefeasible on BanU- 
imptcy.] — ^A testator directed his tiustees to pay 
the income of his residuary estate to certain 
persons for life, with a proviso that any life 
interest should be forfeited on bankruptcy or 
alienation ; and in this event the trastees were 

' authoused to apply the same for the benefit of 
the person so forfeiting the same. One of the 
persons was an infant. The will contained no 
maintenance clause. 

Heed — that unless the trustees had notice or 
reasonable cause to suspect that a forfeituie had 
been incurred, they might safely from time to 
time pay the income to the adult beneficiaries 
on a form of receipt stating that no forfeiture 
had been incurred by the beneficiary giving the 
same. That as to the income payab'e to the 
infant, the trustee, on the authority of d/‘ Creight 
v.i!/’C'rc/^/i^,(1849) 13 Ir. Eq. 314, could pay it to 
the mother and guardian of the infant who could 
give a valid receipt for it ; and that under s. 43 
of the Conveyancing Act, 1881, the trustees also 
had power to apply the income, when it had 
accrued, for the maintenance and education of 
the infant. 

In ke Long ; Lovbgrove v. Long, [1901] 
[W. H. 166 , 36 L. J. N. G 406 ; 111 L. T 
Jour. 368 — Byrne, J. 

12 . Insurance Policy — Surrendered by Order 
of Judge — Order considered, erroneous by Court 
of Appeal — Rights of Child of the Marriage .] — 
A policy included in a marriage settlement was 
ordered by a Judge to be surrendered. This 
order was disapproved by the Court of Appeal, 
but it was too late to revive the policy. 

Held — ^ that the trustees should pay annually 
to the only child of the marriage the sum which 
they ought to have paid as premium on the 
policy. 

In be FitzGerald ; Stjbman v. FitzGerald, 
(1904) 90 L. T 274—0. A 

13 . Mortgage by Beneficiary — Mortgagee 
inquiring as to Prior Charges — Trustees induced 
to sign incorrect Reolaratum I/iability of 
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Ti'ustees — Estopped.'] — X., who was proposing to 
advance money to E. upon the security of his 
share in certain trust funds, asked the solicitors 
to the trustees for a declaration from the trustees 
that they had no notice of a prior charge on 
E.’a share. The solicitors replied that they never 
advised trustees to give such a declaration ; at 
the same time they asked X. to call on M., one 
of the trustees, to obtain from him a certificate 
of B.’s identity. X. sent his clerk to M. ; and 
the clerk, after obtaining the certificate, induced 
M, to sign a declaration as to no prior notices 
having been received. Upon seeing M.’s signa- 
ture, his co-trustee signed the declaration with- 
out inquiry. It was disputed whether the clerk 
in answer to M,, who was unwilling to sign the 
declaration without advice, did or did not say 
that his solicitors had assented to his signing the 
declaration. Notice of a prior charge had been j 
in fact given, but forgotten ; and X. lost his 
money. 

Held — that X could not rely upon a declara- 
tion obtained under such circumstances ; and 
that the trustees were not liable to make good 
his loss. 

Porter r. Moore, [1904] 2 Ch. 367 ; 73 L. J. 
[Ch. 729 ; 62 W. R. 619 ; 91 L. T. 484— 

Eady, J. 

14 . Mortgaging Tmst Property — Leave of 
Court— Management — Urgent need for Funds to 
Preserve Security — Leave of Court to Raise ,'] — 
A sum of £126,000 held intrust for beneficiaiies, 
some of whom were infants, was invested on 
mortgage of an Australian sheep farm. The 
mortgagor had bought the farm for £450,000 
but had now been ruined by droughts. H e had 
tried to sell the farm, but had had no offer, and 
it was now unoccupied. The trustees had com- 
menced foreclosure proceedings, and the decree 
would shortly be made absolute. 

In the meantime prospects had improved, but 
the farm being empty was deteriorating : it was 
also Subject to land tax, and penalties for not 
keeping dovm rabbits. 

Held — that the Court would allow the trustees 
to raise by mortgage of the farm the sum of 
£30,000 for expenses of managing it and paying 
outgoings. 

Neill v. Neill, [1904] 1 Ir. R. 613 — Kenny, J. 

15 Payment into Court of Legacy — Executors 
deprived of Discretion as to Payment — Tru'^tee 
Act, 1893(66 & 57 Viet, c, 63), s. 42,] — -A testator 
directed his executors and trustees thereinafter 
named to invest a sum of £1,100 and apply the 
income in payment to his son A. of a weekly sum 
for maintenai ce, with a half-yearly allowance 
for clothes, until they should be of opinion that 
it would be prudent to pay him the principal. 
The income of the £1,100 was applied as directed 
by the executor who proved the wiU, and afier 
his death by his executors, who afterwards paid 
the principal into Court under the Trustee Act, 
1893. A applied for payment out. 

Held—- that the payment into Court deprived 


the executors of the executor of any discretion 
they had as to payment of the principal. 

A. having consented to the settlement of the 
fund for the benefit of his wife and children, 
the fund was ordered to be paid out to the 
trustees of a proper settlement when appointed. 

In re Murphy’s Trust, [1900' i Ir. R. 145— 

[M R. 

16 . Payment into Court — Mortgaged Fund — 
Rights of Mortgagee — Conveyancing Act, 1881 
(44 & 46 Viet. c. 41), s, 22, sui-s. 1.] — Where 
trustees have loncL Jide doubts as to whether a 
mortgagee is entitled to be paid the whole or 
any part of a mortgaged fund m their hands, or 
have notice that there is something suspicious, or 
where there are any circumstances which make it 
reasonable for them to decline to be satisfied, 
they aie not bound to pay over the fund on the 
receipt of the mortgagee under sub-sect 1 of 
sect. 22 of the Conveyancing Act, 1881, but may 
seek the protection of the Court, and pay the 
money into Court. 

Re Bell, Jeffery v. Sayles ([1896] 1 Ch. 1), 
considered and applied 

Hockey v. Western, [1898] 1 Ch. 350 ; 67 L. 
[J. Ch. 166 ; 78 L. T. 1 ; 14 T. L. R. 20 ; 46 W. 

R. 312— C, A. 

17 . Priorities — Notice- — Notice to one only of 
several Trustees — Death of that Trustee — Subse- 
quent Assignee giving Notice to all the then 
Trustees,] — An assignee who has given notice to 
one only of several trustees, is not entitled to 
priority over a subsequent assignee, who takes 
his assignment after the death of that trustee, 
and gives notice to all the surviving, or existing, 
trustees. 

M. by her marriage settlement agreed to settle 
all after-acquired property ; one of the three 
trustees of a will, under which M. took a rever- 
sionary interest, was the solicitor who drew her 
settlement, and he therefore had notice of her 
covenant to settle such reversion. He, however, 
died without communicating his knowledge to 
his co-trustees under the will. 

Before her interest fell into possession M. 
assigned it to an insurance society, who made 
all proper enquiries from the trustees for the 
time being, and gave them notice. 

Held — ^that the society were entitled to 
priority over the child of M. who after M.’s 
death was the beneficiary under the settlement. 

Judgment of Byine, J., in Freeman v. Lainq 
([1899] 2 Ch. 355 ; 68 L. J. Ch. 686 ; 48 W. R.9 ; 
»1 L. T. 167) see Mortgaq-b, 29, followed. 

In re Phillips’ Trusts, [1903] 1 Ch. 183 ; 

[72 L. J. Ch 94 ; 88 L. T. 9—0. A. 

18 . Removal of Trvsfe' — -Felon Trustee — 
Trustee, Act, 1893 (56 & 67 Vict. c. 53), s. 25 — 
R. S. 0., Ord. 55, r. 13a.] — The Court has juris- 
diction on an application by originating summons 
to make an order for the removal from the trust 
of a trustee who has been convicted of felony, 
but who is unwiUiug to retire. 

In re Danson, (1899) 48 W. R. 73 — Byrne, J 
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19 . Remu7ie ration Clavse — Ckai'ges for Time 
and Trouble — Work Done — Chai'ges Disallo'tJoed>.'\ 

— A will provided that “ anv trustee and 
executor hereunder, being a solicitor or other 
persons engaged m any profession or business, 
shall be entitled to charge and be paid all usual 
professional or other charges for any business 
done by him nr his firm in relation to the 
management and administration of my estate 

. . . whether m the ordinary course of his pro- 
fession or business or not, and although not of a 
nature strictly requiring the emploi ment of a 
solicitor or other professional person.” 

Held — that a trustee was not entitled to 
charge generally for his time and trouble in the 
management of the estate, but only for work 
done in the course of his profession or business. 

In re I’inh, Bennett v Bennett ([1893j 2 Ch 
413 ; 62 L. J. Ch. 977 , 69 L. T. 233— C. A.) 
distingu'shed. 

In re Eobinson, Clarkson v. Dixon, (1900) 
[48 W. R. 698 , S3 L. T. 164 -Buckley, J. 

20 . Sale of Tru^t Property — Preabyterian 
Church — Premises held 7ti Trud for Congrega- 
tion — Congregational Debt for Bmlib^g Purpose's 
— Guarantors — Lien on the Property — Decree 
for iSaZe.] — A Presbyterian church and manse 
were vested in trustees for the congregation. 
There was a debt on the building, such debt 
being guaranteed to a bank by certain indivi- 
duals, including the trustees, but being tieatx. 
as a congregational debt in the annual cliuich 
accounts. The guarantors having been called 
upon to pay the debt, two^of them brought an 
action against the deacons and the tiustees 
askmg for a sale of the property. 

Held — that the Court would n t enforce pay- 
ment by a sale of trust property, where such 
proceedings would destroy the trust. 

Bowman u. Hill, [1907] l Ir. R. 461— C. A. 

21 . Secret Trust — Validity.l — A testator left 
all his propeity to his wife, resting satisfied that 
she would faithfully carry out his wishes regard- 
ing the same in the interest of their children, 
the particulars of which she was aware of. The 
wiU was witnessed by two of the children. The 
testator about the same time wrote a letter 
addressed to his wife, which stated his wisties as 
to the disposal of the property he had left to her 
by his will, and contained the following sentence : 
“ I rhink this disposition is as fair as I can make 
it, and I hope it will satisfy all ; but you, of 
course, may modify it if you think or find it 
desirable.” Shortly afterwards the testator read 
out the will and letter in the presence of his 
wife and children, and she acquiesced in it. 

Held — that the circumstances were such as 
would make the letter a binding trust if it were 
intrinsically capable of creating a trust : but 
that, by reason of the sentence in question, there 
was no binding trust. 

Sdllivan V. Sullivan, [1903] 1 Ir. R. 193 — 


22 . Secret Trust for Charitable Purposes — 
Tenant in Common — Death of Testator within 
Three Months.l — A testator devised certain 
houses, and also a legacy of £600 charged on the 
remainder of his property, which comprise I 
landed property, to three persons absolutely, as 
tenants in common, coupled with a secret trust 
for charitable purposes. One of the legatees at 
the time the will was made was informed of the 
trust; the other two had no knowledge of it 
until after the testator’s death. The testator 
died within three months of making his will. 

Held — that the bequest of the one-third of 
the property to the trustee who was aware of the 
trust was invalid, but that the other two-thirds 
went absolutely to the other two devisees. 

Geddis V. Semple, [1903] 1 Ir. R. 73— C. A. 

23 . Settled JEstate Liable to Pay an Annuity 
— Annuity Surrendered for Lu'up Sum — Appor- 
tionment.] — A., entitled to a life interest in a por- 
tion of a testator’s property, with remainder to 
her children, provided a proportionate part of 
the sum required to purchase the discharge of the 
settled property from a liability to make certain 
periodical payments to other persons. 

Held — ^that she was entitled to re-payment 
out of the estate, and that the trustees should 
raise the sum by mortgage of the share settled 
on her and her children. 

In re Bacon ((1893) 62 L. J. Ch. 445 ; 41 
’'V. R. 478 ; 68 L. T. 522 — Kekewich, J.), see 
ilttlements, 179, followed. 

In re Dawson ([1906] 2 Ch. 211 ; 75 L. J. 
Ch. 601 ; 64 W. R. 556 ; 94 L. T. 817— Eady, J.) 
nob followed. 

In re Henry ; Gordon v Gordon, [1907] 1 Ch. 
[30 ; 76 L. J. Ch. 74 ; [95 L. T. 776— 

Kekewich, J. 

24 . Trustee by Devolution — Liability to Act,] 
— It is doubtful whether a person upon whom a 
trust estate devolves by operation of law can be 
compeUed to act in the trust. 

In re Ridley’s Trusts, [1904] 2 Ch. 775 ; 

[73 L. J. Ch. 696 — Joyce, J. 

26 . Purchase by Ti'ustce from cestui que 
trust — Non-disclosure of Information of Full 
Value of Beneficial Interest — Setting aside 
Transaction.] — There is no difference whatever 
between the law of England and the law of 
Scotland in relation to the duties and obligations 
of trustees when they are dealing with their 
cestuis que trust. 

There is no rule of law which says that a 
trustee shaR not buy trust property from a 
cestui que trusty but it is a well-known principle 
of equity that, if a transaction of that kind is 
challenged in proper time, a Court of Equity 
will examine into it, will ascertain the value 
that was paid by the trustee, and will throw 
upon the trustee the onus of proving that he 
gave full value, and that all information was laid 
befoie the cestui que trust when it was sold 
The defendant was a trustee and his brother 
was his cestui que trust, and ihe defender pur- 
chased his brother’s share. The defender had 
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at the time secret information in his possession 
of what the value was, and that he might by 
concealing that information obtain £300 or £400 
more than if the person with whom he was deal- 
ing had been acquainted with the value which 
had been placed by a skilled valuer upon the 
property. 

Held — that the transaction could not stand, 
but must be set aside. 

Lord Tairns’s dictum in Thomson r. Eastwood 
((1877) 2 App. Gas. at p. 236) approved. 

Hougan V. Macpherson, [1902] A. C. 197 , 71 

[L. J. P. C. 62 ; 50 W. R 689 ; 86 L. T. 361— 

H. L. (Sc.) 

26. Shares — Ownersh tjo — Trustee — Indemnity 
— hy Cestui que trust — Calls on Shares — Crea- 
tion of Relation of Trustee and Cestui que trust 
— Personal Liability of Beneficial Oioner .'] — 
No one can be made the beneficial owner of 
shares against his will Any attempt to make 
him so can be defeated by disclaimer. 

The plainest principles of justice require that 
the cestui que trust who gets all the benefit of 
the properly should bear its burden unless he 
can show some good reason why his trustee 
should bear them himself. The obligation is 
equitable and not legal. 

Where the only cestui que trust is a person sui 
juris, the right of the trustee to indemnity by 
him against liabilities incurred by the trustee 
by his retention of the trust property has never 
been limited to the trust property. It extends 
further, and imposes upon the cestui que trust a 
personal obligation enforceable in equity to 
indemnify his trustee. 

■ In o'e German Mining Co., Ex parte Chippen- 
dale ((1863) 4 D. M. & G. 19 ; 22 L. J. Ch. 926 ; 
2 W. R. 643 , Turner and Knight Bruce, L.JJ.) 
applied. 

When a trustee seeks indemnity from his 
cestui que trust against liabilities arising from 
the mere fact of ownership, there is neither 
principle nor authority for saying that the 
trustee need prove any request from his cestui 
que trust to incur such liability. In the case 
supposed the trust involves such liabilities, and 
the trustee, whilst he remains such, cannot get 
rid of them. He is subject to them as legal 
owner ; hut in equity they fall on the equitable 
owner unless there are good reasons why they 
should not. 

The plaintiff was the registered holder of fifty 
shares in a banking company formed and regis- 
tered with limited liability under the Companies 
Act, 1862. The shares were not fully paid up 
when it went into liquidation. Calls were made 
on the contributories, of whom the plaintiff was 
one. The question arose whether the plaintiff 
was entitled to be indemnified by the defendant, 
who was the beneficial owner of those shares. 
The shares had been placed in the plaintiff’s 
name in April, 1891, by his then employers, who 
were share-brokers, and the plaintiff never had 
any beneficial interest in them. By divers acts 
the defendant became the sole beneficial owner 
of the shares in October, 189-2, the legal title to 


which was vested in the plaintiff with full 
knowledge of the fact that they were registered 
in his name as trustee for their original pur- 
chasers and their assigns whoever they might be. 

Held— that nothing more was* required to 
create the relation of trustee and cestui que trust 
between the plaintiff and the defendant from 
the moment the defendant accepted the bene- 
ficial ownership of the shares, and that the 
plaintiff was entitled to be indemnified by the 
defendant against the calls made. 

Castellan v. Hobson ((1870) L. R. 10 Eq. 
47 ; 39 L. J. Ch. 490 ; 18 W. R. 731 ; 22 L. T. 
(N.s.) 576 — James, V.-C) and James v May 
((1K73) L. R. 6 H. L. 328 ; 42 L. J. Ch. 802 ; 29 
L. T. (N.S.) 217— H. L. (E.)) applied. 

Hardoon V. Belilios, [1901] A. G. 118 ; 70 

[L, J. P. C. 9 ; 49 W, R, 209 ; 83 L. T. 573 ; 

17 T. L R. 126— P. 0. 

27. Ti'ustee carrying on Testator's Business — 
Tort by Trustee — Bamages — Indemnity — Claim 
to Indemnity out of the Testator's Estate by 
Person recmering Bamages against the Trustee.'] 
— If a trustee, in the course of the ordinary 
management of his testator’s estate, either by 
himself or his agent, does some act whereby 
some third person is injured, and that third 
person recovers damages against the trustee in 
an action for tort, the trustee, if he has acted 
with due diligence and reasonably, is entitled 
to be indemnified out of his testator’s estate. 
When once a trustee is entitled to be thus 
indemnified out of the trust estate, and the third 
person has recovered judgment against the 
trustee, he may have the benefit of this right to 
indemnity, and go direct against the trust 
estate or the assets, as the case may be, just as 
on ordinary creditor of a business carried on by 
a trustee or executor is allowed to do, instead of 
going through the double process of suing the 
trustee, recovering the damages from him, and 
leaving the trustee to recoup himself out of the 
trust cstS/to 

Bennett v. Wyndliam ((1862) 4 D. F. & J. 259) 
followed. 

In re Raybodld ; Raybould ». Turner 

[1900] 1 Ch. 199 ; 69 L. J. Ch. 248 ; 48 W. R. 

301 ; 82 L. T. 46— Byrne, J. 

28, 'Variation of Trusts — Alteration of Trusts 
for Benefit of Infants— Jurisdiction of Court to 

Approve.] — There is no absolute rule that the 
nature of an infant’s estate cannot be changed. 
The Court may in general order trustees to deal 
with trust property in whatever mode it may 
consider to be for the benefit of cestuis que trust 
who are infants or under disabilities. 

After the death of the last of certain annui- 
tants, trust property was to be divided amongst 
such members of a class as might then be alive. 

It was proposed to put an end to the trust, so 
that all members of the class then alive should 
take vested, instead of contingent, interests, pro- 
vision being also made for the annuities. All 
persons interested agreed to the scheme, but 
there were two settlements under which unborn 
infants might take an interest in the trust funds 
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Held — that the Court had ]unsdicLioa to 
approve the scheme ou behalf of the infants. 

Peto V. Gardner (flSlS) 2 Y. & C. 312 , 60 
E. R. 165) and Pay r Pay ((1845) 9 Jur. 785), 
decisions of V.-C. Knight Bruce, not followed. 

In be Wells ; Boyek t . Maclean, [1903] 1 

[Ch. 848 ; 72 L. J. Oh. 613 ; 51 W. R. 521 , 88 
L. T. 355 — Farwell, J. 

II. ACCOUNTS. 

29 . AoUng Trustee also a Beneficiary— Or er- 
vayments mi account of Income made hy him to 
other Beneficiaries — Peath of Acting Trustee— 
Adjustment.'] — H. was the acting trustee under 
a will, and he and his two hrotheis were the 
beneficiaries. On H ’s death it appeared that 
for some years in distributing the income of the 
trust property he had overpaid his brothers to 
the amount of £180. 

Held — that as H. was responsible for the 
mistake, his representatives w'ere not entitled to 
recover this sum from the other brothers, nor to 
have their income from the trust funds im- 
pounded till the shares were equalised. 

In RE Horne ; Wilson r. Cox-Sinolair, [1905] 

[1 Ch. 76 ; 74 L. J. Ch. 25 ; 53 W. R. 317 ; 92 
L. T. 263 — Warrington, J. 

30 . Administration Action — Carrying hacTi 
account beyond six years from, Issue of Writ — 
Breach of Trust — Statutes of Limitations — 
Form of Order — Trustee Act, 1888 (61 & 52 
Viet, e. 59), s. 8,]— Form of order for account by 
trustees for a period extending beyond six years 
from the commencement of action in cases where 
sect. 8 of the Trustee Act, 1888, applies. 

Whether the order should be confined to an 
inquiry as to what moneys the trustees had in 
their hands at the date six years before the issue 
of the writ, and to an account from such date of 
all moneys subsequently received by the trustees, 
queere. 

In be Davies ; Ellis v. Roberts, [1898] 2 Ch. 

[142; 67 L. J. Oh. 507; 79 L. T. 344— 

Kekewich, J. 

31 . Delay in Accounting by 3Ianaging Trustee 
— Action against both Trustees in eoniequence — 
Costs of Action — Co-Trustee's Right to be In- 
demnified. ] — A solicitor trustee who managed 
the trust matters was guilty of unreasonable 
delay in accounting to the beneficiary ; the 
latter in consequence brought an action against 
both trustees. Accounts were then dehverecl, 
and everything found to be in order. 

Held — ^that the managing trustee must in- 
demnify his co-trustee against the costs of the 
action, 

Lockhart v. Reilly ((1866) 25 L. J. Ob. 697) 
applied. 

In be Linsley ; Oaxtlet v . West, [1904] 2 

[Ch. 785 ; 73 L. J. Ch. 841 ; 53 W R 172— 
Warrington, J. 

32 . Liability of Trustees to Account — Trustees 
Directors in Right of Trust Molding — Remune- 


ration — Accounting for — Capital or Income .] — 
Wheie trustees are appointed directors of a 
company in virtue of the shares therein held by 
them as trustees, they must (in the absence of a 
special piovisi&n) account for the Tenniiiei ation 
received by them as directors. 

Such remuneration is to be trealed as capital 
and an accretion to the shares of the remainder- 
men. 

Noble v, Cass ((1827) 2 Sim. 343) distin- 
i guished. 

In be Francis ; Baebett v . Fishee, (1 905) 74 
[L. J. Ch. 198 ; 92 L T. 77 -Kekewich, J. 

33. Liability of Trustee to Account — Bene- 
Jieiaries Liiing with Trustee — Maintained by 
Trustee — 'Verbal Arrangement] — On the 24ih 
April, 1875, F. M marned Mrs T , a widow 
with four children, two sons and two daughters. 
Mrs. M (formerly Mrs. T.) was possessed of 
property producing an income of between £2,000 
and £3,000 per annum. She died in July, 1888, 
leaving a will under Inch F. M. w'as the sole 
executor and trustee. By her will Mrs. M gave 
the residue of her estate upon trust in equal 
I fourth shares, one being for each of the three 
younger children of her first marriage (namely, 
j E. and W., the daughters, and C , one of the 
sons), and the other fourth for F. M. for life, 
with remainder to H. F. M., the only eiiild of 
the marriage of F. M. with the testatrix. At 
the time of the death of the testatrix her 
daughters E and W. were of the ages of twenty- 
six and twenty-four respectively. The testatrix 
contemplated that E. and W. should after her 
death continue to reside with P. M. and she was 
known to have expressed a wish to that effect 
E. and W. did, in fact, continue to reside with 
P. M. — E. until her marriage m July, 1899, 
and W. until F. M, himself married again in 
May, 1901. 

On the 7tb of May, 1904, an action was insti- 
tuted by B. and W. against F, M., asking for an 
account of the income to which they were 
entitled under the will of the testatrix from the 
date of the testatrix’s death. P. M deposed 
that shortly after the testatrix’s deatii he made 
a verbal arrangement with E. and W. that in 
consideration ot their contributing or permitting 
him to retain the whole of the income of their 
shares of the trust estate, he should bear the cost 
of their maintenance as members of his house- 
hold, and pay or provide the money for the 
payment of their personal expenditure, including 
any cash that they might require. 

Joyce. J., held (93 L. T. 72) that (1) under the 
circumstances the alleged arrangement could not 
be held binding upon E. and VV., and that an 
account must & taken of the income of the 
fourth shares of E. and W. from the time of the 
death of the testatrix; but that (2),^ie7* contra, 
there must be an account of the moneys provided 
by F. M. that were received by or expended by 
E. and W. for their own benefit, and an inquiry 
as to what sums would be reasonable and proper 
to be allowed to F. M. by E. and W. out of 
their incomes in respect of their residence with 
or maintenance by B’. M. from the time of the 
testatrix’s death. 
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On the plaintiffs appeal against the second 
ruling : 

Held — that the defendant had not discharged 
the onns of showing that he had made E, and W 
to understand that they -were to pay him for 
their maintenance, and that the appeal must be 
allowed. 

In be Mottlton ; Geahame«. Moulton, (1906) 
[94 L. T. 454 ; 22 T. L. E. 380— C. A. 

84. Mortgage by Irustee of Trust Estate jointly 
With Own — ApportiomnentJ} — A trustee who 
wrongfully raises money by mortgaging the trust 
estate jointly with own in proportion to 
their respective values, must account to the 
trust estate for the sum received by liim in like 
proportion. 

Rochefoucauld r, Boustead, [1898] 1 Oh. 

[660 ; 67 L. J. Ch. 427—0. A. 

86. Trustee of Real Estate Paying a Voluntary 
School Rate — “ Pair and Reasonable."^ — A pay- 
ment by a trustee of a mere voluntary subscrip- 
tion cannot be allowed m his accounts. But he 
may justify the payment of a voluntary school 
rate on the ground that a board school would 
entail a rate much m excess of the subscription, 
and can only be averted by maintaining a 
voluntary school. 

How V. Eael Wintbrton, (1903) 61 W. R. 

[262 — Kekewich, J. 

III. APPOINTMENT OF TEUSTEES. 

86. Absence Abroad — Temporary Return — 
Trustee Act, 1893 (66 & 67 Vict. e. 63), s. 10, 
sub-s. 1.]— The plaintifi and Mrs. W. were the 
trustees of a will. The plaintiff was out of the 
United Kingdom for more than twelve months 
prior to Ist June, 1900, the date of the deed 
whereby Mm. W. purported to appoint someone 
else in his place, with the exception of one 
week in November, 1899, during which he 
attended at the office of the trustees’ soliciiors 
and transacted part of the business of the trust. 

Held — that the power of appointing new 
trustees did not arise, and that the plaintiff and 
Mrs. W. were the trustees of the will. 

In eb Walker, Summbes v. Babeow, [1901] I 

[1 Gh. 269 ; 70 L. J. Oh. 229 ; 49 W. E. 167— 

Farwell, J. 

37. Appcnntment by Court — Judicial Trustee. 1 
— By the express terms of the Judicial Trustee 
Act, 1896, it IS entirely in the discretion of the 
Court whether a judicial trustee shall be ap- 
pointed or not ; in the absence of misconduct on 
the part of a sole executrix the Court lefused to 
appoint a judicial trustee on the application of 
the residuary legatee against the wish of the 
tenant for life and sole executrix, but remitted 
the summons to chambers to appoint an ordinary 
trustee under the Trustee Act, 1893, to act with 
the executrix, such trustee to be nominated by 
her. 


In re Ratcliff, [1898] 2 Ch. 362 ; 67 L. j. Ch. 

[662 ; 78 L T. 834' — Kekewich, J. 

38. Appointment of an Unmarned Woman as 
\ T)-usteeJ] — An unmarried lady will be appointed 

trustee if the Court is satisfied that she is capable 
of acting in the trust, although men who aie 
admittedly unexceptionable have consented to 
act. 

In ee Dickenson, [1902] W.N. 104— Farwell, J. 

39. Donee of Power appointing himself — 
Trustee Act, 1893 (66 & 57 Vict. c. 63) s. 10 (1)] 
— A person appointing new trustees under the 
statutory powers contained in sect. 10 (I) of the 
Trustee Act, 1893, cannot appoint himself either 
alone or jointly with others. 

Where, however, such an appointment had 
been made, the Court in the exercise of its 
powers itself appointed the same persons to be 
trustees. 

Montefiore v. Qnedalla ([1903] 2 Oh. 723 ; 73 
L. J. Ch. 13 ; 62 W. R. 151 ; 89 L. T. 472— 
Buckley, J., infra) distinguished and discussed. 

In eb Sampson, Sampson u. Sampson, [1906] 

[1 Ch 435 ; 75 L. J. Ch. 302 ; 64 W. R. 342 ; 

94 L. T. 241 — Kekewich, J. 

40. Donee of Power appointing hmself — 

Validity^ — There is no rule ^s might appear 
from the headnote to In re Skeat s Settlement 
([1889] 42 Ch. D. 622; 68 L. J. Ch. 666; 3-7 
W. R. 778 ; 61 L. T. 500 — Kay, J.), that a donee 
of a power to appoint new trustees cannot ap- 
point himself. * 

The Court allowed the executors of a last 
surviving trustee to appoint one of their own 
number and two other persons as new trustees. 

Montefiore v. G-ubdalla [1903] 2 Ch. 723 ; 

[73 L. J. Ch. 13 ; 62 W. R. 161 ; 89 L. T. 472 

— Buckley, J. 

41. Executors— Constructive Trustees — Power 
of Sale.) — A testatrix appointed executors wfith 
power to apply income for maintenance of 
daughters and an ultimate power of sale. 

In 1873 an Order of Court appointed new 
“ trustees,” the executors having died. 

Held — that such new trustees had all the 
powers of the original executors, and could sell 
without the concurrence of the beneficiaries. 

In eb Peeeott and King’s Contract, (1904) 
[90 L. T. 166— Eady, J. 

42. Judleial Trustee — Appointment of Suc- 
cessor — Unfitness of Person Nominated— Juris- 
diotion of Court —Judicial Ti'ustee Act, 1896, 
(69 & 60 Vict. G. 36), s. 1, sub-ss. 1, 3 — Judicial 
Trustee Rules, 1897, r. 23 (1).] — An application 
was made to the Court for the appointment of a 
judicial trustee in succession to a retiimg judicial 
trustee. The Court was not satisfied of the fitness 
of the person nominated by the applicant. 

Held — that when another fit person was 
suggested by some of the parties, the Court was 
not bound to appoint the official trustee under 
Buh-sect. 3 of sect. 1 of the Judicial Trustee Act, 
1896. 



989 


TRUSTS AND TRUSTEES. 


990 


Appoiatmeat of Trustees— C'cTiiwueii. 

Douglas v. Bolam, [1900] 2 Ch. 749 ; 83 L. T. 
[448; 70 L. J. Ch. 1 ; 49 W. E. 163; 17 
T. L. li. 1— C. A. 

43 . 3lanagement of Land during Infancy — 
Inf ant absolutely entitled hy Will — Conieyancing 
and Law of Property Aei, 1881 (44 & 45 Vict. 
c. 41), s. 42 (1).] — Section 42, sub-sect. 1 of the 
ConveyauciDg and Law of Property Act, 1881, 
enabling the Court to appoint trustees on the 
application of a guardian or next friend of an 
infant beneficially entitled to the possession of 
any land, applies to the case of an infant taking 
absolutely by will. 

In EE BbadshAW, [1904] 1 Ir. E. 18— M E. 

44 . Management of Land during Infancy — • 
Infant tailing by Bescent — Conveyancing and 
Laio of Property Act, 1881 (44&45 Vict. c. 41), 

8. 42.] — The provisions of sect. 42 of the Convey- 
ancing Act, 1881, enabling the Court to appoint 
trustees on the application of the next friend of 
an infant, who is beneficially entitled to the 
possession of any land, include the case of an 
infant taking by descent. 

In EE Gloveb, [1899] 1 Ir. E. 337— M.E. 

46 Power to Appoint — Bodies Corporate (Joint 
Tenaneij) Act, 1899 (62 & 63 Vict. e, 20).] — By a 
marriage settlement two trustees were appointed, 
and it was provided that if either of tlie trustees 
should die or be abroad, or desire to be discharged, 
or refuse or become incapable to act, then and in 
every such case it should be latvful for the hus- 
band and wife, or the survivor of them, to 
appoint a “ new trustee.” 

Held — that, in view of the Bodies C irporate 
(Joint Tenancy) Act, 1899, upon the death of 
one of the trustees a limited company could be 
appointed under the power as a trustee jointly 
with the surviving trustee. 

In be Thompson’s Settlement, Thompson v. 

[Albxandeb, [1905] 1 Ch. 229, 74 L. J. Ch. 

133 ; 91 L. T. 836 ; 21 T. L. E. 86— Eady, J. 

46 . Power given to My said Trustees '" — 
Whether Power Personal or Annexed to Officei\ 
— Every power given to trustees which enables 
them to deal with or affect the trust property, 
is priniA facie given to them as an incident of 
their office, and passes with the office to its 
holders for the time being ; and the mere fact 
that the power is one requiring the exercise 
of wide personal discretion is not in itself suffi- 
cient to exclude such presumption. 

Euling of Sir W. Grant, M.E., in Cole v. Wade 
((1807) 16 Yes. 27 ; 10 E. E. 129) considered in 
the light of the decision of Crawford v, Forsliaio 
((1891) 2 Ch. 261 ; 60 L. J, Ch. 683 ; 39 VV. E. 
484 ; 63 L. T. 32— C. A.) 

A testator appointed his wife M., his brother 
C. and his friend E. executors and trustees of 
his will; he gave all his estate to “ray said 
trustees ” upon trust for his wife for life “ with 
full power to my said trustees ” to expend capital 
for the benefit of his wife. 


Held — ^that (although C. was, as a reversioner 
under the will, interested in preserving the 
capital), the power ought not to be regarded as 
personal to the original trustees, but could be 
exercised by the trustees for the time being. 

In be Smith, Eastick v. Smith, [1904] 1 Ch. 
[139 ; 73 L. J. Ch. 74 ; 52 W. E. 104 ; 89 L. T. 

604 ; 20 T. L. E. 66— Farwell, J. 

47 . Retirement — Discharge — Appointing new 
Trustee in his place — Practice — Trustee Act, 
1893 (36 & 57 Viet. c. 63), s. 25.]— Either from 
want of jurisdiction or from refusal to ^exercise 
it, the Court did not m fact discharge trustees 
under the Trustee Act, 1850, without appointing 
new trustees in their place ; and the same 
practice obtains under the Trustee Act, 1893. 

In re Aston ((1883) 23 Ch. D. 217 ; 31 W. K. 
801 ; 48 L. T, 195-C. A.) applied. 

In an action to administer a trust the Court 
always had, and still possesses, inherent juris- 
diction to discharge a trustee without appointmg 
a new trustee m his place. 

Courtenay v. Courtenay ((1846) 3 J. & Lat. 519, 
533) follow^. 

In be Chbtwynd’s Settlement, Scabisbbick 
[®. Nbvinson, [1902] 1 Ch. 692 ; 71 L. J. Ch. 
352; 50 W. E. 361 ;86L.T.216; IST.L. E. 348 

— Farwell, J. 

48 . Sole surviving Trustee a Lunatic not so 
found — Jurisdiction to appnnt Pew Trustee — 

Vesting Order — Trustee Act, 1893 (.56 & 57 Vict, 
c. 53), ss. 26, 41 — Lunacy Act, 1890 (53 & 54 
Vict. c. 6), s. 143.] — Where the sole surviving 
trustee of a settlement is a person of unsound 
mind not so found, and is within the jurisdiction, 
the Chancery Division of the High Court has, 
under the Trustee Act, 1893, jurisdiction to 
appoint new trustees, but has no juiisdiction to 
make a vesting order. 

In be M., [1899] 1 Ch. 79 , 68 L. J. Ch. 86 ; 47 
[W. E. 267 ; 79 L. T. 459 ; 15 T. L. E. 64— 

Stirling, J. 

49 . Statutory Powers —Uxisting Trustees— 
Voting Or<7er.]— The Court has jurisdiction to 
make a vesting order under sects. 26 and 35 
of the Trustees Act, 1893, where the trustees in 
whom the property is to be vested have been 
already appointed. 

In be Kennt’S Teusts, [1906] 1 Ir. E. 631— 

M.E 

IV. BEEACH OF TEUST. 

See Sect. YII. Investments. 

And see Bankeuptct, Nos. 70, 101, 102, 

60 . Acting honestly and reasonably' — 
Fairly to be excused" — Hclief from Liability 
— Judicial Tnistees Act, 1896 (59 & 60 
c. 36), s. 3 (1) —In applying sect. 3 of the 
Judicial Trustees Act, 1896, regard ought to be 
had to the nature of the will, or other instrument 
creating the trust, itself, and the difficulties in 
which the trustees may be placed by it. Where, 
therefore, the trustees and executors of a will, 
in assumed compliance with a direction therein 
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contained to maintain the testator’s estate in 
the like mode of investment as the same should 
he at his decease, until the happening of a 
certain event, neglected for about eighteen 
months to call in a debt of £166 due upon a 
promissory note, the estate in consequence sus- 
taining a loss. 

Held — ^that, it was a ease to which the 
section was applicable, and that the trustees 
and executors, having acted honestly and 
reasonably, ought fairly to be excused foT the 
breach of trust, and ought not to be made liable 
for the loss incurred thereby, the smallness of 
the amount of the debt exonerating them from 
liability for omitting to obtain the directions of 
the Court. 

IN' EE G-eindby; Clews r. Geindey, [1898] 2 

[Oh 693 ; 67 L. J. Oh. 621 ; 79 L T. 106 ; 14 
T. L R. 6!>6 ; 47 W. E 53— C. A 

61 . Aeting Reasonaihj — Fmvd ly Trustee's 
Solicitors’ ClerJi — Belief of Trustee — Judicial 
Trustees Act, 1896 (69 60 Viet e. 36), s. 3.]— 

A lady succeeded to the office of trustee through 
the death of her husband. She lived at some 
distance from London, and employed her London 
solicitors as her agents. The solicitors ascer- 
tained what sums were to be paid and they, 
having been entrusted with a cheque-book, drew 
the cheques and then sent them to this lady for 
signature. These cheques were always signed to 
order. The lady signed the cheques, and the 
solicitors sent on the cheques to the persons 
entitled. A clerk of the solicitors told the lady 
a plausible story, intending to, and did, deceive 
her into signing and initialling three cheques, 
thus enabling the clerk to obtain payment for 
the cheques and to decamp with the proceeds. 

Held — that the lady had not acted otherwise 
than reasonably, and she was not bound to make 
good the loss to the trust estate merely because 
her solicitors’ clerk had defrauded the trust ; and 
that she was entitled to relief. 

In EE Smith ; Smith r. Thompson (1902) 71 

[L. J. Ch. 411 : 86 L. T, 401 ; 18 T. L. R. 

432— Kekewich, J. 

63 . Aet%oii agmnst Trustees — Judgment de- 
claring Defendants Diailefor Sreaclt, of Trust 
—Death o_f one Defendant — Order to Continue 
Proceedings — Application of Co-Defendant 
Seehing Contribution ] — In an action against 
trustees for a breach of trust, one of the defen- 
dants paid into Court a sum for which the 
defendants were subsequently declared liable. 
Some years after the final judgment m the 
action, a co-defendant, who at the time of the 
judgment had no means, died entitled, as 
alleged, to a policy of insurance which then 
became payable. On the application of the 
fi.rst-mentioned defendant, who desired to seek 
contribution from the estate of the deceased, 
the Court made an order for continuing the 
proceedings against the personal representative 
of the latter. 

OOLLINHS WADE, [1903] 1 Ir. R. 89— V.-C. - 


53 . Advancement out of Presumptive Share- 
Share Vested — Advance to Pay Debt of Husband 
of Child— Trustee Husband's Creditor.l — B. H. 
died on the 20th April, 1878, and by his 
will he directed his trustees to apply towards the 
education, or maintenance, or otherwise for the 
benefit of each of his children entitled under 
the trusts of the will to a share not absolutely 
vested, the annual income of such share ; and 
the will further declared that it should be 
lawful for the trustees to apply in or towards 
the advancement in life of each child a sum not 
exceeding £500 of her presumptive share, such 
sum or lesser sum to be paid if the trustees should 
think fit, notwithstanding that the child’s share 
was settled as thereinafter mentioned, and the 
trustees were to be the sole judges of the 
advisibility of such payment, and of what the 
term “advancement in life” might signify. 
Subject to that, after the shares became vested 
by the children coming of age, the income was 
to be paid to the children for life, and after 
their death to their children as they should 
appoint, and if there were no children, to go as 
they should appoint, and in default to their next 
of kin. 

The testator left two children : F. J., who is 
still living and unmarried, and who came of age 
in 1880 ; and A. M., who came of age in 1881, 
and in 1886 married D. W. M., and of that 
marriage there are six children, who are the 
present plaintiffs. 

In 1887 the trustees of the will were the present 
defendant F. and one 0. M. was indebted to F., 
who was pressing him for payment, and the money 
was advanced to A. M. M. the wife and F. J. D. 
the sister-in-law for the purpose of being used by 
the husband to repay his debt to F, 

The defendant C. became a trustee after the 
alleged breach of trust 

Held — that under the will there was no power 
to make any advance at all at the time this 
advance was made, for it was to he made out of 
the presumptive share, and not when the share 
was vested ; and that an advance for the use of 
the husband in his business could not be warran ted 
under the will, and that certainly it was not a 
proper or justifiable exercise of the power of 
advancement, it being understood that the money 
was to be used to repay the debt to F. 

Further, that the money advanced to A M. M. 
must be replaced, but with regard to that 
advanced to F. J. D., the present plaintiffs having 
only a possibility of an interest in that money, 
no order could he made, 

MoLYNEtrx V . Flbtohbe [1898] 1 Q. B. 648 ; 

[67 L. J. Q. B. 392 ; 78 L. T. Ill ; 14 T. L. R. 

211 ; 46 W. R. 676 — Kennedy, J. 

64 . Annuity — Failure to deduct Income Taos 
— Liability — Trustee Act, 1888 (51 & 52 Vict. 
0 . 66), s . 8.’] — A testator by his will bequeathed 
the residue of his estate to trustees upon trust 
for conversion and out of the income to pay 
certain annuities to his widow, three daughters, 
and a daughter-in-law, and to accumulate the 
surplus for 21 years from his death, the accumu- 
lations to be added to the capital. The capital 
was to be divided after the death of the last 
annuitant among the testator’s grandchildren. 
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One of the annuitants was a trustee of the will. 
The trustees paid the annuities without deduc- 
tion of income-tax, the income-tax on the whole 
income of the fund being paid before the 
income came to the hands of the trustees. 

Held — that the trustees had committed a 
breach of trust in paying the annuities without 
deducting the income-tax, but as it was an 
innocent breach of trust they could, under 
sect. 8 of the Tiustee Act, 1888, set up the 
Statute of Limitations as a bar to a claim for 
more than six yeais’ arreats of payment, except 
in the case of the trustee annuitant who had had 
the benefit thereof. 

In ke Shaep; Eigketts v. Ricketts, riSOs] 

[I Ch. 793 , 75 L, J, Ch. 458 ; 95 L. T. 622 ; 

22 T. L R. 368— Eady, J. 

55. Balances — Simple or Compound Interest 
— Rate of Interest.'] — A testator by his will 
directed his estate to be realised and invested 
in the usual way, and to be held upon trust to 
pay the income to his wife, and then upon trust 
for certain of his childien. There were clauses 
for maintenance and education, and directions to 
invest the residue of the income so as to accumu- 
late at compound interest. After the death of 
the widow the maintenance and education weie 
voluntarily undertaken by a friend, who, with a 
view to increasing their respective shares in the 
testator’s estate, informed the trustees that the 
whole of the income might be re-mvested by way 
of accumulation The trustees neglected to 
accumulate. The contention was whether the 
trustees were liable for compound interest with- 
out there being any wilful default. 

Held — that it is a general rule that only 
simple interest is charged on the funds in the 
hands of trustees and executors. The principle 
upon which the Court proceeds is to charge them 
only with the interest which they have received, 
or which it is justly entitled to say they ought 
to have received, or which it is so fairly to be 
presumed that they did receive that they are 
estopped from saying they did not receive it. An 
improper investment must be treated as if it had 
not been made, or had been made for the benefit 
of the trustees out of their own moneys, and on 
that footing the charge of compound interest is 
to be made. The practice now is to charge 
interest at the rate of 3 per cent, instead of 4. 
The trustees were chargeable with compound 
interest at 3 per cent., with annual rests from 
one year after testator’s death. 

Knott V. Cottee ((1862) 16 Beav. 77) followed. 

In EE Bakclat, BAEOLAY V. Andeew, [1899] 

[1 Ch. 674 : 68 L J. Oh. 383 ; 80 L. T. 702— 

Stirling, J. 

66. Defaulting Co-trustee — Liability of In- 
aetive Co-trustee — Acting “ honestly and reason- 
ably'^ — Judicial Trustee Act, 1896 (69 & 60 
Viet. 0 . 35), s. 3.]— P,, the active trustee of the 
two trustees of the dissolution deed of a building 
society, who had been required to give an 
account of moneys received and expended by 
them, had absconded. Where the eestuis que 
B.D. — VOL. in. 


I trust asked, by summons, for the payment by 
I the remaining trustee of the costs of the action 
i which had ensued, 

Held — that S., the remaining trustee, had 
acted dishonestly — within the meaning of sect. 3 
of the Judicial Trustee Act, 1896— in permitting 
his co-trustee to manage the affairs without 
check or inquiry, and was therefore liable to pay 
all the costs of the action. 

In EE Second East Dulwich 745th Staeb- 

[Bowkett Building Society; Miall v. 

Pearce and Steeeteb, (1899) 68 L. J. Ch. 

196 : 47 W. R. 408 , 79 L. T. 726— 

Kekewich, J, 

67. Foreign Securit ies — One Trustee Abroad, 
the Others in England — Lms of Foreign Securi- 
ties by Trustee Resident Abroad — Laches — 
Trustee Act, 1888 (61 & 62 Viet. c. 59), s. 8 ]— 
A testator left his residuary estate to G, W. T. 
and others upon trust for his daughter A. H. T. 
for life, for her separate use, w-ith remainder as 
she should appoint. G. W. T. survived his co- 
trustees, and died in 1879, having by his will 
appointed J. T. L. and \V. H. S. executors 
I thereof W. H. S. resided in America and had 
1 the custody of certain American securities, part 
of the estate. He regularly paid the income 
thereof to A. H. A. (formerly A. H. T.), the 
tenant for life. New trustees were appointed in 
1883. 'Che tenant for life died in 1892, having 
by her will left her property to her husband, 
who survived her. W. H. S. was recognised as 
the American trustee, and when pressed to 
transfer the American securities to the new 
trustees in England he refused to do so. It was 
then discovered that he had recently made away 
with the Securities and was insolvent. The new 
trustees and the widower of the tenant for life 
brought an action against J. T. L. and W. H. S. 
to render J. T. L. liable for the loss. 

Held — that sect. 8 of the Trustee Act, 1888, 
was a good defence as against the new trustees ; 
that as to the widower he was guilty of such 
laches in not taking steps to obtain the transfer 
as debarred him from relief, because in such a 
case a delay for a shorter time than that pre- 
scribed by any Statute of Limitations may be 
sufficient, though in all cases regard should be 
had to the length of the delay and the nature of 
the acts done during the interval, and it should 
appear that there was sufficient knowledge of 
the facts constituting the title to relief. 

In EE Tayloe , Atkinson v. Lord, (1900) 81 

[L. T. 812. 

58. Fraud of One Trustee — Liability of Other 
— Parchase of Inscribed Stoch by Broker Co- 
trvstee — Aceeptanoe of Saif Commission — Lia- 
bility for Loss of Trust Property through Fraud 
of Co-trustee — Trustee Act, 1893 (66 & 67 Viet. 
G. 53), s. 24 — Judicial Trustees Aot, 1896 (59 & 
60 Viet. 0 . 36), s. 3.] — A trustee is not liable for 
the fraud of a broker co-trustee where, the latter 
having been instructed to buy inscribed stock, 
the former has done all that could be expected 
of an ordinary prudent man to see that the in- 
vestment has in fact been made. 


32 
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It is Dot the usual business practice for a pur- 
chaser of inscribed stock to attend personally at 
the Bank to accept the transfer : a trustee is not, 
theiefore, liable because his omission to do so 
allows his broker co-trustee to commit a fraud. 

The fact that a share of the commission has 
been accepted from the broker co-trustee, who is 
entitled to remuneration under the terms of the 
trust deed, does not affect his liability. 
Shbphbbd V . Haubis and Others, [1905] 

[2 Ch. ,S10 ; 74 L. J. Oh. 574 ; 63 W. E. 570 j 
93 L. T. 45 ; 21 T. L. R. 597— Farwell, J. 

69. Intestment — Ti-ustee Improperly Invest- 
ing Trust Money in Business — Option of cestui 
que trust to have Interest at 6 per cent.'] — If an 
executor or trustee makes profit by an improper 
dealing with the assets or the trust fund that 
profit he must give up to the trust. If that im- 
proper dealing consists membarking or investing 
the trust money in business, he must account for 
the profits made by him by such employment in 
such business ; or at the option of thQOfstui qne 
trust, or if it does not appear, or cannot be made 
to appear, what profits are attributable to such 
employment, he must account for trade interest, 
that is to say, interest at 6 per cent., notwith- 
standing that 6 per cent, is not the current mer- 
cantile rate of interest. 

Rule laid down by James, L.J., in Vyse v, 
Foster ( (1 872) L. R. 8 Ch. 309. .329 : 42 L. J. Ch. 
245, 248 ; 27 L, T. (N.s.) 774 ; 21 W. R. 207) 
followed. 

In be Davis ; Davis v. Davis, [1902] 2 Ch. 

[314 ; 7] L. J. Ch. 639 ; 61 W. R. 8 ; 86 L. T. 

623 — Parwell, J. 

, 60 . Leaving Money in JSands of Lato Agent 
for Six Months uninvested — Ba/nhruvftey of Law 
Agent — Loss of Part of Fund — Trustee Act, 
1893 (66 k 57 Viet. o. 53), s.l7, Three 

gentlemen were trustees of a fund set apart to 
answer a life annuity and divisible on the death 
of the annuitant among the persons entitled in 
remainder. The sum of £3,700, pait of this fund, 
was invested on a heritable bond. On July 15th, 
1887, the bond was paid off. The trustees allowed 
their law agent to receive the money and to 
retain it m his hands uninvested for rather over 
six months. At the end of that time the law 
agent became bankrupt, and the greater part of 
the fund was lost. The surviving trustee and the 
representatives of the other two, who were dead, 
contended that the trustees were not responsible 
for the loss. 

Held (Lord Morris dissenting) — that the 
trustees were guilty of a plain and positive 
breach of trust, and were liable to replace the 
money lost by reason of their gross neglect, that 
the immunity clause did not afford the trustees 
any protection, and that the money with interest 
at 3 per cent, must be paid by the trustees or 
their representatives to the judicial factor. 

Decision of First Division of Court of Session 
((1898), 25 R, 697) reversed. 

Wykan 1'. Pateeson, [1900] A. C. 271 ; 69 L. J. 

[P. C. 32 ; 82 L. T. 473 ; 16 T.L. R.270— P. C. 


61 . Leaving Money in Hands of Solicitor to 
the Trust — Not Employing Stockbrokers — Fraud 
of Solicitor — Belief— Judicial Trustees Act, 1896 
(59 & 60 Vict. c. 36), s. 3 ]— In 1877 a firm of 
solicitors commenced to act as solicitors for the 
trustee of a settlement, and continued so to act 
iu all trust matters down to 1899. C. H. was a 
partner in the firm throughout, and was the 
partner particularly concerned, having the per- 
sonal conduct of this particular tiust. The 
trustees, without employing a broker, allowed 
moneys for investment, arising from the sale of 
trust funds, to remain in the bands of C. H., who 
used it for his own purposes. No complaint was 
made of non-receipt of income by the benefi- 
ciaries, but the trustees never took any steps to 
ascertain that the stock supposed to have been 
purchased had got into their names, nor did they 
open a trust account to be under their control. 
They accepted C. H ’s statements without inquiry 
or investigation. 

Held — that the trustees w'ere nnt justified in 
entrusting the investment to their solicitor and 
allowing him to get control of the trust money 
for that purpose ; that in the present case theie 
was not any moral necessity or sufficient practical 
reason from the usage of mankind or otherwise 
to justify them in so acting ; that the trustees 
were liable as for breaches of trust; and that 
they could not be relieved under the provisions 
of sect. 3 of the Judicial Trustees Act, 1896, for 
though they had acted honestly, they had not 
acted reasonably. 

Williams v, Bykon, [1902] 18 T. L. R. 172— 

[Byrne, J. 

62 . lAahility — Concurrence of c,es,tvd que trust 
— Fund Beplaoed by Trustee — Income of such 
Fund.]—Tlh.Q Trustee Acts of 1888 and 1893 
enlarge and do not curtail the jurisdiction of 
the Court as to indemnifying and relieving 
trustees. 

Independently of those Acts a beneficiary of 
full capacity who with full knowledge consents 
either in writing or by parol to a breach of trust 
has no claim against the trustee for any loss 
thereby occasioned to that beneficiary’s interest 
m the trust funds. 

In 1885 a trustee, with the consent of the 
tenant for life, handed over the trust funds to 
the latter’s wife, who spent them. In 1891 the 
trustee was ordered at the suit of the remainder- 
men to replace the funds by means of insurances 
on his life. &c. : at the time of his death in 1902 
the whole fund was replaced with a surplus 
representing income since 1891. 

Held — that, as the tenant for life had con- 
curred in the breach of trust, he could not require 
the trustee to make good his life interest, and 
that the trustee’s representative was entitled to 
this surplus as against the life tenant’s trustee in 
bankruptcy. 

Fletcher v. Collis. [1906] 2 Ch. 24 ; 74 L. J 

[Oh. 502 ; 53 W. R. 616 ; 92 L. T. 749— C. A, 

63 . Liability of Retired Trustees — Liability 
for Wrong Investment — Trustees Retired from a 
Trust and Appointed or Concurred in the Ap- 
pointment of New Trustees — The New Trustees 
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Comimtted a Bri-acli of Tmst .'] — In an action 
by an infant reistw qw trust it was sought to 
make the retiring trustees liable for the breach 
committed by the new trustees. 

Held — that the retiring trustees had no 
reasonable ground for believing, and did not 
believe, that the trust would be otherwise than 
secure in the hands of their successors, that they 
had never contemplated any breach of trust, and 
certainly not that actually committed, and that 
they were, therefore, not liable. 

The retiring trustees had themselves committed 
a breach of trust by investing in an unauthorised 
security. They claimed to be entitled to a re- 
turn of the security on making good the doss to 
the trust estate. 

Held — that, as against the infant cestui que 
trusty they were not entitled to a return of the 
security. 

Head v. Gould, [1898] 2 Ch 250 ; 67 L. J. 

[Oh. 480 ; 78 L. T. 739 ,* 14 T. L. R. 444 ; 46 
W. E. 697 — KekewicA J- 

64 . Payment of Part of Claim iy On^ Trustee 
— lasolrency of Co-T rvsfee — Right to prove for 
Full Amount against E>.tate of Insolvent Trus- 
tee.} — Where a sum of money is found due by 
the certificate of a master, made under an 
order of the Court, from trustees in respect of a 
breach of trust, and one trustee has subs^uently, 
under a compromise sanctioned by the Court, 
paid part of the amount duo in full satisfaction 
of his own liability, and another trustee dies 
insolvent, the cestui que trust can prove again .t 
the estate of the insolvent trust<'e for the full 
amount found due by the certificate, without 
giving credit for sum received under the com- 
promise. 

Edwards v. Hood-Babbs, [1905] 1 Ch. 20 ; 74 

[L. J. Ch. 167 ; 91 L. T. 766 ; 21 T. U R. 89 
— Kekewich, J. 

65 . Power to lend Firm Money — Dissolution 
of Partnership — Discharge — Partnership Act, 
1890 (53 & 54 Vict. c. 39), s. 17, 57/5-5. 3.]— A 
power to lend to a firm consisting of certain 
individuals does not authorise a loan to a firm 
differently constituted, whether including more 
individuals or less. 

A testator, a retired partner in a firm, by a 
will nominated his wife and two of the three 
remaining partners in the firm as his trustees, 
and he ‘‘specially authorised” his trustees to 
allow his share of the capital at his death to 
remain as a loan to the firm. The wife died. 
One of the three partners— the appellant — 
retired under an agreement by which the two 
continuing partners paid him a sum of £9,0(i0 
for his interest in the fiim. and took over all 
liabilities and released him of all debts. They 
subsequently discharged him and the old firm ot 
the debt due to the ti ust. Soon after the new 
firm became insolvent. New trustees of the 
trust were appointed, and as creditors on the 
new firm they received a dividend out of the 
new firm’s assets. 


Held — that the lending of the testator’s share 
of the capital to the new firm was not within 
any power given by the will, and as it was not a 
proper investment, it was a breach of trust; that 
the discharge which was gratuitous was a frau- 
dulent breach of trust ; that the appellant was 
liable to make good the loss to the trust estate. 

Decision of the First Division of the Court of 
Session ((1900) 37 S. L. R. 5.57) afiSrmed. 

Smith d. Patrick, [1901] A. 0. 282 ;-70 L. J, 

fP. C. 19 : 84 L. T. 740 ; 17 T. L R. 477— 

H. L. (Sc.). 

66. Principal Debtor— Surety — Indemnities— 
Release of Debt.} — Where the life tenant (a 
married woman) of the income from investments 
of a settled fund of £.30,000, having a power of 
appointment by will over the capital and income 
of the same, requested the trustees to sell so 
much as would realise the sum of £10,000, which 
she was desirous of handing to her husband, 
himself one of the trustees : and where, all 
parlies understanding that the s.aid sale and 
payment were breaches of trust, the other 
trustee only consented on the life tenant and 
the co-trustee agreeing to enter into a covenant 
to indemnify him against all claims ; and where 
the said sum was not repaid to the life tenant 
prior to her death, nor to her estate since her 
death upon the demand of the other ti ustee — 

Held — that the husband of the life tenant 
was the principal debtor to his wife's estate, and 
that she was surety. 

Held pukthee — that, upon the true con- 
struction of the will of the life tenant, the 
£10,000 passed to the husband. 

In re Bated; Baird r. Staveley Hill, (1899) 
[47 W. R 277— Kekewich, J. 

67 . Sale by Trustee to Himself —Consent of 
Beneficiaries — E.veevtory Sale to a Thi rd Party 
—Trustee, tahmg over Third Party's Contract.} 
— A trustee for the sale of property cannot 
himself be the purchaser of it. 

If, notwithstanding the form of the convey- 
ance, the trustee (or any person claiming under 
him) seeks to justify the transaction as being 
really a purchase from the cestui que trnsti, it 
ought not to be assumed, m the absence of evi- 
dence to the contrary, that the transaction was 
a proper one. and that the ecstw que trusts were 
informed of all necessary matters The burthen 
of proof that the transaction was a righteous one 
rests upon the trustee, who is bound to produce 
clear aflirmative proof that the parties were at 
arm’s lensth ; that the cestui que trusts had the 
fullest infortratioi upon all material facts ; and 
that having this information, they agreed to and 
adopted what was done. 

If a contract with a third person to purchase 
is e.vecutory only, the trustee who is vendoi has 
power either to enforce or rescind or alter the 
contract, but cannot step into the third person’s 
place and take over the third person s contract 
for bus own benefit. 

Parker v. McKenna ((1874), L. R. 10 Ch 96 ; 
1 44 L. J. Ch. 425 ; 23 W. R. 271 ; 31 L. T. N. S. 
739'i followed. 

‘ • 32—2 
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Williams v. Soott, [1900] A. C. 499 ; 69 L. J 
rP. 0. 77: 49 W. E. 33; 82 L. T. 727 , 16 
T. L. B. 460— P. C. 


—Xo Power of Sale — 
m,aJie good Income — 
Act, 18ii6 (59 & 60 


68. Sale of Leaseholds- 
Liahility oj Trustees to 
Pelief — Judical Trustee 
Vict e. 36), s. 3.] — Where trustees of a settle 
raent wjiich did not contain a power of sale had, 
in tbe hmd fde belief that they possessed such 
a power, advantageously sold leaseholds which 
formed part of the trust estate, 

Held— that under sect. 3 of the Judicial 
Trustee Act, 1896, they weie entitled to be 
relieved from personal liability to make good the 
diminution of income sustained by the tenant 
for life in consequence of the sale. 

Decision of Kekewich, J. ([1898] 2 Oh. 621 
67 L. J. Ch. 649 ; 46 W. R. 682 ; 79 L. T. 109), 
aSSrmed. 

Perkins r. Bellamy, [1899] 1 Ch. 797 ; 68 L. J. 
[Ch 397 ; 47 W. B. 417; 80 L. T. 478— C. A 


69 Trustee lenduvg Money to his Solicitor 
without Security with Notice of Trust — Summary 
Order on Solicitor to bring the Money into 
Court.'] — Ihe defendant being a clerk m the 
employment of M., a solicitor, in 1895, received, 
as executor of a -will of a testatrix, a small sum 
of money to which the plaintiffs were entitled. 
This money the defendant haudei over to his 
master, M., who had acted as his solicitor in 
proving the will of tbe testatrix, and who took 
It, knowing it to be trust money, and retained 
it without giving any security. The money was 
called in. It was not forthcoming. The 
plaintiffs served M. with notice of motion for an 1 
order on him to biing the money into Court. 
M. made an alHdavit that he would pay the 
money “in due course,” but objected that the 
Court had no jurisdiction in an action to which 
he was not a paity to make an order upon him. 

Held — that the Court had jurisdiction to 
make a summary order on M., its officer, to bring 
the money into Court within fourteen days. 

In ke Cakeoll; Brice r. Cakroll, [1902] 2 Ch. 

[176 ; 71 L. J. Ch. 596 ; 50 W. B. 650 ; 86 
L. T. 862— Farwell, J. 


70. Trustee Partner — Employing Assets in 
Business — Aocouut of Profits — Bight to Good 
will.] — Under articles of partnership entered 
into m 1872, C. N and his brothers, E. N. and 
G-. H., with two other persons, became partners 
for a term of ten years for the carrying on of an 
already existing business, consisting of the 
manufacture and sale of isinglass, gelatine, and 
glue. Under the piovisions of the articles as 
modified by a declaration of trust executed by 
the brothers N.in March 1877, the capital of any 
one of the brothers dying during the term was 
to remain in the business till tte expiration of 
the term, and was then to be held by the 
survivors on trust to dispose of it as his will 
should direct. C. N. died in August,' 1877 
having by bis will of the preceding March 
appointed E. H , G. N., and another executors, 


and bequeathed to them his capital and shares 
of profits of the busineas. Until the expiration 
of the partnership term the shares of profits 
were to be divided between testator’s children, 
with provisions for maintenance and accumula- 
tion, and thereafter the capital and shares of 
profits were to be held by the- executors on 
trust to enter into such arrangements as they 
might think desirable for carrying on the 
business in paitnership w'ith such persons as 
they might think proper The testator de- 
clared his ultimate object to be the introduc- 
tion of one or more of his sons into the business, 
but made provision for the division of the 
piofits accruing on his share among all his 
children. He left numerous children, most of 
whom were infants at his death, and on the 
determination of the partnership m 1882 his share, 
with accumulations, amounted to about £30,000. 
The two surviving brothers N. formed a new 
partnership with another person, and until 1887 
employed the testator's share in the business, 
paying his children interest thereon at 10 per 
cent. The profits made were much larger In 
1887 the business was converted into a limited 
company, and the childien w'ere allotted 10 per 
c nt. pieference shares to the value of the 
£30,000 at par. 

In an action by the children of C. N against 
E N (G. H. having d’ed) claiming a declaration 
that the defendant was bound to make good the 
profits made between 1882 and 1887 attributable 
to the share of U. N. employed m the business, 
and also claiming a share in the goodwill. 

Held — that the plaintiffs w'erenot entitled to 
anything in respect of goodwill, and that, 
with regard to the former part of the claim, 
the case was not materially different from Vy,se 
Foster (L. Bep. 7 H. L. 818 : 31 L. T. Bep. 
177), and that the plaintiffs were not entitled to 
more than the 10 per cent, which they had 
received. 

Smith v. Nelson, (1905) 92 I.. T. 313 — Joyce, J. 


71. Trustees and Executors — Ceasing to he 
Executors — Assumption of Executors having 
Performed their Bitty — Account — Pleading 
Statute of Limitations — Proceeds of Trust Pro- 
property Still Retained hy the Trustee " — 
Trustee Act, 1888 (51 & 62 Vict. e. 69), *. 8— 
Real Property Limitation Act, 1874 (37 & 38 
Vict. c. 57), s. 8.]— In the case of a will of 
ordinary type, where the same persons are 
appointed executors and trustees, those persons 
some time or other cease to be executors and 
become trustees. In the strict sense they never 
cease to be executors. Having accepted probate, 
they are, daring the rest of their lives, the legal 
representatives of the testator ; but after a 
certain time they have no duties as executors to 
perform, and can no longer be said to be (loing 
anything virtvte officii. Under such a will, tbe 
ordinary duty of the executor is to pay the 
debts, funeral and testamentary expenses, and 
when that is done (if there are no legacies in the 
ordinary sense) he has done his duty and is 
fundus offioio. 

i A testator by his will bequeathed all his 
personal estate and effects to two trustees upon 
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trust to sell, convert, nnd invest and set apart a 
sufficient portion thereof to produce an annuity 
to be paid to his wife for life, and as to the 
remainder upon trust to pay one equal fourth for 
one of the trustees, and as to one other equal 
fourth to pay the annual produce thereof to A. P. 
for life and after her decease in trust for her 
children at twenty-one or marriage, and as to 
one other equal fourth upon trust for the other 
trustee, and as to the remaining fourth upon 
trust for M. S. for life, and after her decease in 
tiust for her children at twenty-one or marriage. 
The trustees were appointed executors of the 
will. M. S was by a codicil also appointed a 
tiusteeand executrix of the will. The testator 
died m 1857. The widow died in 1873. One of 
the trustees died in 1891. A. P. died in 1892, 
leaving children. M. S. died a spmsier in 1893, 
and the lemaining trustee died in 189‘‘. After 
the death of the widow the executors and trustees 
divided the fund set apait for the annuity, and 
paid away the settled share to the tenant for 
life, A. P. No fraud was alleged. 

Held — that as there was no obstacle to 
winding up the estate in a reasonable time, it 
must be assumed, upon the imperfect evidence, 
that the executors did their duty, and that long 
before 1892, and probably before the death of 
the widow, they had ceased to be executors in 
the sense of having anything to do and the fund 
was held by them as trustees ; that that would 
not free them from any claim for duty, as they 
remained executors and might be sued as such ; 
that in distributing the investments, it must be 
assumed that they acted under the express trusts 
of the will, and that they were not responsible 
for the share of the one-fourth which ought to 
have gone to A. P. for life, which admittedly 
was not forthcoming. 

Held also^ — that the defendants being sued 
as the representatives of trustees and not as 
executors, the Real Property Limitation Act, 
18 74, was inapplicable, but they were entitled 
to the benefit of the Trustee Act, 1888, s. 8, 
sub-s. 1 (b) ; that the one-fourth was not “ still 
retained by the trustee, or previously received by 
him and converted to his use " within the mean- 
ing of that section , and that any right of action 
by a child of A. P. was barred by the lapse of six 
years from the time when the right of action 
accrued — ^viz., when A. P. died in 1892. 

In be Timmis , Nixon ®. Smith, [1902] 1 Ch. 176; 

[71 L. J. Ch. 118 , 50 W. R. 164 ; 86 L. T. 672 
— Kelicwich, J. 

72 . Trvit Money “ Still Retained by tin 
Trustee ” — Allowing Co-trustee to Receive Trust 
Money — Trustee Aet^ 1888 (61 & 52 Vict. e. 69), 

8.] — H. A. T. and C. H. were appointe I 
trustees in November, 1888, of a large sum of 
three per cent, consols, and this sum was shortly i 
afterwards transferred into their names. In 
December, 1888, H. A. T. and C. H. sold the 
consols and paid over the proceeds to a firm of 
solicitors, of which C. H. was a member. The j 
plaintiff attained the age of 21 years on Decem- 
ber 11, 1894, and thereupon became absolutely' 


entitled to a third of the proceeds. The plaintiff 
determined to leave the money in the hands of 
the solicitors for investment. The solicitors, 
from December, 1894, until September, 1899, 
paid to the plaintiff various sums of money' on 
account of income and capital. The amount 
remaining due to the plaintiff was £2,122 1 &s, 3(/. 
H. A. T. died in September, 1898, The plaintiff 
only recently discovered that H. A. T. had been 
a trustee for him of the trust fund. 

Held — that H. A. T.'s negligence had led to 
the loss of the trust fund ; that there v%as no 
moral charge against him, and it was not sug- 
gested that he had converted the money to his 
own use ; and that H. A. T. had not “ letained ” 
the property at all within the meaning of sect. 8 
of the Trustee Act, 1888, as he had parted with 
it and allowed 0. H., a member of the firm of 
solicitors, to take it. 

In be Tdenell; Bynd v. Tdfnell, (1902) 
[18 T. L. R. 706 — Kekewich, J. 

73 . Use of Trust Funds — Capital Replaced — 
Excess of Interest Obtained by £ reach — Excess 
Paid to Life Tenant — Whither to be Regarded 
as Capitalf\ — A trustee took money out of non- 
sols, and by an unauthorised use of it received 
and paid to the life tenant, 5 per cent, interest. 
He subsequently restored the capital and invested 
it in authorised securities. 

Held — 'that the remaindermen could not re* 
quire that the excess of interest over what would 
have been proiiuced by consols should be added 
to capital or accounted for. 

Stroud V. Gwyer, ( (lt60) 28 Beav, 130 ; 2 L. T. 
400) followed. 

Re mu, ((1870) 45 L. T. 126) distinguished. 

Slade v. Chaine, (1907) 97 L. T. 192— 

[Kekewich, J. 

74 . Contract to Convey Real Estate-Refusal 
to Execute Conreyanee — Vesting Order. — A. 
was entitled to certain lands in Ireland m fee 
simple ; he was also entitled, as first heir of entail 
by Scotch law, to a sum of £30,000, the proceeds 
of a sale of settled land, of which his e’dest 
son B. was next heir of entail. In 1892 by an 
agreement in writing A. agreed with B that in 
consideration of B. consenting to dhentail the 
£30,000, and agree. ng that out of that sum the 
debts of A. to the extent of £9,( 00 should be paid , 
that an annuity of £1,000 should be secured for 
the lives of A and his wife and the survivor, 
that the remainder of a sum necessary to secure 
portions for younger children should be piovided, 
and that the balance of the fund should be 
secured for B. A. further agreed to convey his 
freehold lands to trustees upon certain trusts 
with a power of sale. The terms of the agree- 
ment had all been carried out, except the cor.vey- 
ance of the lands, wh'ch A. refused to execute. 
An action was biought in the Court of Session 
111 Edinburgh, in which a decree was obtained 
ordering him to execute the conveyance; hut 
he refused to do so. On an applicatien under 
sect. 26 of the Trustee Act, 1893, for an order 
vesting the lands in the trustees of the agi eement, 

Held — that A. was a trustee within that sec- 
tion, and that a vesting order should be made. 
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Ilf EE Euthvee’s TEUbTS, [IEOH] 1 Ir. R. 2.16 — 

[0. A, 

76. Oraft — T(narits in Common New Lease 
—FiJnc/arij Udaiinn ] — When ii lea'^e held hv 
tcnuDli in coiriinon has expired one ot such 
tciniul" m common ii iiJl ricce?'-aniy debarn'd 
fiom ubta iimi' a nowleaie to himself peisonally. 
it lie docs not abuse or take an ineiiuitable 
advantage of his posinoii. and if the lessor has 
power to gi\c and intends to give it to him to , 
ilie cxcluSiOn ot the foimer co-owners. 

But such a tenant in oonimon cannot clnim to i 
hold anew lease Eoi his own beiielit if it isestab- , 
li'-lied that a tidueiary relation had been created 
by iiirieeiiK-nL or conduct between t e tenants in 
common with reloience to tlie old lease, oi to an I 
essential part of the subiect-niatter theieof ; or. 
that ihe lissec had ootaiiud the new lease after 
repiC'enting io the lessor and causing him to 
believe and intend that (he new lea'-e was to be ' 
for the benefit of all the co-owneis : or thudly. i 
that ihe new lease w ii obtained by the use of 
a light 01 iitrh's which a Couit of cquitv would I 
rccognite as hating been attached to the corn-' 
moil propel ty — foi example, a licence and good- 
w'lll attaclied to hccnsul premises. 

Hdmtee !. ALnEE. [Iflur] 1 Ir. H.2I2— Baiton J. 

V. CONSTEUCTIVE TRUST. | 

76. Ilvsbund of Life Tenant and Father of' 
litmahidermen Pnrehasinff Trust Projierti/ from I 
Moi'tffng/e — Ftdvciarij Iti latiornluj) | — Byawill | 
in 167S) a te^tatoi devised certain freehold houses 
to hw d.itighter for her life with remainder to 
her childien. The testatoi diOd in that year, 
the houses bemg then mortgaged, and in 1880 1 
the daughters lui'-band. w'Lo in rishc of his wife ' 
was tenant for litc in possession, puichased the i 
houses horn ilie mortgagee undci the power of ^ 
sale contained in the mortgage foi the sum due, 
on the moitgage, the inteiest being in an ear. j 
and the house-, wi re conveyed to him. 

In m.ikiiig the purchase the husband was , 
acting in the niietests of his children and for' 
the purpose of giving effect to the provisions of , 
the will. The luisb.and snbsequcntiy claimed to ' 
retain the houses as his own propeiiy. 

Held — that the husband was a trustee of ihe ' 
houses, subject to the life inleiest ot his wife, for , 
the children. 

fCeeoh v. Sunclford, ((_1726) 2 \Sh. A T. p. 69.^) | 
applied. I 

GElFFlTn r Owen. [1907] 1 Oh 19.3 ; 76 L. J. i 
[Ch 92 96 L. T. 5 : 23 T. L. R. 91— Barker, J. 

77. Intestate's Leaseholds — Jteiirwal Itefuiid 
to Administratrix — New Leu.se Granted to One 
of the Next-oJ-Kin j — A person obtaining in hiS 
own name a lencwal ot a lease is deemed to 
be a trustee of the renewed lease (m favour of 
the late lessee or his ipprcsentatives), if he 
occupies a fiduciarv pi.sition in the matter, e g . 
if ho IS an eveciitoi, tiustee, administrator, or 
agent, in which case the piesumptnui is irre- 
buttable, or if 111 respect of the old lease he 


occupied some other special position, whereby 
he owed a duty to other persons interested, in 
which case, however, there is only a rebuttable 
presumption of fact. 

On the death of an intestate the landlord gave 
his administratiix notice to quit and refused to 
renew' the teim to iier or any one lepie-enting 
(he intestate's estate, saying that, if he let the 
premises again, he should oOFer them to the eldest 
son • as a matter of lesiiect to him and his late 
father."’ Ultimately he let the piemises to thi^ 
son. 

Held — that the son was not a trustee of the 
lease for the benefit of the various next-of-km. 

Rule in Keeeh v. Sandford (2 Wh. & T L. C ) 
discussed. 

Fx parte Graee ((1799) 1 Bos. & B. .S76) dis- 
tinguislicd. 

Palmer v. Young ((ItiSI) 1 Yern 276) ex- 
plained on the facts. 

In EE Biss; Biss r. Biss, "190:61 2 Ch 40 ; 72 

TL. J. Ch. 473 ; .31 \V. R. .304 , 88 L. T. 40:5— 

0. A. 

^■I. DISTRIBUTION. 

78 . Approjiriation of Assets before Penod oj 
Final Pistnbution — (hmpltte Appropriation — 
Discretion of TivsUes — Implud Poiceis of 
Trustees to Apptopriate Proper Investments to 
Ansuer Trust Ltga<iie,s bejote the Ptriod for 
Final Distribution.'] — A bond /rfe appiopiiation 
of securities by trustees to answer a mist legacy 
m lavour of one of several losiduaiy legatees, 
when final and complete, will not be distuibed. 

In 1881 trustees of a will, who wcie not ex- 
pressly authoiiacd to make appropiiatioiis ot 
secuiitieb m fa\oui of then ceslitis qite trust 
beyond a certain amount, entered in their books 
oi* account certain stock, in excess ot such 
amount, as allotted to answer a share of the 
residuary estate settled upon one of ‘■eveial 
le-iduaiy legatees .and hcrchildren I'uch legatee 
received the inteie.st on thcsiock during her life, 
and one of hei ehildieii .assigned hi-.'-hai el heiein 
for \aliie, and new trustees of the willweie from 
time to time appouil.ed. The stock in 18i 6 had 
matenally iiicie.ased in value. 

Held — that a final and complete appiopria- 
lion had been made, and tlie le.gacy was refiie- 
sented by such stock. 

In eh NicKELb ; Nickels v. Nickels, \ 1898’, 1 

I Ch. ()'30 ; 67 L. J. Ch 406 . 78 L. T. 379 46 
W. R. 422 — Stilling, J. 

79. Share Prei toushj Assigned by Beneficiary 
— Aisiynee Claiming Payment — Trusties not 
Entitled to Deltury up of Assiyninent .'\ — 
Trustees who are distributing a trust fund cannot 

j require the assignee of a beneficiary’s share to 
I deliver to them Ins assignment aud oilier title 
deed.s as a condition of payment. 

'In EE Palmee; Lancashire and Yoek- 
I [shirk Rev'fesionaev Interest tiociETV r. 
I Burke, [1907] 1 Ch. 486 ; 76 L. J. Oh. 406 , 
96 L. T. 816— £ady, J. 

i 80 . Charge on one Beiufieiaiy's Share — No 
Notice to Trustees — Assignment of such Share 
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Subject to the Charge— Assigme Solicitor to 
'J’rtistees — Truxtees not Investigating his Title — 
Constructioe Notice of Prior Charge — Liability 
— Relief— Judicial Trustees Act, 1896 (59 &; 60 
Vict. c 35), s. 3 (1) ] — Trustees were about to 
distiibute their trust funds. Their solicitor told 
them that he was assignee of one beneficiary’s 
share, and, without investigating bis title, they 
paid the shaie to him. Had they done so, they 
would have seen that his assignment was subject 
to a prior charge in favour of one N. Ho notice 
of this charge had been given to the trustees : 
but their solicitor had acted in the transfer of it 
from N. to the present plaintiff. 

Held — that the trustees were liable to the 
plaintiff, for if they had done their duty they 
would have been affected with notice of her 
charge by investigation of their solicitor’s title, 
and that they were not absolved by bis fraud. 

Jones V. Smith, ((1841) 1 Hare 43; (1843) 1 
Ph. 244) applied. 

Held also -that sect 3(1) of the Judicial 
Trustees Act, 1896, did not enable lellef to be 
given to them. 

Davis c . HurcHma, [1907] 1 Ch. 356; 76 
[L. J. Oh, 272 ; 96 L, T. 29.5 — Kekewich, J. 

VII. INVESTMENTS. 

See also Sect. IV, Bebach of Tetjst. 

81. Authorised Investment — Retention of — 
Duty of Trusteed] — In retaining authorised 
securities — whether they aie authorised in the 
sense of being investments which the trustees 
may make, or whether they are specified invest- 
ments transferred to the trustees and authorised 
to be retained by them — there is no duty or 
obligation on the trustee to make f urtherinvesti- 
gation as to the tit’e of the security or Ihe 
solvency of the mortgagor, assuming that the 
trustee acts honestly and that there are no cir- 
cumstances to give rise to suspicion. The 
liability of trustees in dealing with authorised 
securities must proceed upon the footing of 
wilful default in not calling in the security. 

Eawsthornb V . Eowley, (1907) 24 T L. B. 

[61—0. A. 

82. Dearer Securities — Custody — Depositwith 
Banhers.'] — Ihe law does not impose upon 
trustees more than the exercise of that ordinary 
care and diligence which a competent and 
prudent man of business would exercise in his 
own affairs. A testator authorised the retention 
of bearer securities, and one of the trusts of his 
will was to deal with these bearer securities, 
which were securities with coupons attached 
which had to be cut off at regular periods. The 
trustees had a current trust account with well- 
known bankers, and deposited the bearer securi- 
ties with them to discharge the duty of cutting 
off the coupons when due, collecting them and 
placing the amount to the credit of the trustees’ 
account. 

Held — that the trustees were perfectly justi- 
fied in so depositing the securities. 


Field V, Field, ([1894] 1 Ch. 425 ; 63 L. J. Ch. 
233 ; 42 W. E. 346 ; 69 L. T. 826— Kekewich, J.) 
distinguished. 

In eb De Pothonibb; Debt v. De Pothonier, 

[1900] 2 Ch. 629 ; 69 L. J. Ch. 773 ; 83 L. T. 

220 — Cozens-Hardy, J. 

83. Bond or debenture of ^‘public company 
corporate, municipal, commercial, or otherwise ” 
— Iniestment in bond of unincorporated body.'] — 
A power to invest trust moneys m “bonds, 
mortgage debentures, debenture stock, preference 
or other shares of any public company or body 
corporate, municipal, commercial, or otherwise,” 

IS confined to such investments in public com- 
panies and bodies duly incorporated. 

A trustee invested trust funds subject to such 
a power in the bond or debenture of a body 
called “ The Trustees for the Town and Harbour 
of Whitehaven,” which at the time of investment 
were unincorporated. 

Held — that the word “ corporate ” was at- 
tached to fhe word “ body,” so that the clause 
should read any “public company or body 
corporate, whether municipal, commercidl or 
otherwise,” and consequently such an investment 
was a breach of trust. . 

As to whether the trustee might be relieved 
from liability under the Judicial Trustee Act, 
1896, s. 3, gumve. 

Wood v . Middlbtoe (1898) 79 L. T. 155. — 

[Stirling, J 

84. Corporation Stoch — Population of Borough 
— '^Returns of the Last Census"— Trustee Act, 
1893 (56 & 57 Vict. c. 53), s. 1 (m)-] — Tne census 
returns for 1901 gave the population of the 
borough of B. as 47,003. A note at the foot of 
the page stated that since the date of the actual 
census the borough has been extended so as to 
include some extra parishes, adding : “ The 
figures at the date of tbe census were as follows 
— Bournemouth C, B. 59,762.” 

Held — that B. was a borough “ having, ac- 
cording to the returns of the last census,” a 
population exceeding 50,000 within the meaning 
of sect 1 (m) of the Trustee Act, 1893. 

In EE Drxjitt , Deuitt v. Dehler, [1903] 

[1 Ch. 446; 72 L. J. Ch. 441 ; 67 J. P. 99 ; 

88 L. T. 483 ; 19 T. L. E.269 ; 1 L. G. E. 353 ; 

— C.A. 

85. Hazardous Securities — Tenant for Life 
and Remainderman — Power to Trustees to 
Retain Seeuritiesi\ — A testator by his will 
bequeathed his personal estate to trustees upon 
trust for his wife for life with remainders over, 
and the will provided that the trustees might 
retain any of the investments belonging to the 
testator at his death for such period as to them 
might seem proper without being responsible for 
any loss occasioned thereby. The testator at 
the time of his death was possessed of fully 
paid-up shares in a company, the shares being 
of a hazardous, though not of a wasting, nature. 

Held — that the discretion in the trustees to 
retain the investments showed a contrary inten- 
tion which displaced the general rule as to con- 
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version laid down in Howe v. Bari of I> irtmouth 
((lrt02) 7 Yes. 137) • that the trustees therefore 
were not bound to convert the shares, but might 
retain them ; and that if they did retain them 
the tenant for life was entitled to the whole 
income therefrom. 

Ik eb Bates; Hodgson r. Bates. [1907] 

[1 Ch. 22 ; 76 L. J. Ch. 29 , 95 L. T. 753 , 
23 T. L. R. 15— Kekewich, J. 

86. Loan to Tenant for Life — Security — Life 
Policy Without Profits — Bond and Annuity — 
Trustee out of his oton Moneys converts Policy 
into one with Prodts — Trustee's Right to Surplus. ] 
— A trust fund of £1,000 was put m settlement 
on the marriage of T , who took a life estate 
therein. The trustees of the settlement, who had 
very wide powers of investment, lent the trust 
fund to T., who gave his bond and warrant 
of attorney, and contracted to insure his life for 
£1,000. He also, by deed, directed and appointed 
that the trustees should during his life stand 
possessed of an annual rent-charge of £50 in the 
lirst place for the payment of premiums No 
policy of insurance for £1,000 was effected, but 
instead thereof there were two separate policies 
for £500 effected. One of the trustees of the 
settlement, out of his own money, paid for 
several years an additional premium on one 
£500 policy, and thus converted it fiom a policy 
without profits into a participating policy, and 
so entitled to profits or bonus. After the death 
of T. there were profits or bonus to the amount 
of £326 pai I in respect of this £.500 policy. 

Held — that the sum of £326 representing 
profits or bonus did not belong to the cestms que 
under the settlement of 1846, but went to 
the representative of the trustee, who had paid 
the additional £ 1 annual premium. 

In er Bagnall’s Trusts ; Flynn v. 

[Dalglbish, [1901] 1 Ir. R. 255— Porter, M. R. 

87 Loan upon Personal Credit without 
Security — Advance to Tenant for Life — Lia- 
bility of Trustees.'\ — ^Where the tenant for life 
under a voluntary settlement made by herself 
requested the trustees to exercise the power 
which by the settlement was given them of 
investing the fund upon personal credit without 
security, by advancing the moneys to herself 
upon such conditions. 

Held — ^that the trustees were at liberty, in 
their discretion, to make the advance, being 
satisfied of the reasonable prospect of the moneys 
being recouped. 

Keays v. Lane ( (1869), Ir. R.3 Kq. 1) distin- 
guished. 

Proposition in Lowiu on Trusts (10th ed. 
p. 335) controverted. 

In re Laing; Laing v. Radclippe, [1899] 

11 Ch. 693 ; 68 L, J. Ch. 230 ; 47 W. R. 311 ; 

80 L. T, 228 — -Kekewich, J. 

88 . Mortgage — Insuficient Security — No 
Personal Miioonduct or Neglect — Relief — 
Judicial Trustee A'T, 1896 (59 & 60 Viet. o. 36), 
s. 3, suh-s. 1.] — Where trustees of’ a settle- 


ment took a mortgage, no actual valuation of 
the property comprised in the security was made, 
but a portion of the land adjoining bad recently 
been sold by auction. No consent in writing to 
the investment was given. The property would 
have been a sufficient trust security for 
£4,262 13.?. id , the difference between that sum 
and the sum of £4,600 actually advanced being 
£237 6?. Sd. There was no personal misconduct 
or neglect on the part of the trustees, who acted 
under the advice of the solicitors to the trust. 

Held — that the trustees must make good the 
sum of £237 6^. 8<f., and that no order as to 
costs would be made. 

Waite v. Parkinson (1901), 86 L. T , 456— 
Joyce, J. 

89 “AT) other Seeuntlcs" — Funds in Court 
— Change of Investment — Proposed Investment 
prohibited by Testator — Law of Property 
Amendment Act, 1800 (23 k, 24 Vict o. 38), 
#. 10— P. S. a, 1883, Ord 22, r. 17.]— Trust 
funds in Court included accumulations ot income 
directed by the testator to be invested in 3 per 
cent. Consolidated Bank Annuities, “ and no 
other securities.” 

Held — that a change of investment of the 
funds in Court by the sale of New Consols and rein- 
vestment in other securities authorized by Ord. 
22 r. 17, could not be made. 

In re Wedderburn's Trusts ((1878) 9 Oh. I). 
112; 47 L. J. Ch. 743 ; 27 W. R. 63 ; 38 L. T. 
904 — Malins, V.-C.) not followed. 

Ovey '0. OVEV, [1900] 2 Ch. 624; 69 L, J. Ch. 

[804 ; 49 W. R. 45 ; 83 L. T. 311— Cozens- 

Hardy, J. 

90, Nominal Debentures under Local Loans 

Act — Trustee Act, 1893 (56 & 57 Vict. c. 63), 
ss. 1 0/)< ^ ] — The authority to invest in 

nominal debentures or nominal debenture stock, 
stock under the Local Loans 4.ct, 1875, which is 
conferred by sect. 5 (3) of the Trustee Act, 1898, 
upon trustees who have already power to invest 
money in the debentures or debenture stock of 
any railway or other company” extends only to 
trustees to whom such power is expressly given 
by the trust instrument, and not to trustees who 
may possibly have such power by virtue of 
sect 1 (g) . , , 

Quwre, whether sect. 1 (g) can be properly 
said to give power to invest in railway debentuie 
stock, since it only applies to certain classes of 
railways. 

In re Tattersall ; Topham v Armitagb 

[1906] 2 Ch. 399 ; 75 L. J. Ch. 680 ; 70 J. P. 

537 ; 95 L. T. 368 , 54 W. R. 603 ; 4 L. G. R. 

1083— Eady, J. 

91. “ Other Public Company." — Whether 
American Company Included.} — In construing 
the will of an English testator, who speaks 
therein simply of “ public funds and Government 
securities" and “real or leasehold securities,” 
he must be understood to have used such words 
in their commonly accepted sense, i.e., public 
funds of the United Kingdom, British Govern- 
ment securities, real or leasehold property or 
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mortgages in England or Ireland ; and, therefore 
in the same will “ railway or other public com- 
pany ” is to be construed as confined to public 
companies in the United Kingdom, and not as 
including an American Company, even though 
it has purchased, and paid in shares for, the 
business of an English company. 

In EE Castlehow ; Lamonby v. Caeter, 

11903] 1 Oh. 352; 72 L. J. Ch. 211; 88 
L. T. 4M — Byrne, J. 

92 . Postponing sale of improper investments — 
Loss — Relief from liaMlity — Judicial Trustees 
Act 1896 (o9 Viet. o. 35). s. 3.] — A widow, 
who was tenant for life, executrix, and trustee 
of the will of her husband, who died in 1882, 
converted part of his residuary personal estate ; 
but, acting on the advice of a commission agent 
who had been the friend and adviser of her 
husband, postponed the sale of eight other invest- 
ments left by the testator, which consisted 
principally of shares only partly paid up in 
banking and other companies, and were not 
securities on which trust funds could properly be 
invested, m the expectation that the price of the 
shares w'ould rise. An action was commenced 
against her by beneficiaries under the will, for 
the purpose of having her liability in respect of 
any loss or misapplication of the trust funds 
determined ; and the court directed a sale of the 
shares, which took place about fourteen years 
after the testator’s death. Upon a summons 
taken out by the plaintifis in the action, the 
court made a declaration that the shai es ought to 
have been sold at the expiration of twelve 
calendar months from his death, and dii-ected 
inquirie_s for the purpose of ascei taming the 
amount of loss or gain resulting from the post- 
ponement of the sale. From the chief clerk’s 
certificate, in answer to the inquiries, it appeared 
that while the postponement of the sale of some 
of the shares had resulted in a gain, the loss from 
the postponement of the sale of the rest amounted 
to 1,593 10s. 6d[., and exceeded the gain by 
£349 05. Upon a summons by the plaintiffs for 
the determination of the questions whether or 
not the executrix was liable to make good to the 
testator’s estate the loss which had resulted 
from the postponement of the sale of the shares 
in respect of which there had been a loss ; 
whether she was entitled to deduct from such 
loss, or to be allowed, the gain which had 
resulted from the postponement of the sale of 
the shares in respect of which there had been a 
gain ; and whether she was entitled to relief 
under sect. 3 of the Judicial Trustees Act, 1896 ; 

Held — that the executrix was not entitled 
to relief under sect. 3 of the Judicial Trustees 
Act, 1896 ; and that she was liable to make 
good to the estate the sum of £ 1 ,693 10s. 6d , 
being the amount of the loss without deducting 
or allowing for the gam which had resulted from 
the postponem-'nt of the sale of the shares in 
respect of which there had been a gain. 

In EE Baeker ; Ravenshaw v Barker, (1898) 
[77 L. T. 712 ; 46 W. R. 296— North, J, 


93 . Power to Trustees to oetain Personal 
Pstate '' in its Present Form of Investment " — 
Ordinary Shares m a Limited Company — Re- 
constrncUon — Ordinary and Preference Shares 
in new Company — Power to retain new SJiai-es.l — 
A testator declared by his will that his “ trustees 
may postpone the sale and convemion of my real 
and personal estate or any part thereof for so long 
as they shall think fit, and retain the same or 
any part thereof in its present form of invest- 
ment.” — The investment clause in the will con- 
cluded : “ Preference stock or shares of any 30 int 

j stock company at the time of investment paying 
I a dividend on the ordinary stock or shares of ” 
the company. At the time of tl e testator’s 
death he held 760 fully-paid ordinary shares 
i of £5 each in a limited company, which had 
' no preference shares. The company was very 
successful, and the trustees retained 620 of 
i the testator’s shares. The company was re- 
; constructed, woundup voluntarily, and the assets 
i transferred to a new company The trustees felt 
that it w'ould be for the benefit of the estate that 
j they should accept 520 ordinary and 620 prefer- 
ence shares, all fully paid, in the new company 
! in lieu of the 520 ordinary shares in the old 
: company. Subsequently the new company began 
I to pay dividends on its ordinary shares, and con- 
! tinned to do so When the preference shares were 
issued the company was not paying dividends on 
its ordinary shares, so that at that time the 
preference shares were not authoiised invest- 
ments. 

Held — that the investment was the same, 
because the new company was a reproduction 
or transformation, of the old company ; there 
was no difference in the form of business, no 
change so as to cause additional liability ; that 
the new shares were within the words of the 
will, “in its present form of investment” ; and 
that the trustees were justified m retaining 
them. 

In re Smith, Smith v. Lewis, [1902] 2 Ch. 

[667 ; 71 L. J. Ch. 885; 51 W. R. 11— 

Buckley, J. 

94 . Sale of Ground Rents — Trustees Autli orised 
to Vary nr Transfer “ Securities ” — Whether 
Ground Rmts included.'] — A settlement provided 
that the trustees should stand possessed of 
certain shares, stock and securities, upon trust 
to (inter aha') sell the same and invest them in 
the purchase of freehold ground-rents “ with 
power to vary or transfer such stocks, funds, 
shares, or securities into or for others of the 
same or a like nature.” The trustees purchased 
certain ground-rents, and sought to sell them to 
the defendants, who objected that the power to 
sell did not extend to ground-rents. 

Held — ^that the w'ord “ securities ” being often 
used loosely in the same sense as investments, 
ground-rents were included in the term, and 
that the trustees might sell. 

In eb Tapp and London Dock Company’s 
[ConteAGT, [1906] W. N. 85 — Kekewich, J. 

95 . Shares in Limited Company — Reoon- 
struotion Scheme — Neio Company with Larger 
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Capital and Power to issue JDehentures — Trus- 
tees for Benifieiai'ies not sui juris — Sanetmi of 
Court to enaMe Trustees to agree to Scheme — 
Retainer 'by Trustees of New Shares — Jurisdic- 
tion .'] — a rule, the Court has no jurisdiction 
to give, and will not give, its sanction to the 
performance by trustees of acts with reference 
to the trust estate which are not on the face of 
the instrument creating the trust authorised by 
its terms But in the management of a trust 
estate, and especially where that estate consists 
of a business or shares in a mercantile company, 
it not infrequently happens that some peculiar 
state of circumstances arises for which provisinn 
IS not expressly made by the trust instrument, 
and which renders it moot desiiable, and it may 
be even esoential, for the benefit of the estate and 
in the interest of all the cestuis que trud, that 
certain acts should be done by the trustees, 
which in ordinary circumstances they would 
have no power to do. In a case of th's kind, 
which may reasonably be supposed to be one not 
foreseen or anticipated by the author of the 
trust, where the trustees are embarrassed by the 
emergency that has arisen and the duty cast 
upon them to do what is best for the estate, and 
the consent of all the beneficiaries cannot be 
obtained by reason of some of them not being 
sui juris or in existence, then it may be right for 
the Court, and the Court in a proper ca'-e would 
have jurisdiction to sanction on behalf of all 
concerned such acts by the trustees as above 
referied to. Such jurisdiction is to he exercised 
with great caution, and the Court will take care 
not to strain its powers. As a rule these circum- 
stances aie better investigated and dealt with in 
Chambers. 

Where a testator has 'declared that some 
property of his shall be sold at a particular time 
after his death, and then, owing to unforeseen 
change of circumstances since the test dor’s 
death, when the time for sale arrives it is found 
that to sell at that precise time would be ruinous 
to the estate, and that it is necessary or right to 
postpone the sale for a short time in order to 
effect a proper sale ; in such a case the Court 
would have jurisdiction to authorise, and would 
authorize, the trustees to postpone the sale for a 
reasonable time. 

Where there is a prosperous limited company 
whose shares are fully paid up, and a condition 
of affairs has arisen which makes it desirable, in 
the interest of all the shareholders, that by 
their consent the eompany should be reconsti- 
tuted by the company being wound up and a 
new company formed to take over its assets and 
the new company is to be like the old company, 
except that the capital is larger and the new 
company will have power to issue debentures, 
and the shares in the old company will be repre- 
sented by fully paid-up shares and debentures in 
the new company, and every shareholder who is 
sui guns agrees to the scheme , but some shares 
. are held by trustees who wish the sanction of the 
' Court to their assenting on behalf of beneficiaries 
who ar,e not .sui juris or not in existence, the 
^ other beneficiaries agreeing, then, under such 
. circumstances, the , Court has jurisdiction to 
sanction, and ought to sanction, the proposed 


acts of the trustees. In such cases where the 
trustees are not by the terms of the trust instru- 
ment authorised to invest in the shares or deben- 
tures of sueh a company as the proposed new 
company, they must undertake to apply to the 
Court for leave to further retain the shares and 
debentures they will obtain under the scheme of 
reconstruction, if they desire to retain them 
beyond one year from the time the reconstruction 
is carried out. 

In re Crawshay ((1888) 60 L. T. 357 ; 4 T.L.E. 
782 — North J.) and In re Morrison ([1901] 1 
Ch. 701 ; 70 L. J. Ch 399 ; 49 W. R 441 ; 84 
L. T. 383 ; 17 T. L. R. 330 — Buckley, J., 
see Exectjtoes, 208) considered. 

If re New ; In re Leavers ; In re Morley, 

[1901] 2 Ch. 634 ; 70 L. J. Ch. 710 ; SOW. 

R. 17 ; 85 L. T. 174— C.A. 

96 . Sub-Mortgage of a Puisne Mortgage of 
Land vn Ireland — Insufficient Security — Acting 

honestly" but not “ reasonably ” — No Adciee 
Tahen by Trustee — Relief — Judioial Trustees 
Ad, 1896 (59 & 60 Yict. c. 3.5), s. 3.] — In an 
Iiish settlement, as in an English one, if trustees 
have power to invest trust funds on the security 
of land in England, the laws of the two 
countries as to whether a particular investment 
on English land is or is not a breach of trust are 
the same. So, if the trustees have power to 
invest on the security of land in Ireland, the laws 
of the two countries as to whether a particular 
investment on Irish land is or is not a breach of 
trust are the same. 

Under the trusts of a marriage settlement 
trustees were directed to invest a sum of £6,000 
upon (inter alia) chattel real securities in Ire- 
land. This sum was by the trustees invested in 
an authorised investment, and then the fund was 
sold out and the proceeds invested on the security 
of a sub-mortgage of a puisne mortgage of land 
in Ireland. The land was subject, in the first 
place, to two mortgages for £4,700 and £2,460 
respectively. Then came a mortgage which was 
originally £17,900, but which might be taken as 
reduced at tiie time of the defendant’s invest- 
ment to £12,160 or thereabouts. This last- 
mentioned mortgage was sub-mortgaged — first 
for a sum of £4,000 and then for a sum of 
£2,163 and then came a sub -mortgage for 
£5,000, and it was this last mortgage which was 
substantially the security taken by the defendant 
and his co-trustee. The £5,000 was secured 
collaterally by a covenant bv the owner of the 
land for the payment of the £5,000 and interest, 
and by a charge on the land created by theowner, 
but this last-mentioned charge would, of course, 
rank after the full charge of £12,150. The 
trustees obtained with their security neither the 
legal estate nor the title-deeds. If for any reason 
they wished to redeem the prior mortgages, they 
had no trust funds available for the purpose. 
The defendant took no advice as to whether it 
was prudent and right for him as a trustee to 
take such a security. 

Held that the defendant was not justified 
as trustee in taking the security in question ; and 
that the defendant was not protected by sect. 3 
of the Judicial Trustees Act, 1896, for although he 
had acted “honestly,” he had not acted “reason- 
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ably,” and be ought not therefore, fairly to be 
excused for the breach of trust and for omitting 
to obtain the directions of the Court in the 
matter in which he committed such breach. 

Chapman v. Beownb, [1902] 1 Ch. 786 ; 71 

[L. J. Ch. 465 ; 86 L. T. 744 , 18 T. L. E. 482— 

C. A. 

97. Transformation of Shares — Power to 
Retain in Present State of Imestment — Accre~ 
tion of Premiums or Profits.] — Tra>tees of a 
settlement were authoiise'd to letain existing 
investments ; and in case any preferential right 
to take “any new or other shares or stock in 
any company should be offered to them” by 
virtue of their holding, they were empowered to 
give up such light absolutely or in favour of the 
life tenant, or otherwise subscribe for such new 
or other shares, and treat the profits as income. 

One of the existing investments comprised 
shares in an American company formed to hold 
securities of other corporations The company 
having been held to be illegally constituted, an 
arrangement was made by which shares of two 
other companies were issued in exchange for its 
shares, and options were also given to take new 
shares in such companies. 

Held — that the trustees could not retain the 
shares in the two companies, and that the life 
tenant was not entitled to the benefit of the 
options as income. 

In re Smith ; Smith v. Lewis ([1902] 2 Ch. 
667 ; 71 L. J. Ch. 886, No. 93, suj^ra') distin- 
guished. 

In eb Anson ; Lovelace v. Anson [1907] 2 Ch. 

[424 ; 76 L. J. Ch. 641 ; 97 L. T. 472— 
— Kekewich. J. 

98 . Unauthorised Change of Investment- 
Power of Court to Sanction — Cases in which 
such Sanction will he Given — Judicial Trustees 
Act., 1896 (69 & 60 Vict. o. 35), s. 3.] — The Court 
can and will on an emergency sanction some- 
thing not authorised by a trust ; but it will not 
do so merely because the course proposed wiU be 
beneficial to the cestui que trust, unless there is 
some real urgency in the case ; nor will it sanc- 
tion something the effect of which is to create a 
new trust, and not to administer the existing one. 
" The following are the more common instances 
of the exercise of the power; making advances 
out of capital for the benefit of an infant ; carry- 
ing on a business which is unsaleable ; selling a 
busine-s to a company in exchange for shares 
therein, and holding such shares for a limited 
penod ; holding for a period land upon which 
trustees have foreclosed. 

Sect. 3 of the Judicial Trustees Act, 1896, has 
not enlarged the jurisdiction of the Court so as 
to enable it to excuse a contemplated breach of 
trust. 

In re New ([1901] 2 Ch. 634 ; 70 L. J. Ch. 
710 ; 50 W. E. 17 ; 86 L. T. 174—0. A., No, 95, 
suprai), discussed. 

In re Tollbmaohe (or Tn eb T.), [1903] 1 

[Ch. 457 : 72 L. J. Ch. 226 ; 61 W. R. 568 ; 88 
L. T. 1.3— Kekewich, J. 


Affirmed — the Court will not go further than 
it went in In re New. 

r 1903] 1 Ch. 955 ; 72 L. J. Ch. 539 ; 61 W. E. 
597 ; 88 L. T. 670— C. A. 

99. Unauthorised Investment — Loss of Part 
of Fund — Tenant for Life and Remainderman 
— Capital and Income— Apportionment.'] — A 
trustee of funds settled by a will without the 
knowledge of the tenant for life in breach of 
trust made an unauthorised investment of part 
of the settled funds, resulting in loss of income 
and capital. The trustee’s estate was of no ap- 
preciable value. The question arose bow the loss 
caused by the breach of trust was to he bprne. 

H ELD — that neither the tenant for life nor the 
remainderman was to gain an advantage over 
the other — neither was to suffer more damage in 
proportion to his estate and interest than the 
other suffers — from the default of the obligor. 
The two must share the loss in the same way as 
they would have shared it had it occurred when 
they fiist became entitled m possession to the 
fund. The total amount of the dividends that 
the tenant for life would have received if the 
sale find wrongful investment had not been made 
should be ascertained, as also the value of the 
fiuthorised investment at her death ; the fund in 
Court representing the trust fund — plus the in- 
come actually received, minus accretions, since 
the death of the tenant for life should be ascer- 
tained, which would give the amount actually 
produced by the wrongful investment up to the 
death of the tenant for life. This aggregate 
must be divided between the estate of the tenant 
for life and the remainderman in the proportion 
which the total amount of dividends the tenant 
for life would have received from the date of the 
wrongful conversion to her death bears to the 
value of the authorised investment at her death, 
minus what she actually received, hut not being 
liable to refund any overpayment. 

In EE Bird ; In re Evans ; Dodd v. Evans, 

[1901] 1 Oh. 916 ; 70 L. J. Ch. 514 ; 49 W, E. 

699 ; 84 L. T. 294 — EarweU, J. 

100. Unauthwised Investment — Partly Paid 
Shares — Peath of One Trustee — Subsequent Call 
— Right to Contribution.] — If trustees make an 
unauthorised investment, and, after the death of 
one, the estate suffers a loss thereby, and the 
surviving trustee incurs a further liability on the 
investment, the surviving trustee is entitled to 
contribution from his co-trustee's estate in re- 
spect of the loss sustained by the estate, and 
also in respect of his own additional loss, at any 
rate if he has done his best to mitigate such 
loss. 

Ashurst V. Mason ((1876) L. E, 20 Eq. 226 ; 
44 L. J. Ch. 337 ; 23 W. E. 606) applied. 
Jackson v. Dickinson, [1903] 1 Ch 947 ; 72 

[L. J. Ch. 761 ; 88 L. T. 507 ; 19 T. L. E. 360 

— Eady, J. 

101 . Unauthorised Investment— No Loss of 
Capital — Liability of Timstee in Respect of 
Dividends Paid to Tenant for Life.] — A trustee, 
who has paid over to a tenant for life the full 
dividends received from unauthorised invest- 
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ments, is not liable to the trust estate (no loss of 
capital having occurred) m respect of the excess 
of such dividends over the rate of dividends 
obtainable on authorised investments. 

Stroud V. Qioycr ((I860) 28 Beav. 130) 
followed. 

In re Appleby ; Walker r. Levee, Walker 

[i. Nisbet, [1903] 1 Oh. 566 ; 61 W. R. 153— 

C. A. 

108. Unauthorised Investment — Right of 
Renpjieiaries to Meet to Keep Property ] — In 
the case of an unauthorised trust investment the 
trustee can resell and make a good title to a pur- 
chaser with notice, unless all the beneficiaries 
aie at once competent and desirous of taking the 
land in spceie 

H., a trustee under a will, in breach of trust 
spent £2,500 upon a leasehold house ; and, after 
his death, his executor agreed to sell it for 
£2,600. The benefleiarits were two infants, or 
the survivor contingently on attaining twenty- 
one, or, in default of either reaching that age, 
the next of km-of-kin of the testatrix 

Held — that the executor was entitled to 
realise the investment, and could make a good 
title. 

In re Jenkins & J. E. Randall’s, Ld. Con- 

[TRACT, [1903] 2 Ch. 362 ; 72 L J. Ch. 693 ; 

88 L. T, 628-Eady, J. 

103, Unauthorised Sueurities — No Trust for 
Conversion — Express Power to Retain — Enjoy- 
ment in Speetp.'] —The life tenant of residue (or 
a legacy) under a will containing no trust for 
conversion, and a power to retain (or appro- 
priate) existing unauthorised investments, is 
entitled to the income of such investments if so 
retained (and appi opriated) by the trustees. 

In re Bates ([1907] I Oh. 22 ; No. 85 supra), 
and In re Sheldon ((1888) 39 Gh. D. 60 ; 68 
L. J. Ch. 26 ; 69 L. T; 133 ; 37 W. R. 26— 
North J.) followed. 

In re Chaytor ([1905] 1 Ch. 233 ; 74 L. J. Ch. 
106 ; 63 W. R. 261 ; 92 L. T. 290— Warring- 
ton, J., see Exeoctoes, 346) distinguished. 

In re Wilson ; Moore v, Wilson, [1907] 1 Ch. 

[394 ; 76 L. J. Ch.210 ; 96 L. T. 453— Eady, J. 

VIII. PRACTICE. 

104. Contempt — Committal— Trustee Ordered I 
to Lodge in Court Money in Possession or Under 
Control.'] — In order to bring a trustee within the 
third exception of sect. 4 of the Debtors Act, 
1869, it must be proved that the money ordered 
to be paid into Court was or had been actually 
“in his possession or under his contiol,” and 
that the master’s certificate was not sufficient 
evidence of this. 

In re Fewster ; Herdman v. Fewster ([1901] 

1 Ch. 447, see Bankruptcy, 136) followed. 

In re Wilkins ; Emsley r. Wilkins, [1901] 
[W. N. 202 ; 36 L. J. N. 0. 543— Buckley, J. 

106. Petition raising Comiruetion of 'Will — 
Beiiejicianes contesting Point — Trustees served 
with Notice of Appeal — Appearance ly Counsel 


— Costs.] — Semble, trustees ought not to appear 
by separate counsel upon an appeal, as to which 
they are neutral, unless they think it likely that 
they will be called upon to assist the Court. 

They are, however, by the present practice 
entitled to do so ; but in taxing their costs the 
taxing-master will consider the position of the 
trustees, and should allow only a moderate fee. 
Carroll v. Graham, [1905] 1 Ch. 478 ; 74 

[L. J. Ch. 398 ; 63 W. R. 649 ; 92 L. T. 66— 

0. A. 

106, Petition — Service on Trustee — Tender for 
Costs—R. S. 0, Ord. 66, r. 27 (l9).]-Ord. 65, 
r, 27 (19), as to a tender for costs on seivice of a 
petition does not apply to a trustee whose duty 
it IS to appear and protect the trust fund, tl e 
subject-matter of the petition. 

Lowe r. Moore, [1906] 22 T. L, R. 640— Eady, J, 

IX. RESULTING TRUST, 

107, Charity — Funds raised by Issuing Cir- 
cular — Death of Objects oj Fund — Unapplied 
Surplus— Resulting Trust for Subsorthers.] — A 
gentleman collected a sum of upwards of £248 
lor the purpose of being applied towards the 
lelief of two ladies who were deaf and dumb. 
There was no information as to the terms upon 
which this fund was handed over to him. After 
his death the matter was taken up by another 
gentleman, still living, who issue I a circular 
stating what had been done. The fund collected 
by both was applicable to the same purposes. 
Both ladies died, 

Held — that it was never intended that the 
fund was to become the abtolute fund and pro- 
perty of the ladies, so that they should be in a 
position to demand a transfer of it to themselves, 
and that there must be a declaration that there 
was a resulting trust for the benefit of the sub- 
scribers to the fund of the moneys lemaining 
unapplied. 

In re Abbott Fund ; Smith v. Abbott, [1900] 

[2 Ch. 326 ; 69 L. J. Ch. 539 ; 48 W. R. 641— 

Stilling, J. 

108, Failure of Trusts — Marriage Portion .] — 
A., on the marriage of his daughter C , paid to 
trustees a sum of £800 upon trust for the 
husband and C. for their lives and for the 
survivor for life, with remainder to the children 
of the marriage ; and if C. should die leaving 
the husband surviving, and there should be no 
children, to pay such sum to the husband. He 
also covenanted, after securing to each of his 
children, not yet provided for a like sum of £800, 
to dispose of the residue of his property so that 
on the death of himself and his wife it should 
be divided equally among his surviving children, 
the share of C. to be and enure to the like 
trusts, intents, and purposes as were expressed 
concerning the said sum of £800. In the event 
of the husband not suiwiving C, and there being 
no issue (which happened), there was no trust 
expressly declared in the settlement concerning 
the trust properly. By his will the father 
bequeathed the lesidue of his property iii 
accordance with the terms of the covenant. 
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Hkld — that the £800 should be regarded as a 
marriage poi'tion, given to C. on her marriage, as 
a provision for her, and that C. took both the 
£800 and the share of her father’s residuary 
estate abs ilutely, there being a resulting trust 
in her favour. 

Ward V. Byas (L. & G. 177) followed. 

DdyijB r. CBBA.K, [1905] 1 Ir. E. 252 — Barton, J. 

109. Fund Subscribed for Fdveation of 
Children — Surplus.'] — A fund was subscribed 
“ for or towards the education of ” the children 
of a certain person deceased, it being “ by no 
means intended for the exclusive use of any one 
of them in particular, nor for equal division 
among them, but as deemed necessary to defray 
the expenses of all, and that solely in the matter 
oE education.” When the children came of age 
a suiplus from the fund remained after paying 
sums for their education. 

Held — that there was no resulting trust of 
the surplus for the subscribers to the fund and 
that it should be divided amongst the children 
in equal shares. 

In kb Andrew ; Carter v. Andrew, [1905] 

[2 Ch. 48 ; 74 L. J. Ch. 462 ; 63 W E. 586 ; 

92 L. T. 766 ; 21 T. L. E. 612— Kekewich, J. 

110. Money Placed in Name of Third Person.] 
— The testatrix placed a sum of £300 on deposit 
at a bank in the name of her niece, towards 
whom she was not in loco parentis. She retained 
the deposit note in her own possession, and did 
not inform her niece of the fact of the deposit 
having been made. The testatrix subsequently 
made a codicil to her will purporting to dispose 
of the money. 

Held — that there was a presumption of a 
resulting trust in favour of the testatrix and no 
evidence to rebut the presumption. 

In re Howes ; Howes v . Pla.tt, (1905) 21 
[T. L, E. 601 — Eady, J, 

111. Trust for Sale — Trustee's Indemnity and 
BeUnbursement Clause — Unexhausted Residue,] 
— A gift of property to trustees in trust for sale, 
followed by the declaration of a particular trust 
which does not exhaust the whole of the property 
thus given, will be treated as creating a primary 
general trust of the whole of such property, so 
that there will be a result! rg trust of the un- 
exhau'-ted residue in favour of the testator’s heir 
and next of kin. The insertion of a trustee’s 
indemnity and reimbursement clause will further 
strengthen the conclusion thus drawn from the 
pi&sence of the trust for sale. 

The principles laid down by Lord Eldon in 
King v. Benison, ( (1813) 1 Y. & B. 260 ; 12 R. E. 
227), and by Stuart, Y -C., in Williams v. 
Roberts, ((1857) 27 L. J. Ch. 177 ; 4 Jur. (N.s.) 
18) applied. 

In BE West; George ij. Grose, [1900] l Ch. 84; 

[69 H J. Ch. 71 ; 48 W. E. 138 ; 81 L. T. 720 
— Kekewich, J. 

X. TRUSTS FOR SALE, ETC. 

112. Power of Sale, with Power of Postpone- 
ment — Sale Impeached by Beneficiaries on Ground 


of Improndence— 'Valuation of Propcrtii.] — A 
testator who died in September, 1904, devised 
and bequeathed his residuary estate to trustees 
upon trust for sale with a power of postpone- 
ment, and upon trust out of the proceeds to pay 
his debts, an annuity to his widow, and a yearly 
sum for the maintenance and education of his 
children. Part of the testator’s estate was a 
freehold house, let to a tenant for twenty-one 
years from September 29th, 1898, at a yearly 
rent of £225, the lease being determinable at 
the tenant's option at the expiration of seven 
years. The house, which was subject to a 
mortgage for £3,500, was valued foi probate at 
£4,100, the trustees having accepted the valua- 
tion from the beneficiaries’ solicitor, who had 
some knowledge of pioperly in the district. In 
January, 1905, the trustees, on the advice of a 
firm of auctioneers and estate agents, whose 
manager, though not a qualified valuer, had 
viewed and reported on the house, offered to sell 
the house to their tenant for £4,000, but this 
offer, as well as another to sell for £3,700, was 
refused by the tenant, who, however, offered to 
purchase it for £3,000. The tiustee^, w’ho had 
heaid that the tenant was likely to exercise his 
option to determine the lease, and had obtained 
a further report that the property had con- 
siderably deteiioxated in value since the date ot 
the lease, agreed, after taking the advice of 
counsel, to accept the tenant’s offer, and a con- 
tract was entered into in February, 1905. 

Held — m an action by the heneficiar'es, who 
impeached t’le contract on the giound that the 
price was grossly inadequate, and that the 
trustees had not taken steps to ascertain the beat 
price obtainable for the property, and that the 
trustees had not informed them of the existence 
of the negotiations, that there was no obligation 
to consult the beneficiaries’ solicitor, and that 
the trustees having acted on the advice of a firm 
of high reputation, and there being no evidence 
that there was any market for such a house at a 
higher price or at any price, the contract could 
not be impeached. 

Grove®. Search ; Gbiebin v , Search, (1906) 
[22 r. L. E. 290 — Kekewich, J. 

113 . Power of Sale — Timstees under a Will 
Exeouted in 1856 — Legal Estate in Trustees — 
Power of Survivor to Sell J — Even m the case 
of a will executed before the Conveyancing Act. 
if the legal estate is devised to the trustees of 
the will, the survivors or sole survivor can 
exeicise a power of sale given to them by name 
or under the description of “ my trastees ” The 
contrary rule only applies where the trustees 
have a bare power without the legal estate. 

In RE Bacon; Toovey®. Turner, [1907] 1 Ch. 

[476; 76 L. J. Ch. 213; 96 L. T 690— 

Eady, J, 

114 . Power of Sale — Conjlict between Two 
Sets of Trustees — Real Estate Settled — Trustees 
to Transfer to Appointees — Power of Sale — 
Appointment by Wi I to Trustees for Sale — 
Beducing Title — Cost of— Special Condition.] 
— Eeal estate was conveyed to trustees upon 
trust for a husband and wife and the survivor 
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Besidting- Ttyint—Coivtirmed. 

of them for life, the trustees being directed upon 
the survivor’s death to “pay and transfer’’ the 
property to the children as appointed. They 
had a power of sale during the lives of the 
husband, wife and any child. 

The husband survived the wife and appointed 
the property to other ti ustees upon trust for sale 
and conversion — the proceeds to be divided 
among the children. 

The trustees of his will purported to sell under 
the power contained in it. 

Held — that, their trust for sale overrode the 
power of sale in the settlement ; that they were 
the proper persons to seU, and could call for a 
conveyance of the legal estate. 

The conditions of sale provided that the pur- 
chaser should bear ihe expense of preparing any 
deed necessary for getting m outstanding estates, 
or completing the vendor’s title, &c. 

Held — that nevertheless the vendors must 
bear the cost of deducing the title to the out- 
standing legal estate. 

IN' BE Adams’ Tedstees and Feost’s Con- I 

[teact, [1907] 1 Ch. 696 ; 76 L. J. Ch. 408 ; 96 
L. T. 8S3 — Warrington, J. 

116 . Power to Postpone Conversion— Uncon- 
trolled Discretion^' — Payment of Legacy in Full 
— Adnmshon of Assets.] — A testator by will gave 
his property to trustees upon trust for sale and 
conversion, with power to the trustees to 
postpone conversion so long as they should in 
their uncontrolled discretion deem proper, and 
the testator declared that without limiting the 
general operation of that power he specially 
intended that it should be made applicable to 
his shares in a named company. After his death 
the trustees, in the bond fide exercise of their 
discretion, held the shares for some years in a 
generally falling market. 

Held — ^that having exercised their discretion 
bond fide, they were not liable for loss incurred 
thereby. 

Held also— that the fact that some of the 
trustees, in exercising their discretion honestly, 
modified their opinion as to a sale in deference 
to the views of a co- trustee, who had a personal 
interest in the matter, did not amount to a 
failure to exercise a discretion and was not a 
breach of trust. 

The mere payment of a legacy by an executor 
of a will 18 not conclusive as an admission of 
assets. 

In EE SOHNEIDEE ; KlEBY V . SOHNEIDEE, 
[(1906) 22 T. L. Ei. 223 — Warrington, J. 

116 . Power to Postpone Conversion — Property 
not Actually producing Tmome” — Mortgage — 
Payment of Interest to be Deferred.^ — L. by 
his will gave all his estate to trustees on trust 
for 'sale and conversion, his wife to receive the 
income for her life’. There was no power to 
,postj>one conversion, and he directed that no 
-property not actually producing income should 
ibe seated as producing income or entitling any 
person to the receipt of income. He died in 
1901. A mortgage held by him recited that the 


mortgagor owed a certain sum and that it had 
been agreed that payment should be postponed, 
and the mortgagor covenanted to pay the debt 
with simple interest at hrs death, and if the 
aggregate was not then paid, to pay interest on 
such aggregate by equal half-yearly payments. 

The mortgagor died in 1906, and the testator’s 
widow, the life tenant, died directly after. 

Held — that the interest attributable to the 
period between the testator’s death and the 
mortgagor’s death belonged to the estate of the 
widow and not to that of the testator. 

In re Mubbuclt ([1896] 1 Ch.754 ; 66 L. J. Ch. 
271 ; 73 L. T. 738 ; 44 W. K, 289—0. A.) 
applied. 

In EE Lewis ; Davies ^ . Haeeison, [i 907] 2 Ch. 

[296 ; 76 L. J. Ch. 539 — ^Wanington, J. 

117 . Trust for Sale — Election to take “ in 
specie’’ — Aypropnation — Purchase by Trustee 
for SaleJ] — To establish an election to take 
“ m specie" and free from a trust to convert it 
is necessary to have suflScient evidence of the 
election to be derived from declarations or acts 
and conduct of the part'es, and where it is 
sought to establish such an election by a person 
or persons only entitled so to elect subject to the 
right of third persons to insist on a sale, it must 
be shown that such peisons have assented. 

Sir R M. by his will gave aH his real and lease- 
hold estate to his son Robert and another upon 
trust for sale and to stand possessed of the pio- 
ceeds upon trust, to appropriate investments, to 
answer annuities for his wife, Lady M., his 
daughter M., and his son Henry. The testator 
gave his residue to his son Robert, and died in 
1843. Henry was then incapable of managing 
his ow'u affairs and so continued down to the 
time of his death An additional trustee, Lady 
M,, was appointed, and afterwards a new trustee 
w'as appointed. Robert died in 1849, leaving all 
his property to his mother. Lady M., his sister, 
M , and his brother Henry. Administration 
with the wiU annexed was granted to Lady M. 
In 1853 Lady M. became sole trustee of Sir 
R. M.’s will. She left the leaseholds and died in 
1873, leaving all her property to her daughter M., 
who died in 1«77 leaving her property to Sir 
C. D., in whom all the propei-ty remaining subject 
to the trust of the will of Sir B. M. became 
vested. Sir C. D. paid into Court to the account 
of Henry, who was in 1878 found of unsound 
mind by inquisition. In 1887 Sir 0. D. died, and 
his will was proved by Q. C D , one of his exe- 
cutors. In 1888 Henry (acting by his committee) 
and G. C. I). let the property for twenty-one 
years. Henry died a bachelor in 1892, and 
letters of administration to his estate were 
granted to G. B. one of his next of kin. In 
1893 G. C. D., as surviving trustee of Sir R. M.’s 
wiU, at the request of G. R., assigned the lease- 
holds to H. P. L. The next day H. P. L , as 
trustee, assigned the premises to G. C. D. In 
1901 G. C. D. agreed to seU the entirety of 
the leasehold property to PoweU, and the pur- 
chaser took the objection that in 1893 G, C D. 
was a trustee for sale of the property, and 
could not purchase the half of it which was then 
conveyed to him. 
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Resultuig Trust — Continued. 

Held — that, upon a consideiation of all the 
facts, there never was an effectual election to 
take the property, the subject-matter of the 
contract, otherwise than in the form directed by 
the testator, and that the trust for sale was 
operative and capable of being exercised by the 
vendor, Gr. 0. D., at the date when he affected to 
purchase ; that he was consequently a trustee 
for sale, and as such incompetent to purchase 
without the assent of all persons beneficially 
interested. 

Held also — that, assuming that Gr. C. D. was 
competent to purchase without the assent of all 
persons beneficially interested, it was quite clear 
that the title was one depending upon the estab- 
lishment of facts and dealings of a complicated, 
and in some instances of ah ambiguous, nature, 
such as were not merely practically capable of 
being challenged or put in issue, but not unlikely 
to be raised, and with a reasonable chance of 
success ; and that the title was not one tq be 
forced upon a purchasei. 

ItireMandmanand Wilcox's Contract 
1 Ch. 599 ; 71 L. J. Cli 263 ; 86 L. T. 246— 
C. A., see SALE op Land, 130) followed. 

In re Dodo-las and Powell’s Contract, 

[1902] 2 Ch. 296; 71 L. J. Ch. 850— Byrne, J. 

, 118 . Retirement of Trustee for Sale — Purchase 
hj him of Trust Pr&perty Twelve Years there- 
after — Validity,'] — A trustee for sale owes a 
duty to his cestnisque tnist to do everything in 
his power for their benefit, and is therefore 
absolutely precluded from buying the trust 
property, in-espective of questions of under- 
value or otherwise, because he may be thus 
induced to neglect his duty. Beyond tJiat, if he 
retires with a view to becoming a purchaser so 
as to put himself in a position to do what would 
otherwise be a breach of tiust, that will not do. 
But if he has retired and there is nothing to 
show that at the time of the retirement there 
was any idea of a sale, and in fact there is no 
,sale foi twf-'lve years after his retirement, there is 
nothing apart from any circumstances of doubt 
or suspicion to prevent him from becoming a 
purchaser. 

In re Boles and British Land Company’s 

[Contract, [1902] l Ch. 244 ; 71 L. J. Ch. 

130 ; 60 W. R. 185 ; 85 L. T. 607— Buckley, J, 

119 . Trust for Sale- — Fraud of Trustee — 
Tmstee Executing Indenture of Sale to Secure 
DeM — Creditor tahing with Notice of Trust- 
Indenture in Hands of bonS, fide Holder for 
Value — Priority — Conveyancing Act, 1881 (44 
& 46 Vict. c. 41), ss. 64, 55.] — Lands were 
devised by will to trustees upon trust for sale 
and investment, and to pay the income thereof 
among certain beneficiaries. AU the trustees 
except one died, and the sole surviving trustee, 
who had given promissory notes to a creditor in 
respect of a debt, arranged with the creditor that 
the debt should be further secured on part of 
the trust es'tate. To carry out this arrangement 
the trustee executed a deed which purported to 
be a conveyance on sale to the creditor of certain 
land, the subject of the trust, for £2,000, and 


*the deed contained the usual receipt for the 
purchase money. No purchase money was 
actually paid, the deed being, according to the 
arrangement, held as security for the moneys 
due on the promissory notes in case they should 
not be met at matuiity. The creditor, who 
knew of the breach of trust, deposited the deed 
with another person as security for an advance, 
the latter having no notice, actual or construc- 
tive, of the breach of trust, or that the ^2,000 
mentioned in the deed had not been paid. In 
an action by the beneficiaries ; 

Held — that there was no contract for the 
sale of the land by the trustees of the will and 
no vendor’s hen ; that the equities of the bene- 
ficiaries and of the equitable mortgagee w'ere 
equal, and as the equity of the beneficianes was 
prior in point of time, it must prevail. 

Capell V. Winter, [1907] 2 Ch. 376 ; 76 L. J. 

[Ch. 496 ; 97 L. T. 207 ; 23 T. L. R. 618— 

Parker, J, 

120 . Trust for Sale — Leaseholds — Sale byway 
of Underlease — Trustee Act, 1893 (56 & 57 Vict. 
<5. 63), s. 13.] — Trustees for sale offered by 
auction in separate lots five leasehold houses 
held under one lease. It was a condition of 
sale that if all the lots were sold at the sale the 
purchaser of the most valuable should execute 
underleases to the other purchasers at apportioned 
rents, and that if (as in fact happened) some 
remained unsold the vendors would grant 
underleases of the lots sold to the respective 
purchasers. 

Held — a valid exercise of th'4 trust for sale. 

In re Walker and Oakshott's Contract ([1901] 
2 Ch. 383 ; 70 L. J. Ch. 666 : 60 W. R. 41 ; 84 
L. T. 809 -Kekewich, S,.see Sale of Land, 38) 
overruled. 

In be Jddd and Poland and Skelchbr’s 

[Contraot, [1906] 1 Ch. 684 ; 75 L. J. Ch. 

403 ; 64 W. R. 613 ; 94 L. T. 695— C. A. 

121 . Trust for Sale — Repurchase by Trustee — 
Sale by Trustees — Contract of Sale Incomplete.] 
So long as a contract to sell hy trustees remains 
executory and the trustees have power either to 

! enforce it or rescind or alter it one of the 
I trustees cannot repui chase the pioperty from 
the purchaser from the trustees. 

A purchaser, the defendant, from trustees re- 
fused to accept a proper assurance from them 
because after he had agreed to purchase, he found 
out that there would be a fine payable on 
admission considerable in proportion to the value 
of the property, and he persuaded D, one of the 
trustees, to enter into a contract to purchase 
from him at the same price and on the same 
terms, except that a considerable proportion of 
the purchase-money was to remain on mortgage 
at 4 per cent. In an action by the trustees for 
specific performance by the purchaser from 
tuem. 

Held — that the purchaser from the trustees 
was bound to complete his contract ; that he was 
not in a position to enforce specific performance 
against the trustee D., who agreed to purchase 
from him, not being able to confer upon him a 
marketable title : and that he must, in law, be 
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Sesulting Trust— (7o)i/!4?aiec?. 

deemed to have known that the trustee D. was 

incapable of purchasing under the circumstances. 

Dictuvi of Mellish, L. J., inP«?‘fte»’ V. McKenna 
((1874) L. R. 10 Gh. 96, 125 ; 44 L. J. Cb. 
425.441 ; 23 W.R. 271 ; 31 L.T. (N.s ) 739) applied. 
DliLVES V Gray, [1902] 2 Ch. 606 ; 71 L. J. Ch. 
[808 ; 61 W. R. 56 ; »7 L. T. 425— Byrne, J. 


ULTRA VIRES. 

See CoiiPANiES, 239, 240; Markets anb 
Fairs,, 1; Public Authorities; Rail- 
ways, 8, 13, 16, 31. 


UMPIRES. 

Sec Arbitration. 


UNDUE INFLUENCE. 

See Contract. 


UNLAWFUL ASSEMBLIES. 

See Criminal Law and Procedure. 


UNINCORPORATE 
ASSOCIATIONS. 

See Building Societies ; Friendly So- 
cieties ; Loan Societies ; Trade and 
Trade Unions. 


UNSOUND FOOD. 

See Food and Drugs ; Public Health. 


USE AND OCCUPATION. 

See Landlord and Tenant. 


USES AND TRUSTS. 

See Real Property and Chattels Real; 
Trusts and Trustees. 


USURY. 

See Money and Money Lending. 


VACCINATION. 

See Public Health. 


VAGRANCY. 

See Criminal Law; Poor Law. 


VALUERS AND 

APPRAISERS. 

And see Agency; Auctions. 

1. Contract— Exercise of JteasonaUe Care and 
a solicitor, was applied to by V., 
who w as not his client, but who owned mineral- 
water factory and three licensed houses, to find 
someone who would advance money on the 
premises. C. knew that R., another solicitor, 
who represented under a power of attorney the 
plaintiff, had money to advance, and at an inter- 
view between C. and R. it was arranged that an 
advance, to be guaranteed by an insurance society , 
should be made to V., but no stipulation for an 
independent valuation of the premises was then 
made. C., with authority to conduct the mort- 
gage on these lines, requested the L. G. and T. 
Society to insui’e the mortgage, knowing that 
the society usually employed the defendant M., 
a local valuer of repute. C. applied to toe 
society for a copy of M.’s valuation, and this 
application was ultimately acceded to by them, 
they saying that on future occasions when 0. was 
acting for the mortgagee he should have a copy. 
The society repudiated responsibility for M. s f^, 
which was afterwards paid by V. through C. 
The society instructed M. to value toe premises, 
and he reported to them by a valuation written 
on their printed form. C. relied to the knowledge 
of M. on M.’s valuation in making the advance 
on mortgage to V. 

Held— that M. was not the agent of C. as 
principal, in making this valuation, and that 
the above facts did not establish that contractiml 
relation which was necessary to enable the 
plaintiff to maintain an action for negligence in 
making the valuation against M. 

Held, eurther — ^that, upon the evidence, 
there is no absolute rule as regards the proper 
method of ascertainmg the value in such cases as 
the present ; and that although M., valuing toe 
premises, adopted methods which might have 
been improved upon, still they were m^hems 
which a man of position endeavouring to do his 
duty, might fairly adopt without its being said 
that he was wanting in reasonable care and 

Observations as to the duty of a licens^ 
valuer to examine the takings books of managed 
licensed houses and premises of a hke character. 
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Valuers and Appraisers— 

and as to the number of year’s purchase on 
which he ought to proceed in making his 
valuations. 

Semile, it is not within the province of a valuer 
to give an opinion as to what may properly be 
advanced on property. 

Decision of Kekewich, J, ( (1905) 92 L. T. 346) 
affirmed. 

Love v Mack (1906), 93 L. T. 362—0. A. 


VENDOR AND PURCHASER. 

See Sale of Land. 


VETERINARY SURGEONS. 

See Medicine. 


VICTORIA. 

See Dependencies and Colonies. 


VOIDABLE ASSIGNMENTS 
CONVEYANCES, AND 
SETTLEMENTS. 

See Bankeuptcy; Fbadddlent Convey- 
ances. 


VOLUNTARY 

ASSOCIATIONS. 

See Charities; Clubs. 


VOLUNTEERS. 

See Eating; Eoyal Forces. 


WAGES. 

See Master and Servant. 


WAIVER AND 

ACQUIESCENCE. 

And see Landlord and Tenant, 93, 98, 99. 

1 Grant of Gold Mining Lease to Two Persons 
—Waiver or Abandonment of Might or Interest 
in Lease by One— Evidence.]— Where there is a 
vested right or interest in any party, the principle 
of law as now firmly established is, that he 
cannot waive or abandon that right, except by 
acts which are equivalent to an agreement or a 
licence. 

A lease for the purpose of gold mining was 
granted by the Crown to M. L. and the respon- 
B.D,— VOL. III. 


dent. M. L. afterwards by letter disclaimed and 
abandoned all interest in and claim to the mine. 
The respondent acted on M L.’s letter, furnished 
the money required for working the lease thence- 
forward out of his own resources, and made no 
claim upon M. L. for contribution. 

Held — that there was sufficient evidence of 
an agreement or licence by M. L. to waive or 
abandon his vested right or interest in the lease, 
and that M. L. was merely a trustee for the 
respondent of his legal interest (if any) therein. 

Rule in Clarhe v. ((1868), 6 H. L. C. 633, 
at p. 656 ; 5 Jur. (N.s.) 447) followed. 

Palmer v. Moore, [1900] A. 0. 293 ; 69 L. J. P. C. 

[64 ; 82 L. T. 167— P.C. 

2 Inquiry Waived — Payment Without Evil 
Knowledge of Facts — Recovery.^ — The doctrine 
that a person can recover money voluntarily 
paid over, without full knowledge of the facts, 
is subject to an exception that a person who 
has waived all inquiry into the facts, cannot, 
on subsequently ascertaining fresh facts, recover 
the money. 

Beevor V, Maeler, (1898) 14 T. L. K. 289 — 

[Div. Ct. 

WAREHOUSES AND 
WAREHOUSING. 

See Bailment ; Rates and Rating. 


WARRANT. 

See Criminal Law. 


WARRANTIES. 

See Auctions; Food and Drugs; Sale of 
Goods. 


WASTE. 

See Real Property; Settlements; 
Trusts. 


WATERMAN. 

See Metropolis; Waters and Water- 
courses. 


WATERS AND WATER- 
COURSES. 

I. In General . . . • 

II. Rivers. 

(а) Ownership of Soil 

(б) Pollution . . . 

(i.) ManufaetuHng Refuse 
(ii.) Sewage 
(hi.) Procedure . 

(c) Repairing Banks, &c. . 

(<Q Rights of Riparian Owners 
(e) River Thames . 
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Waters and Water-Courses — Continued. 

TII. Seashore. 

(a) In General 1049 

(Zf) Rights over Foreshore . . 1061 

And see Easements; Eishebies; High- 
ways; Sbwebs and Drains; Shipping 
AND Navigation. 

I. IN GENERAL. 

1. Award — Watercourse — Revairing and 
Cleansmg — Highway Authority. 1 — Under an 
melosure Act for inclosing land in a township 
the Commissioner in 1816 made an award. The 
plaintiffs claimed to be entitled by virtue of that 
award to have a drain or watercourse — ordered 
by the award to be made — cleansed, scoured and 
maintained by the defendants as successors of 
the surveyor of highways of the township, and 
to have the expenses defrayed out of a rate or 
rates to be levied in the manner provided in the 
award. 

Held — that the plaintiffs were so entitled. 

Attorney-General v . Tamworth Rural 

[District Council, (1901) 85 L. T. 190— 

Byrne, J. 

2. Navigation — Tolls — Undue Preference — 
Lower Tolls or Rates — Railway and Canal 
Traffic Act, 1864 (17 & 18 Vict, c. 31) — Railway 
and Canal Traffic Act, 1888 (61 & 62 Viet. o. 26), 
s. 27.] — The defendants were the trustees of the 
navigation of the River Ouse, near York, and 
charged a toU of &d, per ton on grain and flour. 
The owners of certain flour mills gave notice of 
their intention to remove their mills unless the 
tolls and accommodation were altered. The 
defendants accordingly spent money in improv- 
ing the navigation, and the owners of the mills 
built riverside wharves and premises. The 
defendants agreed not to charge more than £600 
a year on the whole of the miRowners’ traffic, 
the owners paying the ordinary tolls until the 
maximum was reached. Since the date of the 
agreement the millowners' traffic had so increased 
that the tolls charged to them worked out at 
IJd. a ton. 

Held — that this amounted to undue pre- 
ference, and the Court, though it was not its 
duty to prescribe the manner in which the 
grievance should be remedied, indicated what 
they considered to be a sufficient and reasonable 
rate temporarily. 

Mills, Fairweather & Co. v. York Corpo- 

[ration, [1901] 17 T. L. R. 19— Rail, and 

Can, Com. 

3. Waier-rights — Water Supffiy from Zand 
of Another — Fouling of Supply on that Land by 
leaving open Rubble Pram — Right of Action 
for Fouling — No claim to Easement or Right to 

Water — Natural User.'] — The plaintiff’s water 
supply was obtained from a rubble drain in the 
fields of X. and Y. through a syphon under a 
biook dividing the plaintiff’s land from the said 
fields to a. cistern on the plaintiff’s land. ' The 
water was used for diinking purposes. The 
defendants, by the license of X. and Y., opened 
the rubble dram to examine it, and left it open 


for ten wmeks, whereby mud and dirt got mto 
the dram, and the plaintiff’s supply was fouled. 
In an action m the County Court for wrongful 
interference and damage to the plaintiff's wmter 
supply by the defendants, the plaintiff, although 
producing evidence that the water supply had 
been used by her foi many years, expressly dis- 
claimed any easement or light to the water 
supply that the case might be within the juris- 
diction of the County Court. The County Court 
Judge gave judgment for the defendants. 

Held (on appeal) — that as ihe plaintiff had 
disclaimed any easement or right to the water 
supply, and the defendants did not appear to 
have deliberately fouled the dram, but had 
merely done something which led to the water 
being fouled, the plaintiff had no right of action, 
and the decision of the County Court Judge was 
right. 

Dickinson v. Shepley Sewerage Board, 
[1904] 68 J. P. 363— Div. Ct. 

II. RIVERS. 

(a) Ownership of Soil. 

And see Evidence. 

4. Grant of Lands Rounded by a River — 
Construction — Presumption of Right to Bed of 
Riier ad medium filum aquae — Eiidenee to 
Rebut the Presumption — Fishery — Tidal Waters 
— Pefinition of Oi'dinary High Tide.'] — A 
riparian owner on one bank claimed the exclu- 
sive right to the whole bed of the. river and of 
the fishery theiein as lord of the manor, and 
also by user from time immemorial. The 
npaaian owner on the opposite bank brought an 
action for an injunction against trespass. 

Held — that the plaintiff having acquired his 
lands, which were not part of the said manor, 
by gi'ants, m which the right to half the bed of 
the river and the fishing rights over such half 
w'ould be presumed, the defendant’s evidence 
was insufficient to establish his exclusive right 
to the whole bed of the river or the fishery 
therein. 

An ordinary high tide is taken at the point of 
the line of the medium high tide between the 
springs and neaps, ascertained by taking the 
average of the medium tides during the year. 

Elliot v . Earl Morlby, [1907] 61 Sol. Jo, 

626 — Joyce, J. 

5. Inclosure Award— River Running Along 
Waste — Allotment of Waste — Bed ad medium 
filum .'] — ^An Act for enclosing moors, commons, 
and waste grounds of a manor, does not apply 
to the bed of a river which is proved to be not 
waste of the manor, and not subject to any 
commonable rights. Therefore an award under 
the Act of waste bordering on the river does not 
carry with it the bed of the river ad medium 
filum. 

ECROTD V. COULTHARD, [1898] 2 Ch. 368 ; 67 

[L. J. Ch. 458 ; 78 L. T. 702; 14 T. L. R. 462 

— C.A. 

6. Medium filum — Mam and Subsidiary Chan- 
nels ] — Where the water of a iivei m its ordinary 
condition covers the alveus from bank to bank, it 
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is the centre of the alveus between the banks 
that IS the medium fihnn, and consequently the 
boundary of the properties on the opposite 
banks 

Where ihe great part of the water of the River 
Tay flowed down on the defender’s side, and the 
pursuer contended that the medium Jilnm was 
to be found in the centre of the stream flowing 
down on his, the pursuer’s, side : 

Held — that the medium was to be drawn 

through any sand or gravel banks, such as con- 
stitute the Tay Bridge and Dunskiag Islands, 
without carrying it round that particular channel 
in which for the time the greater body of water 
was flowing. 

Menzies V. Bkeadalbane, (1902) 4 F. 55 — 

[2nd Div. 

7. Ownership of the Bed of the Stream — 
Island — Dsciue ad medium filum aquie.] — The 
rule that where a stream flows beWeen two 
manors or properties, in the absence of any 
evidence to the contrary, the boundary is taken 
to be the medium filum of the stream, applies, 
where the stream is divided by an island, only 
to the medium filum aquce of each branch. 
Great Tobrington Common Conservatobs 

[ii. Moore Stevens, [1904] 1 Ch. 347 ; 73 

L. J. Ch. 124 ; 68 J. B. Ill ; 89 L, T. 667 ; 2 
L. G. R. 397- Joyce, J. 

8 . Sudden Change of Course — Ownership of 
Soil.] — Where a river, whether tidal or not, 
separating two estates belonging to different 
owneis suddenly changes its course, the property 
in the soil does not change. English and Indian 
law agree upon this point. 

Thakdrain Ritraj Kobe v. Thakurain 

[Saepaeaz Kobe, (1905) 21 T. L. R. 637— 

P. 0. 

(h) Pollution. 

And see titles Nuisances ; Public 
Health. 

(i) Manufacturing Refuse. 

9. Manufacturing Effluent — Discharge into 
a Tributary—''’ Stream" or "Sewer” — West 
Riding of Yorkshire Rivers Act, 1894 (67 & 58 
Vict. e. clxvi.), ss. 9, 10, 12.] — A natural stream, 
or watercourse, may cease to be a stream, and 
may become a sewer, into which persons may 
acquire certain rights of drainage as against the 
local authority ; and it may do so, even Although 
the natural flow of water along its bed has not 
wholly ceased. But the mere fact that for a 
number of years sewage has been discharged 
into a watercourse is not of itself suflBcient to 
convert the watercourse into a sewer ; nor is the 
fact that the watercourse has been covered over 
material, unless it was done by the local 
authority in order to turn the watercourse into 
a sewer. 

Semble—SiiteT the year 1861 the local authority 
could not convert a watercourse into a sewer 
merely by the illegal act of discharging sewage 
into it. 

Falconer V. South Shields Corporation ((1896) 
11 T. L. R. 223 — Div. Ct.), and Brown v. Dun- 


stable Corporation ([1899] 2 Ch. 378 ; 68 L. J. 
Ch, 498 ; 63 J, P. 519 ; 47 W. R, 538 ; 80 L. T. 
650 — Gozens-Hardy, J., sie Sewers and 
Drains, 29) considered. 

West Riding oe Yorks Rivers Board v. 

[Redben Gaunt & Sons, Lp.. (1902) 67 
J. P. 183 ; 19 T. L. R. 140 ; 1 L. G. E. 133— 

Div. Ct. 

10. ManufactuHng Effluent — Prescript iie 
Right of Drainage — Polluting Liquid — Public 
Health Act, 1875 (.38 & 39 Vict. c. 55), 5 21 — 
Rivers Pollution Prevention Act. 1876 (39 & 40 
Vict. e. 75), s. 7.] — The plaintiffs’ piedece.ssom 
m title had a right to cause iheir tlrain, which 
received the manufacturing effluents from their 
mills, to empty into the sewer of the local 
authority, afterwards vested in the defendant 
district council, and the plaintiffs had a right to 
continue to cause their dram to empty in^o 
the same sewer under sect 21 of the Public 
Health Act, 1 875. The defendants, being advised 
that the discharge of the trade effluent from the 
plaintiffs’ mills into the sewer was, on account 
of its temperature and for other reasons, pre- 
judicially affecting the disposal by irngation or 
otherwise of the sewage matter, and exposing 
them to liabilities under the Rivers Pollution 
Prevention Act, 1876, informed the plaintiffs of 
their intention to cut off the connection betvs een 
the sewer and the drain. The plaintiffs claimed 
an injunction to restrain the defendants from so 
disconnecting the diain. There was no proof 
that the sewers of the district were insufficient 
for carrying the trade effluent, as well as all 
other sewage which had to be carried away by 
them. 

Held — that there being no objection on the 
ground that the effluent would cause such pollu- 
tion as to render it injuiious in a sanitary point 
of view and unfit for conveyance along the sewer, 
the plaintiffs were entitled to the injunction 
asked fox. 

Decision of Byrne, J. ([1900] 1 Ch. 781 , 69 
L. J. Ch. 470 ; 64 J. P. 792 ; 48 W. R, 614 ; 83 
L. T. 22), affirmed. 

Eastwood Brothers, Ld. r. Honley Urban 

[District Council, [ 1901] I Ch. 645 -. 70 

L. J. Ch. 313 ; 49 W. R. 308 , 84 L. T, 169— 

C. A. 

11. Manufactuving Refuse — Pollution of jws- 
sibly dry Channel above entry of Watercourse — 
Stream or Sewer — Rivers Pollution Prevention 
Act, 1876 (39 & 40 Vict. o. 75), ss. 4, 10, 11. 20.] 
— The defendants seut polluting liquids from 
their factory into a channel. This channel was 
said to have originally carried down water from 
a well above the factory, but the defendants 
diverted this water supply above their factory, 
took it into their mill, and discharged it in a 
polluted state into the channel close to then- 
factory. The channel ran from the factory past 
certain cottages ; then joining a stream, fell 
with the stream into a river. Fifty or sixty 
cottages emptied their sewage into the channel 
below the factory till 1892, when a sewerage 
scheme was put into operation for the district. 
Two cottages still discharged slop-water into the 
channel, and two or three small water-courses 

33—2 
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fell into it below the factory. A County Coui’t 
Judge held that the channel was a “stream” 
within the meaning of sect. 20 of the Rivers 
Pollution Prevention Act, 1887, and that the 
defendants had committed an offence under 
sect. 1 of that Act 

Held — on appeal, that a stream within ihe 
meaning of the Act may be either a natural or 
an artihcial one; and that the Court was not 
prepazed to differ from the conclusion of the 
learned County Court Judge that the channel was 
a stream, since (apart from the existing water- 
courses below) pure v\ ater would sttll flow along 
the course but for the acts of the defendants. 

WeU Riding of Yorkshire Rivers Board v. 
Gaunt, ((1902) 67 J. P. 183 ; 19 T. L. R. 140— 
Div. Ct , No. 9, sufrai), discussed. 

Falcoriar v. South Shields Corporation ((1895) 

11 T. L. R. 223 — Div. Ct.) distinguished. 

West Riding op Yoeks Rivees Boaed v 
[Peeston & Sons, (1906) 69 J. P. 1 ; 92 L. T 
24 ; 3 L. C. R. 289— Div. Ct. 

12 . Manufacturing Pollution — Refuse sent 
into SeiDcr ami thence into Stream — Facilities 
for Entering Sewer not Afforded hy Sanitary 
Authority — Liahility of Manufacturer — Rivers 
Pollution Prevention Act, 1876 (39 & 40 Viet c.\ 
75), ss. 3, 4, 7, 10.] — By sect 4 of the Rivers Pollu- | 
tion Prevention Act, 1876, “ Every person who 
causes to fall or flow or knowingly permits to fall 
or flow or to be carried into any stream any poison- 
ous, noxious, or poUuting liquid proceeding from 
any factory or manufacturing process shall (sub- 
ject as in this Act mentioned) be deemed to have 
committed an offence against this 4 ct. ...” 

A person sending noxious manufacturing refuse 
into a sewer, vested in the sanitary authority, 
which IS carried thence, together with sewage, 
into a stream, commits an offence under sect. 4, 
at all events if he does not prove that the sanitary 
authority has afforded him facilities for draining 
his factory into the sewer under sect. 7 of the Act. 

Scnible — even if he does piove that he has been 
afforded such facilities by the sanitary authority, 
he also commits an offence under sect. 4. 

Kirhheaion Local Board v. Ainley, Sons & Co- 
([1892] 2 Q. B 274 ; 61 L. J. Q. B 812 ; 56 J. P. 
374 ; 67 L. T. 209 ; 41 W. R 99—0. A ) followed. 
West Riding op Yoekshieb Rivees Boaed 
[%. Butteewoeth and Robeets, (1907) 71 
J. P. 616 ; 5 L. G. E. 1246— Div. Ct. 

13 . “ Wilful suffering ” — Thames Conservancy 
Act 1894 (67 & 68 Viot. c. clxxxvii.), s, 92.]— By 
sect. 92 of the Thames Conservancy Act, 1 894, “ If 
any person without lawful excuse . . . wilfully 
causes or sufliers any washing or other substance 
produced in making or supplying gas or any 
other ofiensive matter, whether solid or fluid, to 
flow or pass into the Thames or into any tributary 
...” he shall for every such offence be liable 
to a penalty not exceeding 20L, and to a daily 
penalty not exceeding lOZ. 

Held — ^that persons were not guilty of wil- 
fully suffering offensive matter to pass into the 


Thames by an omission to do somethmg which 
might have mitigated the evil. 

Smith V. Barnham (34 L. T. 774) considered. 

High Wycombe Coepoeation v. Thames 
[Consbevatoes, (1898) 78 L. T. 463 ; 14 

T. L. R 368 — Div. Ct. 

14 . Works Constrnoted since 1876 — Befence— 
Reasonably PracticaM' and Available Means— 
Prescriptive Right to Pollute— Rivers Pollution 
Act, 1876 (39 & 40 Vict. e. 75), ss. 6, lO, 16 ]— 
Where works have been entirely constructed since 
1876, the occupiers cannot in answer to a charge 
of polluting a river rely on sects. 6 and 10 of the 
Rivers Pollution Act of that year, and plead that 
they are using “ all reasonably practicable and 
available means ” to render the pollution harm- 
less 

The effect of sect. 16 of the Act is to keep 
alive the right to abate a nuisance, but it does 
not preserve the right to continue pollution. 
Midlothian County Council v. Pumphee- 
[STON Oil Co., (1904) 6 F. 387— Ct. of Sess. 

(ii) Sewage. 

16 . Agreement to receive Trade Effluent — 

“ Causing or suffering to flow or pass'' — Liability 
of Local Authority — Middlesex County Council 
Alt, 1898 (61 & 62 Vict. c. cci.) s. 13 — Rivers 
Pollution Prevention Act, 1876 (39 <fe 40 Vict e. 
76), s 7 —Public Health Act, 1876 (38 & 39 Vict. 

0 . 66), s. 21.] — A district council, having taken 
over a sewage farm from a local board, their pre- 
decessors in title, collected and treated on such 
farm the sewage of the district and discharged 
the effluent therefrom into a river. By a con- 
tract between the board and the owner of a 
margarine factory it was agreed that the said 
owner should be entitled to discharge the liquids 
and effluents from the said factory into the 
sewers of the board, subject to the condition 
that the said owner before so doing should ex- 
tract all solid fat or fatty matters in suspension 
from the said liquids and effluents. This con- 
dition was not efficiently fulfilled, and the 
result was that the effluents, containing fat and 
fatty matter, became mixed with the sewage on 
the farm and the land became clogged with the 
fat and was not capable of filtering the sewage. 
On a summons being taken out under the Mid- 
dlesex County Council Act, 1898, by the county 
council against the district council for “ causing 
and suffering " sewage and other injurious and 
offensive matter to flow into the river, the 
justices ordered the district council to discontinue 
guch flow or passage. 

Held— that such order was rightly made, 
and that the district council had “ caused or 
suffered” the filthy effluent to pass into the 
river. The district council were not compelled 
to receive into their sewers liquid containing 
fat or fatty matters, and if they did receive it 
they were bound to adopt some process on their 
farm which would effectually purify the effluent 
therefrom. 

Southall Noewood Urban District Coun- 
[cil V. Midddesex County Council, (1901) 
65 J. P. 216 ; 49 W R. 376 ; 83 L. T. 742 ; 

17 T. L. E. 208— Div. Ct. 
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16. Deteriorating the Purity of the Water — 
Injunction— PuUic Health Aot^ 1876 (38 & 39 
Vicfc. c. 66), s. 17.] — By sect. 17 of the Public 
Health Act, 1876, “nothing in this Act shall 
authorise any local authority to make or use any 
sewer, drain, or outfall for the purpose of con- 
veying sewage or filthy water into any natural 
stream or waterc 'Urse . . . until such sewage or 
filthy water is freed from all excrenientitiouK or 
other foul oi noxious matter such as would affect 
or deteriorate the purity and qualry of the water 
in such stream or watercourse . . ” The test as 
to whether there has been an infringement of 
the above section is whether the local authority 
have conveyed into the stream at any point 
sewage or filthy water so as to deteriorate the 
purity and quality of the water at that point , 
and to ascertain this the inquiry must be as to 
what was in fact the purity and quality of the 
particular stieam at the point before the sewage 
or filthy water was conveyed info it, and 
whether it has in fact been deteriorated. 

If deterioration is proved by ihe discharge at 
any one point, it is no answer to say that taken 
as a whole the operations have not produced 
any deterioration upon the stream as a whole. 

If there has been such deterioiation the 
Attorney-Gfeneral is entitled to an injunction ; 
but, upon an application to enforce the in 3 uuc- 
tion, the Court would be reluctant to do so until 
the local authority had reasonable time for 
remedying the matter complained of, and had 
neglected to use the opportunity thus afforded. 

Attorney-Gbneeal V . Birmingham, &o , Dis- 

[TEIOT Dealnagb Boaed, (1907) 24 T. L. R. 

126 — Kekewich, J. 

17 . Flow of Sewage into a River— Notice by 
Conser'o&noy Board to Dmontinue — Discontmu- 
ame — Permitting Sewage to Flow again — 
Offence — Lee Conservancy Act, 1868 (31 & 32 
Vict. e. cliv), ss. 92, 93 — Lee Conservancy 
(^Amendment') Act, 1900 (63 & 64 Vict. e. cxvii,), 
*«. 28, 29.] — In July, 1902, the respondents were 
served with a notice by the appellants under 
sect. 92 of the Lee Conservancy Act, 1868, to dis- 
continue the flow of sewage into the iivcr Lee 
III September, 1905, sewage matter, through the 
negligence of a workman of the respondents, was 
allowed to escape into the river. There was no 
evidence that sewage had been caused or suffered 
to flow into the liver from the date of the notice 
in 1902 up to the occun’ence in 1905. 

Held — that the isolated passage of sewage 
into the river in 1905 was not an offence under 
sect. 93, inasmuch as the respondents haviug 
ceased since the notice to discharge sewage into 
the ri\-ei could not, in consequence of such 
isolated act, be said to have “failed to discon- 
tinue” the flow of such sewage under sect. 93 of 
the Lee Conservancy Act, 1868. 

Lee Conseeyanoy Board i \ Leyton Urban 

[Disteiot Council, (1906) 70 J. P 318 ; 95 
L. T. 487 ; 4 L. G. R. 662— Div, Ct. 

18 . Passing into River Solid Matter in Suspen- 


sion in Water — Offence — West Riding of York- 
shire Rivers Act, 1894 (57 A 58 Yict. e. clsvi.), 
Af. 3, 6.J — The respondents were the owneis and 
occupiers of a mill situated on the bank of a river 
in the appellants’ distinct. Adjoining the mill -was 
a laige dam fed by a goit fiom the river and a 
tributary stream, and liaving an outlet at the 
other end into a lower pait of the liver. The 
sewage fnim some 400 houses, besides the treated 
trade effluent of sis mills, enteied the river 
above the dam. Owing to the wateis being 
impounded in the dam a deposit of mud and 
sludge had formed in the basin of the dam. The 
respondents in order to get rid of such mud, 
sludge, and deposit, opened the shiice at the 
outlet of the dam. turned the whole of the 
waters of Ihe iiver through the dam, while men 
with spades conveyed and scrapeil the mud, 
sludge, and deposit into the cuivent so made 
when it was carried in suspension through the 
outlet, making the liver muddy and iintit for 
any purpose. 

Held — that the respondents had committed 
no offence under sect. 6 ot the \Ve.st Riding of 
Yorkshire Eivers Act, 1894. 

West Riding of Yorkshire Rivers Boaed 

[r. Eawsons, (1903) 67 J P. 407: 89 L. T. 

• 363 ; 1 L. G. E 736 — I)iv. Ct. 


Putrid Solid Matter^'' — “Particles of 
Blatter in Suspension in Water” — Rights of 
Impounding 01 Diverting Water- --Rners Pollu- 
tion Pretention Act, 1876 (39 & 40 Vict. c. 75), 
ss. 2, 17, 20.] — The defendant had been 
for many years the owner of weaving sheds 
on the banks of a river, and before the 
passing of the Eivers Pollution Act, 1876. 
had acquired a right of diveiting aud im- 
pounding water for the purpose of liis business. 
The water higher up the stream contained vege- 
table refuse, which, if it had been allowed to flow 
along the natural course of the river, would not 
have become putrid. But when it settled in the 
defendant’s impounding reservoir, it became 
putrid, and when the reservoir was periodically 
cleaied out by opening sluices, the effluent con- 
tained the vegetable refuse which had .so become 
putrid. The effluent consisted of 97 6 pei cent, 
of water, and 2 4 of solid matter. Proceedings 
having been taken against the defendant, m 
which it was alleged that he put putrid solid 
matter into the river contrary b) the provis'ons 
of sect. 2 of the Eivers Pollution Act, 1876 • — ■ 

Held — that the defendant was protected from 
liability under the Act by sect. 17. 

Held also (by A. L. Smith and Rigby, L J.I.] 
— ^that the matter put into the river by the 
defendant was not solid matter within sect 2 
of the Act. 

Per Vaugban-Williams, L.J. — Qitcere, whether 
the proper time for considering whether the 
matter was solid was not the moment of com- 
mencing the opeiatioa of flushing rathei than 
the moment when the matter came into contact 
with the stream. 
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Juda:ment of Divisional Court ([1899] 1 Q. B. 
27 ; 68 L. J. Q. B. 20 ; 63 J. P. 196 ; 15 T. L. R. 
6) affirmed. 

River Ribblb Joint Committee v Haeli- 

[WELL, [1899] 2 Q. B. 385 ; 68 L. J. Q. B. 984 ; 

63 J. P. 708 ; 48 W. R. 22 , 81 L. T. 38 ; 16 
T. L. R. 455— C. A. 

20. Eights of Riparian Owner — Prescrivthe 
Eights of House-owners — Injvnctwn — Damages 
— Puhho Health Act, 1875 (S't & 39 Viet, c 65), 
ss 15, 17,19,299 — Puhlic Authorities Protection 
Act, 1893 (56 & 67 Viet. e. 61, s 1.] — The sewage 
of a town had for many years been discharged 
by a corporation acting as the local sanitary 
authority into a river which passed through the 
town, and the pollution of the water perceptibly 
increased as new houses contributed then sewage. 
The plaintiff’s castle and land was situated along 
the course of the river some distance below the 
town, and the water of the river was used for 
feeding a lake therein situated. At the outfall 
from the lake was a water-wheel from which 
power was obtained to pump water from an 
adjacent well up to the plaintiff’s castle. Owing 
to the pollution the supply to the lake had to be 
cut off, and the use of the water-wheel discon- 
tinued. 

In an action by the plaintiff, firstly, for an 
iniunction to restrain the corporation from 
polluting the river in such a way as to prevent 
him from using the water for the purposes of his 
lake, and so as to be a nuisance io the castle and 
estate ; secondly, for a mandatory order to compel 
them to do certain works of cleansing and removal 
of foul matter from the plaintiff’s lands ; and, 
thirdly, for damages for injuries done by the 
pollution. 

Held — firstly (a) that persons who had dis- 
charged their sewage for more than twenty years 
into the sewers had obtained a prescriptive right, 
and that it would be impossible to grant an in- 
junction which would interfere with these pre- 
scriptive rights; Attorney- General v. Dorhhig 
((1882) 20 Ch. D. 696 ; 51 L. J Oh. 685 ; 
SO W. R. 679 ; 46 L. T. 673—0. A.) followed ; 
(S) that to grant an injunction only as to sewers 
not twenty years old was impracticable ; and, 
moreover, the county council having obtained an 
order under the Bivers Pollution Prevention Acts, 
1876 and 1893, compelling the corporation, to 
abstain from polluting the nver after a date 
fi,xed, and the corporation being now engaged 
in carrying out works in order to comply with 
that order, an injunction was unnecessary. 

Secondly that a mandatory order to do work 
on the plaintiff’s land could not be granted, and 
that the proper remedy was in damages. 

Thirdly («) that an action for damages would 
not lie against the defendants for mere acts of 
non-feasance or neglect, the plaintiff’s proper 
remedy being under section 299 of the Public 
Health Act, 1876 ; but (S), that they were liable 
in damages in respect of acts done by them- 
selves. 

Fourthly, that the plaintiff could recover in 
respect of the cost of providing an engine and 
new water supply to his fields, and injury to his 


fishing and a house which he let, but not for 
loss of amenities of his castle, which he did not 
wish to let, nor for the silting up of the lake, for 
he ought to have excluded the polluted water 
earlier. 

Fifthly, that damages could be recovered for a 
period of six years, there being a “ continuance 
of damage or injury.” 

Harrington (Earl oe) v. Derby Corpora- 

[TION, [1905] 1 Ch 205 ; 74 L. J. Ch. 219 ; 69 

J. P, 62 ; 92 L. T. 153 ; 21 T. I,. R 98 , 3 
L. G. R. 321— Buckley, J, 

21. Sewer — New Drainage Works— Somerset- 
shire Drainage Act, 1877 (40 & 41 Vict. c. xxxvi.), 
. 1 . 134 ]— Section 134 of the Somersetshire Drain- 
age Act, 1877 (Local and Personal), is in the fol- 
lowing words ; — “ No person shall without the 
consent ot the commissioners . . . open any new 
dram or other woik into any of the drainage 
works of the commishionera . . . and no persons 
shall cause any filthy or unwholesome water, or 
washings of manufactories or mines, or other foul 
or poisonous liquid, to flow into any watercourse 
within the jurisdiction of the commissioners . . . 
and any person offending against this enactment 
shall incur a penalty not exceeding .£5, and a 
further penalty of forty shillings for every day 
during which the offence is committed ; but this 
section shall not apply to any person having a 
legal right to cause such water, washing, or 
liquid as aforesaid to flow into any existing 
river, stream or watercourse.” 

The sewage of the town of Bridgwater flowed 
into the Pan-ett, a tidal river within the juris- 
diction of the commissioners. The appellants, 
the commission era, sought to restiain the respon- 
dents, the urban sanitary authority, from canymg 
out certain works for the more effectual drainage 
of the town and disposal of the sewage thereof 
and from making a new outfall into the river 
Parrett. 

Held — that the river Pai-rett was not a 
“di'ainage work” of the commissioners, though 
it was within their jurisdiction and though they 
had done some work m the bed of the stream, 
and that assuming that the river Parrett. though 
an arm of the sea, is a “watercourse” within the 
meaning of the Act, the Corporation was outside 
the section for the following reasons • — The Act 
does not say that any person who had a legal 
right to cause filthy or unwholesome water or 
washings of manufactories or mines or other foul 
or poisonous liquid to flow into a watercourse, is 
not to increase the pollution, or not to pour the 
foul water into the watercourse at a diflfeient 
spot, nor does the Act prohibit the making of 
new sewers, or the enlargement or improvement 
of old ones. 

Somersetshire Drainage Commissioners «. 

[Corporation op Bridgwater, (1900) 81 
L. T. 729— H. L. (E.). 

22. Stream. Polluted from other sources — Dis- 
charge of Sewage which would have keen Ajipre- 
ciahle if Stream were Pure — Riiers Pollution 
Act, 1876 (39 & 40 Vict. c. 75), s. 3.] — In con- 
sidering whether any dischaige pollutes a river, 
regard must be had to the river in its pristine 
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state ; it is no defence to proceedings under the 
Tollution Acts to say that the stream is so 
polluted by other persons that the pollution in 
question is inappreciable 

Haineswoeth ®. West Riding Eivees Boaed, 
[(1902) 6 L. G. R. 356 n — Div. Ct. 


23. Stream mt Fouler helowthan above Entry 
— Discretion of County Court Judge not to malie 
Order Restriinmg Pollution — Riven Pollution 
Prevention Act, 1876 (39 & 40 Viet. c. 75), ss. 3, 
10.]— On an application in the County Court by a 
county council for an order under sect. 10 of the 
Rivers Pollution Prevention Act, lh76, requiring 
a rural district council to abstain from polluting 
a stream by sewage, it was pioved (inter alia') 
that from seventeen to twenty outlets of sewage 
— for the most part slops and urine — passed into 
a stream in the district of the district council 
Some of these outlets were seweis Evidence 
was also given that the stieam was as pm-e, if 
not purer, below the sources of pollution, as it 
was above. There were weirs between the place 
where a sample of the water was taken above 
the sources of pollution and the place where one 
was taken below such sources The County 
Court Judge refused to make an order on the 
ground that the pollution was not appreciable. 

Held — that if the County Court Judge had 
decided on the ground that the stream was not 
rendered more foul by the entry of the sewage, 
he was wrong in law. The test was : Would the 
river in its pristine state be polluted? If the 
County Court Judge had decided on the right 
principle his judgment was contrary to the 
evidence, and the Court overruled his decision 
on the facts. 

Per Phillimore, J. — The County Court Judge 
has a discretion not to make such an order where 
poUntion is proved ; but that discretion does not 
vary with the length of his foot It may be 
exercised (1) where the poUution is so trivial 
that the maxim de m minus applies, and (2) 
where the complainants are in fault themselves, 
asm Kirhlieaton District Local Board v. Ainley, 
Sons 4- Co., [1892] 2 Q B. 274 , 61 L J Q. B 
812 ; 56 J. P. 374 ; 67 L T. 209 ; 41 W. R. 99 - 
C. A Further, the County Court Judge has a 
discretion in enforcing the order. 

Staepoedshiee County Council v Seisdon 

[Rueal Disteict Council, (1907) 71 J. P. 

185 , 96 L. T. 328— Div. Ct. 

24. ‘•Stream " — “ Seioer" — Rivers Pollution 
Preoentiim Act, 1876 (39 & 40 Vict c. 75), part 
3, ss. 4, 20.] — In proceedings taken under part 
3 of the Rivers Pollution Pievention Act, 1876, 
the County Court Judge found that the beck in 
question was a “ stream ” within the meaning 
of sect 20 of that Act ; but he did not expressly 
find that it was not a “ sewer ” within the mean- 
ing of the Public Health Act, 1875, and it was 
objected that his decision was for that reason 
ambiguous. 

HBLD--that the question was jn fact raised 


before the J udge, and was in terms decided by 
him. 

West Riding of Yorks Rivers Board r. 
[Yorkshire Indigo Scarlet and Colour 
Dyers, Ld , (1903) 67 J. P. 80— Div. Ct. 

“ Tidal" Waters — What are~Vertical 
Rise and Fall — West Ridtng of Yorkshire 
Rivers Act, 1894 (57 k 58 Vict. ci. clxvi.), ss. 7 
(1), 24.] — The respondents were summoned by 
the appellants for sending into the River Wharfe 
liquid sewage matter contrary to sect. 7 of the 
West Riding of Yorkshire Rivers Act, 1894. The 
respondents lelied upon sect. 24 of the same 
Act, which provides that nothing m the Act 
shaU apply to any “tidal” waters which have 
not been determined by the Local Government 
Board to be a stream m accoidance with sect. 

20 of the Rivens Pollution Prevention Act, 1876. 

Held — that m construing the exinession 
‘•tidal waters” it is nece.ssary to take into 
account not merely the honzoatal ebb and flow, 
but also the vertical rise and faU .so far as the 
same are unaffected by wind, whether or not 
the ri.se is camsed by the tide pioperly so called 
or is occasioned by water being arrested by the 
tide on its way to the sea. 

West Riding of Yorkshire Rivers Board 
[ r Tadcaster Rural District Council, 
(1907) 71 J. P. 429 ; 97 L. T 436 , 6 L. G. R. 

1208— Div. Ct. 

*(iii) Procedure. 

26 Action tn County Court — Application to 
Transfer to High Court — Ritcrs Pollution Pre- 
vention Act, 1876 (39 k 40 Yict. c. 76), s. 11. J — 
An application by the plaintiffs under sect. 11 of 
the Rivers Pollution Prevention Act, 1876, for 
the transfer to the Chancery Division of the High 
Court of an action commenced in the County 
Court, on the ground that it raised intricate 
questions of fact and law, was refused ; the 
Court being of opinion that additional expense 
would be occas.oned by transferring the case 
from the County Court, where the question of 
fact could be locahy determined, and from which 
tribunal there was an appeal to the High Court 
on questions of law. 

West Riding of Yorkshire Rivers Board v. 
[Ravensthorpe Deban District Council. 
(1907) 71 J. P. 209 ; 5 L. G. R. 347— Joyce, J, 

27. Manufacturing and Minmg Pollution — 
Notice of Intention to take Procecdvngs — Rivers 
Pollution Prevention Act, 1876 (39 k 40 Vict. 
0 . 75), Part III., ss. 4, 6, 13.]— Notice of inten- 
tion to tahe pioceedings under Part III. of the 
Rivers Pollution Pievention Act, 1876, may be 
given before the consent of the Local Govern- 
ment Board obtained to such proceedings being 
taken. 

West Riding op Torkshieb Rivers Board 
r c. Scare End Mill Co., (1901) 65 J. P. 776 

—Div. Ct. 

Overruled in West Rid'mg of Yorkshire Rivers 
Board v. Robinson Bros,. No, 28, mfra. 
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28. Manufacturing Pollution — Proceedings hy 
Sanitary Authority — Consent of Local Govern- 
ment Board — MoUce of Intention to taUe Pro- 
ceedings — Validity of Notice — Bivers Pollution 
Prevention Jot, 1876 (39 & 40 Yact. o. 76), ss, 4, 
6, 13.] — Where proceedings are proposed to be 
taken by a sanitary authority under the Rivers 
Pollution Prevention Act, lb76, for an offence 
against Part III. of the Act relating to manu- 
facturing and mining pollutions, the two months’ 
notice of intention to take proceedings which the 
Act requires to be given to the offender, cannot 
he given until the consent of the Local Govern- 
ment Board to the taking of the proceedings has 
been obtained. 

Midlothian and Linlithgow County Council v. 
Oakbanh Oil Co., Ld. ((1903) 6 F. 700 ; 67 J. P. 
412), infra, approved. 

West Aiding of Yorhshire Auers Board v. 
Scarr End Mill Co. ((1901) 65 J. P. 776), supra, 
overruled. 

West Riding- oe Toekshibb Rivees Boaed 
[v. Robinson Beos., [1907] 1 K. B. 431 ; 76 
L. J. K. B. 426 ; 71 J. P. 137 ; 96 L. T. 162 ; 

23 T. L. R. 249 ; 5 L. G. R. 409— C. A. 

29. Statutory Procedure Prelvminary to Prose- 
cution — Notice to Maymfacturer — Time for — 
Aivers Pollution Act, 1876 (39 & 40 Viet, e. 76), 
ss. 6, 13.] — The notice which a sanitary authority 
are required by sect. 13 of the Rivers Pollution 
Act, 1876, to give to a manufacturer two months 
before they commence proceedings against him 
cannot validly be given before the authority 
have obtained the consent required by sect. 6— 
in Scotland that of the Secretary of State. 

Midlothian County Council «. Oakbank 
[Oil Co., Ld., (1903) 6 F. 700; 67 J. P. 412 

— Ct. of Sess. 


(c) Repairing Banks, etc. 

80. “ Banhs ” — Duty to A<epair — Flood Banks 
raised behind the Natural Banks — Aiver Ure 
Navigation Acts, 1767 (7 Geo. 3, c. xciii.), s. 50, 
and 1820 (1 Geo. 4, c. xsxv.), s. 88.] — By sect. 
50 of an Act of 1767 the defendants’ predeces- 
sors were authorised to canalise the river Ure, 
and for that purpose to dig, cut and raise the 
hanks ; and, if they raised the level of the water, 
they were to cause the banks to be proportion- 
ately raised and strengthened, and also to repair 
and maintain the said raised banks. By sect. 88 
of an Act of 1820 they were directed to keep 
“ the hanks of the said river Ure in good and 
sufficient repair," At some date prior to 1820, 
but when and by whom was not proved, “ flood 
hanks ” were erected a few yards behind the 
natural banks of the river ; and the plaintiff, a 
riparian owner, contended that nnder the Acts 
above mentioned the defendants were liable to 
maintain such flood hanks. 

Held — that the judge had rightly come to 
the conclusion that the “ flood banks ’’ were not 
ihe " raised hanks " contemplated, and that the 
defendants were not liable to repair them. 


Decision of Kekewick, J. (19 T. L. R. ^66) 
affirmed. \ 

Vynee V. Nokth-Bastebn Ry. Co., (1904) 20 
f T. L. R. 192— C. A. 

31. Non-tidal Tiii'er — Publio Navigable Aiver 
— Locks erected by Patentee on Private Property 
— Right to take Tolls — “ Sole and exclusive 
passage and transit" for Boats — Liability to 
repair and maintain Looks.'] — The appellant’s 
predecessors in title obtained the grant of a 
patent for making rivers navigable hy locks or 
sluices. They erected a number of locks upon 
channels cut through their own land, and so 
rendered the River Ouse navigable from St. 
Neot’s to St. Ives. 

Further patents or charters were subsequently 
granted, and the joint effect of these was in 
dispute. 

The traffic on the river had now ceased to be 
profitable to the owner of the locks, and he had 
ceased to keep them in repair. 

Thereupon the County Council claimed a de- 
claration that he was under a liability to keep 
the locks in good repair. 

Held — ( 1) that the cuts or channels were part 
of a navigable river, and that the appellant could 
not exclude the public from them ; but that (2) 
his obligation to keep the locks in repair was 
conditional upon his receiving from authorised 
tolls sufficient money for the purpose ; and that 
(3) if he could not keep them in proper repair 
he was bound to close them. 

Decision of C. A. ([1901] 2 Ch. 671 ; 70L.J.Ch. 
828 ; 86 L. T, 325 ; 17 T. L. R. 768) reversed. 

Simpson v Attobnby-Geneeal at the ee- 

[lation op the County Council op Hunt- 

INGDONSHIEE AND Othees, [1904] A. 0. 476 ; 

20 T. L. R. 761 ; 74 L. J. Ch. 1 ; 69 J. P. 86 ; 

91 L. T. 610 ; 3 L. G. R. 190.— H. L. (E.) 

82, Private Act — Duty to Maintain Banks — 
Construction of Act.] — The defendants were 
under a statutory obligation to maintain and keep 
the banks of the River Ure “ m good and suffi- 
cient repair, and from time to time to strengthen 
and support the same, when necessary, for con- 
taining all the w ater of the said River Ure, so 
that the adjacent lands and grounds may not 
be subjected to be overflowed or damaged by 
water, except in case of flood and during the 
continuance thereof. 

Held — that these words imposed an oblig-i- 
tion upon the defendant to maintain and repair 
the banks so as to prevent their being eaten 
away and damaged in the course of nature by 
the water of the river. 

Decision of C. A. (1897) 137 L. R. 368 reversed, 

Vynbk V. N. E, Ry, Co., (1898) 14 T. L. R. 664 

[— H. L. (E.) 

(d) Rights of Riparian Owners. 

33. Abstraction of Water for purposes uncon- 
nected with Riparian Tenement — Railway 
Company taking Water for Engines^ — ^A ripar- 
ian owner on a natural stream has an absolute 
right to use the water for domestic purposes and 
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for cattle ; he may also have a right to use it for 
other purposes connected with his riparian land, 
subject to certain restrictions as to reasonable- 
ness of amount, and restoration of water after 
use. But he has no right to use water for pur- 
poses unconnected with his riparian tenement. 

A railway company, whose line crossed a 
natural stream by a bridge, owned a few yards 
of land on each bank . they claimed m right of 
their ownership to take water in a pipe for the 
use of their engines on all parts of them line. 

Held — That such a use was unconnected with 
their riparian tenement, and that a milloivner 
lower down the stream might block up the pipe, 

Swindon Watenoorlds Co. v. Wilts and Berks 
Canal Navigation Co. ((1875) L. E 7 H. L. 70.5 ; 

46 L. J. Ch. 638 ; 24 W. R. 284 ; 33 L. T. 513— 
H. L.) followed. 

Earl of SandioicJi v. Great Northern Rg. Co. 
((1878) 10 Ch. D. 707 ; 27 W. R. 616) overruled. 

McCartney v. Londonderry and Lough 

[SwiLLEY Ry. Co., Ld., [1904] A. C. 301 ; 

73 L. J, P. C 73 ; 91 L. T. 1U5 ; 63 W, R. 

385— H. L. (Ir.) 

34 . Curtailment by Statute — Arching over 
Stream — Qxrder — “ Building, Erection, or Thing 
over the Bed” — Burnley Borough Improvement 
Act 1871 (34 & 35 Vict. e. cliv.), ss. 134, 135 — 
Burnley Borough Improvement Act 1883 (46 & 

47 Vict. c. Isxvii.), s. 46.] — By sect. 136 of the 
Burnley Borough Improvement Act 1871, “if 
any building, erection, or thing has been built, 
erected or placed m or on the sides of either the 
Brun or Calder and within 16ft, from the centre 
thereof,” the corporation can summon the owner 
or builder before the justices, who shall order 
the same to be removed and can inflict penalties. 
By sect. 136 “ nothing in this Act contained 
shall prevent the owners of land adjoining the 
said streams from arching over the same, pio- 
vided always that the span of such arch shall 
be not less than 30ft.,” and a certain space was 
to be left under such arch. 

By sect. 46 of the Burnley Borough Tmpiove- 
ment Act 1883, “notwithstanding anything in 
the Act of 1871 contained, every building, erec- 
tion, or thing , . . built, erected, or placed above 
the bed . , . shall be so built, erected, or placed 
as to leave a clear space between such building, 
erection, or thing and any building, erection, or 
thing in or on the opposite side of such respective 
river of not less than 30ft.,” and if this is not 
complietl with the owner or person erecting can 
be summoned by the coiporation. 

The appellants, who were the owners of both 
Bides of the river, placed across the river an iron 
girder, which was the first of several, on one half 
of which girders they proposed to make a car- 
riageway. They were summoned for unlawfully 
erecting this glider and not leaving a space 
between such girder and a building on the side 
of the river of not less than 30ft. 

The magistrates held that sect. 136 of the Act 
of 1871 was superseded, and that this was a 
building, erection, or thing placed above the 
head of the waterway. 


Held — (dissentient e Lawmance, J.), that the 
view of the magistrates was correct, and that 
this was in contravention of sect. 46 of the Act 
of 1883, sect. 136 not being applicable, but that 
so far ns sect 46 was inconsistent with sect 135, 
it must be taken to override or limit the earlier 
section. Also that the words “ above the bed” 
meant “ over the bed.” 

Per Wright, J. ; It was very doubtful ivhether 
this was arching at all. 

Burnley Co-Operative Society r. Pickles. 

[(1898) 62 J. P, 260 ; 77 L. T. 803— Div. Ct, 


36 . Impeding Passage of Salmon — Undue 
Abstraction of Water.'] — Proprietors of salmon 
fisheries are entitled to an inteidict restraining 
lower riparian owmers from materially obstructing 
the passage of salmon. 

In 1882, miUowners on a salmon river, who 
had an admitted right to divert some water into 
artificial channels, increased their diversion to 
such an extent as to leave the natural channel 
at times dry. 

In 1900, proprietors of salmon fisheries higher 
up the river asked for an interdict. 

Held — that it ought to be granted. 

Decision of Ct. of 8ess. ((1904) 6 F. 818) 
affirmed. 

Alex. Pirib & Sons, Ld. v. Earl of Kintork 

[AND Others, [1906] A. C. 478 ; 76 L. J. P. C. 

96 H. L. (Sc.) 

ZQ. Natural Stream — Artificial Stream — 

: Inference of Right to Reasonable Use of the 
I Water — Mill — 2fanufactory — Pollution.] — The 
plaintiffs and their predecessoi-s in title had 
been entitled during 400 years to the uses of an 
ancient watercourse for the purposes of a flour 
mill upon an artificial cut or channel running 
out of it. The mill owner had had Horn time 
immemorial the control of the flow of the water. 
He had been able, therefore, so to deal with the 
water as to avail himself of it at such times as he 
pleased, and in such manner as was beneficial for 
the working of the mill. He had also, it seems, 
cast upon him the obligation of cleaning the 
watercourse and repairing its banks. The owners 
of the adjoining propeities had used the water 
for the purpose of watermg their cattle and for 
the ordinary purposes for which riparian owners 
would use a natural stream. The predecessors in 
title of the defendants were owm. rs of a tannery 
on the site of which the defendants’ factory 
stood, and they used the water for the purposes 
of their tannery business. The plaintiffs’ pie- ' 
decessors in title sold their land, with rights of 
water, for the erection of a manufactory, and the 
plaintiffs before they became owners of the mill 
used and still used the water for the purposes of 
their manufactory, and did not use it exclusively 
for th.e purpose of their mill. The plaintiflis 
claimed, as owners both of the mill and the 
factory, a right to the whole and unpolluted flow 
of the water of the stream for the use both of 
the mill and the factory. The defendants claimed 
a right by prescription to divert and consume for 
manufacturing purposes a part of the water of 
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the stream, and to pollute the stream by dis- 
charging refuse into it. The case was treated 
upon the basis that the stream was an artificial 
watercourse. 

Held — that it ought to be infeiTed that the 
owneis of the lands abutting on the wateicoui'se 
reserved to themselves at the time when the 
watercourse was constructed the right to a 
reasonable use of the water as it passed their 
lands, and that the plaintiffs were in like manner 
( ntitled to a right to the use of the water for all 
reasonable purposes, and not merely for the pur- 
poses of their mill — that is, over and above the 
special use of the water for the pm'poses of the 
mill, both the plaintiffs and the other adjoining 
owners were entitled to those rights to which 
the owners of lands adjoining a natural stream 
would be entitled inter se ; that the defendants’ 
right to use the water was limited by this, that 
they must not so use it as to cause injury to the 
plaintiffs and that the plaintiffs must prove 
sensible injury ; and that there had been an 
unjustifiable pollution of the stieam by the 
defendants, but no unreasonable withdrawal of 
water by them. 

Siitoli'ffe V. Booth ((1863) 9 Jur. (N.S.) 1037 ; 
32 L .I.'Q. B 136) followed. 

Decision of Byrne, J. ([1901] 17 T, L. R. 239) 
reversed. 

Baily & Co. V. Clark, Son & Morland, 

[1902] 1 Ch. 649 ; 71 L. J. Oh. 896 ; 60 W. R. 

511 J 86 L. T. 309; 18 T. L. R. 364— C. A. 

37. Public Navigable River — Access to Wharf 
— Ohstmction to Neighbour s Wharf— Injunc- 
tion.'] — A wharfinger in a public navigable river 
is entitled to berth his vessel alongside his wharf 
or jetty even though it overlaps the neighbouring 
fi'ontage, and to keep it there for the purpose of 
loading oi discharging, so long as he does not 
interfere with the access, when required, to his 
neighbour’s wharf ; but when access is required 
by the neighbour the vessel must be moved to 
give that access at once. 

Original Hartlepool Galleries Co., v. Gibb 
((1877) 6 Ch. D. 713 ; 46 L. J. Ch. 311 ; 36 L. T. 
(N.s ) 433 — Jessel, M. E.) followed. 

Land Securities Co., Ld. v. Commercial 
[Gas Co., (1902) 18 T. L. R. 405- Eady, J. 

38. Right to Flow of Water in a Stream — 
Riparian Owner — Injuriously Affecting — Public 
Health Act, 1875 (38 & 39 Vict. c. 56), ss. 57, 
332.] — The owner of a corn-mill sought to 
restiaip. a district council from interfering with 
the natural flow of the stream working his mill. 
The council owned land on one side of the lake 
from which the stream flowed, and proposed to 
construct a dam there so as to increase the 
storage of water to be supplied for their district, 
thereby diminishing the stream flowing down to 
the mill. 

Held — that a riparian owner was entitled 
to an uninterrupted flow of water in the future 
as m the past; the Public Health Act, 1876, 
s. 332, did not enable the council to “ injuriously 
affect” the plaintiff's right to an uninterrupted 


flow of water without his consent in writing, 
nor was there a statutory power enabling them 
to interfere with the plaintiff’s common law 
rights. Injimction granted. 

Decision of Kekewich, J. ([1899] 1 Ch. 683 • 
68 L. J. Ch. 233 ; 63 J. P. 181 ; 47 W. R, 376 ; 
80 L. T. 107 ; 15 T. L. R. 18.5), aflSrmed. 

Roberts v. Gwyefai District Council 

[1899] 2 Ch. 608 ; 68 L. J. Ch. 757 , 64 J. P 

62 ; 48 W. R. 61 ; 81 L. T. 466 ; 16 T. L. R. 2 

—0. A. 

39. Rights of Millers in Water in MiU Bam ] 
— The ownership of a dam in a river does not 
convert the stream into a pool so as to give the 
owner of the dam the exclusive right to use the 
whole of the water in the dam. He has merely 
the ordinary right of user as a riparian owner, 
and such further rights as he may have acquired 
by prescription against other owners. 

Decision of Ct. of Sess. (42 Sc. L. R. 330) 
reversed. 

"White & Sons i \ White & Sons, [1906] A. C. 

[72 ; 75 L. J. P. 0, 14 ; 94 L, T. 64— H. L. 

(Sc.) 

40. Spring — Natural Channel — Abstracting 
Water from Spring-head before it enters the 
Channel — Riparian Owners — Injunction .] — 
The rule is that where there is a natural spring 
the water of which has acquired a natural 
channel from its source to a river, a tank, by the 
licence of the owner of the soil, cannot be put 
in and the water taken at the spring-head and 
prevented going down, although it has not 
entered what might he called the channel from 
the top of the spring. 

Where a spring has existed, and existed as a 
spring coming direct from the land and running 
in a natural course, the fact that at some remote 
date some one has built round and over the 
issuing point, the source of the spring, in order 
to improve its method of issuing from the earth, 
makes no difference to the application of the 
said rule. 

The principle of Dudden v. Clutton Union 
((1857), 1 H. & N. «27 ; 26 L. J. Ex. 146) and 
Bunting v. Hicks ([1894] 70 L.T. 455 ; 7 R. 293 
— C, A.) applied. 

Mostyn V . Atherton, [1899] 2 Ch. 360; 68 

[L. J. Ch. 629 ; 48 W. R. 168 ; 81 L. T. 366— 

Byrne, J, 

41. Underground Water — Course of Channel 
not Known — Rights of Riparian Owners,] — The 
rights in relation to water flowing in a defined 
and known channel on or under the surface of 
the earth are now well settled ; every riparian 
proprietor has an equal right to the ordinary use 
of the water which flows in the stream adjacent 
to his lands as it has been wont to run. This 
right is an incident to the property in the land 
through which it passes, and does not depend on 
a supposed grant, but is jure natures. But the 
right does not extend to water percolating 
through the strata in no known channels or to 
common surface water rising out of springy or 
boggy ground and flowing in no deWte 
channel. 
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There is no right in underground, water where 
the course of its channel is unknown, 

Bradford Corporation v. Ferrand, [19021 
[2 Ch 656 ; 71 L, J. Ch 859 ; 61 W. R. 122 ; 

87 L. T. 888 ; 18 T. L. R. 830 ; 67 J. P. 21— 

Farwell, J. 

42 . WatercovrsQ — Manvfacturers — Eights of 
Lower Eiparian Owners — Abstractum of Water 
— Substitution of other Water — Pollution of 
Water.'] — Seinble, it is no defence to an action 
for wrongfully abstracting water from a stream 
that the person so abstracting it is at present 
discharging compensation water into the stream 
fiom another source. 

It being found as a fact that manufacturers 
were materially diminishing the flow of a stream 
by using water for manufacturing purposes which 
must be considered “ extiaordmary ” purposes, 
and that they were also polluting the stream by 
dyewater or refuse, 

Held — ^that an in]unction must be granted at 
the suit of lower riparian owners. 

Wood V. Wand ((1849), 3 Ex. 748) and Sampson 
V. Hoddinott ((1858), 3 C, B. K. S. 596) discussed. 

Sharp and Others u. Wilson and Others, 
[(1905) 93 L. T. 165: 21 T. L. R. 679— 

Joyce, J. 

43 . Water Percolating into Pond — Eight to 
Substitute a Pipe to Feed Pond — Eight of Access 
to Eepair Banks of Biver. — The fact that a pond 
adjoining a stieam has always been filled from 
the stream by water percolating through the 
banks, does not justify the owner m filling it 
from the stream by pipes and syphons, and so 
depriving a lower riparian owner of water for 
his miU. 

Held — upon the facts that a miUowner had a 
right to keep in repair the banks of a stream, 
and for that purpose to have access to the 
pioperty of a higher riparian owner. 

Beeston v. Waite (1866) 5 E. & B. 986, 
applied . 

Roberts Fbllowes, (1906) 94 L. T. 279— 

[Joyce, J. 

(e) River Thames. 

44 . Bank of — Alteration" — ^'Eepair " — 
Metropolis Management {Thames Eirer Pre- 
vention of Floods) Amendment Act, 1879 (42 & 
43 Vict e. cxcvni.), s. 23.]— The respondents 
were liable to maintain and repair a river bank 
on the Thames. It became necessary to repair 
and replace certain old piles and camp shedding 
in the same or similar positions. To effect this 
the respondents removed ceitain timber capping 
and two feet of the camp shedding, leaving the 
bank only sixteen feet above ordnance datum 
instead of eighteen feet, as it was previously. 
While the bank was in such state an extra- 
ordinary tide washed over the bank and flooded 
the adjacent property. The respondents were 
summoned for a penalty for making an altera- 
tion to a bank so as to affect the security of the 
premises on which the same were situate, or the 


premises adjacent or near thereto, without the 
previous consent in writing of the appellants, 
contrary to sect. 23 of the M etropolis Manage- 
ment (Thames River Prevention of Floods) 
Amendment Act, 1879. 

Held — that what the respondents had done 
was a “lepair” to and not an “alteration” of 
the bank, and that they had therefore nut com- 
mitted the offence charged in the summons. 

London County Council i.Londov Brighton 
[and South Coast Railway Co.. [1906] 2 
K. B. 72 ; 75 L. J. K B. 613 ; 70 J P. 298 ; 
94 L. T. 773 , 4 L. G. R. 721.— Div. Ct. 


46 . Navigation — Conservators — Dredging — 
Sale of Proceeds of Dredging — Authorising bg 
Licence another Person to Dredge and sell pro- 
ceeds of Dredging —Eiparian Owner — Thames 
Conseriancy Act, 1894 (57 & 58 Vict c. 
clxxxviii) ss. f-3, 87.] — The defendants were 
authorised by the Thames Conservancy Act, 1 894, 
to dredge the upper part of the river Thames for 
the purpose of maintaining and improving and 
freeing or keeping free fi-om obstruction the 
navigation of the Thames ; and they were fur- 
ther authorised to sell the proceeds of that dredg- 
as they thought fit — that is to say, so much as 
they did not require for the purposes of the Act — 
c tirymg the money to the credit of the Conser- 
vancy account. 

Held — ^that the defendants could not give 
authority to another person not only to diedge, 
but also to sell the proceeds of the di edging for 
his own benefit. 

Palmer v. Thames Conservators, [1902] 1 
"Oh. 163 ; 71 L. J. Ch. 212 ; 66 J. P. 65 ; 83 
i.. T. 637 ; 18 T. L. R. 88— Kekewich, J. 


46. Navigation — Steam boat employed in Towing 
Barges — Bye-law requiring Licensed Waterman 
on Steamboat — Validity of — Watermen and 
Lightermen Amendment Act 1859 (22 & 23 Vict. 
c cxxxiii ) s. 80.— Bye-law 60 of the bye-laws 
made by the Company of Watermen and Lighter- 
men of the river Thames provided that “every 
steamboat navigated on the iiver within the 
limits of the Act, in the towing of barges, lighters, 
vessels and ciuft, shall have one licensed water- 
man on board such steamboat, for the purpose^ of 
assisting in the management and navigation 
thereof ; ” and the bye-law was made under 
sect. 80 of the Watermen and Lightermen 
Amendment Act 1859, which gave power to 
make bye-laws “ for the government of the 
company, and for the government and regula- 
tion of lightermen and watermen, and for cany- 
ing into effect the purposes of the Act and the 
several powers and authorities thereby vested 
in the company.” 

Held — that the bye-law was not one that 
could be made under sect. 80, as it was not s 
bye-law “ for the government of the company,” 
01' for the government and regulation of 
lightermen and watermen,” or “fox carrying into 
effect the purposes of the Act and the powers 
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vested in the company ; ” that the bye-law was 
therefore ultra vires and bad, and that it was 
bad also as being unreasonable. 

KENNAIED V. COET AND SON, LtD., [1898] 2 

[Q.B.578; 62 J. P.680; 67 L. J. Q. B. 809 ; 78 

L. T. 816 ; 14 T. L. R. 499 ; 47 W, R. 30 ; 19 
Cos C. C. 146.— Div. Ct. 

47. Oistruction — Action for Damages — Tolls 
for Navigating River — Liability of Conservators 
— Thames Conservancy Aet, 1894 (57 & 68 Viet, 
c. clxxxvii.), ss. 3, 83, 160,161, 166.] — By the 
Thames Conservancy Act, 1894, the bed and 
banks of the River Thames were vested in the 
Conservators, who were authorised to remove 
obstructions therein. There was a public right 
of navigation, and the Conservators were em- 
powered to demand tolls for the use of locks 
and piers, and also tolls for vessels other than 
pleasure boats navigating the Thames, ascer- 
tained according to the capacity of the vessel to 
carry. A passenger steamer plying on the 
Thames was injured by a pile projecting from 
the bed of the river. The ow ners of the steamer 
paid lock and pier tolls, but not navigation 
lolls. In an action to recover damages against 
the Conservators, 

Held — that, though the steamer did not carry 
cargo, yet, inasmuch as she was not a “ pleasure 
boat,” within the meaning of the Act, the Con- 
servators were entitled to charge navigation tolls 
in respect of her, to be calculated according to 
her capacity to carry, and her owners had aright 
to expect that the Conservators would take 
reasonable care not to expose the steamer to 
danger from obstructions to the navigation. 

Held — however, on the ficts that the Con- 
servators had taken such reasonable care, and 
were therefore not liable. 

Decision of Kennedy, J. (95 L. T. 104 ; 
22 T. L. R. 419; 11 Com. Gas. 130) affirmed. 
Queens of the Rivbe Steamship Co. v, Con- 

[SERVATOES OF THE RiVEE THAMES AND 

Easton Gibb & Son, (1907) 96 L. T. 901 ; 12 
Com. Cas. 278 ; 23 T. L. R. 478—0. A. 

48. Piers — Rights of London County Council 
to Levy Tolls — Transfer of Powers — Greenwich 
Pier — Thames River Steamboat Service Act, 
1904 (4 Edw. 7, c. cciii.), s, 16.] — The London 
County Council have no statutory power to 
charge any tolls in respect of Greenwich or 
Woolwich Piers beyond those prescribed by 
sect. 16 of their Steamboat Service Act, 1904. 
They are not entitled to charge the tolls pre- 
scribed for Woolwich Pier by the private Acts 
of the Greenwich Pier Company, whose “rights 
and privileges ” were transferred to the Council. 

Any facilities provided by the Council beyond 
those which the Act of 1904 requires them to 
provide must be paid for by the persons at 
whose request the same are provided. 

London County Council v. General Steam 

[Navigation Co., Ld , (1907) 96 L. T. 67 ; 

10 Asp. M. 0. 340— Bray, J. 

49. Thames Conservancy Bye-laws, 1898 — 
Bye-law 27 — Navigation of Barges — “ One Com- 


petent Man “ One Man in Addition Dltra 
vires — Thames Consei-vancy Act, 1894 (67 & 58 
Vict. a. clxxxvii.), s. 191 — Licensed Lightermen 
— Hauling Barges out of Dock — '^Navigated" 
—Watermen's and Lightermen's Amendment 
Act, 1859 (22 & 23 Vict. c. cxxviii.), s. 66.] — 
Bye-law 27 of the Thames Conservancy Bye-laws, 
1898, provides that ■ “ Any lighter navigating 
the river shall when under way have at least 
one competent man constantly on board for the 
navigation and management thereof, and all 
such craft exceeding 60 tons, but of not more 
than 160 tons burthen, shall, when under way, 
have one man in addition on board to assist in 
the navigation and management of the same.” 

Held —that the bye-law was not ultra vires 
and that both men required by the bye-law must 
be lightermen or watermen licensed by the 
Watermen’s Compa ly, or apprentices duly 
qualified. 

Perkins v. Gingell (1886) 2 T. L. R. 39 ; 
and Goldsmith v. Slattery (1890), 63 L. T. 273, 
followed. 

Three lighters lashed together were hauled out 
of dock into the river by a line attached to one 
of them. The line was then slackened, and the 
lighters were carried up by the tide as far as the 
line would allow. A man on boaid by means of 
a pole pushed the lighters along the shore till 
they reached a spot ninety-five yards from the 
dock, where they were made fast. 

Held— that the lighters had not been “ navi- 
gated” within the meaning of sect. 66 of the 
Watermen’s and Lightermen’s Amendment Act, 
1859. 

A lighter, with a licensed lighterman on board, 
was drawn out of dock by means of hydraulic 
machinery fixed at the pierhead. On gaining 
the river the lighterman cast anchor, but it 
failed to hold, and, by the force of the wind and 
tide, the lighter was taken up the river for 
over 600 yards. The lighterman then secured the 
lighter. 

Held — that the lighter was not “ navigating ” 
the river within the meaning of bye-law 27. 
Gardner, Lockee and Hinton, Ld. v. Doe ; 

[Buck v. Smith ; Keen v. Adams, [1906] 

2 K. B. 171 ; 75 L. J. K. B. 814 ; 96 L. T. 

492 — Div. Ct. 

80. Thames Tunnel — Navigation — Danger to 
Tunnel — Quia Timet Action — Evidence —Expert's 
Report of Histw'ical Value — Thames Tunnel 
Act, 1824 (6 Geo. 4, c. 166), ss. 79, m—East 
London Railway Act, 1865 (28 & 29 Vict. c. 51), 
s, Td— Thames Conservancy Acts, 1857 (20 & 21 
Vict. 0 . 147), ss. 60, 62, 98 ; 1894 (57 & 68 Vict. 
0 . 187), ss. 83, 86.] — The Conservators of the 
Thames, m whom the rights of the Crown in the 
soil of the Thames are vested, and who have sta- 
tutory poweis to dredge the Thames, and to alter, 
deepen, restrict, enlarge, ani improve its bed and 
channel, proposed to dredge the river in a manner 
likely to endanger the Thames Tunnel, a work 
constructed under the river by statutory au- 
thority. 

Held — that the Conseivators must exercise 
their rights sub]ect to the statutory rights of the 
owners of the tunnel, and must be restrained by 
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injunction from carrying out any dredging works 
likely to endanger the tunnel. 

An engineer’s report (in referenne to events 
not within living memory), which is regarded in 
engineering circles as an authority on the facts 
in dispute, is admissible as evidence. 

East Lokdon Ry. Co. r Thames Conser- 
[VATOES, (1904) 68 J. P, 302 , 20 T. L. R. 378 

— Farwell, J. 

III. SEASHORE. 

(a) In General. 

61. Charter — Grant of Adjacent Land — Open 
and Continuous User — Presumption.'] — A charter 
of 1621 granted to the respondent’s predecessors 
certain land adjacent to the foreshore , it was 
not clear on the face of it whether the foreshore 
was included. The gi'antees built a quay on the 
foreshore, maintained it as of right, and took tolls 
for the use of it. 

Held — that such open and continuous user 
gave rise to the inference that the site of he 
quay was included in the original grant. 

Decision of 0. A. ([1906] 1 I. E. 509) affirmed 
Attoeney-Geileeal foe Ireland v. Van- 
[DELEDE, [1907] A. C 369 ; 76 L. J P. 0. 89 ; 

97 L. T. 221— H. L. (Tr,). 
And see No. 63, infra. 

62. Parcels — Land “ bounded by seashore'^ — . 
Liserepancii between Plan and Description — Sea 
Heccdiny — Aoeretion.] — In 1864 the defendant’s 
predecessor conveyed to plaintiff’s predecessor 
land described as situate on the seashore and 
bounded by the seashore. The plan on the con- 
veyance showed a strip of land lying between the 
land sold and the area delineated as seashore. 

Since 1864 the sea had receded, and a dispute 
arose as to the land, now of considerable extent, 
lying between the delineated frontage of the 
land sold in 1864 and the sea. 

Held— that the “ sea shore ” meant the land 
adjacent to the sea, ordinarily vested m the 
Crown, and that the plaintiff was entitled to 
free access to the sea. 

Per Romer, L.J. — the land in dispute must 
be held to be an accretion and belonging to the 
plaintiff. 

Per Vaughan Williams and Stirling, L.JJ — 
the defendants were estopped from saying that 
the land sold was bounded by anything but the 
sea shore. 

Per Vaughan Wilhams, L.J. — the land had 
been sold with an implied covenant that it 
should face and be bounded by the sea shore. 

Decision of Eady. J. ([1904] 2 Ch. 626 , 73 
L. J. Ch. 757 ; 62 W. R 665 ; 91 L. T. 317 ; 20 
T, L. R. 696) affirmed with variation. j 

Mellor V. Walmsley, [1906] 2 Ch. 164 ; 74 
[L. J. Ch. 475 ; 63 W. R 681 ; 93 L. T 574 ; 

21 T. L. R. 591— C. A. 

53 Patent — User — Presumption ] — The fore- 
shore may constitute part of a manor which 
adjoins the sea, and may pass from the Crown 
by a grant of the manor, although the technical 
words to describe it are wanting. 


When a patent contains words under which 
the foreshore may pass, it m.ay be shown by user 
that a particular part only passed, although it be 
clear that other parts did not, or although it be 
uncertain whether they did or not. 

Where a patent, though omitting the technical 
words, contains words under which the fore- 
shore may pass, the proper coarse is to attribute 
open and notorious acts of user by the lord to a 
legal origin, and to hold that the foreshore (or 
the particular part so used) did pass by the 
patent. 

Decision of M.R. ([1906] 1 Ir. R. 483) affirmed. 
Vandeleueu. Glynn and Another, [1905] 1 
[Ir. R 509— C. A. (Ir.). 

And see No. 51, supra. 

54. Light of Grown — Presumption ] — In the 
absence of evidence to the contrary, the right of 
the Crown to the seashore landwards is prim a 
facie limited to the line of the medium high tide 
between springs and neaps. 

Attorney -General v. Chambers ((1854) 4 De 
G. M. & G. 206) followed. 

The defendant, an owner of sea-side property, 
had placed, replaced and maintained on the 
foreshore in front of it boulders and piles for the 
purpose of protecting bis property. 

Held — that such acts, though lasting over a 
period of thirty years, were not sufficient to 
enable him to defeat the title of the plaintiff to 
the foreshore which had been granted to him 
many years ago by the Crown. 

The piles, &c., were only placed there by the 
defendant as ancillary to the use of his own 
property in order to protect it ; and though he 
had acquired an easement, or right to continue 
doing so, he had done nothing intended to dis- 
possess the plaintiff. 

Decision of Warrington, J. (20 T. L. R 589), 
affirmed. 

Philpot V. Bath, (1904) 21 T.L. E. 634— 0. A 

55. Liver Tyne — Durham Palatine Jurisdic- 
tion Act, 1858 (21 & 22 Vict. o. 45).]— The fore- 
shore below ordinary high-water mark, and the 
river bed to mid-stream, of the Tyne opposite to 
the manors of Gateshead and Whickham, within 
certain limits, and with certain exceptions, are 
vested in the Crown as part of the hereditary 
leventies of the Crown. 

The judgment in this case (which extended 
over eleven years) was taken by consent ; 
pleaders will find the information, prayer and 
answer set out at length at 67 J. P. 165, 
Attorney- General v. Corporation of New- 
[castle-hpon-Tyne (1 903). 

66. Sea Wall —Late for Maintaining — Sewei's 
Late — Persons Benefited.] — By an enclosure 
: award of 1 863 two commons or moors were en- 
closed, and the ahottees were ordered to construct 
a sea-wall along the frontage to the sea. 

The lands to the right and left included in the 
same level had already been protected by walls 
along their front, such walls being also turned 
back inland at right angles, because there was 
then no wall in front of the commons. 

In 1903 an extraordinary flood damaged one 
of the old walls, and a rate was levied to repair 
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it under a local act upon “ all the ratenaYcrs 
upon the level.” ^ ^ 

that allottees under the award weie 
liable to contribute, although befure their own 
wall was built the commons derived no benefit 
rrom the original walls. 

Bakee r. Paeey, (1906) 3 L. G, R. 684— 

[Warrington, J 
(6) Rights over Poreshore. 

And Ree title Highways, No. 3. 

_ 67. Aocess—Ltmits of PuUio TTHor—Batlimg 
in the Sea from Foreshore Owned hij Private 
Persons—Highway—Ecidence of Dedicatum.']— 
Where the foreshore lying between high-water 
maTk and low-water mark of ordinary tides is 
owned by private persons, in the absence of 
pioof of some right to go upon such foreshore, 
there is no common law right to go there except 
for certain purposes, such as in oider to avoid 
peril arising in the course of navigation on the 
sea, and probably launching a boat for the pur- 
poses of fishing. There is no common law rierht 
to bathe ^ 

Blundell v. CuUerall ((1821) 6 B. & Aid. 
268) followed. 

It is not to be inferred that the owner of the 
foreshore has dedicated it to the public from the 
mere fact that he does not object to people who 
do no damage wandering at will on the sand 
from time to time uncovered by the sea. 

Blount V. Bayard ([1891] 2 Oh. 691 (»)— 
G. A.) applied. 

Decision of Buckley, J. (73 L. J. Ch. 160 , 68 

J' 5 20 

i. Jj, R. ItO) approved. 

Brihckman and Othebs u. Matley, [19041 2 
[Gh. 813 ; 73 L. J. Ch. 642 ; 68 J. P. 634 : 91 
L. T. 429 ; 2 L, G. R. 1067—0. A. 


58, Access to Sea at all states of Tide— Right 
'’/Bniigation— Injunction against Oistruetwn 
of Foresltore.'\ — ^An owner of land bounded by 
the sea has a private right of access thereto for 
the purposes of navigation, including a right of 
access to the sea, when not actually in contact 
with his land, across the foreshore. An injunc- 
tion Will issue to restrain any improper obstruc- 
tion of such an owner’s right to use the foreshore 
for purposes of navigation 

OoPPiNGEE V. Sheehan, [1906] 1 Ir. R. 519— 

. [Barton, J. 

69. Custom of Fishermen to Dry Bets.]— A 
custom for all the inhabitants of a parish, being 
fishermen, to spread and dry their nets at all 
seasonable times on a piece of land above high- 
water mark is a valid custom. 

^ d^^tom is not invalidated by the fact 
that the local “ fisheries” are now carried on at 
different seasons in the year to those of ancient 
times, and with different kinds of nets which 
take longer to dry 

^e evidence necessary to prove or disprove 
such a custom as to a particular piece of land, 
whore the coast line has altered, considered. 

A cubtom of this kind affecting land will 
affect also land added thereto hy accretion. 


Decmion of harwell, J. ([1904] 2 Ch. 634- 
68 J. P. 479 ; 63 W. R. 65 ; 91 i. T. 513 • 20 
T. L. R. 609), affirmed. -r. 

Meroee V. Denne, [1905] 2 Ch. 538 • 21 

[T, L. R. 760 ; 70 J. P. 65 ; 54 W.'r. 303 ; 3 
L. G. R. 1293— C. A. 

60. Fishing— Waste or Cultivated Land" 
under 11 Geo. Ill, c. 31, 6-. 11.]— The right of 
fishermen to have the free use of land above 
high water-mark, under 11 Geo. 3, e. 31, s 11 
only continues while the ground is waste and 
uncultivated, and ceases when it is enclosed by 
the proprietor as part of a shipbuilding yard. 

Campbelltown Shipbuilding Co. d. Robeet- 

[SON, (1898) 25 R. 922 ; 36 Sc. L. R. 722— 

Ct. of Sess. 

61. Lease hy Crown to Local Authority — PuUic 
Rights — Meetings and Addresses — Injunction. ''\ 
—The public have no right, without the consent 
of the Crown or its lessees, to enter upon the 
foreshore of the sea, when dry, except for the 
purposes of navigation and fishing ; and therefore 
no one is entitled to hold meetings or deliver 
addresses on any part of the foreshore without 
such consent. An injunction is a formidable 
legal weapon which the Court will refuse to 
grant w'here the injury or inconvenience caused 
by the trespass is trivial. 

Blundell v. Catterall ((1821) 6 B. & Aid. 268) 
followed. 

Llandudno Urban Council v. Woods, [1899 ] 

[2 Ch. 706 ; 68 L. J. Oh, 623 ; 63 J. P] 775 : 

48 W. R. 43 ; 81 L. T. 170 — Cozens-Hardy, J, 


62. Removal of Sand — Harhour — Boundary 
•'■'•Precincts” — Construction of Statute — Mus- 
selbvrgh Harhour Act, 1840 (3 & 4 Vict. 
0 . Ixxiii ), ss. 2, 49, 76.] — By sect. 2 of the Mussel- 
burgh Haibour Act of 1840 the word ‘•harbour” 
shall be understood to mean the “harbour of 
Fishen’ow,” and shall include the whole pre- 
cincts thereof as after specified. By sect 76 the 
said harbour shall he deemed to extend “ along 
the shore” from the Magdalena Burn on the 
west to the Ravenshaugh Burn on the east, and 
to seaward to the extent of 100 yards below low- 
water mark opposite to the shore between the 
aforesaid burns. The distance between the two 
burns was two miles. 

By sect. 49 it shall not he lawful for any 
person to dig or take away from the said har- 
bour or its precincts any sand, gravel, shingle, 
or stones except from such place or places as 
shaU from time to time be appointed by the 
harbour commissioners. In an action hy the 
harbour commissioners against persons who were 
proprietors of paii; of the foreshore between 
the two burns to restrain them from digging 
sand, &c. : — 

Held — that the harbour and its precincts 
included the whole foreshore between the two 
burns, and that the defenders were not entitled 
to remove sand from their land without the 
authority of the harbour commissioners. 

Attorney- General v.Tomline ((1880) 14 Ch, D 
68) followed. 
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Decision of Ct, of Sess. ((1903) 5 F. 387) 
affirmed. 

Musselbitegh Eeal Estate Co., Ld. v. Cor- 

[PORATION OF MESSELBUEQH, [liiO.5] A. C. 

491— H. L. (Sc.). 

63 . Remoml of SMngle — Erecting Seawall — 
Reclaiming Land — Bond fide Claim of Right — 
Order of Board of Trade— Harlours Aet, 1814 
(54 Geo. 3, c. 159), s. 14 — Harbours Transfer 
Act, 1862 (25 & 26 Vict. a. 69), s. 16.]— By an 
order of the Board of Trade made under sect. 14 
of the Harbours Act, 1814, as amended by sect. 
16 of the Harbours Transfer Act, 1862, the 
taking or removing of any shingle from the 
shores or banks of the sea at a certain, place was 
prohibited. The appellant, acting under in- 
structions from the owner of the adjoining land, 
removed shingle from the foreshore at that place 
below ordinary high-water mark, on to the fore- 
shore above high-water mark, where his men 
mixed it with cement to form concrete for the 
construction of a seawall for the protection of 
the adj'oining land The portion of the fore- 
shore from which the shingle was removed had 
formerly belonged to the landowner, but the sea 
had encroached upon it. Upon an information 
charging the appellant with an offence against 
the Order, the appellant contended that no 
offence had been committed, and claimed the 
right to take shingle from one part of his 
property to another, and that, therefore, the 
justices’ j’urisdiction was ousted by a bond fide 
claim of right. The justices convicted the 
appellant. 

Held — that an offence had been committed, 
and that the conviction was right. 

Anderson v. Jacobs, (1905) 93 L. T. 17; 21 
[T, L. B. 453- Div. Ct. 

64 . Right of Owners of Boats to fix Moorings 
in foreshore — Ordinary Incidents of Kavigatun 
— Immemorial User — Presumption of Legal 
Origin — River Thames.] — From time immemorial 
the owners of boats and small craft had been in 
the habit of fixing moorings for their vessels 
in the foreshore of a certain part of the river 
Thames within the port of London. 

Held — that the fixing of such moorings was 
an ordinary incident in the navigation of vessels 
at the place in question, and that the rights of 
the owner of the soil of the foreshore were 
subject to the rights of persons navigating 
vessels there to fix such moorings. 

Held also — that a legal origin for such im- 
memorial custom, whether a grantfrom the ( 'rown, 
or from the lord of the manor, or former regula- 
lations of the authorities of the port of London 
could,_ and ought, to be presumed. 

Attorney-General v. Wright, [1897] 2 Q. B. 

[318 ; 8 Asp. M. L. C. 320 ; 66 L. J. Q. B. 

384 : 77 L. T. 295 ; 13 T. L, R. 480 ; 46 W, R. 85 

— O.A. 
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See also Compulsory Purchase ; 
Metropolis; Public Hb.alth. 


I. IN GBNEEAl. 

1 . Affixing Stop -tap Without Permission — 
Waterworlis — Clauses Act, 1863, s. 19.]— The 
defendant, without the consent of the water 
authority, affixed a stop-tap to a waterpipe used 
by her. 

Held — ^that a stop-tap was an “alteration” 
or “ apparatus ” within sect. 1 9 of the Water- 
clauses Act, 1863, and that a conviction was 
proper. 

Williams v. Llandudno District Council 
[(1898) 14 T. L. R. 18— Div, Ct. 

2 . Conduit — Land — Easement — “ Proprietw' ” 
— — A person who is entitled to 
exclude everybody else, and who is himself 
entitled to possess and enjoy a thing, must be, 
in any ordinary sense of the term, the “ pro- 
prietor.” 

A conveyance began by reciting the Glasgow 
Waterworks Act. Then it conveyed to the 
magistrates and council of the city of Glasgow, 
“ according to the true intentand meaning of the 
Act,” first, certain lands, and in the second place 
“ all and whole the heritable and irredeemable 
servitude right privilege and tolerance of a way- 
leave for the purpose of their opening up the 
surface of the laud and forming constructing 
and maintaining therein a culvert or conduit for 
conveying water to the city of Glasgow and 
executing all necessary works in connection 
therewith.” 

Held — that the statute itself made the 
conduit, which was land itself and not a mere 
easement, the property of the water company 
for all time, and for all time deprived the original 
proprietor of the conduit 

Glasgow Corporation r. M'Ewan, [1900] 
[A. C. 91— H. L. (Sc.) 


3. Land — Injurious Affection — Pumping 
Water for Supply of Bhtrict — Abstraction of 
Running Silt — Subsidente of Land — Compensa- 
tion — Waterworhs Clauses Act, 1847 (10 & 11 
Viet. c. 17), ss, 6, 12.] — The right to compensa- 
tion given by sects. 6, 12 of the Waterworks 
Clauses Act, 1847, is not, by reason of the head- 
ing of the group of sections to which those 
sections belong, limited to compensation for 
damage caused during the construction of the 
waterworks, but extends to damage caused by 
the taking of water for the purposes of the 
waterworks after completion. 
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The defendants were empowered by a special 
Act, which Incorporated the Waterworks Clauses 
Act, 1847, to construct waterworks for the 
purpose of supplying water m a certain district. 
By pumping water from a well for the pm’pose 
of supplying the district, the defendants 
abstracted wet running silt from under the 
plaintiff’s land, with the result that his house 
and land were damaged by subsidence. The 
plaintiff claimed compensation under the Water- 
works Clauses Act, 1847. 

Held — that the plaintiff was entitled to 
recover compensation under sects. 6, 12 of that 
Act. 

Hammersmith and City Ity. Co. v. Brand 
((1869) L. E. 4 H. L. 171 ; 38 L J. Q B. 265 ; 

21 L T. 238 , 18 W. K. 12) distinguished. 

Decision of Bray, J. ([1906] 1 K. B. 607 ; 
75 L. J. K. B. 183 ; 70 J. if. 170 ; 94 L. T. 18 ; 

22 T. L. E. 206 ; 4 L. G. E. 483) affirmed. 

FLETCHBE r BlRKENHEi-D CORPORATION, [1907] 
[1 K. B. 205 ; 76 L. J. K. B. 218 ; 71 J. P. 
Ill ; 96 L. T. 287 ; 23 T. L. E. 195 ; 5 L. G E, 

293— C. A. 


4. Pumping Operations by Waterworks — 
Withdrawal of Support of Subterranean Waters 
— Causing Water to Percolate Out of Stream — 
Pollution — Cause of Action — Pufblic Authorities 
Protection Act, 1893 (56 & 57 Viet. o. 61), s. 1 — 
Metropolis Water Act, 1902 (2 Edw. 7, c. 41), ss. 
2 (1), 45 (a).j— The defendants, the successors of 
the K. Waterworlcs Company, were owners of a 
well and pumping station situated in the vicinity 
of a natural stream. The well was lined with 
steel cylinders to a depth of seventy-six feet from 
the top, and no water from the adjacent soil 
could get into the well except below the cylinders. 
The plaintiff was a riparian owner lower down 
the stream The defendants pumped water from 
the well, and thereby reduced the general level 
of the water in the surrounding soil, in con- 
sequence of which some of the water flowing 
down the stream leaked out through the bed 
and sides of the stream, and the volume of water 
in the stream which reached the plaintiff’s 
property was diminished. None of the water 
which so escaped from the stream ever got into 
defendant’s well. Defendants and their pre- 
decessors had also pollute i the said stream by 
repeatedly pouring into it engine oil and grease 
when they were pumping, from the year 1902 
down to the date of action. 

The Kent Waterworks Company were em- 
poweredTjy the Kent Waterworks Act, 1888 (51 
Viet. c. vi.), sect. 10, to make, maintain, and use 
the works specified in the Act, when and as they 
might find it expedient so to do. By sect. 8 of 
the said Act it was further provided that “ . . . 
nothing in this section shall exonerate the com- 
pany from any action, indictment, or other pro- 
ceeding ... in the event of any nuisance being 
caused by them.” 

In an action for damages, (a) for withdrawal 
of water and (V) for pollution, and an injunc- 
tion : 


Held — (l) that the abstraction or diminution 
of water flowing in a brook, if caused by an act 
in respect of which an action at common law 
could be maintained, is a nuisance, and that the 
company were not protected from an action in 
respect of such nuisance b.y their statutory 
powers to make and use as they might find 
expedient the works which were the cause of 
such nuisance. 

(2) That with respect to the claim for damages 
for withdrawal of water, the plaintiff had no 
cause of action, as the defendants did not by 
their pumping appropriate any of the stream 
water, but only caused it to sink into the ground 
by withdrawing the support of subterranean 
water. 

(3) That with respect to the claim for damages 
for pollution, the Public Authorities Protection 
Act, 1893, applied to the defendants, and pre- 
vented the recovery of damages for pollution 
caused by them more than six months before 
action brought ; but that it did not apply to the 
Kent Waterworks Company, and that by reason 
of the Metropolis Water Act, 1902, sects. 2 (1), 
45 (a), the defendants were liable for the acts of 
the Kent Waterworks Company, although such 
acts and their consequences took place more 
than six months before action brought. 

English r. Metropolitan Water Board, 

[1907] 1 K. B. 688 ; 76 L. J. K. B. 361 ; 71 

J. P. 313 ; 96 L. T. 673 ; 23 T. L. E. 313 ; 6 
L. G. E. 384 — Lord Alverstone, C.J. 

5. Bates — '•'■Land covered with Water” — 
Public Health Act, 1875 (38 & 39 Viet. c. 66), 
s. 211, sub-s. 1 (6).] — A reservoir of a water com- 
pany held to be “land covered with water,” 
within the meaning of these words in sect. 211, 
sub-sect. 1 (6) of the Public Health Act, 1875, 
and therefore assessable to general district rates 
at one-fourth of its annual value. 

Decision of the Court of Appeal ([1899] 1 
Q. B. 273 ; 68 L. J. Q. B. 207 , 63 J. P. 100 ; 47 
W. E. 177 ; 80 L. T. 1 ; 16 T. L. E. 95) affirmed 
in part. 

Hampton Urban District Council v. South 

WARK AND VAUXHALL WATER COMPANY" 
1900] A. C. 3 ; 69 L. J. Q. B. 72 ; 64 J. P. 
260 ; 48 W. E. 209 ; 81 L. T. 647 ; 16 T. L. R. 

60— H. L. (B.) 

6. Water Pipes — Bight to Support — Minerals 
under pipe — Lapse of Ume — Presumption of due 
payment of Price, or Compensation for Way- 
leave — Ldinburgh Water Act, 1819 (69 Geo. 3, 
0 . cxvi.), s. 38.] — In 1823 the Edinburgh Water 
Company laid a pipe through lands now belong- 
ing to the appellants ; this they were empower^ 
to do by sect. 38 of their special Act upon giving 
notice to the owners and occupiers and “ making 
satisfaction to such owners and occupiers in 
manner hereinafter directed.” In 1898 the 
appeUants were working minerals in such a 
manner as to endanger the safety of the pipes, 
and the company thereupon sought to restrain 
them from so working. The pipe had been used 
continuously and without question from 1823 to 
1898, but no evidence was forthcoming as to 
whether any “payment or satisfaction” was 
paid in respect of the laying of it. 
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Held — that, after seventy-five years’ enjoy- 
ment of the wayleave as of right, the company 
must be presumed to have done everything 
necessaiy to obtain in the first instance the right 
to lay their pipe and the right to subsequent 
support for it ; and that they were entitled to 
an intei’dict. 

London and Xovth Westey'ii Ryj. Co. v. Erayis 
([1893] 1 Ch. 16 , 62 L. J. Ch. 1 ,' 41 W, E. 149; 
67 L. T. 630 — 0. A.) approved. 

Decision of Court of Session ([19001 3 F. 156) 
affirmed. 

CLipPEits Oil Co , Ld. v. Edinbdegh and 

[District Water Trustees, [1904] A. C. 

64 ; 73 L. J. P. C. 32 ; 89 L. T. 589— 

H. L. (Sc ) 

II. CHAKGES FOE WATEE. 

Arid see LANDLORD AND TENANT, 70, 71 ; 

Kates, 68, 69. 

7. Arrears of Water RaU—Iyieoyyiiyig Teyiant 
— Trustee m Bayihrujytoy — Waterworlis Clauses 
Act, 1847 (10 &11 Yict. c. 17), sa 43, 63, 70-74— 
Metropol'is Water Act, 1871 (34 k 36 Vict. c. 
113), s. 48.] — A truf5tee in bankruptcy who takes 
over the banlcrupt’s premises is an “ incoming 
tenant” vrithin the meaning of sect 48 of the 
Metropolis Water Act, 1871, and is entitled to a 
supply of water without being obliged to defray 
the aiTears of water rate left unpaid by the 
bankrupt. 

In re Flack, Ex parte Berry, [1900] 2 Q, B. 

^ [32 ; 69 L. J. Q. B. 458 ; 48 W. K 446 ; 82 
L. T. 503— Wright, J 

8. Closet connected with Lrainage System 
but without Water Supply laid on or Flimhing 
Apparatus — Water-Closet — Section 33 of the 
South Essex Waterworhs Act, 1861.] — Section 
33 of the South Essex Waterworks Act, 1861, 
provides . “ The company may charge m any 
one year ... in respect of every water-closet 
beyond the first ... in or belonging to any 
private dwelling-house the sum of five shillings.” 

Held, on a case stated for the opinion of the 
High Court — that a closet “ beyond the first ” 
connected with the drainage system of the 
premises where the closet was situate, and so 
with a sewer of an urban district council, con- 
structed so as to require flushing with water 
when used, but without any water supply laid 
on or flushing apparatus, was not a water-closet 
within the section. 

Eobeets «. South Essex Waterworks Co., 

[(1903) 67 J. P. 404 ; 1 L. G. E. 719— Div. Gt. 

9. Meter Rate or Domestic Water Rate — 
’•^Private dwelling house” — Puhlio House — 
Local Acts.] — A public-house had no sleeping 
accommodation, but water supplied to it was 
used mainly for purposes of a domestic character, 
i.e,, cooking and sanitary purposes ; a limited 
quantity was used for trade purposes, i.e., wash- 
ing bottles and other tiade utensils. 

Held — by Lords KyEachy and Low, that the 
B.D. — yoL III. 


public-house was not a “ private dwelling house.” 
but was “ other premises ” within the meaning 
of a Local Waterworks Act ; 

Held — by the Lord Justice Clerk and Lord 
Stornionth Darling, that even if it were a 
‘’private dwelling house,” it was used for a 
trade or business for which water is required, 

Airdrie, Coatbridge and District Water 

[Trustees ??. Flanagan, (1906) S F, 932— 

Ct. of Se.'s. 

10. Owner of House let on Weekly Tenancy 
under £10 — Occupier — "Person supplied with 
Water ' — Paymeiit of Water Rate — Sujj^eriui/ 
Waste — Liahihty of Owner — Waterworks 
Clauses Art, 1847 (10 All Viet. c. 17), s. 72.] — 
The appellant was the owner of a house let by 
her on a weekly tenancy under £10 per annum. 
She was summoned as the “ person supplied with 
water,” under a water company’s special Act, foi 
negligently suffering the water supplied to her 
to be wasted 

I Held — ^ tliat as the owner of a house let at an 
' animal rental under £10, under sect. 72 of the 
Waterworks Clauses Act, 1847, she was liable to 
pay the water rates instead of the occupier ; the 
owmer was a “ person supplied with water ” under 
the special Act, and the conviction was nght. 

Brock v. Harrison, [1899] 1 Q. B. 9.58; 68 

[L. J. Q. B. 730 ; 63 J. P. 455 ; 47 W. E 541 ; 

80 L. T. 568 ; 19 Cox C. C, 330— Div. Ct. 

11. Recovery of Rate — Condition Precedent — 
Cutting Of- Supply — Waterworks Clauses Act, 
1847, (10 k 11 Vict. e. 17), 5S.70, 74, 85— Water- 
works Clauses Act, 1863 (26 A 27 Vict. c. 93"', 
s. 21.]— Under the Waterworks Clauses Acts it is 
not a condition precedent to the recovery of water 
rate that the water company should firet cut off 
the supply of w’ater. 

Eeg. V. Hutton and Another, [1907] 2 K. B. 

[678 ; 76 L J. K. B. 1001 ; 71 J. P. 424 ; 97 

L. 1’. 400 ; 23 T. L. E. 642 ; 5 L. G. E. 914— 

Div. Gt. 

12 Water Rate — Costs of Recovering — Discre- 
tion of Ju,stices — Ruahon Water Act, 1870 (33 k 
34 Vict. o Ivii.), ss. 37, 38.] — By sect. 37 of the 
Euabon Water Act, 1870, which mcorpoiates 
the Waterworks Clauses Acts, 1847 and 1863, 
.when a person neglects to pay a rate due to the 
water company, the latter may recover the same 
with full costs of suit, in any court of competent 
jurisdiction ; and by sect. 38, after a defaulter 
has been summoned, water rates and costs ordered 
to be paid may be recovered by distress. Upon 
a summons before justices for payment of a 
water rate, 

Held — that the justices were not bound, on 
making an order for payment of the rate, to order 
the defaulter to pay the costs, but they had a 
discretion in the matter. 

Euabon Water Co. < 11 . Evans, (1906) 22 T. L. E. 

[641— Div. Ct. 

13. Water Rate — Premises let at Weekly 
Rent — Water Rate and other Rates payaiU 
by Owner — “ Annual rack-rent or value of 

34 
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Charges for Water— C'oniimwfiff. 
premises’^ — Bury District Waterioorlts Act, 
1900 (63 & 61 Vict. c. cxiv) — Bury and Bad- 
cliffe 'Watenoortis Act, 1853 (16 Vict. r. xxxi), 
S.55 — Bury and District Jo'mt Water Board Act, 
1903 (3 Eciw. 7, c ccxxxiv.), s. 48 — Waterworhs 
Clauses Act, 1847 (10 & 11 Vict. c. 17), s' 68.]— 
The appellant was the owner of three cottages 
let at weekly rents to separate tenants, the 
appellant paying water and all other rates. By 
sect. 32 of the Buiyand District JointWater Board 
Act, 1903, the Board were to supply water at the 
rates specified, that is to say, “ Where the annual 
rack-rent or -value shall not exceed twenty 
pounds at a rate per cent, per annum not 
exceeding ten pounds.” 

Held — the appellant was entitled to deduct 
the general district rate, the poor rate and the 
water rate from the gross rent of the cottages so 
as to arrive at the “annual rack-rent or value” 
on which the water rate was to be assessed. 
WiLKiNSOH r. Bukt Water Board, [1905] 

[69 J P. 214 ; 92 L T 417 ; 3 L. G. R. 716— 

Div. Gt. 


14. Water Rate — Power to Charge at different 
Rates — Whether Water Rate is a ‘■'Rate " — 
Northampton Waterworhs Act, 1884 — N'orth- 
amjAon (JExtennon') Order, 1900.]— The cor- 
poration purchased the undertaking of the 
Northampton Waterworks Company under the 
provisions of the Northampton Waterworks 
Act, 1884, which by sect. 36 empowered them 
to charge for the supply of water for domestic 
use to any dwelling-house a sum not exceeding 
7^ per cent, per annum on the net rateable 
value of such dwelling-house By the water 
company’s special Act of 1861 it was provided 
that “ the company may from time to time supply 
any person with water for any purpose for 
which such supply may be required, for such 
remuneration and upon such terms and con- 
ditions as shall be agreed upon between the 
company and the person desirous of having such 
supply of water, under a special agreement,” and 
that power was by the Act of 1884 transferred to 
the plaintiffs. There was no express provision 
in either of the Acts requiring equality' of rating 
in respect of the supply of water. The corpora- 
tion charged for the supply of water for domestic 
purposes at the rate of 7J per cent, upon the net 
rateable value of the dwelling-houses in one part 
of their district, and at the rate of 6 per cent 
in another part. 

Held — that the corporation were not bound 
under sect. 36 of the Act of 1884 to charge for 
water at an equal rate in the pound to all 
consumers. 

Decision of Bigham, J. (66 J. P 744 ; 87 L. T, 
835, 18 T. L E. 795), reversed. 

By the Northampton (Extension) Order, 1900, 
the boundaries of the borough weie extended, 
and it was provided by Art. 36 of that Order 
that the general district rate to be levied in the 
added part should not in any one year during 
a period of ten years exceed such an amount in 
the pound as, “ when added to the poor rate, and 


to the boiough rate and any other rate made by 
the corporation” in the same year, would make 
up a total rate of 5s. Qd. in the pound. 

Held (affirming Bigham, J., supra') — that 
the water rate was not a “ rate ” within the 
meaning of the wmrds “ any other rate ” m the 
Order. 

Northampton Corporation r. Ellen, [1904] 

[1KB 299 . 73 L. J K. B 329 ; 68 J. P. 197; 

62 ^Y. R. 306 ; 90 L. T. 71 ; 20 T. L E. 168 ; 

2 L. G. E. 473— C A. 

15. Water Rate — Recovery of — Summary 
Proceedings — Lirntation of Time — Demand — 
Summary Ririsdiction Act, 1848 (11 & 12 Vict. 
0 . 43), s. 11 — Puhlie Health Act, 1876 (38 & 39 
Vict. 0 . 65), ss, 56, 57, 256 — Waterworhs Clauses 
Act, 1847 (10 & 11 Vict. 0 . 17).]— By an agree- 
ment between the appeUants and the Corpoiation 
of Southampton, signed in March, 1901, it was 
provided that all charges for water should be 
paid quarterly. Theie was a demand m writing 
made on August 18, 1901, upon the appellants 
for payment of one quarter’s minimum charge 
for water supplied to them for trade purposes for 
the quarter ending on June 5th, 1901. The 
appellants having failed to pay the sum de- 
manded, a summons was on January 31st, 4902, 
issued requiring the appellants to appear before 
a court of summary jurisdiction and answer the 
complaint 

Held— that the rate was a “ rate made under 
this Act,” within the w'oids of sect. 266 of the 
Public Health Act, 1 875 ; that it was a proceeding 
in respect of the appellants’ failure to pay within 
fourteen days after demand ; that the matter of 
complaint did not arise until August 18th, 1901 ; 
and that the proceedings were within the time 
limited by sect. 11 of the Summary Jurisdiction 
Act, 1848. 

Elliott «. Russell, [1902] 2 K. B. 748 ; 19 

[T. L. R, 5 , 72 L J K. B. 15 ; 67 J. P. 158 ; 

61 W. R. 269 ; 88 L. T. 204— Div. Ct. 

Ill COMPENSATION WATER. 

16. Neglect to Supjoly — Right to Recover 
Penalties in High Court Action — HudderstieM 
Water Act. 1869 (.32 & 33 Vict. o. cx.), s. 32— 
Railways Clauses Act, 1846 (8 & 9 Vict. c. 20), 
ss. 140, 146.]— A local Water Act incorporated 
the provisions of the Railways Clauses Act, 1846, 
to the effect that every penalty or forfeiture, the 
recovery of which was not otherwise provided 
for, might be recovered by summary proceedings 
before two justices ; it is also provided that, if 
the undertakers failed to supply certain “ com- 
pensation water,” they should for, every day 
forfeit and pay £5 to the millowners who might 
“ sue for and recover the same ” ; m addition, 
they weie to make compensation for any special 
damage due to their default, and such compen- 
sation might he sued tor in any court of compe- 
tent jurisdiction. 

In an action to recover the £6 penalty, 

Held — that the action lay, the incorporated 
sections not applying, inasmuch as the Act itself 
“ otheiwise piovided ” 
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Decision of Wnght, J. (1903) 67 J. P. -121 ; 
SO L. T. 168), affiimed. 

Meltham SpiEisnsra Co., Ld. and Others v . 
[Hudderseield Corporation. (1903) 89 
L. T. 403 , 67 J. P 445—0. k 

17. Neglect to Supply-Penalty oe Compenm- 
tion— Completion of Works— Summary Jurisdie- 
tion Act, 1879 (42 & 43 Vict. c. 49), ss. 4, 16 — 
Havoarden and District Waterworks Act, 1883 
(46 & 47 Vict. c clxxsi ), ss. 44, 4.5, 47, 57.] — The 
Ha warden and District Waterworks Gonapany 
were, by their private Act, liable to a penalty of 
£5 a day on the complaint of the party interested 
for failing to deliver from and after the comple- 
tion of the authorised works a ceitain number of 
gallon.s of compensation water into a ceitain 
stream. 

The company made default, and on the com- 
plaint of the owner of a mill using the water 
flowing down the stream the justices imposed a 
nominal fine of Is. a day. 

Held — that the Act imposed a penalty and 
not a liability to pay money compensation, and 
that the justices were entitled to reduce the 
penalty under either sect. 4 or sect. 16 of the 
Summary Jurisdiction Act, 1879, and that 
although the company had not constructed the 
authorised works m their entirety, they were 
liable to the penalty, as the proper interpretation 
of their private Act was that, if they interfered 
with the stream, they were under an obligation 
to send down the presciibed amount of compen- 
sation water. 

Davibs-Oooke -v. Hawarden and District 

[VVjiTERWORKS Co , (1907) 71 J. P. 223 ; 96 
L. T. 906 ; 5 L. C. E. 7S1— Div Ot. 

18 OHigntion to Cause Water to Flmo into 
Stream — Neglect'''— Penalties — Fixed Sum 
Payakle per Day to Each Mill Occupier Affected 
— Huddersfield Water Act, 1869 (32 & 33 Vict. 
c. 110), ss. 28, 31, 32] — The defendants were 
empowered by a local Act of Parliament to con- 
struct and maintain certain waterworks, and to 
appropriate certain streams and waters. The Act 
provided that as compensation for the taking of 
the w’ater from a certain dike the defendants 
should cause to flow from a leservoir into such 
dike a specified quantity of water per minute 
during eveiy lawful working day ; and further 
provided that m case of neglect on the part of 
the defendants, by, or in consequence of, which 
the specified quantity of water should not so flow, 
the defendants should for every day on which 
6uoh neglect should occur forfeit and pay to the 
occupiers of each of the miUs and works affected 
thereby the sum of ^-5, and should, in addition, 
make compensation for loss, damage or injury 
sustained by such occupiers in respect of which 
such penalties should be insuflicient compen- 
sation. The plaintiffs, w'ho were mill occupiers, 
alleged that by reason of the neglect of the defen- 
dants the specified quantity of water did not flow 
into such dike for a period including forty-three 
working days, and each plaintiff claimed £216, 
the amount of the penalties of £6 per day for 
forty-three days. At the trial of the action the 


plaintiffs proved that there was sufiicient water 
I in the reservoir to enable the defendants to send 
I down the statutory quantity, and that the pipe.s, 

1 if not defective, were sufficient in size to send 
down that quantity. It was fmther proved that 
such pipes require care and attention fiom time 
to time, but that the defendants’ pipes had nut 
been inspected for a period of thirty year.s. 

Held — that the defendants were under an 
obligation to u.se all reasonable care to send down 
the statutory quantity of water, and that the 
evidence given by the plaintiffs established a 
pnmd facie of neglect, and cast upon the 
defendants the buiden of pioviug that they had 
used reasonable care, 

Held also — that in c.ase of neglect the de- 
fendants were liable to piy a sum of £5 per day 
to each of the occupiers of the mills or works 
affected by such neglect, aud that therefore each 
of the plaintiffs was entitled to recover the 
amount claimed. 

Decision of Grantham, J. ((1902) 66 J. P. 506), 
affirmed. 

Beaumont and Others r. Huddersfield 

[Corporation, (1903) 67 J. P. 57 : 19 T. L E. 

97, 1 L. G. E. 118— HA. 

19. Qualify — Liability of Water Company for 
Pollution — Absence of Negligence.}— A water 
company were empowered to dam up and store 
the water of a stream, and in return were required 
to discharge as full 'compensation a specified 
minimum daily quantity of water ; but nothing 
was said as to the quality of *such compensation 
water. 

Held (Lords James of Hereford and Eobert- 
son dissenting)— that, in the absence of negligence, 
the water company were not liable for damage 
due to pollution of the compensation water from 
accidental causes. 

Decision of Ct. of Sess (7 P. 1060) reversed. 

Edinburgh Water Trustees v . Somerville 
[& Son, (1906) 95 L. T. 217— H. L. (Sc ) 

IV. DIVIDENDS. 

20. Prescribed Rate — Waterioorks Clauses 
Act, 1847 (10 & 11 Vict. c. 17). ss. 2. 75— Com- 
panies Clauses Act, 1863 (26 & 27 Vicr. c. 118), 
s. 13.j — The appellant company was formed 
under a special Act which incoi pointed the 
Waterworks Clauses Act, 1847. Under later 
special Acts, which incorporated the Companies 
Clauses Act, 1863, it issued two kinds of prefei- 
ence stock bearing interest at 4^ and 6 per cent, 
respectively. None of the Acts contained a 
“ prescribed rate.” 

Held — that the rates of interest fixed by the 
company on its preference stock were “ prescribed 
rates,” and that with regard to the ordinary 
stock the prescribed rate, in the absence of one 
in the special Act, was the 10 per cent fixed by 
sect, 75 of the Act of 1847. 

Chelsea Waterworks Co v. Metropolitan 

[Water Board, [1904] 2 K. B 77 ; 73 

L. J. K. B. 633 ; 62 W. E. 449 , 90 L. T. 831 ; 

20 T. L. E. 433—0. A. 

34—2 
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31. Prescribed Rate — Power to malie up Be- 
Jiciemy of precious Dividends — BeJicteneij 
prior to 'incorporanon of Waterworks Clauses 
Act, 1847 (10 & 11 Vict e. 17), ss. 1, 76,] 
— A waterwoiks company was incorporated 
by special Act in 1809, and its dividends for 
many years aveiaged about 6 per cent. ; in 1864 
it was amalgamated with another company by 
an Act incorpomting the Waterworks Clauses 
Act, 1847. Section 75 of that Act limits the 
dividend to 10 per cent, in default (as in this 
case) of a “ prescribed rate,” but gives power to 
make up deficiencies of previous yeais. 

The company, having litely become more 
prosperous, had paid up all deficiencies in 
previous years back to 1864, and was now pro- 
posing to make payments in respect of dividends 
prior to that date. 

Held — that such payment would be ultra 
vires ; until 1864 theie was no limit oi “ pre- 
scribed rate,” and therefore there could be no 
deficiency within the meaning of the Act. 

Decision of 0. A ([1903] 1 Oh. 575 ; 72 L. J. 
Ch, 418 ; 51 W. R. 535 ; 88 L. T. 485 ; 19 T L. R. 
329) affix med. 

Kent Waterwoeks v. Lamplodgh, [1904] 
[A. 0. 27 , 73 L. J. Ch. 96 ; 68 J. P. 361 ; 5^ 
W. R. 401 ; 89 L. T. 704 ; 20 T. L. R. 107 ; 

2 L. G. E. 403— H. L. (E.) 

22. Prescribed Rate — Limitation to 10 yie?- 
cent . — Undertaking %n Existence before passing 
of Waterioorks Clauses Act — Subsequent Special 
Act oonferrtng further Powers — Incorporation 
of Waterworks Clauses Act tii suck Sgoeoial Act 
— Whether Dividend thereupon Limited to 10 
per cent. — Profits— Sinking Fund — New River 
Company’s Act, 1862 (15 & 16 Vict. o. clx.) — 
Waterworks Clauses Act, 1847 (10 & 11 Vict. 
c. 17), s. 75.] — The New River Company, which 
was incorporated by a charter of Jas. 1, had 
conferred upon it by that charter an unlimited 
right to receive payments for water and an un- 
limited right to distribute profits. The New River 
Company’s Act, 1852, authorised the company to 
construct certain waterworks, and provided that 
the Waterworks Clauses Act, 1847, except 
certain provisions thereof not including sect. 76, 
should be incorporated therewith. 

Held — that the application of the Water- 
works Clauses Act, 1847, was not limited to the 
works authorised by the special Act of 1852, but 
extended to the whole undertaking ; and that 
therefore sect. 75 of the Act of 1847 restricted 1 
the profits to be divided among the undertakers 
to 10 per cent, per annum, 

'Held also — ^that the “undertaking” of the 
New River Company, including its landed 
property, was all one undertaking, and that its 
rents formed part of its “profits” within the 
meaning of sect. 76. 

Held lastly — ^that the undertakings of the 
Metropolitan Water Companies, on their transfer 
to the New Water Board, ought to be valued 
as subject to the obligation to contribute to their 
respective sinking funds. 


Decision of C. A. (68 J. P. 329 ; 20 T. L. R. 
303) reversed on the first point. 

iN EE New River Co. and Metropolitan 

[Water Board, (1904) 20 T. L R, 687— 

H. L. (E.) 

V. SUPPLY or WATER. 

Agreement to Supply Water—Constriic- 
tion.] — An agreement to supply water m specified 
quantities to a district does not imply necessarily 
an agreement to supply water at such a nressure 
as will give a coulinuous supply at all parts of 
the district. 

Soothill Upper Urban District Counoil v. 

[Wakefield Rural District Council, 
(1906) 69 J. P. 19 , 93 L. T. 711— Eady, J. 

24 . Agreement by Water Company to Supvly 
Water for certain Purposes only— User for other 
Purposes by Ratepayers — “ Prom the Under- 
takers ” — Waterworks Clauses Act, 1863 (26 & 
27 Vict. c. 93), s. 18.] — A rural district council 
owned water mams and standpipes, and a water 
company to whom the mams and standpipes 
were demised agreed to supply the standpipes 
with water sufficient for purposes of domestic 
use and the washing of carts, as well as in the 
case of fire, but not for street- watering or sewer- 
flushmg purposes. The respondents — ratepayers 
— used water for trade purposes. 

Held — that the second part of sect. 18 of the 
Waterworks Clauses Act, 1863, applied to the 
respondents, who were persons who had a supply 
of water “ from the undertakers.” 

Andrews v. Witts and Holly. (1901) 66 J. P. 

[281 ; 84 L. T. 124 ; 19 Cox, G. G. 633— 

Div Ct. 

26 . Constant Supply — Right to Demand— 
Liverpool Waterworks Acts, 1862 and 1866.] — 
The respondent occupied a house in a street, 
which so far as the supply of water was con- 
cerned had been appropriated by the Liverpool 
Coiporation. 

Held — that sect. 32 of the Liverpool Water- 
works Act, 1866, had rendered sect. 26 of the 
Liverpool Waterworks Act, 1862, inapplicable, 
and that the respondent was entitled to a con- 
stant supply of water. 

Liveefool Corporation v. Brady, (189 ) 14 
[T. L. E. 11— Div. Ct. 

26 . Cutting Off Water — House- owner’s Com- 
munication Pipes Lawfully Connected with Com- 
pany’s Main — Communication Pipes Cut Off 
by Company-^Trespass — Aetion for Damages 
and Injunotion — Right of Action — Waterworks 
Clauses Act, 1847 (10 & 11 Vict. o. 17), s.s. 43, 
53.] — The builder aud owner of a row of houses 
Laid down communication pipes for the supply 
of water to the houses from the main of a water- 
works company which had been incorporated by 
special Act incorporating the Waterworks Clauses 
Act, 1847. The pipes were laid down with the 
approval of the company. The company after- 
wards refused to make the connection between 
the pipes and the mam, and the owner there- 
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upon lawfully marie the connection, which was 
then immediately cut off by the company. 

In an action by the house-owner against the 
company claiming damages and an injunction to 
restiain the company fi'oin preventing him from 
again connecting the pipes with the main, and 
trorn severing such connection if so made again 
by the plaintiff, ^ 

Held— that the company had committed a 
trespass, and that there was nothing in sects. 
4.-i and 53 of the Waterworks Clauses Act 1847 
which disabled the plaintiff from biini^ino* such 
an action. “ ° 

Gale v. Rhtmney and Aber Valleys Gas 

[AND Water Co., (1903) 67 J P. 430 • 89 
L. T. 399 ; 2 L, G. R 80— C. A, 

27. “ Doviestio Pu,rj)oses ” — Boarding - liom-e 
Keener — “ Trade, Manitfactave or — 

The appellant received into his house for reward 
persons to board and lodge therein, who u.secl the 
respondents’ water, and the appellant earned on 
therein the business of a boardiiig-house keeper, 
and used the respondents’ water for the purposes 
before stated in connection therewith ; the 
appellant and his wife and family also resided 
upon the premises. 

Sect. 30 of the Special Act (The Great 
Yai'mouth Waterworks Act, 1853) provided that 
the company “shall at the request of the owner 
or occupier of any house or part of a house . . . 
or on the application of any person who . . . 
shall be entitled to demand a supply of filtered 
water for domestic purposes, furnish to such 
owner, occupier, or other pemon, a sufficient 
supply of such water for domestic use” (at rates 
therein specified). Sect. 32 provided that a 
supply of water for domestic purposes should 
not include a supply of water for any “ trade, 
manufacture, or business ” 

Held — that the appellant was not using the 
water for the purposes of his business in any 
proper or just sense, or in any other sense than 
that the water had been supplied for the domestic 
use of inmates of the house, and that the 
appellant was entitled to have water supplied to 
him on the scale applicable to a supply for 
“ domest'c purposes.” 

Pid&eon V. Great Yarmouth Waterworks 

[Co., [1902] 1 K. B. 310 ; 71 L. J. K. B 61 ; 

66 J. P. 309 ; 85 L. T. 632 ; 18 T. L. R. 97— 

Div, Ct, 

28, Domeitie Purposes — Pauper School — 
Trade, Manufacture, or Business — Waterwoi'lts 
Clauses Act, 1847, ss 48, 60, 53, 55 — Waterworhs 
Clauses Act, 1863, s. 12.] — The carrying on of a 
pauper school by guardians is a “business” 
withiu the meaning of sect. 12 of the Water- 
works Clauses Act, 1863 ; but the guardians are 
nevertheless entitled to a supply of water for 
domestic purposes to the school premises. 

They must, however, put themselves in a 
position to receive such a supply in accordance 
with the water company’s regulations, and if 
they desire a supply for non-domestic purposes, 


they must providea separate apparatus to receive 
it. This latter supply they can oi ly obtain by 
agreement with Ihe wafer company. " 

The use of boilem to supply power for diiving 
laundry machinery and for pumping water from 
wells is not a domestic purpose, 

Barmrd Castle Tlrhin District Cmineil v, 
Wilson ([1902] 2 Ch. 746 ; 71 L. J. Ch, 825 ; 66 
f P. 120 ; 61 W. R. 102 ; 87 L. T. 279— C, A., 
infra'), discussed. 

The owner or occupier of a dwelling-house 
may have as many communication pipes of the 
bore allowed by sect. 50 of the Waterworks 
Clauses Act, 1847, as are necessary to give him a 
sufficient supply for domestic purposes. 

South West Suburban Water Co. r. St. 

[Marylbbone Guardians, [1904] 2 K, B. 

174; 73 L. J. K. B. 347 ; 68 J. P. 257 ; 52 

W. R, 378 ; 20 T. L. R. 299—2 L. G. R. 507— 

Buckley, J. 

29. Di'inestie Purposes — Sioimmuig-Btifh — 
Charity School — Domestic Purposes ” — “ Trade, 
Manufacture, or Busiyiess” — Waterworks 

\ Clauses Aet, 1S47 (10 & 11 Viet. e. 17). s. 53— 

! Waterworks Clauses Act, 1863 (26 A 27 Viet. 

I c. 93), s. 12 — Public Health Act, 1876 (38 k, 39 
Viet. c. 55), ss. 51, 56, 57.] — The defendants were 
the governors of a school which was a charity 
administered under a scheme settled by the 
Chanty Commissioners in 1882. Under this 
scheme the school was not cai’ried on foi purposes 
of profit. The school had accommodation for 
300 boarders and 60 day boys, and was siipplieil 
with water by the plaintiffs. In 189ii the 
governors erected on their premises a swimming 
hath, with a cubical capacity of 35,000 gallons. 
The bath was in a building outside the mam 
building of the school, but was connected there- 
with by a corridor, and was separately rated 
for poor rate. The prospectus of the school 
stated that a swimming-bath was provided, and 
that the swimming-bath fee was 3s. 6d. a term, 
payable by every boai'der. A swimming -master 
was kept to instruct the boys, and a fee was paid 
by such day boys as used the bath. The plaintiffs 
were the urban sanitary authoiity, authorised to 
provide water to the urban district of Barnard 
Castle. 

Held — that the swimming bath was used for 
the purpose of making the teaching of the school 
more effectual, and not for the purpose of making 
the occupation of the house more convenient ; 
and that the water for the bath wms not required 
for “domestic purposes” within the meaning of 
sect, 12 of the Waterworks Glauses Act, 1863. 

Decision of Buckley, J. ([1901] 2 Ch. 813 ; 70 
L. J, Ch. 859 ; 50 W. R. 92 ; 85 L. T. 481 ; 17 
T, L. R. 764), reveiised. 

Barnard Castle Urban District Council 

[v. Wilson, [1902] 2 Oh. 746 ; 71 L. J. Ch. 

826 ; 61 W, R. 102 ; 87 L. T. 279 : 18 T. L. R. 

748—0. A. 

30. Douxestic Purposes — Water , Used for 
Physician and Surgeon^ s Alotor Car — Water- 
works Clauses Act, 1863 (26 & 27 Viet. c. 93), 
s, 12.] — Water supplied to a physician and 
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surgeon and used by him for the purpose of 
washing a motor car, which he uses for the 
purposes of his profession, is not water supplied 
for other than a domestic purpose within sect. 12 
of the Waterworks Clauses Act, 1863. 

HAREOGA.TE COEPOEATION V. McKAY, [1907] 
[2 K. B. 611 ; 76 L. J. K. B. 977 ; 71 J. h. 468 ; 

23 T. L. E. 632 ; 5 L, G. E. 876— Div. Ct. 

31. Domestic Purposes — Workhouse — Trade 
or Business for which Water is Bequired — 
Waterioorlis Clauses Aot, 1847 (10 & 11 Vict. c. 
17), ss. 48, 60, .63) — Waterworks Clauses Act, 
1863 (26 & 27 Viet. c. 93), s. l2~Poor Law 
{Payment of Debts') Act. 1869 (22 & 23 Vict o. 
49), ss 1, 4.] — The plaintiffs, a water company, 
were bound by their special Act to supply water 
to dwelling-houses in their district for domestic 
purposes at certain rates based on the annual 
value of such dwelling-houses, but were not 
bound to supply any dweUing-house with water, 
otherwise than by meter or special agreement, 
where any pai t of such house was used for any 
trade or business for which water was required. 

On August 8th, 1901, the defendants, as 
occupiers of a workhouse within the district 
supplied by the plaintiffs, demanded a supply of 
water for domestic purposes at a rate based on 
the annual value of the said workhouse. The 
plaintiffs refused to supply on such terms, on 
the ground that the workhouse was a dwelling- 
house which (or some part of which) , was used 
for a trade or business for which water was 
required. Up to the said date the defendants 
had been taking water from the plaintiffs by 
meter. After the said date the plaintiffs con- 
tinued to supply, and the defendants to take and 
use, water for the workhouse through the exist- 
ing meter, until the commencement of this action 
on July 6th, 1904 ; but the defendants declined 
to pay, except on the annual value basis, for 
water so taken since January 1st, 1902. The 
plaintiffs claim a declaration and damages for 
wasting water passing through the meter ; but 
at the trial the statement of claim was amended, 
by consent, by the addition of a claim for money 
due for water supplied by contract. 

Held — ( 1) that the whole of the workhouse 
premises must be considered as one dwelling- 
house, though comprising several buildings used 
for subsidiary purposes ; 

(2) that the maintenance of and provision for 
paupers in the workhouse was a trade or business 
for which water was required ; but 

(3) that the plaintiffs’ ground of action was 
an implied contract to pay for water supplied 
and was not in tort, and that, therefore, 
sects. 1, 4, of the Poor T^aw (Payment of Debts) 
Act, 1869, applied ; and that as the plaintiffs 
had commenced their action in July, 1904, and 
had not amended their claim until after the 
expiry of the time limited by the said Act, they 
could not recover payments for any of the water 
which was the sub]ect of the action. 

Chester Waterworks Co. v . Chester Union 

[(1907) 71 J. P. 133 , 96 L.T 566 ; 23 T L E. 

245 ; 6 L. G. E. 215— Jelf, J. 


32. Extinyui shiny Fire — Gratuitous use (f 
Private Pipe and Fire-pluy — Company’s Pipe to 
which Fire-pluys are fixed — Waterworks Clauses 
Act, 1817 (10 &: 11 Vict. c. 17), s. 42.] — Section 
42 of the Waterworks Clauses Act, 1847, pro- 
vides that • — “ The undertakers shall at aU times 
keep charged with water ... all their pipes 
to which fire-plugs shall be fixed, . . .and 
shall allow aE persons at aU times to take and 
use such water for extinguishing fire, without 
making compensation for the same.” 

The water which may be taken by aE persons 
at all times for extinguishing fire wuthout com- 
pensation under the section is the water from 
undertakers’ pipes to which fire-plugs are fixed 
I'he undertakers’ water was used to extinguish 
fire on a man’s haystack fi-om his own fire-plug, 
situate in his own field, 180 yaids from the 
undertakers’ main and connected therewith by 
his own pipe. There was no evidence that the 
mam was a pipe to which fire-plugs were fixed. 
The water from the pipe was ordinarily used by 
verbal agreement with the undertakers for 
.agricultural purposes at the price of 16s. a year. 

Held— that the undei takers were entitled to 
charge for the water so used as there was no 
evidence that it was taken from pipes to which 
fire-plugs were fixed, and the water was not 
used for an agricultural purpose under the 
agreement. 

Wbardale and Oonsett Waterworks Co. 
[t*. Chester - le-Street Co - operative 
Society, Ld., [1904] 2 K. B. 240 ; 73 L. J E. B. 
659 ; 68 J. P. 386 ; 62 W. E. 684 ; 91 L. T. 
293 , 20 T. L. E. 464 , 2 L. G, E. 805— 

Div. Ot. 

33. Pressure — Supply in Bulk — Waterworks 
Clauses Act, 1847 (10 & 11 Vict. o. 17), i 35 ]— 
The statutory requirements as to the supply of 
water at pressure contained in sect 35 of the 
Waterworks Clauses Act, 1847, do not apply to 
the supply of watei in bulk, and the duty of the 
waterworks company ends with the supply of 
water at a given point. 

WoMBWELL Urban District Council i. 
[Dbarne Valley Waterworks Co., (1907) 
71 J. P. 416 ; 6 L. G. E. 1132— Eady, J. 

34. Providing Water Supply — Part of Con- 
tributory Area — Capital Expenditure — Public 
Health Act, 1875 (38 4' 39 Vict e. 55), ss. 51, 
229, 233 — Public Health {Water) Act, 1878 
(41 & 42 Vict. c. 25), ss. 9 and 10 ] — A rural 
district council provided a water supply to part 
of a contributory place. On the petition of 
certain ratepayers under sect. 10 of the Public 
Health (Water) Act, 1878, the council imposed 
water rates and water rents upon those liable to 
such rates and rents under sect. 9 of that Act. 
These rates and rents, howevei, were limited to 
the extent of providing for the cost of maintain- 
ing the supply, not of providing for the repay- 
ment of the capital expenditure upon the 
construction of the works. 

Held — that the council had a discietion to 
fix the water rates and water rents as they 
pleased. The whole cost of providing and mam- 
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taining the water supply, whether the supply 
extended to the whole or only part of the con- 
tributory place, was a special expense within 
sect. 229 of the Public Health Act, 1875, and as 
such charged on the whole contributory dnstrict, 
and the actual consumers weie liable only for 
such part of such expense as the council thought 
just. 

Horn v. Sleaford PtURAL District Council, 

[1898] 2 Q. B 358 ; 62 J. P. 502 ; 67 

L. J. Q. B 724 , 78 L. T, 722 ; 46 W. R. 556— 

Diy. Ct. 

35. Pure and 'Wliolrsnme Water — Waterioarhs 
Clauses Act, 1847 (10 & 11 Viet, c 17, .? 33 ]— 
An ai’ea containing between 50,000 and 60,000 
pei’sons was supplied by a water company from 
unfenced reservoiis, without filtration, the water 
being obtained from streams which received the 
drainage of farmyards. Samples analysed 
showed in one case an excess of absorbed oxygen 
and albuminoid ammonia, and in others bacilli 
indicative of sewage pollution. 

Held — that the water company was not 
supplying pure and wholesome water as required 
by sect. 35 of the Waterworlis Clauses Act, 1 847. 
Attorney-General r. Ehymney and Abee 

[Valley Gas and Witer Co., (1907) 7 
J. P. 435— Eady, J 

36. Supply from Reservoir — Rasement — Eeser- 
roir held on Yearly Tenancy — House Supplied 
Demised with General Words by Yearly Tenants 
of Reservoir — Right to Water Pasnng under 
General Woi'dsdl — By a lease made in 1880 
lessors demised to the plaintiff’s predecessor in 
title a dwelhng-house together with “ all waters 
and watercourses, liberties, privileges, easements 
and appurtenances thereto belonging or in any 
wise appertaining, or usually held and occupied 
therewith, or reputed to belong or be appurtenant 
thereto . . .” for the residue of a term of ninety- 
nine years (except the last ten days of the term) 
At the date of the lease, and for eighteen years 
previously, this dwelling-house had received a 
water supply from iron pipes which conducted 
water from a reservoir held by the before- 
mentioned lessors as lessees on a yearly tenancy. 
In 1885 the represeutatives of one of the lessors, 
who then held the yearly tenancy of the reser- 
voir, were authorised by Act of Parliament to 
become undertakers for the supply of water in 
the district, and m 1902 by the Ystradfellte 
Water Act, 1902, the undertaking, including the 
yearly tenancy of the reservoir, became vested 
in the defendants, who threatened to cut off the 
supply of water unless the plaintiff who held 
the house under the above-mentioned lease paid 
a water rate fi.r such supply. On a claim by the 
plaintiff for an in] unction to restrain the defen- 
dants from cutting off this supply of water, and 
for a declaration that she was entitled to a con- 
tinuance of this supply free of charge. 

Held— that the general words in the lease 
gave the plaintiff a right to the supply of water, 
and that the defendants were not entitled to 
cut it off. 


Decision of the Div. Ct. ((190.5) 69 J. P. 356 ; 
93 L. T. 507 , 3 L. G. R. 902) affirmed. 

Key V. Nea-th Rural District Council 
[(1907) 71 J. P. 57 ; 95 L. T. 771 ; 4 L. G. R 
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1. IIJ-SPECTORS. 

And see Railways, No 66. 

1 Prosecution — " Consent" of Local Authority 
— Special or General — Weights and Pleasures 
1904 (4 Edw. 7, e 28, s. 14.] — The appellant, 
an inspector of weights and measures, preferred 
an information against the respondent for having 
in his possession a two-pound weight which was 
unjust. He had no specific '• consent” to prefer 
the information, but acted under a general resolu- 
tion of the local authority consenting to him pro- 
secuting any information, complaint or proceed- 
ing arising under the Weights and Measures Act, 
or in discharge of his duties as inspector. 

Held — that under sect. 14 of the Weights and 
Measures Act, 1904, a separate consent by the 
local authority to each prosecution was unneces- 
sary, and that the general consent to conduct all 
such proceedings was sufficient 
Tyler v Ferris, [1906] 1 K. B. ; 75 L J. K. 

f B. 142 ; 70 J. P. 88 , 54 W. Pv 469 ; 93 L. T. 

843, 22 T. L. R 181 ; 4 L. G. R. 201 , 21 Cox, 
C. C. 73— Div. Ct. 

2, Unjust Weights — Detection by Inspector — 
Verif cation by Local Standard — Defacing of 
Weights by Inspector — Hiseonduot — Weights and 
Measures Act, 1878 (41 & 42 Viet e. 49), s. 49 — 
Weights and Pleasures Act, 1889 (52 & 53 Vict. 
G. 21) 5 . 7.] — A coal carman was stopped by the re- 
spondent, an inspector of weights and measures, 
in order to weigh the coal contained in the van. 
The respondent noticed that the weighing 
machine carried in. the van gave variations. He 
thereupon fixed up his official scale beam (duly 
certified bv the Board of Trade), and found two 
of the 56 lb. weights carried by the carman to 
be deficient. He accordingly informed the car- 
man that he rejected the weights as unjust ; but, 
instead of seizing them, defaced the official stamp 
thereon with a chisel 

Held— that the justices were right in refusing 
to convict the respondent of “ misconduct ” 
within the meaning of the Acts of 1878 and 1889. 

Weddbrbuen r. Smith (1), (1905) 69 J. P. 

[217 : 92 L. T. 863 ; 3 L. G. R. 533 ; 20 Cox, 
0. 0. 865— Div. Ct. 
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3. Verifioatum and Stamping Fees — Besoln- 
tions of Local Anthoo'ity that Fees shall cease in 
County — Validity — Non-collection hy Inspector 
— Surcharge — Weights and Measures Act, 1889 
(52 & 53 Yict. c, 21), s. 13.]— By sect. 13 of the 
Weights and Measmes Act, 1889, “an inspector 
of weights and measures may take . . . the fees 
specified in the first schedule to this Act, and no 
others,” and the first schedule is headed, “ Fees 
to be taken,” &c. 

Held — that sect. 13 did not give a discretion 
to the county council to say whether the fees 
should be taken or not, the express power given 
in the Weights and Measures Act, 1878, having 
been repealed ; that the word ‘‘ may ” in the 
section is only used to indicate that the inspector 
may take the fees specified in the schedule, and 
pay them over, and may not take any others ; 
and that the inspector had an obligation im- 
posed upon him by the statute to take those 
fees, and could be surcharged for sums which 
he, as the agent of the local authority, did not 
include in his account because the local authority 
told him not to collect them. 

Ebxu.Eobe)ETS,[1901]2K.B.117; 70L. J.K B. 

[690 ; 49 W. E. 488 ; 66 J. P. 359 ; 84 L. T 530 , 
17 T. L. E. 426— Div Ct. 


4. Weighing Machine — Test with Local 
Standard — Seizure of Unjust Machine — Miscon- 
duct of Inspector — Weights and Measures Act, 
1878 (41 & 42 Vict o. 49), ss. 48, 49— Weight? 
and Measures Act, 1889 (52 & 63 Vict. o. 21), ss. 7, 
29.1 — The respondent, an inspector of weights 
and measures, tested a weighing machine on a 
coal van with some 56 lb weights which were on 
the van, and which had already been tested by 
him with his own official scale beam (duly 
certified by the Board of Trade), and nine small 
local standaid weights. The weighing machine 
was found to be unjust, and seized by the 
inspector. 

Held — that the respondent, in testing the 
machine with such weights, had not been guilty 
of misconduct under the Weights and Measures 
Act, 1878. 

Wbddbeburn r . Smith (2), (1905) 69 J. P.218 . 

[92 L. T. 854 ; 3 L. G. E. 633 ; 20 Cox, G. 0 

856— Div. Ct. 


II. SALE OF COAL 

fi. Bye-laws — CorreeV Weighing Instrument 
to he earned in Vehicle— Bags of Coal up to one 
hundredweight — Only 66 Ih, Weight carried — 
Weights and Measures Act, 1889 (52 & 63 Vict. 
0 . 21), s. 28.]— A bye-law made under sect. 28 of 
the Weights and Measures Act, 1889, by the 
local authority provided that: “Every coal 
dealer and every person employ ed by him who 
shall carry out coal for sale by retail or for 
delivery to a purchaser from or out of any 
vehicle shall constantly carry theiewith a correct 
weighing instrument stamped by an inspector 
for the purpose of weighing any coil not exceed- 
ing two hundredweight.” 


The respondent, carrying out coal for sale in a 
vehicle in bags some weighing one hundredweight 
and others half a hundredweight, had in his 
vehicle a correct weighing instrument, but only 
one half-hundredweight weight. 

Held — that although it was possible for him 
to ascertain, by a cucuitous method, accurately 
the weight of one of the larger bags, he had 
committed an offence against the bye-law. 
Ceick V Niohols, [1905] 1 K. B. 501 ; 74 L. J. 

[K. B. 283 ; 69 J. P. 144 ; 63 W. E. 431 ; 92 

L. T. 169 ; 21 T. L. E. 235 ; 3 L. G. E. 277 : 

20 Cox, C. C. 777— Div, Ct. 

6 . Correct Weight — When to he ascertained — 
Weights and Measures Acts 1889 (52 & 53 Vict. 
c 21), s. 22. — Upon a sale of coal, exceeding two 
hundredweight, in a vehicle in bulk, the 
“ correct weight ” of the vehicle and of the coal, 
which, by sect. 22, sub-sect, 2, of the Weights 
and Measures Act 1889, is to be inserted in the 
ticket required by the Act to be given by the 
seller to the purchaser, is the correct weight as 
pi eviously ascertained under sect. 22, sub-sect. 1, 
by a weighing instrument being at or near the 
place from which the coal is brought, and not 
the correct weight at the time the coal is de- 
livered to the purchaser. 

Knowles & Son, Ld, u. Sinolaie, [1898] 1 Q B. 

[170; 18 Cox, C. C. 681 ; 62 J. P 102; 67 

L. J. Q. B. 67 ; 77 L. T. 624 ; 46 W. E. 188— 

Div. Ct. 

7. Delivery of Tichet or Note — Penalty — 
Weights and Measures Act, 1889 (52 & 63 V'lct. 
c, 21), ss. 21, 22.] — Sect. 21, sub-sect 1, of the 
Weights and Measures Act, 1889, enacts that 
“where any quantity of coal exceeding two 
hundredweight is delivered by means of any 
vehicle to a purchaser, the seller of the coal 
shaU deliver, or cause to be delivered ... to the 
purchaser or to his servant, before any part of the 
coal IS unloaded, a ticket or note according to 
the form in the third schedule to this Act, or 
according to a form to the like effect.” 

A penalty for non-compliance with the section 
is piovided by sub-sect 2. 

Sect 22, sub-sect. 1, enacts that “w'here any 
quantity of coal exceeding two hundredweight 
IS conveyed for delivery on sale in bulk, the 
seller of the coal shall, unless the vehicle is 
provided by the purchaser, cause the weight of 
the vehicle, as well as the coal contained therein, 
to be previously ascertained by a weighing 
instrument stamped by the inspector of weights 
and measures, and being on or near to the place 
from which the coal is brought.” 

A quantity of coal exceeding two hundred- 
weight was conveyed for delivery on sale in bulk 
m a vehicle belonging to the seller. The coal 
and vehicle were weighed by the seller’s servant 
and the purchaser’s servant on a weighing 
machine on the purchaser’s premises, and a 
ticket in the form given in the third schedule of 
the Act w'as filled in by the purchaser’s servant 
at the request of the seller ’s servant. 

Before delivery of the coal was accepted, or 
any pait of it was unloaded, the ticket was 
delivered by the seller’s servant to another ser- 
vant of the purchaser. 
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Sale of Coal — Poniinued. 

Held — that the seller, having complied with 
the requirements of sect. 21, sub-sect. 1, was not 
liable to a penalty under sub-sect. 2. 

Edwaeds V. PUENELL, [1899] 1 Q. B 419 ; 68 

[L. J Q. B. 272 ; 63 J P. 249 , 47 W. R. 380 ; 

79 L. T. 737 ; 19 Cox, C. C. 236— Div, Ct. 

8. Delivery of Ticket— Insertion of Seller's 
Name — Trade Name — Weights and Measures 
Act, 1889 (52 & 63 Vict. o 21), s. 21, sehed. 3.]— 
The appeUant, P. B. Cameron, carried on busi- 
ness as a coal merchant under the style of the 
Co-operative Coal Company, Limited, There 
was in fact no registered company. 

Held— ( in the absence of any fi-aud)— that 
the provisions of the Weights and Measures Act, 
1889, were carried out by the name of the com- 
pany as that of the seller being entered on the 
ticket delivered to the pui’chaser. 

CAMEEON V. Tvlee, [1899] 2 Q B. 94 ; 68 L J 

[769 ; 63 J P. 567 ; 47 W. R. 659 ; 80 L. T. 

764 ; 16 T. L. E. 369 ; 19 Cox, C. C 353 — 

Div. Ct. 

9. Weight of Vehicle. — '' Dreriously ascer- 
tained, ” — Weights and Measures Act, 1889 (62 & 
63 Vict. c. 21), s. 22.] — The respondents were 
summoned for unlawfully failing to insert or 
cause to be inserted on a ticket the con-ect 
weight of the vehicle in which a quantity of 
coal exceeding two hundredweight in bulk, 
was convejed for delivery on sale by them, the 
weight of such vehicle not having been “pre- 
viously ” ascertained in compliance with sect. 22 
of the Weights and Measures Act, 1889. The 
coal was delivered on October 23rd, and the 
vehicle was weighed by the appellant on the 
same day, after the sale, and was found to weigh 
eleven hundredweight. It was not weighed on 
October 23rd, previous to the delivery of coal 
on that day, but was weighed on October 20th, 
on the occasion of a previous delivery of coal, 
and then weighed ten and a half hundredweight 
The justices held that the respondents were not 
obliged to take the weight of the waggin pre- 
vious to each delivery of coal, but only at reason- 
able intervals, and dismissed the summons. 

Held — that, as there was evidence that the 
weight of the waggon might vary, the true test 
was not whether the waggon had been weighed 
at reasonable intervals, but whether (although 
it was not necessary that the waggon should be 
weighed immediately before each delivery) it 
had been weighed so recently and under such 
circumstances that the correct weight had been 
ascertained. 

Bbaedsley u. Pike & Sok, (1904) 68 J. P. 273 ; 

[90 L. T. 652 ; 20 Oox, G C. 648— Div. Ct. 

Ill, -WEIGHING AND WEIGHING 
MACHINES. 

And see Teadbs Maeks, Nos. 179, 186. 

10. False or Unjust Weighing Machine — 
Weighing Tea — Piece of Pa^er stuck in Machine 
— Legality of — Weights and Measures Act, 1878 
(41 & 42 Vict. 0 , 49), s. 25.] — In order to facili- 


-tate the process of weighing large quantities of 
tea into small packets, the re&jiondont's servants 
placed a piece of paper, weighing not quite so 
much as the bag in which the tea was afterwards 
wrapped, in the weighing machine beneath the 
scoop in which the tea was weighed, and kept it 
there while the tea was being weighed. 

Held — that the machine was false or unjust 
within the meaning of sect. 26 of the Weights 
and Measures Act, 1878. 

Lane v. Rend all, [1899] 2 Q. B. 673 ; 69 L. J. 

[Q. B. 8 ; 63 J. P. 757 , 48 W. R. 153 ; 81 L. T. 

445 5 16 T. L. R. 4— Div. Ct. 

11. Pajier Wragigier — Sale of Tea by Weight 
over Counter — Short Weight — Paper Wrapper 
and Tea included in Weight — Mvidencc of Cus- 
tom — Fraud Wilfully Committed in use of Scale 
— Weights and Measures Act, 1878 (41 k 42 Vict. 
c. 49), s. 26.] — By sect 26 of the Weights and 
Measures Act, 1878, “Where any fiaiid is wil- 
fully committed in the using of any weight . . . 
scale ... or weighing machine, the person com- 
mitting such fraud, and every pemon party to 
the fi'aud, shall be liable to a fine ...” X., 
acting on behalf of the respondent, an inspector 
of weights and measures, entered a shop and 
asked for four ounces of tea. The appeUant’s 
assistant in the presence of X. put some tea 
into a paper wrapper, weighed the tea and the 
wrapper together and handed both to X. The 
gross weight was four ounces twenty grams ; the 
net weight, that of the tea only, was three diams 
less than foui’ ounces; and the difference be- 
tween the gi'oss and net weight was three drams 
twenty grains, the weight of the papei wrapper. 
The scales were just and accurate. The appel- 
lant admitted that when his tea was made up in 
packets, and they were marked, “ Tea net 
weight without the paper,” the weight of the 
paper was not mcluded, and that when tea was 
sold over the counter he had instructed his 
assistants to include the weight of the paper in 
the weight asked for. On an information against 
the appellant under sect. 26 the justices refused 
to admit evidence of a custom to so include the 
weight of the paper and convicted the appellant. 

Held — that the fact that the tea and paper 
were so weighed together, in the presence of the 
purchaser, so that the purchaser instead of 
obtaining four ounces of tea for which he had 
asked, received three drams less than four ounces, 
did not alone constitute a wilful commission of 
fraud under sect. 26. Evidence as to the alleged 
custom so to weigh tea and paper together was 
material on the question of fraud and ought to 
have been admitted. Case remitted to justices 
with direction to find if there were other circum- 
stances in the sale which would constitute fraud 
and to admit evidence of the custom alleged. 
King v. Spenoee, (1904) 68 J. P. 530 ; 91 L. T 

[470 ; 2 L. G. R. 979 ; 20 Cox, C. C. 692— 

Div, Ct 

12 Paper Wrapper — Fraud wilfully Com 
mittea in the use of Weighing Machine — Article 
weighed with Paper and done up in Packages of 
One Pound Weight in all — Package subsequently 
sold as One Pound Weight of Article — Weights 
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■Weighing and Weighing Machines — Goivb%%\itd. ' 

and Measures Act, 1878 (41 & 42 Vict, c. 49), s 
26. ] — By sect. 26 of the Weights and Measures 
Act, 1878, where any fraud is wilfully committed 
in the using of a weighing machine, the person 
committing, and every party to, the fiaud is 
liable to a fine. The appellant, or his servants 
weighed separately each of a number of packages 
of loaf sugar, so that the weight of the sugar 
together with the paper in which it was wrapped 
was exactly one pound. The scales were ]ust 
and accurate, and each package was correctly 
weighed. The sugar without the paper was 
three-quarters of an ounce less than one pound 
in weight. The respondent entered the appel- 
lant’s shop and asked for one pound of loaf 
sugar and paid 24 d., the price of such weight. 
He was handed one of the said packages 
previously weighed, and the appellant knew the 
respondent was obtaining less than one pound of 
sugar. The appellant was convicted and fined 
as for an ofiience under sect. 26. 

Held — ^that the conviction was wrong, as no 
fraud had been “ wilfully committed in the using 
of any . . . weighing machine” within the 
meaning of sect. 26. 

Stone v. Txler, [1905] 1 K, B. 290; 74 

[L. J. K. B 18 ; 69 J. P. 4 ; 92 L. T 83 ; 21 

T. L. E. 33 ; 20 Cox C. C. 763 ; 2 L. G. E. 

1363— Div. Ct. 

13. False or Unjust Scale — Weighing Tea 
to include Weight of Paper Bag at reguest of 
Customer — Brass Clip fastened to Balance — 
Paper Bag placed under the Scale — Having in 
their posscmon a Scale which is False or Unjust 
— Weights and Measures Aet^ 1878 (41 & 42 Vict. 
c. 49), s. 25.]— The respondents were wholesale 
dealers in tea. They received orders from cer- 
tain customers to weigh tea in quarter-pound 
packets, such weight to include the weight of the 
paper bag. The bags were supplied by the cus- 
tomers and had printed on them an intimation 
that the weight of the bag was included. In 
order to carry out the orders, the respondents 
bad on tbeir premises, among others, two weigh- 
ing machines ; to the arm of one was affixed a 
small brass disc, equivalent to the weight of the 
paper bag, and the other had a folded paper bag 
placed under the scoop in which the tea was 
weighed, so that the effect in each case was to 
weigh out such a quantity of tea as with the bag, 
in which it was put, would weigh a quarter of a 
pound. The respondents were summoned under 
sect. 25 of the "Weights and Measures Act, 1878, 
for having m their possession a scale which was 
false and unjust. 

Held, reversing^ the decision of the magis- 
trfite — ^that the re’spondents should have been 
convicted. 

London Oodnty Council «. Payne & Co. 

[(No. 1), [1904] X EL. B 194 ; 73 L. J. K. B. 

192 3 68 J. P. 21 ; 52 W. E 299 ; 89 L. T. 

632 ; 20 T. L. E. 93 ; 20 Cox, C C. 580— 

Div. Gt 

14. Paper Wrapper — Weighing Machine — 
Weighing Tea loith Paper Bag under the Scoop 
— Request of Customer —Paper Bag given out iy 


Forewoman and taken away at the end of the 
Operation— '■'■Weighing Maoliine False or Un~ 
just”— Weights and Ileasures Act, 1878 (41 & 42 
Vict. c. 43), s. 25 ] — The lespondents, who were 
wholesale tea merchants, weie charged under 
sect. 25 of the "Weights and Measures Act, 1878, 
with using a weighing machine which was false 
and unjust. The facts were as follows • When 
an order was given by a customer to weigh out 
tea in smaU quantities to include the weight of 
the paper bag, one of the paper bags supplied by 
the customer was given by the forewoman to the 
girl employed to weigh out the tea, and was 
folded up and placed under the scoop. When the 
operation was finished, the forewoman removed 
the paper bag from under the scoop. No use 
was made of the machine from the time the 
operation was finished till the bag was removed 
by the forewoman No two weighings-out with 
a bag were allowed to be consecutive, a full- 
weight order always being interposed. 

Held — that the statute was intended to pre- 
vent the use in weighing of a balance which is 
at the time as a balance unjust, and which will 
not hang true with nothing in either scale, and 
that the respondents ought to be convicted 

London County Council v. Payne JJ- Co, (No. 1) 
([1904] 1 K. B. 194 ; 73 L. J. K. B. 192 ; 68 J. P. 
21 ; 62 W. E, 299 ; 89 L. T, 632 ; 20 T. L. E. 93 
— Div. Ot , suprdl) dirt a in, explained. 

London County Council v. Payne & Co. 

[(No. 2), [1905] 1 K. B. 410 ; 74 L. J. K. B. 

1081; 69J. P 80; 53W.E. 319; 92L.T. 120; 

21 T. L. E. 162 , 3 L. G. E. 118 ; 20 Cox, C. 0. 

768— Div. Ct. 

IV. MISOELLANEOTTS. 

15. Beer Barrel used as a Measure — Un- 
stamped — iVo Facilities to have Weights and 
Measures Vended and Stamped — Weights and 
Measures Act, 1878 (41 & 42 Vict. c. 49), 
ss. 29, 44.] — Justices held that a beer barrel bad 
been used as a measure, and was such within the 
meaning of the Weights and Measures Act, 1878, 
but that as sect. 4 of that Act cast on the county 
council the duty of providing facilities to have 
weights and measures verified and stamped, and 
as they had faded to discharge that duty as far 
as regards beer barrels, they were not entitled to 
prosecute the respondent for using an unstamped 
measure of that description. 

Held— that the county council were entitled 
to prosecute, and the justices were bound to 
convict upon their own finding. 

Hayley V. Tayloe, [1900] 82 T. L. 803 ; 16 
[T. L. E. 447— Div. Ct. 

And see Intoxicating Liquoes, 100. 


WESTERN AUSTRALIA, 

See Dependencies and Colonies. 

WHARVES. 

See Mastee and Seevant : Shipping 
AND Navigation. 
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I. TESTAMENTARY CAPACITY. 

See also title Lunatics. No. 26. 

I. Sccentricfiy.]— Eccentricity alone does 
not prevent a man from disposing of Ms 
property. 

PiLKiNGTON V. Gray, [1899 J A. C. 401; 68 
[L. J. P. C. 63-P. C. 

2- Insane Delusions—Direct Communica- 
tions from the Deity.]— -Where it was averred 
that a testator believed he had a special and 
imperative duty to further the cause of 
total abstinence and to oppose the Church 
of Rome by devoting his pecuniary resources 
to these objects, in consequence of com- 
mands which h.e had received from the 
Deity by direct communication upon various 
occasions, and these insane delusions domin- 
ated his mind and overmastered Ms judg- 
ment to such an extent as to render Mm 
incapable of making a j^easonable and pro- 
per settlement of his means and estate, or 
of taking a rational vieiv of the matters to 
be considered in making a will 

Held (Lord Davey dissenting)— that a sub- 
stantial issue was raised by the appellants’ 
averment that the motives were due to 
insane delusions 

The decision of the First Division of tRe 
Court of Session ((1896), 23 R. 513) reversed. 

Hope v, Campbell, [1899] A. C. 1— H. L. (Sc.) 
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3. Mamed Woman— Assent of Husband- 
Reversionary Interest.^ — Wlien. a married 
woman dies entitled to a reversionary in- 
terest, the right to it vests in her surviving 
husband, and he is entitled to take it, and 
is master of it, and can give a discharge for 
it if he takes out letters of administration 
to his wife's estate. If he does not take out 
administration to his wife's estate, but some- 
body else does, the person who so takes out 
administration will be a trustee for him. 

A. husband is at liberty during the life of 
his wife to license her to make a will and 
to revoke that licence, but if after her death 
he has really assented to her will he can- 
not revoke it. The construction of the will 
IS not afiected by the husband's assent. 

Ex parte Fane ((IStS) 16 Sim. 406) fol- 
lowed. 

EijLior V. North [1901] 1 Ch. 424 ; 70 L. J. 

[Ch. 217; 49 W. R. 247— Buckley, J. 

4. Married Woman — Frobate — Assent of 
HusbandJ] — Under the present practice the 
assent of a husband to his wife's will (if 
necessary) is not implied by reason of his 
having obtained probate of such will in 
common form. 

In rb Nathan, (1907) 51 Sol. Jo. 428 — 

[Warrington, J. 

II. EXECUTION. 

(a) Attestation. 

5. Affidavit by one Attesting Witness that 
Will not duly Attested — Holograph Will 
Regular on face of it— Presumption — Citing 
Next-of-Kin.^—The various bequests of a 
holograph will were written on the first page 
of the paper, at the foot of which there 
was a space. Overleaf, on the second page, 
the signature appeated in the attestation 
clause, which stated that it was signed and 
delivered" in presence of the two witnesses. 
The attesting witness who made an affidavit 
for probate said that the will was not signed 
in the presence of witnesses but the affi- 
davit proved acknowledgment. 

Held— that the probate would be allowed 
to go, but with a serious doubt whether the 
next-of-kin ought not to have been cited. 
In the Goods op Moorb, [1901] P. 44; 70 
[L. J. P. 16; 84 L. T. 60— Jeune, P. 

6. Attestation by Legatee — Devise to 
Daughter or her Children — Daughter's Hus- 
band Attesting Will — Intestacy — Wills Act, 
1837 (1 Viet. c. 26), s. 15.]— By sect. 15 of the 
Wills Act a devise to the wife of an attesting 
witness is invalid; but the devise must not 
be treated as struck out for the purpose of 
construing the will. 

A, left property to his daughter E. or her 
children. E.'s husband attested the will. 

Held— that the devise to E,, though invalid, 
could not be treated as struck out; that, as 
)B. was alive, her children could not take 
under the alternative gift, as they would 
have done had she been dead ; and that there- 
' fore there was an intestacy. 


In re Townsend ([1886] 34 Ch. ‘D. 357) fol- 
lowed. 

In re Clark ([1885] 31 Ch. D. 72) distin- 
guished. 

Aplin V. Stone, [1904] 1 Ch. 543; 73 L. J. Ch 
[456; 90 L. T. 284— Eady, J. 

7. Gift to Attesting Witness— Codicils— Re- 
publication— Wills Act, 1837 (7 Will. 4 & 1 
Vict. c 26), s. 15.]— The effect of a codicil to 
republish a will, and thus validate a gift 
under the will to a witness attesting such 
will, but not attesting the codicil, will not 
be rendered void by the attestation by such 
witness of a second codicil to such will, such 
witness being able to point to a proper in- 
strument under which he takes the benefit, 
not attested by himself. 

Ourney v. Gurney ((1855), 3 Drew. 208; 24 
L J. Ch 656, 1 Jur. (n.s.) 298) and Re 
Marcus ((1887), 57 L. T. 399) applied. 

In eb Trotter; Trotter v. Trotter, [1899] 1 

[Ch. 764; 68 L J. Ch. 363; 47 W. R. 477; 80 
L. T. 647; 15 T. L. E. 287-Byrne, J. 

8. "In the Presence of the Testator ’’ — 
Wills Act, 1837 (7 Will. 4 & 1 Vict. c. 26), s. 
9 ]— Where a will after being signed by the 
testator in his bedroom, in the presence of 
one of the witnesses, was taken into the ad- 
30 ining dressing-room, the door between the 
two rooms being open, and was there signed 
by both the attesting witnesses out of the 
testator's sight. 

Held- that the will was not duly executed, 
as the will was neither signed nor acknow- 
ledged by the testator in the presence of 
both witnesses, nor attested and subscribed 
by them in his actual presence. 

Carter and Another v. Seaton and Others, 

[(1901) 85 L. T. 76; 17 T. L. R. 671— 

Barnes, J. 

9. " In the Presence of the Testator "— 
Wills Act, 1837 (1 Vict. c. 26), s. 9.] — The 
Wills Act, 1837, makes no provision for the 
acknowledgment of their signatures by wit- 
nesses, as it does in the case of testators. A 
testator, having signed his will in the pre- 
sence of two witnesses, was taken ill, and 
the two witnesses went into the adjoining 
room, the door between the two rooms being 
open, and signed their names to the will 
there. At the time when they signed they 
could not see the testator nor could he see 
them. Subsequently the witnesses returned 
to the testator's room with the will, and in 
their presence he was shown the will, and 
was told that the document had been com- 
pleted. 

Held— that as the attesting witnesses had 
not subscribed the will "in the presence of 
the testator," as required by sect. 9 of the 
Wills Act, 1837, the will was not validly 
executed. 

Betts u. Gannbll and Others, (1903) 19 T. L. R. 

[304— Barnes, J. 
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Execution— Oontin ued. 

10. “In the 'presence of’‘ Two or More 
Wit7iesses— Wills Act, 1837 (7 Will, 4 & 1 
Viot. c. 26), s. 9.]— The testatrix prepared a 
■will herself and then took it to a shop. She 
proceeded to the left-hand counter where J. 
■was, and asked her to -witness her will. The 
testatrix signed her name at that counter, 
over which J. was leaning, and then J. 
signed her name on the document. E. had 
been engrossed with a commercial traveller 
at the right-hand counter, and had not the 
slightest idea of what was going on at the 
left-hand counter. J. then marched round 
the shop and asked E. to come from his 
counter and go round to where the testatrix 
was, J. taking up the position E. vacated. 
The testatrix said to him, This is my will,” 
E, then signed his name to the document. 

Held— (1) That it was not a good acknow- 
ledgment, as the acknowledgment must be 
made in the presence of two witnesses; (2) 
that it was not a good execution, as the 
testatrix^s signature was not affixed to the 
document in the presence of E.; (3) that, 
consequently, the will was invalid. 

Bnowi? u. Skiuko-w, [1902] P. 3; 71 L. J. P. 

[19; 85 L. T. 645; 18 T. L. E. 59-Barnes, J. 

11. Regular Attestation Clause — Presump- 
tion of Due Execution.] — If a will is on 
the face of it duly signed and attested, due 
execution of it will be presumed, even 
though the attesting witnesses may after- 
wards be in doubt as to whether they were 
both present at the same time and saw the 
testator actually sign the document. 

Whiting v. Turneb, (1903) 89 L. T. 71— 

[BuckniU, J. 

12. Sig'nature of Witnesses in Body of 
Will.]— The attesting ■witnesses to a will 
(already signed by the testator) signed their 
names in a blank space left in the body of 
the will for the names of the executors, the 
testator having acknowledged his signature 
in their presence, and directed them to sign 
in the blank space. It was proved that the 
witnesses had so signed 'with the intention of 
attesting the testator’s signature. 

Held— that this was a valid subscription 
by the witnesses -within sect. 9 of the Wills 
Act, but that there was no appointment of 
executors, as the testator had signed the 
will before the witnesses had inserted their 
names in the body of it. 

In the Goods op Eluson, [1907] 2 Ir. E. 480— 

[Andrews, J. 

13. Witnesses Dead — Informal Holograph 
Will — No Attestation Clause — Handwriting 
of one Witness Not Proved — “’'Omnia 
prieaumuntur rite esse acta.”]— The Court 
is always extremely anxious to give effect to 
the wishes of persons if satisfied that they 
really are their testamentary -wishes. The 
Court -will not allow a matter of form to 
stand in the way if the essential elements of 
execution have been fulfilled. 


An informal holograph document was 
signed by an illiterate testatrix, and there 
were upon it the signatures of -two persons 
who were both dead, one of -whom, at any 
rate, was a person who was not unlikely to 
he a witness to a document for the deceased, 
but her handwriting was not proved, and 
the signature of the other of whom was 
proved. There was no attestation clause 
■whatever. 

Held— that notwithstanding the irregu- 
larity and informality of the document, the 
testatrix did intend it for her will; and 
that, on the principle of law, “omnia 
prcesumuntnr rite esse acta," it was signed 
first by the testatrix and then by the two 
other persons as witnesses, all three being 
present at the same time. 

In the Goods op Peverett, [1902] P. 205; 71 
[L. J. P. 114, 87 L. T. 143-Jeune P. 


(h) Generally. 

14. Interlineation— Codicils to Will .] — 

A testator who had made a codicil to his 
will on the back of the sheet of paper on 
which the will was written, desiring to re- 
voke certain legacies, wrote in the space be- 
tween the last words of the codicil and his 
signature to the codicil words to the efiect 
that he revoked the legacies. Immediately 
after having done that, without any interval 
of time, the testator wrote a second codicil 
immediately underneath the signature to 
the first codicil, and this codicil was duly 
signed and witnessed. 

Held— that the interlined words formed 
part of the second codicil. 

In the Estate op Lunn; Oldeoyd v. Harvey, 
[1907] P. 326; 23 T. L. E. 728— Deane, J. 

15. Legatee Preparing Will of Illiterate 
Testator in his own Favour — Finding of Jury 
— Nev) Trial.] — The Court below granted 
probate in solemn form of a doonmant pro- 
pounded as the will of James Corrigan, ex- 
cluding from probate a bequest of .^,000 to 
one W. E. 

James Corrigan was a person of little or 
no education. W. E. acted as the testator’s 
confidential agent. The document pro- 
pounded was in "W. P.’s handwriting. It 
was prepared by him without any written 
instructions and without the intervention, 
of any other adviser. The jury found that 
the document was not read over to the 
testator before he signed the same and that 
the testator before and at the time he signed 
his name knew and approved of the con- 
tents of the document with the exception of 
the words four thousand pounds, which 
words he did not know and approve of. And 
they added a rider that they believed the 
testator’s intention was to leave half his 
property to W. E. A new trial was moved 
for and refused. 

Held— that the application for a new trial 
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was properly refused, and that the rider was 
irrelevant and immaterial 

FAnnELLY V. Corrigan, [1899] A. C 563 j 68 
[L. J. P. C. 133-P. C. 

16. Beading Over Will to Testator— Ap- 
proval of Contents — Will not Bead Over in 
a Proper TFay.]— Without impugning the 
general rule of law that a competent tes- 
tator to whom a will is read over is to be 
held to have approved its contents, the door 
is still left open to the tribunal before whom 
the consideration of the document may come 
to find as a fact that the will was not read 
over in a proper way. If there are strong 
reasons for supposing that the will or any 
particular part of it does not meet the tes- 
tator'’s intentions, then it is always open for 
the tribunal which is called upon to deal 
with the question of the reading over of a 
will to consider as a fact whether it was read 
over. 

Rules in Guardhouse v. Blackburn {(1866) 
L. R. 1 P. & M. 109; 12 Jur. (n.s.) 278; 35 
L. J. P. 116; 14 W. R. 463, 14 L. T. (n.s.) 69) 
and Fulton v. Andrew ((1875) L. R. 7 H. L. 
448 ; 44 L. J. P. 17; 23 W. R. 566; 32 L. T. 
(n.s.) 209) commented on. 

GaRNBTT-BoTPIELD V. GARNETT-BOTPIEIiD. [1901] 

[P. 335; 71 L. J P. 1; 85 L. T. 641- 

Jeune, P. 

17. Undue Influence— What Is.]— In order 
,to constitute undue influence which will 
impeach a will there must be coercion. It 
is only when the will of the person who 
becomes a testator is coerced into doing that 
which he or she does not desire to do that 
it is undue influence. 

If the act is shown to be the result of the 
wish and will of the testator at the time, 
then, however reprehensible may be the 
persuasion which brought it about— apart 
from fraud— it is not undue influence. 

Boyse v. Bossborough ((1856) 6 H. B. C.; 
3 Jur. (n.s.) 373) approved and followed. 

Baudains AND Others v. Richardson and 

[Another, [1906] A. C. 169; 5 L. J. P. C. 

57; 94 L. T. 290; 22 T. L. R. 333-P. C. 

18. Will on Separate Sheets— Attached 
Together— Due Exeeution.2~A. testator wrote 
his will on two separate sheets of paper, 
stating at the top of the first and at the 
bottom, of the second that the writing was 
his_ will. He held both sheets together 
•^hilst he and the witnesses signed the 
second sheet. . 

.HhtD— that the two sheets were suffl- 
Aiently attached at the time of execution, 
must be admitted to probate. 

V. Lewis and Others, (1907) 24 T, L. R. 

^ [45-Beane, J. 

(c) Signature of Testator 

Acknowledgment in Presence of Wit- 
4ct, 1837 (7 Wm. 4 & 1 Viet, 


c. 26), s. 9.]— Where the signifture of a 
testator is placed so that the witnesses can 
see it, and what takes place involves an 
acknowledgment by the testator that the 
signature is his, it is enough. It is a ques- 
tion for the jury to decide whether or not 
the testator’s signature was on the will at 
the time the attesting witnesses signed. 
Pascoe V. Smart, (1901) 17 T. L. R. 595— 

[Barnes, J. 

20. Part of Will Subsequent to Signature.'] 
—A testator executed a testamentary docu- 
ment, which consisted of two pages, and the 
whole of which was written before execu- 
tion. The first page, which alone was signed 
by the testator and the 110 , 1008808 , contained 
the major part of the will. It concluded 
with an unfinished sentence continued on 
the second page. The second page also con- 
tained bequests. 

Held— that the first page only could be 
admitted to probate. 

In tece Goods oe Gee, (1898) 78 L. T. 843— 

[Barnes, J. 

21. Position of Signature— 15 Viet. c. 24.]— 
Though certain pages of a testamentary 
document are materially subsequent to the 
signatures of the testator and witnesses, it 
may be held that the other pages of the 
document are substantially a part of the 
will, and that they can be construed for 
purposes of probate as anterior to the signa- 
tures. 

In the Goods op Gilbert, (1898) 78 L. T. 762 — 

[Jeune, P, 

22. Position of Signature— Separate Pieces 
of Paper Pinned Together— Signature and 
Attestation Clause on First Sheet.]— Upon a 
testatrix’s death a holograph will was found 
consisting of separate sheets of paper pinned 
together, the signature, &c., being on the 
top sheet. 

Held— that the sheets had been misplaced 
by accident, that the sheet bearing the 
signature and attestation clause had been 
written last, and that the will should be 
admitted to probate. 

In the Goods op Madden, [1905] 2 Ir. R. 612— 

[K. B. D. 

23. Signature on First Page of Will only — 
Wills Act, 1837 (1 Viet. c. 26), s. 9,]— A will 
which was written on three pages of paper, 
was signed by the testatrix and by the attest- 
ing witnesses on the first page only. 

Held— that the first page of the will ought 
to be admitted to probate. 

Millward V. Buswbll, (1904) 20 T. L. B. 714— 

[Barnes, J. 

(d) Soldiers’ and Seamen’s Wills. 

24. ^"Actual Military Service""— Letter 
Written on Day of Departure from England 
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• 

for the Front.']— 'Wav broke out in South 
Africa on October 11th, and on October 21st 
(the same day that he sailed with his bat- 
talion for the front) an officer wrote the fol- 
lowing letter to his solicitor ■ 

“ My dear Mr. K.,— Fm oft to-day to South 
Africa. I won^t anticipate evil, but if by any 
chance I should not come back, I should like 
you please to arrange my affairs, so that Mrs 
Horace and my children should be properly 
looked after. I really have nothing to leave, 
but what there is in the way of goods, plate, 
pictures, &c., I should like my wife to have; 
also any money or property that may be left 
to me I wish her to have.” 

He was subsequently killed in action. 

Held— that he was on October 21st “in 
actual military service ” within the moaning 
of sect. 11 of the Wills Act, 1837, and that 
the letter should be admitted to probate, 
although letters of administration had been 
granted already to his widow, as if he had 
died intestate. 

Stopford V. Stoppobd, (1903) 19 T. L. E. 185— 

[Jeune, P. 

25. ‘^Actual Military Service “—In Bxpedi- 
tione—lFills Act, 1837 (1 Viet. c. 26), s. 11.]- 
A sergeant in the Army Ordnance Corps, who 
was stationed at Woolwich, received, on 
August 15th, 1899, orders from the War 
Office to proceed in marching order, on the 
19th inst., to Permoy, where he was to report 
himself to the Commanding Officer of the 
Munster Fusiliers, and proceed with the 
regiment to South Africa on the 24th inst. 
for special service. On August 17th, while 
still at Woolwich, the sergeant wrote a 
letter to a friend of his fianc6e in which he 
stated that if anything happened to him she 
would come in for everything he had. He 
died while serving in South Africa. 

Held— that the letter should be admitted to 
probate as a soldi6r'’s will. 

In tHB Goods op Gordon, (1905) 21 T. L. E. 

[653— Barnes, P. 

26, Nuncupative TVill— Volunteei — "In 
Actual Military Service “—Test to be Applied 
— First Step — Wills Act, 1837 (7 Will. 4 & 1 
Viet. c. 26), s. 11.]— A printer’s apprentice, 
who was a member of a volunteer battalion, 
volunteered for active service in the Trans- 
vaal War and was accepted. He accordingly 
assembled under orders with the other 
volunteers who were going on active service, 
at the military barracks, and while there," 
and before the embarkation order arrived, 
he, being under twenty-one years, made his 
wlIL He was killed while on active service 
at the front two months after he came of 
age. 

Held- that assuming a state of war existed, 
the test to be applied to the construction of 
the words “in actual military service” in 
sect. 11 of the Wills Act, 1837, is whether the 
soldier has done somethmg— has he taken 


some step at the time when he made his wiB 
to bring himself within the words of the 
section, that the volunteer had, by taking 
the first step of going into barracks with a 
view of being drafted to the front, brought 
himself within those words, and that he ivas, 
at the time he made his will, “in actual 
military service,” and that probate of his 
will should be granted. 

Bowles V. Jackson ((1854) 1 Spinks’ Ecc. & 
Adm. 294) followed. 

In the Goods of Hiscock, [1901] P. 78; 70 L. J. 
[P. 22; 84 L. T. 61; 17 T. L. E. 110- 

Jeune, P. 

27. Nuncupative Will— Soldier— Voluyiteer 
—In Expeditione— Letter to his Mother — 
Probate granted to Widow— Sufficient Cause.] 
—The deceased was a trooper in the Imperial 
Yeomanry, who sailed for South Africa in 
the steamship “Cymiic” m February, 1900. 
He left behind him his wife and one 
daughter, Doris. On the 6th March, 1900, he 
wrote, whilst on his way to South Africa, to 
his mother a letter in which were the follow- 
ing words : “ In ease anything happens to 
me, I wish the whole of any property I may 
leave or become entitled to to be left to 
Doris.” He died near Bloemfontein on the 
4th September, 1900. 

Held— that the letter constituted a good 
soldier’s will, since the deceased wms in ex- 
peditione at the time he made it. 

Held also— that there was no sufficient 
cause shown why the widow should be passed 
over and probate granted to the mother of 
the deceased. 

In re Goods op Cory, (1901) 84 L. T. 270— 

[Barnes J. 

26. Administration with Will Annexed — 
Nuncupative Will — In Expeditione — Order 
to Mobilise — Letter— Wills Act, 1837 (7 
Will. 4 & 1 Viet. c. 26), s. 11.]— If an order 
for mobilisation has been received, although 
the soldier himself may have done nothing 
under it, yet that order so alters his position 
as practically to place him in expeditione. 
A private was in the 2nd Battalion of the 
King’s Eoyal Eifles, stationed at Fort 
Wiliam, Calcutta. On September 7th, 1899, 
this battalion was warned for service, and 
two days later was ordered to mobihse for 
active service in South Africa, and they 
sailed from India in the steamship ‘"'Pur- 
nea” on September 18th, 1899, bound for 
South Africa. In September, 1899, he wrote 
a letter to a friend, the plaintifi, in which he 
said s “ I am sending a box of things for 
you. ... If you have a letter to say that I 
am killed, then the lot is for you. . . .You 
will receive the lot if I am killed in action, 
for I shall make my will in your favour.” 
The private died of enteric fever on February 
9th, 1900, during the siege of Ladysmith, in 
Natal, South Africa. 

Held— that this letter was a testamentary 
disposition; that the writer meant that it 
should take effect if he died, and did not 



1087 


WILLS. 


1088 


Execution — Continued. 

mean, to draw any distinction between being 
killed in action and dying from fever in 
Sontb. Africa; that it was a soldiery’s will 
within the meaning of sect. 11 of the Wills 
Act, 1837; that the letter must have been 
written between September 8th and 19th, 1899, 
after the formal order to mobilise had been 
received and in view of the embarkation, and 
that a grant of letters of administration with 
the will annexed could be taken out. 

Gattward V. Knee, [1902] P. 99; 71 L. J. P. 34; 

[86 L. T. 119; 18 T. L. R. 163-Jeune, P. 

29. Nunciipaiive Will— ” Soldier being on 
Active Military Service^’ — Letter — Wills Act, 
1837 (7 Will. 4 & 1 Vict. c. 26), s. 11 ]— A 
quartermaster and hon. lieutenant in the 
Grenadier Guards sailed under orders for 
South Africa. He wrote to his wife saying, 
“ As regards my will, I am sorry I have not 
made one. ... I will write and ask Mr. H. 
to draw me up a will and send it to me for 
signature. Of course, dear, I leave every 
thing to you.” The widow, who was in re- 
ceipt of a pension from the War Office, 
propounded this letter as the will of the 
deceased, who had died in his tent from 
apoplexy whilst on active military service. 

Held— that the letter should be admitted 
to probate, as it was not displaced by_ the 
expressed intention to make a formal will. 

Gattward v. Knee ([1902] P. 99; 71 L. J. P. 
34; 86 L. T 119; 18 T. L, R. 163~Jeune, P., 
supra) followed. 

Mat V. Mat, [1902] P. 103, n; 71 L. J. P. 34; 

[86 L. T. 120; 18 T. L. R. 184- 
Barnes, J. 

30. ‘^Effects to he Credited.”']— A. soldier on 
active service made a declaration to his 
superior officer to the effect that in the event 
of his death he wished his “’effects to be 
credited” to his sister. 

He made such declaration at the request 
of the War Office. 

Held— that the official record of his wish 
was a valid testamentary instrument. 

In the Goods op Scott, [1903] P. 234; 73 
[L. J. P. 17; 89 L. T. 588-Jeune, P. 

31. Seaman’s Will— “ At Sea”— 'Voyage not 
yet Begun — Probate — 29 Car. 2, c. 3, s. 23 — 1 
Vict. c. 26, s. 11.]— A letter containing testa- 
mentary dispositions written on a ship lying 
within a river, and before the ship has 
actually sailed, may be a valid will as made 
by a seaman at sea. 

In the Goods op Patterson, (1898) 79 L. T. 

[123— Barnes, J. 

(e) Testamentary Documents. 

32. Attested Nominated Paper— Invalid as 
Nomination — Admitted as a 'Will.] — Deceased 
executed a nomination paper under sect. 25 
of the Industrial and Provident Societies 
Act, 1893 (56 & 57 Yict. C. 39); it was attested 


by two witnesses, who signed j.t in the pre- 
sence of the deceased and of each other. The 
document was invalid as a nomination, be- 
cause more than .£100 was standing to the 
deceased’s credit on the books. 

Held— that the document was valid as a 
will, and must be admitted to probate. 

In the Goods op Joseph Baxter, [1903] P. 12; 

[72 L J. P. 2; 51 W. E. 302; 87 L. T. 748- 

Barnes, J. 

33. Inconsistent Testamentary Documents 
—Simultaneous Execution — Partial Incon- 
sistency — Both Admitted to Probate.] — Where 
two testamentary documents executed simul- 
taneously, or of uncertain priority, are par- 
tially inconsistent, but contain no express 
words revoking prior testamentary docu- 
ments, the proper course is to admit both to 
probate, and give effect to them so far as 
they can be reconciled. 

Lemage v. Goodhan ((1865) L. R. 1 P. & 
M. 57, 162; 35 L. J. P. 28, 13 T L. R. 508) 
and In the goods of Petchell fl874) L R. 3 
P. & M. 153, 156; 43 L. J. P. 22; 22 W. R. 363; 
30 L. T. 74) followed. 

Townsend v. Moore, [1905] P. 66; 74 L. J. P. 

[17, 53 W. R 338, 92 L T. 335— C. A. 

34. Document Partly Testamentary Ad- 
mitted to Probate.]— 'Where a document duly 
executed as a will is partly testamentary 
and partly not testamentary, the Court has 
jurisdiction to admit the testamentary part 
of the document to probate. 

WoLPE V. WoLPE, [1902] 2 Ir. R. 246— K. B. Div. 

35. Signature— One Witness.]— A testatrix 
died leaving a will and an undated testa- 
mentary document, signed by her, contain- 
ing a list of articles, with pencil notes as to 
her wishes for their disposal. The document 
was only witnessed by one witness, as the 
second person who purported to be a wit- 
ness had not seen the testatrix sign, al- 
though she subsequently heard her acknow- 
ledge that she had signed the document. 

Held— that the document was not admissi- 
ble to probate 

Hindmarsh v. Charlton ((1861) 8 H. L. C. 
160; 1 S. & T. 433; 9 W. R. 521; 4 L. T. (n.S.) 
125) followed. 

In the Goods op Swift, (1901) 17 T. L. R. 16— 

[Jeune, P. 

III. UTOOSPOBATION OF DOCUMENTS. 

36. Draft Will— No Evidence of any such 
Will having been Executed— Referred to in 
Codicil,]— A solicitor testator made a will 
in 1894 and a codicil in 1898. In 1897 he 
instructed his conveyancing counsel, who 
had drafted the will of 1894, to prepare the 
draft of a new will. 

In 1902, when on his death-bed, the testa- 
tor gave this draft to his confidential clerk, 
told him that a will of which it formed 
the draft had been duly executed, and in- 
structed him to prepare a codicU to such 
will. 
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A codicil wifs accordingly prepared, and 
duly executed, carrying out the testator’s 
wishes, but leaving some of the points indi- 
cated by him open for future consideration. 
Shortly afterwards the testator died. 

The draft will handed to the clerk was 
very incomplete and with a number of mar- 
ginal notes; it bore no date beyond that 
of the year 1897, and, consequently, the clerk 
in drawing the codicil referred to it only as 
"my last will.” 

Held— that the statement of the deceased 
that he had executed the will of 1897 could 
not be accepted as evidence that he had 
done so, or that any such will existed. 

Atkinson v. Morris ([1897] P. 40; 6G L. J. P. 
17; 45 W. It. 293; 75 L. T. 440-C. A.) fol- 
lowed. 

And that, as the codicil did not purport 
to set up the draft as a will and did not 
incorporate the draft in itself, the draft 
must be neglected entirely. 

That the will of 1894 and the codicils of 
1898 and 1902 must all be admitted to pro- 
bate, even though the whole of the latter 
could not be read with the will of 1894. 

In the Goods of Mercer ((1870) L. K. 2 P. & 
M. 91; 39 L. J. P. 43; 18 W. R. 1040; 23 
L. T. 195) distinguished. 

In the Goods of Elizabeth Watkins ((1865) 
L. E. 1 P. & M. 19, 35 L. J, P. 14; 13 L. T. 
445) approved. 

Eyes v . Eyeb, Bookee and Eyee inteevening, 

[1903] P. 131; 72 L. J. P. 45; 51 W. R. 701; 

88 L. T. 507; 19 T. B. E. 380-Bucknill, J. 

37. Reference -Identity.'] — The testator 
made a will by which he gave to the Uni- 
versity of Wales .£10,000 for the foundation 
of scholarships and prizes upon terms con- 
tained in any memorandum amongst his 
papers written or signed by him relating 
thereto. He also gave £10,000 to the Uni- 
versity College of North Wales upon the 
same terms. A memorandum was then 
in existence in which the testator referred 
to the bequests he had made to the above- 
mentioned objects, and he attached two con- 
ditions of a theological nature to be obli- 
gatory on every winner of a prize in a 
competition— (1) the belief in God, and (2) 
the acceptance of and belief in the Pro- 
testant faith ; and it went on to state that 
every winner ot a prize or scholarship in any 
competition was to be of Welsh birth. 

Held— that the reference in the will to 
“ any memorandum ” included future as well 
as existing memoranda, and was too vague 
for the admission of parol evidence to show 
what memorandum was referred to; and, 
further, that the evidence which had been 
admitted, proved that the testator intended 
to include any future memorandum. 

Decision of Barnes, P. ([1907] P. 229; 76 
L. J. P. 49; 96 L T. 587; 23 T. L. R. 395) 
reversed. 

University College op North Wales and 

[Others v . Taylor and Others, (1907) 24 
T. L. R. 29-C. A. 


^38. Reference in Will to Future Document 
— Incorporation of Vnattested Document — 
Repuhltcation of Will by Codicil without 
Reference to Document.]— A testatrix by her 
will directed her trustees to give to such 
of her friends as " I may designate in a book 
or memorandum that will be found with 
this will the different articles specified for 
such friends.” There was no such book or 
memorandum as that mentioned in the null 
then in existence; but after the date of the 
will there w'as such a book. After the date 
at which this book appeared to have been 
written up, a codicil ivas made in which no 
reference was made to the book. 

Held— that the terms of the reference in 
this case indicated a document of a future 
character; that tlie null must be treated as 
speaking at the date of the codicil, and the 
reference was therefore still in terms to a 
document wdiich even then ivas future, and 
therefore did not comply with one of the 
necessary conditions, that it must refer to a 
document as existing at the date when the 
will 13 executed ; and that there ought to 
be no incorporation of the book, or that part 
of it which it was sought to incorporate. 

In the Goods op Smirt, [1902] P. 238; 71 

[L. j. P. 123; 37 L. T. 142, 18 T. L. R. 663 

—Barnes, J. 

39. Republication of Will by Codicils— 
Unexecuted Paper referred to.]— A testatrix 
died in 1899 leaving a will executed in 1888, 
together with four codicils executed in 
1890, 1891, 1893 and 1894 respectively. The 
will of 1888 referred to "articles specified 
in the list ivhich I have made out, and 
sent to my executors and trustees.” 

Held— that the list, though signed by the 
testatrix in the presence of two witnesses, 
in accordance with the method of execution 
prescribed by the Wills Act, 1837, onght not 
to be admitted to probate as a testamentary 
document, as it was not in its terms of a 
testamentary character. 

Held also — that the will and codicils 
should be admitted to probate, together with 
such portions of the list as should appear to 
have been signed and attested before the 
date of the last codicil. 

In the Goods of Lady Truro ( (1866) L. R. 1 
P. & D. 201; 35 L. J. P. 89; 14 W. E. 976; 
14 L. T. (n.s.) 893) followed. 

In the Goods op Rendle, (1899) 68 L. J. P. 125 

[—Barnes, J. 

40. Testamentary Document described as 
Last Will — Operating as Codicil— Intention 
— Consent of all Parties .] — A document des- 
cribed as the testatrix’s last will, but which 
did not appoint executors, and which was 
fully intended by her to operate as a codicil 
only and not to revoke her former will, was 
admitted to probate as being a codicil to 
her will, all parties interested raising no 
ob] ection. 

In the Goods op Summers, (1901) 84 L. T. 271 ; 
1 [17 T. L. R. 325— Barnes, J. 

35 


B.D.— YOL. HI. 
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41. Testamentary Documents— Evidence of 
Intention of Testator that one should in- 
clude the other.] — A master mariner, wlio 
formerly had charge of a river dredger, exe- 
cuted a testamentary document. On the 
front side of the document he made a be- 
qxaest saying (inter alia) : “ This is the last 
will and testament of me . . . &g. I 
hereby revoke all wills and testamentary in- 
struments . . . &c. I appoint J. C. and 
G. H. executors . . . &c. I give and be- 
queath all my worldly goods to M. A, . . . 
&c That was all that was written on the 
front side of the document, a half-page being 
left blank. On the back was written (inter 
alia) “ This is the last will and testament 
. . . Ac I revoke all wills and testamen- 
tary instruments, &c. I appoint J. C. and 
G. H. . . . executors, &c. • . ” Then 
came the testator’s signature, attested by 
J. G. and G. F. 

Held— that evidence to show that the testa- 
tor intended, when he executed the testa- 
mentary document on the back, to include 
what was written on the front was admissi- 
ble, and therefore both sides of the docu- 
ment might be admitted to probate. 

Gould V. Lakes ((1880) 6 P. D. 1; 49 L. J. P, 
59; 44 J. P 698; 29 W. K. 155; 43 L. T. 698) 
followed. 

In the Goods op Hutchinson, (1902) 18 T. L. B. 

[706-Jeune, P. 

IV. KEVOCATION. 

(a) Destruction. 

42. Cutting or Destroying Animo Eevo- 
caudi — Previous Settlement — Erroneous Be- 
lief — Cut or Destroyed Will Admitted to 
Prohate.] — A testator by his will of 1895 did 
not in terms revoke his will of 1882, but cut 
off his signature to the will of 1882 under 
the erroneous belief that the funds com- 
prisad in an indenture of settlement dated 
6th June, 1855, would in consequence be 
divided amongst the children of his first 
marriage in equal shares. The testaioi in- 1 
tended all along that the children of his 
first marriage should be provided for substan- 
tially in the way that this was done under 
the will of 1882, by the exercise of the power 
to appoint by will the settled funds or as 
they might have been benefited under the 
trustees of the settlement but for the gift over 
in default of appointment being void for re- 
moteness. In 1896 he executed another will 
which, though not expressly, admittedly re- 
voked the will of 1895. He also in 1896 exe- 
cuted two codicils. The will and two codicils 
of 1896 contained no exercise of the power of 
appointment, nor did they or the will of 
1895 contain any express revocation of pre- 
vious wills. 

Held — that all the documents, with the ex- 
ception of the will of 1895, should be 
admitted to probate. 

Stamford v Whitb, [1901] P. 46 , 70 L. J. P. 9 ; 

[84 L. T. 269— Jeune, P. 


43. Dependent Relative Revocation — 
Animus revccandi.] — The dockrine of depen- 
dent relative revocation is based on the 
principle that all acts by which a testator 
may physically destroy or mutilate a testa- 
mentary instrument are in their nature 
equivocal. They may be the result of acci- 
dent, or, if intentional, of various inten- 
tions. It IS, therefore, necessary in each 
case to study the act done by the light of the 
circumstances under which it occurred, and 
the declarations of the testator with which 
it may have been accompanied. If the act 
of destruction be done with the sole inten- 
tion of setting up and establishing some 
other testamentary paper, there is no abso- 
lute animus revocandi. 

Powell V. Powell, ({1866) L. B. I. P. & D. 
209; 35 L. J. P. 100; 14 L. T (n.s.) 800) fol- 
lowed. 

Cosset d. Cosset, (1900) 69 L. J. P. 17; 64 J. P. 

[89; 82 L. T. 203; 16 T. L. B. 133— 

Bucknill, J. 

44. Dependent Relative Revocation — Inten- 
tion to Execute New Will-^Never Fulfilled.] 
— A testator cut the signature ofi his will 
with (as a jury found) the intention of 
executing a new one) and of revoking the 
old one conditionally upon his executing 
such new one. The new will was prepared, 
but the testator died before he could execute 
it. 

Held— that the doctrine of dependent re- 
lative revocation may apply to a case where 
the document intended to be substituted for 
the existing one never comes into existence, 
and that the old will must be admitted to 
probate, 

Dixon v. Solicitor to the Trbasurt, [1905] P. 

[42; 74 L. J. P. 33; 92 L. T. 427 ; 21 T. L. B. 

145 — Barnes, J. 

45. Directions to Destroy Will.] — A testa- 
trix, in a letter addressed to her daughter, 
which was signed by her in the presence of 
two witnesses, directed her will to be 
destroyed. 

Held — that the letter was a writing 
declaiing an intention to revoke the will, 
though, not being of a testamentary char- 
acter, it should not be admitted to probate. 
Liberty was given to a next-of-kin to apply 
for a grant, as in the case of intestacy. 

In the Goods op Etrb, [1905] 2 Ir. E. 540— 

[Andrews, J. 

46. Later Document in the Form "All for 
.Mother" — Whether a Valid Will.] — A testa- 
tor made a will and codicil in 1896 by which 
he left his wddow a life interest in his 
estate, with remainder to his children, and 
appointing executors and guardians of his 
children. On March 16, 1905, the day before 
his death, he signed a document (undated) 
containing the words "All for mother.” 
Two of his sons witnessed the execution. 
It was admitted that " widow ” meant 
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“moLlier.” The first will and codicil were 
proved in common form, but subsequently 
the widow asked the Court to pronounce for 
the second document. 

Held— that the second document was a will 
covering all the property of the deceased; 
that the probate of the first two documents 
should be revoked, and that the widow 
might apply for a grant of administration 
with the undated document annexed. 

Thorn v. Dickens, [1906] W. N. 54— 

[Barnes, P. 

47. Revocation of Will — Mista'keyi Belief 
as to Rffect of Codicil — Wills Act (1 Viet. c. 
26), s. 20— No Revocation — Probate ] — A. 
testator, who had made a will in Decem- 
ber, 1891, leaving his property amongst his 
six children, executed a codicil in 1895, 
wherein, after reciting the bequest in the 
will, he cut out one of the children, and gave 
that child's share among the other five. He, 
thereupon, having read over the codicil, put 
the will in the fire, saying it was " no good," 
and adding that there were now five to take 
the money. The codicil was admitted to be 
entitled to probate, apart from the will. 

Held— that the Wills Act only expressed 
the old law, applied in analogous cases, as 
expounded in Perrott v. Perrott (14i East, 
423); that this was a case of mistake, and 
not a case of dependent relative revocation; 
that the testator, when he destroyed the will, 
entertained a belief that the codicil would 
.effect all that he wished in regard to the 
disposal of the whole of his property; and 
that, as this was a mistaken belief on his 
part, the animus revocandi did not accom- 
pany the physical act of destruction, and 
the contents of the will should be admitted 
to probate along with the codicil. 

Beirdslev V. Lacey, (1898) 67 L. J. P. 35; 78 
L. T. 25; 14 T. L. R. 140 — Jeune, P. 

48. New Will— Codicil to and Confirming 
the Destroyed Will — Revival — Words of Re- 
ference to Earlier Will Omitted from Pro- 
bate fi . — A testator made a will and two 
codicils in 1895 and destroyed them in 1898 
on making another will revoking all wills. 
In 1899 he made a codicil to the will of 1898. 
In 1900 he made a codicil to and confirmed 
the will of 1895, this codicil being prepared 
by the solicitor who prepared the first of the 
two codicils in 1895. 

Hrt.d — ^ that the last codicil did not disclose 
an intention to i evoke the latter of the two 
wills, and that the words of reference to the 
earlier will might be left out, the codicil 
would then run Codicil to my will . . 
and that probate of the will of 1898 with the 
codicils of 1899 and 1900 might be granted. 

Rogers v. Goodenough ((1862) 2 Sw, & Tr. 
342; 31 L. J. P. 49; 8 Jur. (n.s.) 391; 5 L. T. 
(n.s ) 719) followed. 

In the Goods op Eeade, [1901] P. 75; 71 
[L. J. P. 45; 86 L. T. 258— Barnes, J. 


49. Several Sheets of Paper— Destruction 
of first two— Effect of~Subsiitutio7i of two 
other Sheets signed by Testator— Effect of— 
Validity of Sheets as a Will.']— The deceased 
apparently executed a will consisting of five 
sheets of paper fastened together on June 16, 
1900. After the deceased’s death a document 
was found which had five sheets of paper, 
each with writing on one side only. It was 
found by the Court as a fact that sheets 3, 

4 and 5 were three of the original sheets of 
the will executed on June 16, 19lJ0; that 
sheets 1 and 2 were signed by the deceased 
and witnesses on or about December 9, 1901 ; 
and that the deceased destroyed the first two 
sheets of the will as it was originally exe- 
cuted before the date when sheets 1 and 2 
as they then appeared were signed by him 
and by the witnesses. 

Held— that from an examination of the 
last three sheets, 3, 4, and 5, they were prac- 
tically unintelligible and unworkable as a 
testamentary document in the absence of the 
original sheets 1 and 2; that the destruction 
of the original sheets 1 and 2 must be taken 
as having had the effect of destroying the 
validity of the whole will; that the signa- 
tures were only put on the two sheets in 
December, 1901, to identify them, and to 
make them valid if the will was valid at the 
end, but that was an abortive act, a5d the 
sheets 3, 4, and 5 had no effect by themselves, 
and had no effect to render sheets 1 and 2 
operative; that none of the sheets could be 
treated as a valid document of a testamen- 
tary character; and that the will must be 
pronounced against. 

Leonard v, Leonard, [1902] P. 243 ; 71 L. J. P. 
[117; 87 L. T. 145; 18 T. L. E. 747— 

Barnes, J. 

50. Will Torn in Pieces— Afterwards 
Pasted together— No Intention to Revoke — 
Children Interested under an Intestacy— No 
Guardian ad litem— Consent.]— The testator 
—a publican— by his will appointed his wife 
sole executrix and gave and bequeathed to 
: her " all moneys, property, and effects " of 
which he was possessed for her own disposal 
as she may desire." One night, while under 
the influence of drink and not responsible 
for his actions, he went to a tin box, took 
out therefrom his will, and tore it in pieces. 
He afterwards stuck the pieces together on 
to a newspaper. The widow applied for pro- 
bate at once, as the licensing sessions would 
be held in two days. The two children ap- 
peared by their paternal grandmother (not 
appointed ad litem by any order) and con 
sented. 

Held — that probate of the will might be 
allowed. 

In the Goods op Brassington, [1902] P. 1; 71 

[L. J. P. 9; 85 L. T, 644; 18 T. L. E. 15- 

Barnes, J 

51. Will not Forthcoming— Presumption- 
Evidence to Rebut— Presumption of Fraudu- 
lent Abstraction — Destruction animo revo- 

35—2 
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candi — Concurrent Judgments ] — If a ■will, 
traced to the possession of the testator and 
last seen there, is not forthcoming on his 
death, it is presumed to have been destroyed 
by himself ; and that presumption must have 
effect unless there is sufficient evidence to 
rebut it. 

There is a presumption against the hypo- 
thesis of fraudulent abstraction. In order 
to find for the will the Court must be 
morally satisfied that it was not destroyed by 
the testator ammo reoocandi. 

Allan v. Morrison, [1900] A. C. 604; 69 
[L. J. P. C. 141-P. C. 

52. Will Not Forthcoming — Presumption- 
Rebuttal— Declaration of Testator.}— It a 
will duly executed was in the testator'’s pos- 
session when last seen, and is not forth- 
coming after his death, there is a presump- 
tion of law that he destroyed it animo re- 
vocandi, but that presumption may be re- 
butted by evidence of facts. 

A letter written by the testator after the 
will that he had cancelled it is not evidence 
of an effective revocation, but it is admissible 
in evidence as showiug the state of mind and 
intention of the testator. 

The' evidence in the particular case held, 
by Fletcher Moulton and Buckley, L.JJ.,~ 
Vaughan Williams, L.J., dissenting— not to 
be sufficient to rebut the presumption. 

Decision of Barnes, P., (22 T. L P. 741) 
affirmed. 

In re Sykes; Drake v. Sykes, (1907) 23 T. L. R. 

[747-C. A. 

(b) Generally. 

53. Inconsistent Wills — Intention — Extrin- 
sic Evidence.]— Whether a later will is, or is 
not, intended to revoke earlier wills, must 
be decided from a consideration of their con- 
tents, aided if necessary by extrinsic evi- 
dence of the testator's surroundings. 

A later will, not containing any express 
clause of revocation and leaving a certain 
residue undisposed of, may yet revoke an 
earlier will disposing of all the testator's 
property. 

So HELD— where to admit both documents 
to probate would have made cumulative 
most of the legacies, in which case the estate 
would have been insufficient to pay them. 

In re the Estate op Bryan, [1907] P. 125; 76 
[L. J. P. 30; 96 L T. 584-Barnes, P. 

54. Intention to Vat'y Will — Codicil— Will 
not Varied Further than Actually Ex- 
pressed ]-^A testator declared his intention 
by a codicil to his will to vary and alter 
the trusts in accordance with the necessity 
of the case arising from the bankruptcy of 
his son. He repeated in effect the same 
trusts, but stopped short at the end and 
made no reference to the power given by the 
will to his son to appoint to Ms widow. 


Held — that the codicil did" not vary the 
trusts in the will further than was actually 
expressed 

In re Wood; Wood v. Wood, (1900) 83 L. T. 

[157— Far well, J. 

55. Omission of Words — Revocatory Clause 
Introduced per incuriam.]— A testator exe- 
cuted a will, drawn by a lawyer, disposing 
of his real estate, but leaving some personal 
property undisposed of. He expressed an 
intention of disposing of the latter by a 
future instrument. Subsequently he bought 
a printed form, and, without legal advice, 
disposed of his personal property, inserting 
a clause revoking all former dispositions. 

Held— that the second document was in- 
tended to be supplemental to the prior one; 
that the revocatory clause did not represent 
the testator's wishes, and that both docu- 
ments would be admitted to probate, the 
revocatory clause in the second being 
omitted. 

In the Goods of Oswald ((’1874) L. R. 3 P. 
& M. 162; 43 L. J. P. 24; 30 L. T. (n.s.) 344- 
followed 

Marklew V. Turner, (1901) 17 T. L. R. 10— 

[Jeune, P. 

56. Revocation by Marriage — Scotch Law 
as to — Englishwoman Marrying Domiciled 
Scotsman— Wills Act, 1837 (1 Viet. c. 26), 
ss. 18, 35 ] — The WiUs Act, 1837, does not 
apply to Scotland, and therefore a will deal- 
ing with movable property executed in 
England by an Englishwoman is not revoked 
by her subsequent marriage in England to 
a domiciled Scotsman. 

Westbrman’s Executor v. Schwab, (1906) 8 F. 

[132-Ct. of Sess. 

57. Words of Revocation— Several Testa- 
mentary Documents— “ Last and Only Will " 
—Previous Will ] — A testator by will dis- 
posed of his propertyj and subsequently he 
executed another document as his "last and 
only will," disposing of a policy of insurance 
only. These documents appointed different 
executors. He subsequently made a codicil 
to his will. If the second will revoked the 
first the testator would have died intestate 
as regards a large part of his property. 

Held— that the testator's intention must 
be gathered from all the documents, and all 
three documents should bo admitted to pro- 
bate. 

Lemage v. Goodban ((1867) L. R. 1 P. & 
M. 57; 35 L. J. P, 28; 13 L. T. 508) followed. 
Simpson v. Foxon, [1907] P. 54; 76 L. J. P. 7; 

[96 L. T. 473 ; 23 T. L. R. 150- 
Barnes, P. 


(c) Revocation of Gift. 

58. Devise of Beal Estate Prior to Comple- 
tion of its Purchase— Subsequent Convey- 
ance — Revocation of Devise .} — A testator de- 
•vised certain real estate, including a certain 
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public-house and other premises which he 
had contracted to purchase, but the pur- 
chase whereof had not been completed, and 
all other his real estate wheresoever and 
whatsoever to his three sons. In November, 
1834, he took a conveyance of the public- 
house and other premises to himself in fee 
to uses to bar dower. 

He died on October 28th, 1835. 

Held— that the conveyance operated as a 
revocation of the devise 

Rawlins v. Burgis ((1814), 2 V. & B- 382) 
followed. 

Decision of Court of Appeal ( (1898) 78 
L T. 825) affirmed. 

Jacob and Othees a. Jacob, (1900) 82 L. T. 

C27Q-H. L. (E.). 

59. Gift of Personalty to Legatee Abso- 
lutely— Codicil— “ Instead of Bequest in the 
Manner Expressed by Will” — Gift of Per- 
sonalty to same Legatee for Life, with Re- 
mainder to Children— Revocation pro tanto 
only.']— A. testator by his will bequeathed 
his personal estate to his two daughters S. 
and H. equally. By a codicil thereto he 
directed that, "instead of such bequests in 
the manner expressed in my said ivill to 
such daughters absolutely his executors 
should stand possessed of his personal estate 
upon trust to pay the income of one moiety 
to each daughter for life, and, on their 
deaths respectively, to pay the respective 
moieties to their respective children as the 
daughters respectively should by deed or 
will appoint, and in default to such children 
equally. The codicil contained no provision 
for the event of a daughter dying without 
issue. 

H. died without having had any issue. 

Held — that there was no intestacy as to the 
moiety of the personal estate given to H. 

In re Wilcock; Kay v Dew hirst, [1898] 1 Ch. 

[95; 67 L. J. Ch. 154; 79 L. T. 679 ; 46 W. E. 

153— Eomer, J. 

60. Gift to Son and his Children — Codicil 
Revoking Son’s Interest — Effect on Children’s 
I nterest.]—^ , by his will left his business 
to trustees to carry it on for the benefit of 
G. and his other three sons until the 
youngest attained twenty-one, and subject as 
aforesaid in trust for his four sons equally 
when the youngest attained twenty-one. 

There was a provision for any one son sell- 
ing his share to another or others, and also 
for the employment of the sons in the busi- 
ness. The trustees and sons were to pay a 
specified rent for the business premises, and 
G was to pay a specified rent for a house 
occupied by him. Such rents were payable 
to his widow or daughters, and subject as 
aforesaid, both premises were devised to the 
trustees upon trust as to one-fourth share 
for G. for life and then for his children. 

By a codicil, after expressing his dissatis- 
faction with G., and reciting that he had 
ceased to employ him in the business, and 


, had caused him to vacate the house in ques- 
I tion, W. revoked the trust as to permitting 
i him to occupy siich house, " and each and 
I every devise, bequest, <£.e.,” and “ every pro- 
vision and benefit ... to or for him,’’' direct- 
ing that "every clause of my said will pur- 
porting to entitle him to share any part or 
parts of my estate or of the proceeds, income 
or profit thereof with any other person shall 
be construed ... as if the name of my son 
G. had never appeared therein.” 

He further directed that G. should not be 
employed in the business, and left a legacy 
of ^6500 in trust for G.’s children, the interim 
interest not, however, to be paid to G. 

Held— that only G.'s own interest was 
revoked; that the children’s interests were 
not revoked, but were accelerated, and that 
they were in addition entitled to the legacy 
of .£500. 

Green v. Tribe ((1878) 27 W 11. 39) and 
Alt V. Gregory ((185G) 8 D. M. & G. 221) 
followed. 

Tabor v. Prentice ((1884) 32 W. E. 872) 
distinguished. 

In re Whitehorne; Whitehobne n. Best, [1906] 

[2 Ch. 121; 75 L. J. Ch. 537; 51 W. li. 580; 

94 L. T. C98-Buckley, J. 


V. ALTEEATIONS AND EBASUEES 

61. Alteration of TVords— Strict Settlnneni 
of Real Estate— Heirlooms to devolve there- 
with — Defeasance Clause — Construction — 
Alteration of Words — “Or” read as "Of.”] 
— A testator devised laud in strict settle- 
ment, and left heirlooms in trust to be en- 
joyed (so far as law and equity would 
permit), by the person or persons for the 
tune being in possession of the land, yet so 
that they should not vest absolutely in " a 
son or any person ” thereby made tenant for 
life, unless such " son or other person ” 
should attain the age of twenty-one 

Held — ( 1) that "or” must be read “of”; 
and that the heirlooms did not vest abso- 
lutely in the first tenant in tail who died an 
infant ; 

And (2) that they did not fall into the 
re.siduary bequest of personalty, but were 
carried over to the next person entitled to 
the land till some tenant in tail by purchase 
attained tiventy-one. 

In re Dayrbll; Hastie v. Dayrell, [1904] 2 Ch. 

[496, 73 L. J. Ch. 795; 91 L. T. 373- Joyce, J. 

62. Erasures in duly-executed Codicils- 
Codicil Undated — Interests of Infants — Ad- 
mittance to Probate without Action .] — A 
testatrix left a will and two codicils thereto. 
The first codicil was on three different sheets 
of paper, but not fastened together, other- 
«use the codicil was duly executed. Certain 
erasures were made after the date of the 
execution. Another codicil was undated, 
but the date was shown by affidavit. There 
were nine children of the universal legatee 
for life, six of whom were under age, and 
their interests were affected by the codicils. 
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Hblt) — that as the codicils were dnly 
executed it was reasonable the codicils should 
he admitted to probate without the expense 
of a probate action. 

In the Goods op Maey O^’Bkien, [1900] P. 

[208 ; 69 L. J. P. 55— Jeune, P. 

63. Obliteration — “Apparent” Words — 
Evidence— Wills Act, 1837 (7 Will. 4 & 1 Vict. 
c. 26), s. 21 ]— A holograph will originally 
contained two devises and gift of a legacy to 
the testator's son "Daniel.” The name had 
been obliterated in all three places, but 
where there was nothing to show, and the 
testator had written in the names of Daniel 
in one, and of another son Thomas in two 
other places. 

The Court, on the evidence of an expert 
that, with the aid of a magnifying glass, he 
could real the original name Daniel in all 
three places, on motion by consent of all 
parties interested, granted administration 
with the will annexed, with the original word 
" Daniel ” substituted in all three places, on 
the ground that the original words were 
" apparent ” within the meaning of sect. 21 
of the Wills Act, 1837. 

In the Goods op Bkasier, [1899] P. 36 ; 68 L. J. 

[P, 6; 47 W. R. 272; 79 L. T. 472-Barnes, J. 

64. Unaifesied Erasure-Subsequent Con- 
UrmaLion by Codicil— "H’ ills Act, 1837 (1 Vict. 
c. 26), s. 21.] — A testatrix by a will dated 
February 1st, 1901, gave a number of legacies, 
including dC200 to C , <£500 to M., and £3,000 
to S. On October 19th a servant, by the 
direction of testatrix, struck out these three 
legacies, but the alteration was not attested. 

On October 21st she executed a codicil to 
her will "bearing date February 1st, 1901," 
and revoked "the legacy of £500, which I 
have given to M.”, the codicil concluded by 
ratifying and confirming the will in other 
respects 

Heid— that the document confiimed by the 
codicil was the will in its unaltered state, 
and that therefore the legacies to C. and S 
stood unrevoked. 

In ■r.e Hav ; Kerb v Stinneab, [1904] 1 Ch 317 ; 

[73 L. J. Ch. 33, 52 W. R. 492— Buckley, J. 

65. Bequest of Adjoining Houses— Lease- 
hold and Freehold — "Leasehold” House by 
Name — Additions made to H — Purchase of 
Freehold.'}— 'Lh.e testator in 1842 owned the 
Bristol Hotel in fee and the lease (with an 
option to purchase the freehold) of certain 
premises known as Hampden House. Down 
to 1852 he occupied both houses, which ad- 
joined together, but in that year he let a 
large portion of the hotel to a tenant for 21 
years, while he himself lived at Hampden 
House, having incorporated such portion of 
the hotel as was not let with Hampden 
House. In 1861 he exercised his option of 
purchasing the freehold of Hampden House. 
He died in 1862, and by his will, made in 
the same year, he devised " all that his lease- 


hold messuages and premises Irnown as 142, 
Marine Parade, Brighton” (i.e., Hampden 
House) "with the appurtenances” to his 
wife for life; and to his wife for life, with 
remainder to his children "all that his free- 
hold estate known as the Bristol Hotel.” 

Held — that the descriptive words used by 
the testator of Hampden House, though con- 
taining the word "leasehold,” were clearly 
applicable to the premises in their enlarged 
condition and passed to his widow the 
additions which were freehold. 

Decision of Barnes, J., reversed. 

Hallbtt V. Hallett, (1898) 14 T. L. R. 420— 

[G A. 

66. Adjoining Houses and Land— Occupa- 
tion by Testator of the Whole of one House 
and Land and Part of the Land of the other 
House — Devise of the Properties by Names — 
Will speaking from Date of Testator’s 
Death.}— A testator prior to his death pur- 
chased two adjoining freehold houses known 
as Broad Green Lodge and The Cedars, 
each having a garden and piece of meadow 
land at the rear appurtenant thereto. He 
granted a lease of The Cedars with its 
garden, but without the piece of meadow 
land in the rear, which at some prior date 
he had thrown into the grounds of Broad 
Green Lodge, and had remained in the occu- 
pation thereof until his death. The testator 
by his will gave to one of his daughters the 
income to arise from (inter aha) his "Free- 
hold property known as The Cedars.” 

Held— that the will, as to the property 
comprised in it, spoke from the date of 
the testator's death, and the gift to his 
daughter did not comprise the piece of 
meadow land at the rear, nhich ivas occu- 
pied by the testator as part of Broad Green 
Lodge, but it formed part of the testator's 
residuary estate. 

In RE Potter, Stevens v. Potter, (1901) 83 
[L. T. 405 — Cozens-Hardy, J. 


VI. MISTAKE AND AMBIGUITY. 

(a) Ambiguity. 

67. Description of Legatee— Gift of Residue 
to Trustees of a Society — No Trustees of 
Society — Person Entitled to give Discharge.} 
—A testator gave the residue of his personal 
property to the trustees of the British and 
Foreign Schools in the Borough Road, Lon- 
don. At the date of the will the British 
and Foreign School Society, in which the 
testator took a great interest, had a school, 
a training college, and offices in the Borough 
Road, as well as schools in other parts of 
the country, but after the date of the will 
and before the testator's death the society 
sold their property in the Borough Road, dis- 
continued the school, and removed the col- 
lege to Islewoith and the offices to London, 
but the society had schools in other parts 
of the country. There were no trustees of 
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the society. The testator had given various 
sums to the society from time to time and 
had been one of its life governors. 

Helb— that there was an ambiguity; that 
in the circumstances the society to which 
the testator had subscribed— viz., the British 
and Foreign School Society — was entitled; 
and, as there were no trustees of it, the 
testator must be taken to have meant the 
person who was entitled on behalf of the 
society to give a discharge for the money. 

In re Vaughan; Scott v. British and Foreign 
[School Society, (1901) 17 T. L. E. 278— 
Buckley, J. 

68. Explanation hy reference to Recital in 
Codicil.'}— In case of an ambiguity in a will 
the Court may look for guidance to a recital 
in a codicil, unless such recital be obviously 
incorrect. 

Barley v. Martin ((1853) 13 C. B. 683— 
C. P.) and Grover v. Raper ((1856) 5 W. E. 
134— Kindersley, V.-C.) followed. 

A testatrix gave property upon trust for 
- her niece for life and then for equal division 
amongst the brothers and sisters of such 
niece living at her death, and A., B., and 0. 
in equal shares. In a codicil she recited 
that by her will she had divided her estate 
between, the persons named, and declared 
that a certain great-niece was to share 
equally with the others. 

Held— that the estate went not in equal 
moieties between the named persons and the 
brothers and sisters of the life tenant, but 
equally between them all. 

In re Venn, Lindon v. Ingram, [1904] 2 Ch. 

[52; 73 L. J. Ch 507; 52 W E. 603; 90 L. T. 

502— Joyce, J. 

69. Insufficient Besanption.] — A testator 
bequeathed "twenty Northern Bank shares'^ 
to a legatee. At the date of his death the 
testator was possessed of fifty-one A ” 
Northern Bank shares of the value of ^£26 
each, and seventy-two "B” Northern Bank 
shares of the value of <£13 each. 

Held — that the legatee was entitled to 
select twenty of the "A” shares as consti- 
tuting her legacy. 

O’Donnell v. Welsh, [1903] 1 Ir. E. 115— 

[M. R. 

(b) Clerical Error. 

70. Omission— Mis copying — Omission sup- 
plied by In/erence.]— Where it is clear that 
words have been omitted from a will by a 
copyist’s slip, and it can be inferred from 
other parts of the will what words have 
been so omitted, the Court will read them 
into it. 

A testator left difierent estates to his two 
sons, in each case for life with remainder to 
their respective children in tail. In the case 
of the first son the last limitation ran "and, 
in case there shall be but one daughter of 


the body of my said son, then to the use of 
such one or only daughter and the heirs of 
her body, arid in default of such issue to the 
use of my own right heirs for ever.” In 
the case of the other son the limitations were 
similar, but the italicised words were omit- 
ted. 

Held— that they should be supplied. 

Key V. Key ((1853) 4 De H. M. & G. 73- 
Dictum of Bruce, L.J.) approved. 

Phillips v. E«l, (1906) 54 W. E.517— Eady, J. 

71. Omission— Supplying Words from Con- 
text.}— M. by his will gave property to his 
daughter for life with a power of appoint- 
ment in case of her death unmarried or 
without issue. There was no gift over in 
default of appointment, but the power was 
expressly given "subject as hereinafter set 
forth.” Later on he provided that, if his 
" daughter under the circumstances above 
detailed in case of non-marriage or no 
issue,” the property should go to X. 

Held— that in the last provision there was 
clearly an omission, and that the Court 
would insert the words " failed -to exercise 
the power of appointment.” 

Munro V. Henderson, [1907] 1 Tr. E. 440— 

[Barton, J. 

72. Rectification—Striking out Words— Re- 
fusal to Insert Anything.]— The testator by 
his will left all his property to trustees, who, 
after paying all expenses and legacies, were 
"to stand possessed of the nett revenue of 
the said proceeds.” 

The Court refused to substitute the word 
“ residue ” for " revenue,” but allowed the 
wolds "revenue of the said” to be struck 
out. 

In the Goods of Bushell ((1887) 13 P. D. 7; 
57 L. J. P. 16; 51 J. P. 80G; 36 W. E. 528 ; 58 
L. T. 58— Butt, J.) and In the Goods of Hud- 
dleston ((1890) 63 L. T. 255 — Butt, J.) dis- 
approved. 

In the Goods op Schott, [1901] P. 190; 70 
[L. J. P. 46; 84 L. T. 571; 17 T. L. E. 476- 

Jeune, P. 

73 Rectification— Striking out a Word.}— 
The word “real” had crept into the resi- 
duary clause of a will by mistake before the 
word " property,” and the word “ said ” had 
become transformed into " real ” in the pro- 
cess of copying. 

Held— that it was an obvious mistake, and 
although the Court could not substitute the 
word " said ” for " real,” it could and would 
strike out the latter word, so as to give 
effect to the testator’s wishes. The grant of 
probate wonld accordingly be revoked and a 
fresh grant issued. 

Vaughan and Others v. Clerk and Others, 
[(1902) 87 L. T. 144; 18 T. L. E. 704- 

Jeune, P. 

(c) Evidence of Intention. 

74. Absolute Gift of Life Estate with 
Power of Appointment — Obscurity or Am- 
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higuity.'] — A testator, by his will dated the 
30th day of April, 1894, gave, devised and 
bequeathed all his real and personal estate 
not thereby otherwise disposed of unto his 
wife for her absolute use and benefit, sub- 
ject to the payment of his debts, funeral and 
testamentary expenses and legacies. By a 
codicil to his will, after reciting that cir- 
cumstances had occurred afiecting his pro- 
perty devised and appointed by his will, he 
deemed it advisable to revoke it; he did 
thereby revoke the same, and he bequeathed, 
devised and appointed to his wife, in the 
event of her surviving him, all his property 
of whatsoever kind, whether real or personal, 
or in possession, reversion, remainder, or 
expectancy, for, to, or over which he 'might 
be at his death seised or entitled or have 
any power of disposal, so that his wife 
“may have full possession of it and entire 
power and control over it, to deal with it or 
act with regard to it as she may think pro- 
per,” In the event, however, of his said 
wife “not surviving me or dying without 
having devised or appointed the whole or 
any part of my said property, then my said 
will dated the 30th day of April, 1894, shall 
take effect as if this my said codicil had not 
been made.'^ The testator died on 14th 
November, 1899, and his widow died on 17th 
July, 1900, having by her will dated 28th 
October, 1864, devised and bequeathed all 
her property to the testator absolutely. 

Held— that the widow took a life estate 
with a power of appointment, that she died 
without making any efiectual appointment 
of the property in question, and it passed 
upon her decease as under the will of her 
husband. 

In eb Sanford; Sanford v Sanford, [1901] 1 
[Ch. 939; 70 L. J. Ch. 591; 84 L. T. 456— 

Joyce, J, 

75. Bequest of “All the Residue and Re- 
mainder" of Specific Mortgage Debts— No 
General Residuary Bequest — Charge of 
Debts and Funeral and Testamentary Ex- 
penses — Exoneration of Specifically Be- 
queathed Mortgage Debts.'] — A testator, after 
giving the usual direction as to the payment 
of his debts, and funeral and testamentary 
expenses, and after bequeathing a number 
of general pecuniary legacies, gave and be- 
queathed all the residue and remainder of 
the' sum of £69,187 lent on mortgage to Sir 
J L., the deeds being in the keeping of 
Messrs. Blount, Lynch and Petre, of Eitzalan 
Souse, Arundel Street, Strand, and of the 
sum of ££4,000 lent on mortgage to Mrs. A. K., 
of . . . the deeds being in the beeping of 
the same firm, after payment of my just 
debts and funeral expenses and the expense 
of proving this my will, I give and bequeath 
unto the . . . Canons Eegiilar of, etc.” 
There was no general residuary bequest. 
Extrinsic evidence was offered to show that 
the testator possessed, at the time of making 
his Will, no residuary property out of which j 
to provide for the general pecuniary legacies 


already referred to. It appeared, however, 
that at the date of his death the testator’s 
undisposed of personal estate was insufficient 
for the payment of the debts, funeral and 
testamentary expenses, and the pecuniary 
legacies and an annuity bequeathed by his 
will. The question arose, on an originating 
summons, in what order the assets should 
be applied. 

Held— that no extrinsic evidence was ad- 
missible, as the words “residue and re- 
mainder ” related to a particular thing 
and were not absolute, and no ambiguity 
existed ; and that upon the true construction 
of the will the testator’s undisposed of per- 
sonal estate was liable for the payment of 
his debts and funeral and testamentary ex- 
penses, and the pecuniary legacies and 
annuity bequeathed by his will in exoner- 
ation of the specifically bequeathed mortgage 
debts. 

Decision of the Court of Appeal (sub nom. 
In re Grainger; Dawson v. Higgins, [1900] 2 
Ch. 756; 69 L. J. Ch. 789; 48 W. R. 673; 83 
L. T. 209— C. A ) reversed. 

Higgins v. Dawson, [1902] A. C. 1; 71 L. J. 
[Ch. 132; 50 W. E. 337; 85 L. T. 763- 

H. L. (E ) 

76. Bequest to Nephews and Nieces — Chil- 
dren of Named Persons — Named Person a 
First Cousin — Evidence to Show Mistake In- 
admissible.] — A testator devised and be- 
queathed the residue of his real and per- 
sonal estate upon trust for his nephews and 
nieces, children of William Harris Dwelley, 
living at his death. He never had any 
nephews or nieces. He had a first cousin 
named William Harris Dwelley. 

Held — that extrinsic evidence of the cir- 
cumstances to show that a mistake had been 
made in the will was inadmissible, and that 
the gift failed, and the property went to the 
heir-at-law and next-of-kin. 

In rb Chenoweth; Ward v. Dwelley, (1901) 17 
[T. L. R. 515-Earwell, J. 

77. Blank in Will — Bequest to Grand- 
daughter — Name left Blank.] — A complete 
blank in a will may not, but a partial blank 
may, be explained and filled up by extrinsic 
evidence. 

A testatrix by will left all her property 
“unto my granddaughter , whom I ap- 

point sole executrix.” The testatrix had 
three granddaughters who survived her. 

Held — that evidence was admissible to 
show which granddaughter was intended by 
the testatrix. 

In the Goods op Hubbock, [1905] P. 129; 74 
[L. J. P. 58; 64 W- E. 16; 92 L. T. 665; 21 
[T L. E. 333 — Barnes, P. 

78. Devise of Beal Estate — Testatrix Hav- 
ing no Beal Estate — Entitled to Proceeds of 
Sale of Realty under Trust.]— A. devised 
real estate upon trust for sale, his daughter 
B. to be entitled during his widow’s life to 
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one lialf of the income from the proceeds, 
and after his widow's death to one half of 
the capital. He directed that before sale 
such realty was to he regarded and be trans- 
missible as personalty. 

During the widow's life and before any of 
the property had been sold, B. devised all 
her real estate to trustees; she in fact had 
no real estate strictly so-called. 

Held— that npon_ the construction of the 
will aided by admissible extrinsic evidence, 
the Court could say that B. intended to be- 
queath her interest under her father's will. 

The admissibility of extrinsic evidence dis- 
cussed. 

In re Glassington; Glassington v. Bollett, 
[1906] 2 Ch 305; 75 L. J. Ch. 670; 95 L. T. 

100— Joyce, J 

79. Erroneous Recitals.']— A testatrix by 
her will left .£250 to the British Home for 
Incurables, Streatham, S.W.,” adding the 
correct name of its secretary and address of 
its ofSce. In a codicil she incorrectly re- 
cited two different legacies of ^£500 to the 
" British Home for Incurables, Streatham, 
S.W.," and correctly recited other legacies 
including one of ^£100 to St. M.'s Orphanage, 
Bayswater; she then revoked all such lega- 
cies and gave ^£500 each to the " Royal Home 
for Incurables, Streatham, S.W., and to St 
M.'s Orphanage aforesaid." 

The first legacy was claimed both by the 
British Home and Hospital for Iacurable.s, 
Streatham, and by the Boyal Hospital for 
Incurables, Putney Heath. 

Held — that, having regard to entries in a j 
book of subscriptions kept by the testatrix, 
she always distinguished the two institutions 
as the "Eoyal" and ''British," and that 
therefore the Eoyal House was entitled to 
the legacy. 

Decision of Kekewich, J. (89 L. T. 495) re- 
versed. '■ 

British Home and Hospital for Incurables v. 
[EorAL Hospital for Incurables, (1904) 90 
L. T. 601— C. A. 

80. Mere Equivocation — Right of Selec- 
tion.]— A testatrix by her will gave "my 
140 shares in the Crown Brewery Company 
. . . unto my trustees" m trust to pay 
the income thereof to the plaintiff during 
her life and after her decease in trust for 
certain persons. At the date of the will and 
of her death the testatrix had 280 shares in 
the Crown Brewery Company of which 40 
were fully paid up, and the other 240 were 
paid up to the extent of ^£2 10s. per share. 

Held — that this was not a case in which 
the right of selection arose; that an affidavit 
made by the solicitor who prepared the will 
as to the intention of the testatrix was not 
admissible; that having regard to the sur- 
rounding circumstances, the intention of the 
testatrix, as manifested by her will, was to 
give 140 of the shares upon which only 
£2 10s had been paid. 


Tapley v. Eaglctori ((1879), 12 Ch. D. 083; 
28 \V. E 239 — Jessel, M.E.) and Aston v. 
Asten ([1894] 3 Ch 260 ; 63 L. J. Ch. 834 ; 71 
L 'r. 228; 8 E 496 — Eomer, J ) considered. 

In re Cheadle, Bishop v. Holt, [1900] 2 Ch. 

[620; 69 L. J. Ch. 753; 48 W. E. 88; 83 L. T. 

297-C. A. 

81. Name and Description of Beneficiary.] 
— A testator gave property on trust for " his 
grandsons Eobert William Henderson and 
John Barnett Hendeison, or the survivor of 
them, in ease they or he shall attain twenty- 
one years." One of the testator's grandsons 
was named Eobert William Henderson, son 
j of Oliver Henderson. The testator left two 
other grandsons (the sons of a deceased son) 
named William Eobert Henderson and John 
Barnett Henderson. 

Held — that extrinsic evidence was admis- 
sible to show that William Robert Hender- 
son was the person really intended in the 
will. 

Henderson r. Henderson, [1905] 1 Ir E. 353 — 

[Kenny, J. 

82. Previous Will— Latent Amhiguify— 
Misdescription of Legatees — Evidence of 
Testator’s Previous Will.]— A testator by 
his will bequeathed legacies to such of the 
daughters of his late friend, I. S., as should 
survive the testator and be unmarried. Tlie 
testator’s friend, I. S., survived the test.ator, 
and had never been married. I. S. had five 
unmarried sisters, daughters of J. J. S., 
deceased . 

Held, on the construction of the will and 
on the evidence of a previous will of the 
testator, which gave legacies to the 
daughters of J. J. S. by a correct descrip- 
tion — that those daughters were entitled to 
the legacies. 

Decision of Kekewich, J (68 L. J. Ch. 
107; 47 W. E. 182; 79 L. T. 723) reversed. 

In re Waller; White v. Scoles, (1899) 68 
[L. J. Ch. 526; 47 W. E. 563; 80 L. T. 701- 

C. A. 

83 Previous Wills—Mistake in Description 
of Subject-matter.]~By his will made in 
1902 the testator bequeathed to his daughter 
"all my consolidated ordinary stock in the 
Midland Railway Company,” and in the 
same will bequeathed " all my preferred and 
deferred ordinary stock in the Midland 
Railway (but not any consolidated ordinary 
stock in such company) to my trustees upon 
trust” as therein mentioned. The testator, 
at the date of his will and at the time of his 
death, held 2| per cent, perpetual preference 
stock, and preferred and deferred converted 
ordinary stock in the company. He had 
before 1897 held 4 per cent, preference stock 
and ordinary stock in the company. By the 
Midland Eailvay Act, 1897, the preference 
stock was converted into 24 per cent, pre- 
ference stock, and the ordinary stock into 
preferred and deferred converted ordinary 
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stocks. Eyidence of former wills made by 
tke testator was admitted to explain tbe 
mistake in the description of the subject- 
matter of the gift. 

Held — that the testator intended by the 
first gift to pass the ordinary stock, and by 
the second gift the preference stock. 

In be Smith; Smith d. Johnson, (1904) 20 
[T. L. E. 287-Byrne, J. 

84. Tenancy in Common— Whether still 
Existing— Shares in New River Company- 
Separate Receipt of Dividends — No Formal 
Partition— Extrinsic.'] — E. devised to his 
brother G. all his share and interest of and 
in the real estate derived under their 
father’s will, and held by him as tenant in 
common with C., and which should not have 
been partitioned at the date of his death. 

E. and C. had taken as tenants in common 
under their father’s will a quantity of real 
estate, including an interest in the New 
Elver Company. The company had paid 
the dividends separately to E. and C., re- 
garding them each as the owner of half the 
interest. In 1898 by a deed, which recited 
that they had agreed for the present not 
to partition their interest in the company, 
they partitioned some of the other property, 
but the remainder was unpartitioned at E.’s 
death, and would be acted on by the devise. 

Held— (1) that the recital in the deed of 
1898 was not admissible as evidence of E.’s 
intention, and (2) that the interest in the 
New Eiver Company had been partitioned 
as far as it was capable of partition, and 
that E.’s share did not pass under the de- 
vise, but fell into residue 
In re Trimmer , Crundwbll v. Trimmer, (1904) 
[91 L. T. 26— Joyce, J. 


(d) Misdescription. 

85. Christian Name of Legatee.]— A testa- 
trix gave by her will a number of legacies, 
and amongst them, "To Percy H., son of 
G. A. H., .£200.” 

C. A. H., who was her husband’s nephew, 
had no son Percy, but one of his sons was 
usually called Bertie. Two other nephews 
of her husband had each a son bearing the 
name Percy, but neither of these claimed 
the legacy. 

Held— that a mistake had probably arisen 
from the similarity in sound, and that the 
legatee was sufficiently identified as 
Bertie H. 

In be Hooper; Hooper v. Wabneb, (1903) 51 
[W. E. 153; 88 L. T. 160-Byrne, J. 

86. Legatee.]— A testator devised his pro- 
perty in trust to pay, inter alia, a legacy 
of £500 to his " godson, the Hon. H. A. J. P., 
son of Lord G.” His godson was in reality 
the Hon. E. M. P., another son of Lord’ G. 


Held— that the l6®gacy passed to the god- 
son, the Hon. E. M. P. 

In re Blake’s Trusts, [1904] 1 Ir. E. 98— 

[V.-C. 

87. Specific Legacy — Deemed General 
Legacy.]— A. lent £21,000 to a firm of which 
S. and W. were the only partners. In 1899 
a limited company took over the business of 
the firm, and A. received debentures and 
shares in respect of her debt. 

In 1903 A. made a will containing the fol- 
lowing bequest: "To S. and W. I forgive 
the sum of £2O,O0IJ now owing to me jointly 
by them or any members of the firm.” 

Held — that S. and W. were entitled to 
£20,000 out of A.’s general assets. 

Lindgren v. Lindgren ((1846) 9 Beav. 358) 
and Selwood v. Mildmay ((1755) 3 Ves. 306) 
followed. 

Findlatbr V. Lowe, [1904] 1 Ir. E. 519— M. E. 


(e) Mistake of Fact. 

88. Gift of Legacy " in addition to ” sums 
owing by Testatrix's Hushand—F&lau demon- 
stratio ]— By her ivill, dated the 1st April, 
1895, a testatrix, among other legacies, be- 
queathed to A. " the sum of £300 in addi- 
tion to the sums owing to her from my late 
husband’s estate,” and she appointed A. and 
another person executrix and executor. The 
testatrix died on the 11th April, 1895. A. 
alone proved the will. The estate of the 
testatrix consisted almost entirely of pro- 
perty derived by her under the will of her 
deceased husband. 

A was a grandniece of the testatrix, and 
for many years had resided with her and her 
husband and had assisted them in household 
matters. She was paid a nominal salary of 
£8 per annum, it being, as she alleged, al- 
ways understood that she should be provided 
for by the sums of money given or secured 
to her by the testatrix’s husband. These 
sums were represented by an I O IJ for £500 
and a promissory note for the same amount. 
In her administration accounts she included 
the payment to herself of the two sums of 
£500. 

Held- that the testatrix being the person 
to pay, and having the whole estate of her 
husband in her hands, her intention was 
that A. should receive thereout the two 
sums of £500 plus the £300 expressly be- 
queathed to her, the reference to such sums 
as debts of her husband being a mere falsa 
demonstratio. 

Decision of Eomer, J., reversed. 

In re Eowe; Pike v. Hamltn, [1898] ICh 153; 

[67 L. J. Ch. 87; 77 L. T. 475 ; 46 W. E. 357- 

C. A. 

89. Solicitor Mistalcing Testatrix’s Interest 
in Certain Estates — Draft Will Submitted to 
Testatrix — Execution of Will— Confirmation 
-Revocation of Probate— Fresh Grant with 
Omission of Words of Limitation or Restric- 
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tion.]— A mistake arose from tlie family soli- 
citor who drew the irill of the testatrix 
having inadvertently overlooked the fact that 
the testatrix and her sister were, under the 
will of their father, joint tenants of certain 
estates and not tenants in common, as was 
the case with certain other estates owned by 
them. There was no evidence that she had, 
in fact, ever read over or had read to her 
either the draft or the will. 

Held— that a mistake was made by the 
insertion of the words "'undivided moiety 
of and in certain” in the will; that it was 
clearly shown that the testatrix never in- 
tended to impose any limitation or restric- 
tion upon the particular bequest; that this 
particular portion of the will was not 
brought to the knowledge of the testatrix in 
such a way that she must be assumed to have 
confirmed it by her subsequent execution of 
the will, although the draft was sent to her ; 
and that there must be a revocation of the 
original probate and a decree of a fresh 
grant of probate with the omission of the 
said words. 

Brisco v . Baili.ie Hamilton, [1902] P. 231; 71 
[L. J. P. 121, 87 L. T. 746-J6une, P. 


VII. INTEEPEETATION OE TEEMS. 

(a) Furniture and other Effects. 

90. ” All the Furniture and other Personal 
Effects ” — Effects used tn Business — Trade 
and Tenant's Fixtures— Hotel.l—A testator 
who carried on the business of an innkeeper 
at the Eoebuck Hotel, which he held upon a 
yearly tenancy, bequeathed " all the furni- 
ture and other personal effects belonging to 
me, and which at the date of my death are 
at the Eoebuck Hotel aforesaid, to G. A. W., 
who is now residing at the said hotel.” 
G A. W. was the manageress of the hotel. She 
brought furniture with her when she came 
to live there. She had no salary, but was ] 
entitled to a share of the profits of the busi- 
ness. As regards the furniture, some was 
used by the testator, some by G. A. 'W., and 
some 'by guests. 

Held— that all the furniture, linen, plate, 
china, glass, and other effects belonging to 
the testator, and which at the date of his 
death w'ere at the Eoebuck Hotel, whether 
they were used in the business or not, passed 
under the bequest to G. A. W., but that 
neither the trade nor the tenant-’s fixtures 
passed under that bequest. 

Finney v. Grice ((1878) 10 Ch. D. 13; 48 
L. J. Ch. 247; 27 W. E. 147), considered. 


elude .'] — A testator devised to his widow 
his freehold house. No. 11, SL. James Square, 
“together with all the furniture and con- 
tents therein and appertaining thereto.” 

Held — that under these words the widow 
was entitled to a collection of medals and 
coins m the house, a quantity of yacht linen 
from a yacht formerly owned by testator 
(also in the honse), and three carriages used 
by the testator during the London season, 
but at the time of his death stored at a Lon- 
don coachbuiId6r'’s. 

That she was not entitled to some money, 
guns, debentures, promissory notes, and 
other ehoses in action, which were in the 
house at the time of testator’s death. 

In be McCalmont; Eooper, v, McCalmont, (1903) 
[19 T. L. E. 490-Eady, J. 


92. “Household Furniture, Boohs, Sc., and 
other Effects "—Jewellery— Horses and Cat- 
riages.']—A testator bequeathed his “house- 
hold furniture, books, pictures, paintings, 
engravings, plate, linen, china, and other 
efiects.” 


Held— that the will was so worded as to 
show that accoi’ding to a reasonable con- 
struction of it the testator must have in- 
tended to use the term “ other effects ” in a 
limited and restricted sense; that the only 
limitation which could be suggested was that 
of the same kind as previously enumerated, 
namely, such thing as were about the house. 
Jewellery, therefore, did not, but carriages, 
horses, and pictures, whether in the house 
or elsewhere, did fall under the designation 

Parker v. Marehant ((1842), 1 Y. & C 290; 
11 L. J, Ch. 223— Knight-Bruce, V.-C.) fol- 
lowed. 


In re Hammersley; He^sman v . Hammersley, 
[1899] 81 L. T. 150— Stirling, J. 


93. Household Property— Besiduary Gift— 
Jl^hat constitutes. 2— A. by her will appointed 
executors and trustees, and, after giving cer- 
tain specific legacies, continued : “ W ith the 
exception of the above legacies, I direct that 
the remainder of my household property, in- 
cluding house in M., should be sold, and, 
after paying funeral, testamentary expenses, 
and debts, be divided as therein mentioned. 
Her personal estate comprised two leasehold 
houses, shares, money on deposit at the bank, 

; and household furniture. 

Held — that under the above bequest the 
entire residue of her personal estate passed. 

In be Johnson; Sandy v . Ebilly, (1905) 92 
[L. T. 357— Earwell, J. 


In BE Seton-Smith; Burn and v . "Waite, [1902] 
[1 Ch. 717; 71 L. J. Ch. 386; 50 W. E. 456; 

86 L. T. 322— Buckley, J. 

91. “ Furniture and Contents "—Devise of a 
Freehold House “together with the Furni- 
ture and Contents therein and Appertaining 
thereto "—What Property such B^ords in- 


94. “ Other Articles of Household _ or 
Domestic Use and Ornament"— Words ejus- 
dem generis — Cultivation and Use for Orna- 
mentaiion.2—A testator by his will be- 
queathed " All my household furniture, 
plate, hnen, china, glass, printed books, 
musical instruments, wines, liquors, horses, 
carriages, and other articles of household or 
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domestic use or ornament'^ to his widow; 
he gave the residue of his property to trus- 
tees upon trust for sale and conversion, and 
to hold the proceeds of sale upon trust to 
provide an annuity for his widow, and sub- 
ject to such annuity to divide the same 
among certain children of his deceased 
sisters. The testator died possessed of a 
large and valuable collection of orchids, 
which were kept outside the curtilage of his 
dwelling-house. It was proved that from 
time to time some of the plants were 
brought into the dwelling-house for orna- 
ment, and such plants were from time to 
time replaced by others. The orchids were 
sold for .£3,271. 

Held— that an inquiry must be directed as 
to what plants were from time to time used 
for ornament, and that the testator^s widow 
was entitled to the proceeds of the sale of 
such plants. 

In re Owen; Peat v. Owen, (1898) 78 L. T. 463— 

[Stirling, J. 

95. Pictures— Bequest of Pictures for Use 
and Enjoyment during Life— Letting Flat 
containing Pictures.’]— A. testator left certain 
pictures on trust to permit L. to have the | 
use and enjoyment thereof during her life. 
L. had some of the pictures in a flat which 
she let furnished for a short term. 

Held— that she was entitled to do so. 

Marshall v. Blew (2 Atk. 217) followed. 

In be Williamson, Murray v. Williamson, 
[(1906) 94 L. T. 813-Eady, J. 

96. Plate in one Mansion House at Testa- 
tor’s Death given to one Legatee-Similar 
Gift to another Legatee of Plate in another 
Mansion House — Plate usually in one House 
Temporarily in the other at Testator’s 
Death.]— A testator by his will gave all his 
pictures, plate, &c., in each of his two man- 
sion houses, E. and B., to trustees upon 
trust to permit the same respectively to go 
along with and be used and enjoyed by the 
persons respectively for the time being en- 
titled under the will to the possession of the 
respective mansion houses in or about which 
the said pictures, plate, &c., should be at 
the time of the testator’s death. The testa- 
tor directed an inventory to be made of the 
said pictures, plate, &c., belonging to each 
of the mansion houses, one copy to be kept 
by the trustees of the will and the other by 
the person entitled for the time being to the 
enjoyment of the same. E. was the testator’s 
principle place of residence, B. being used 
by him during the hunting and shooting 
season. It was the testator’s custom when 
he went to take a quantity of plate with him, 
and at the end of his residence at B. the 
plate was returned to E. The plate taken 
on these occasions was not always the same. 
A large quantity of plate which had been 
taken from E. was in this way in B. at the 
date of the testator’s death, which took place 
at B. Soon after the testator’s death the 
plate was sent back to E. and kept there. 


Held— on the construction of ^he will, that 
the whole of the plate actually in B. at the 
date of the testator’s death passed to the 
devisee of that house. 

Decision of Warrington, J. (22 T. L. E. 81) 
affirmed. 

In be the Earl of Stamford; Hall v. Lambert, 
[(1906) 22 T. L. E. 632-C. A. 


97. Sum of Money in Box — Ejusdem 
generis Buie— Bequest of House Furniture 
and Whatever is in House— Bequest of Resi- 
due.] — A testator bequeathed to E. “my 
house furniture and whatever is in the house 
I now dwell in, and in the house adjoining.” 
There was a residuary bequest 
After his death a sum of dfi320 was found 
in his house in a box, in which he was in 
the habit of keeping money. 

Held— that the money did not pass under 
the bequest to E., but fell into residue. 

In re O’Bbibn; O’Brien v. O’Brien, [1906] 1 
[Ir. E 649 — M. E. and C. A. 


98. Wool in Store forming part of Resi- 
dence-” Household Furniture and Effects in 
my Residence.”]— A testator bequeathed his 
house in A. street to his son for life, and 
bequeathed to him " all my household furni- 
ture and effects in my residence, A. street 
aforesaid.” At the time of the testator’s 
death there was a large quantity of wool, 
part of his stock-in-trade, stored in a store 
which was at the rear of and admittedly 
formed part of his residue. The will con- 
tained a residuary bequest. 

HELD—that the wool did not pass under the 
bequest to the son, but was included in the 
residuary gift. 

MacPhail V. Phillips, [1904] 1 Ir. E. 155— 

[Barton, J. 


(h) Illegitimate Children. 

99. Bequest to Nephews and their Issue — 
Illegitimate Son of a Nephew— Included in 
Other Passages with the Nephew’s Legiti- 
mate Children — Held Entitled to Share .] — 
A testator left property in trust for his 
niece M. for life, and, after her death, for 
such of hiB eight other nephews and nieces 
as should be alive and the issue of such of 
them as might predecease M. One of the 
nephews G. died in M.’s lifetime leaving an 
illegitimate son S. In three earlier pas- 
sages of the will the testator had used the 
following expressions : “G. . . . and his 
issue (including S. hereinafter named);” 
“Children and child of G. . . including 
amongst such children and child S. the ille- 
gitimate son of my said nephew ;” “ if there 
shall be no child of iny said nephew, includ- 
ing the same S., living at my death,” 

HELD—that the testator had for the pur- 
pose of his whole will recognised S. as a child 
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of G , aud that S ivas entitled to share 
on M.’s diath as “ issue of d.” 

In re Smiltbr; Bedford v Hughes, [1903] 1 
[Oh 198; 72 L. J. Ch 102, 51 W. E. 231, 87 
L. T 644— Kekewich, J 

100. ” Children ” — Children horn of a 
Woman with whom Testator was Living as 
his TFi/e.]— The testator -vvent through a 
form of marriage ivith his sister's daughter, 
and they lived together as husband and wife, 
she taking his name. Three weeks before a 
daughter nas born to them he made a will 
in which, after giving legacies to the lady’s 
brothers, he gave the residue of his property 
to a trustee upon trust for the lady, describing 
her by his oivn name and also by her maiden 
name, for her life, and from and after her 
death “ in trust for all her children living 
at my decease, who, being sons, shall attain 
the age of 21 yeais, or, being daughters, 
shall attain that age or marry undei that 
age, in equal shares; and, if there shall be 
only one such child, the whole to be in trust 
for that one child ” The testator then went 
abroad and died abroad Before the testator 
died a daughter was born, of which fact the 
testator was made aware. 

Held — (1) that a gift by will {secus by 
deed) to a woman's future illegitimate chil- 
dren born in the donor's lifetime and not 
defined by reference to paternity is not void 
for uncertainty or contrary to public policy. 

Occleston V Fullalove ((1874) L. E, 9 Ch. 
147) and In re Eastie ((1887) 35 Ch D. 728; 56 
L. J. Ch. 792; 35 W. E. 692, 57 L. T 168— 
Stirling, J.) followed. 

(2) that, upon the tiue construction of the 
will, the testator intended to use the word 
children " as including illegitimate chil- 
dren, and that, therefore, the daughter was 
entitlevl to the residue contingently upon 
attaining 21 or marrying. 

In re Loveland; Loveland v. Loveland, [1906] 
[1 Ch. 542; 75 L. J. Ch. 314; 94 L. T. 336; 

22 T. L. E 321 — Eady, J 

101. ‘^Children belonging to me” — Will 
of Mother — Future Illegitimate Children— 
Validity of Provision for ] — A spinster made 
a will leaving her property in trust for all 
the children who might belong to her at the 
date of her death. Two years later she had 
an illegitimate child who survived her 

Held — ( 1) that there is a distinction be- 
tween a provision for future illegitimate 
children made by a man and by a woman, | 
the que.stion of immoral consideration not 
arising in the latter case; and, therefore, 

(2) that the child took under the will and 
was entitled to probate. 

In the Goods op Erogley, [1905] P. 137, 74 
[L J. P. 72, 54 W. E. 48; 92 L. T. 429 ; 21 
T. L. E. 341-Dean, J. 

102. Children of a Daughter — Treated as 
Grandchildren.'] — A testatrix left property 


to her daughter M. for life for her separate 
use, so that she could not have power while 
uiidei coverture to dispose of the same, and 
after her death to her children. 

M. had children by a man with whom she 
had lived -without marriage, and who had 
died before te3tatri.v. Her children had 
been much in her mother's house and had 
been treated by her as her grandchildren. 

Held— that they were entitled to the pro- 
perty m remainder to M. 

O'Loughlin V. Bellew, [1906] 1 Ir. E. 487— 

[Walker, L. C 

103. Gift to Children hg Name of Legacy 
and Share of liesuiuc—Cxift to Next-of-Kin 
of Children in Default — Illegitimate Chil- 
dren — Persons Entitled under the Statuie 
of Distribution.] — A testator bequeathed a 
pecuniary legacy to each of his seven chil- 
dren by name, and he directed his trustees 
to stand possessed of his residuary estate 
after the death of his wife in trust in equal 
shares for such of his seven children there- 
inbefore named as should be then living 
and should have attained, or should attain, 
the age ot twenty-one years. And the tes- 
tator directed his trustees to retain the 
legacy, and the shaie of his residuary estate 
which any daughter of his might take under 
the provisions theieiubefore contained, and 
to hold the same upon trust to pay the in- 
come of each such daughter's legacy and 
share to her during her life for her separate 
use, and from and after her death upon 
trust to pay the income to her husband for 
life or any less period, if she should so direct 
or appoint, and subject thereto in trust for 
her children, and in default of children ihen 
to persons entitled under the Statute of Dis- 
tribution, in case she had died possessed 
thereof without having been married. One 
of the daughters was one of three illegiti- 
mate children, and died leaving a husband 
surviving her, but without having had any 
issue; she never in any way exercised 
the power ot appointment in favour of her 
husband. 

Held — that the testator treated all his 
children as akin to one another, and that 
the persons intended to take the gift over 
were the next of kin, not on the footing that 
the illegitimate childien were of km to no- 
body, but on the footing that they were of 
kin to those described by the testator as 
their brothers and sisters. 

In re Stanley’s Estate ((1868) L. E. 5 Eq. 
303— Page Wood, V.-C.) overruled. 

Decision of Kekewich, J. ([1901] 2 Ch 578; 
70 L. J. Ch. 856, 50 W. E. 102, 85 L. T. 447), 
rsviii'scd. 

In re Wood; Wood-d Wood, [1902] 2 Ch 542; 
[71 L J. Ch. 723, 50 W. E. 695; 87 L. T. 316, 
18 T. L. E. 710-C A. 


104. Reputation as Children at Date of 
Will— Gift of Residuary Estate to Children 
—Child Born after Date of Will hut before 
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the Death of Testatrix— Exclusion.'}— A tes- 
tatrix by ber will made on 17tli July, 1876, 
bequeathed her residuary estate “in trust 
equally for all such of the children (being 
daughters) of” her nephew B. Du B., her 
niece A. A., wife of J. A . and her niece 
J. H., wife of G. H., “as shall live to attain 
the age of twenty-one years or inarrj’' under 
that age, and each child shall be paid her 
share on attaining that age or marrying 
under it.” The testatrix died on 2nd July, 
1883. E. Du B. was then, as he had been 
for many years previously, living with a 
person reputed and believed by the testatrix * 
and the rest of the family to be his lawful 
wife, and there was issue of this union three 
daughters, Gertrude and Alice, born before 
the date of the will, and Jessie, born after 
that date on 8th April, 1879. It was proved 
that the testatrix died in the full belief that 
the three reputed daughters of E. Du B. 
were included as children, being daughters 
of E. Du B. in the class among whom she 
had directed her residuary estate to be 
divided. It was contended that they were 
not so included, and that none of them took 
a share. 

Held— that the children Gertrude and 
Alice must be treated and share as 
daughters of E. Du B. in the distribution of 
the residuary estate j that, as Jessie was not 
in existence at the date of the will, and not 
having been a reputed child of Du B. at 
the date of the will, she was not entitled 
to any share under the residuary gift. 

Holt V. Sindrey ((1868) L. E. 7 Eq 170; 
38 L. J. Ch. 126; 17 W. E. 249; 19 L. T. 
0G9), and Hill v. Crook ((1873) L. E. 6 H. L. 
265; 42 L. J. Ch. 702; 22 W. E. 137-H. L.) 
d.isoLiss©d. 

In re Bolton ((1886) 31 Ch. D. 542 ; 55 
L. J. Ch. 398; 34 W. E. 325) followed. 

In EE Du Bochet; Mansell v Allen, [1901] 2 

[Ch. 441; 70 L. J. Ch. 647 ; 49 W. E. 588, 
84 L. T. 710— Joyce, J. 

105. Gift to Specified Number of Illegiti- 
mate Children— Benefit of Illegitimate Child 
of whose Existence Testator was Ignorant— 
Presumption — Evidence of Intention.} — A 
testator gave a share of the residue of his 
estate to the three children respectively of 
C. L., born prior to her marriage with him, 
knowing that she had three illegitimate 
children of whom he was the father. 

Held— that in the absence of proof that the 
testator knew of an illegitimate daughter by 
another man, there was no ground for hold- 
ing that the testator intended to include her 
in the gift. 

In be Mato; Chester, v. Kexbl, [1901] 1 Ch. 

[404; 70 L. J. Ch. 261; 84 L. T. 117- 

Earwell, J. 

106. Illegitimate Son recognised as a "Son” 
—His Children therefore included in Grand- 
children ]— A testatrix appointed “ my son 


G. K. and my son-in-law L. G ” trustees and 
executors. She gave her residuary estate 
for division “between all my grandchil- 
dren.” 

G. K. was illegitimate. 

Held— that as she had recognised him as 
her “son,” the term grandchildren would 
include his children. 

In be Kiddle; Gent v. Kiddle, (1905) 53 W. E. 

[616; 92 L. T, 724-Kekewich, J. 

107._ Intention of Testatrix Mistaken as to 
Legitimacy — Boman-Dutch Law.} — Efiect 
given to the express intention of a testatrix 
to benefit a specified class of children, even 
where she was in error in believing that as 
a fact they had been legitimated by the 
Roman-Dutch law, which legitimates children 
born out of wedlock when the parents are 
subsequently married by lawful ceremony. 

In be Plant; Griffith v. Hill, (1899) 47 W. E. 

[183— Kekewich, J, 


(c) “ Issue.” 

108. “ Gift over to Other of my Children 
and their Issue” — Issue of Children not 
Predeceasing Testatrix.}— A will contained 
a gift over, upon failure of the line of one 
of testatrix's children, in favour of her other 
children and their issue, subject to the con- 
dition that only those who took under the 
original gift should share in such gift over. 

One of the children died without issue, 
and the question now arose as to whether 
A, and B. (two of the grandchildren) were 
entitled to share in the distribution of such 
child's original legacy. 

A. and B. took original shares under the 
will in substitution for their mother, who 
was alive, but received no legacy. 

Held— that A. and B, were entitled to 
share in the distribution; the word “issue” 
must receive its plain and ordinary meaning, 
aud could not be restricted to the issue of 
those children who died in the lifetime of 
the testatrix, unless the rest of the will 
clearly required such a restricted meaning; 
and in the present case there was nothing 
inconsistent with the ordinary meaning. 

Edtvean and Others v. Aechbr and Others, 

[1903] A. C. 379; 72 L. J. P. C. 85; 89 L. T. 

4; 19 T. L. E. 561-P, C. 

109. Legacies to be Settled on Marriage 
on Daughters, and on their Demise on their 
Issue — Issue read as Children.}— A testator 
bequeathed to each of his four unmarried 
daughters ^610, 000 New Government Stock, 
to be paid and assigned to each as a mar- 
riage portion on their respective marriages, 
and i620,000 Old Government Stock, to be 
settled on each marriage strictly on his said 
daughters, and on their demise on their 
lawful issue, share and share alike, not to 
be subject to the control of any husband his 
daughters might marry, and in case of any 
of his said daughters dying and leaving no 



1117 


WILLS. 


1118 


Interpretation of T&xm.B—Coiitmaed. 

lawful issiie'^to attain fltwenty-one or get 
married, then such share of Old Stock to 
be divided, share and share alike, between 
the survivors of his said four daughters. 

Held— that the word " issue ” should be 
restricted to children. 

Habeis V. Loftds, [1899] 1 Ir. E. 491— V. C. 

110. Several Gifts over to Issue restricted 
to Children — One Gift over not so restricted 
— Uniform Meaning.'] — Whenever in a deed, 
or will, or other document, it is found that 
a word used in one part of it has some clear 
and definite meaning, then the presumption 
IS that it is intended to mean the same thing 
Avhere, when used in another part of the 
document, its meaning is not clear. 

A testator bequeathed twelve distinct 
legacies, with gift over to the issue of the 
legatee dying in his lifetime. In the case 
of eleven of the legacies the gifts over con- 
tained words restricting, either expressly or 
by the application of the principle of Sibley 
V. Pernj ((1802) 7 Ves. 522; G K. E. 183), the 
class of issue to children. The word “issue'’' 
in the gift over of the remaining legacy was 
not qualified by any such restriction. 

Held— that as regards the solitary case 
where the testator had not clearly defined 
his meaning of the word “issue," he had, 
from the use which he had made of the 
word in other parts of his will, shown that 
he meant it to have the more limited mean- 
ing— that is, that in that case also the word 
“ issue " was to have the common significa- 
tion of “ children." 

Decision of Kekewich, J. ([1899] 1 Ch. 703; 
68 L. J. Ch. 319; 47 W. E 374; 80 L. T. 257), 
reversed. 

In ee Bieks; Kenyon v. Birks, [1900] 1 Ch. 

[417; 69 L. J. Ch. 124; 81 L. T. 741-C. A. 

(d) Miscellaneous. 

111. "'Lessees or Holders of the Present 
heases."]- A testator by his will left his real 
estate “to the lessees or holders of the pre- 
sent leases in the quantities, dimensions, 
and measurements set forth in their respec- 
tive leases." 

Held— that the words should not be con- 
fined to the original lessees, but included the 
assignees of the original leases. 

King v. Eymill, (1898) 67 L. J. P. C 107; 78 
[L. T. 696-P. C. 

112. Locality of Property— Personal Pro- 
perty “in United Kingdom” — "In South 
Africa "—Shares and Bonds in Foreign Com- 
panies — Shares Transferable in London and 
Abroad — * Locality!— “ Home " Trustees— 
"Foreign" Trustees.]— A. testator left to 
"home" trustees all his personal estate in 
the United Kingdom, and to _“ foreign " trus- 
tees all his personal estate in South Africa 
upon different trusts. He possessed— 


(a) Bonds in a South African Water Com- 
pany, which had no office in England; the 
bonds were at his London Bank, but were 
only payable in South Afiica 

(h) Shares in mining companies constitu- 
ted under the colonial la’ivs, and having their 
head offices in South Africa; they had also 
duplicate registers and offices in London 
where shares could be transferred; the cer- 
tificates were at the testator’s London Bank. 

Held— that the bonds passed to the 
“foreign" trustees, but the shares to the 
“home” trustees. 

In ee Clark; McKecknie v. Clark, [190-4] 1 

[Ch. 294 ; 73 L. J. Ch. 188; 52 W. E. 212; S!) 

L. T. 736; 20 T. L. E. lOl-Parwell, J. 

113. "Domestic Servant” — Laundi c.ss .] — 
The plaintiff had been over ten years m a tes- 
tator’s service as laundress; she received .£60 
per annum, paid quarterly, and ivorked in a 
laundry in a yard adjoining his house, but 
supplied her own food and lived in her own 
house some distance away. 

Held— that she w'as not entitled under his 
will to a legacy as a “ domestic servant.” 

Ogle V. Morgan ((1852) 1 De G. M. & G. 
359) followed. 

In re Ogilby; Cochrane v. Ogilby, [1904] 1 
[Ir. E. 525-M. E. 

114. Servants — Legacy of "One Year’s 
IVages" — Only Servants Hired by the Year, 
or whose Wages Calculated by the Year .] — 

A legacy to servants of “one year’s wages” 
does not extend to servants whose wages are 
calculated by the week or month. 

Blackwell v. Pennant ((18r)2) 22 L. J. kl. C. 
155; 9 Hare 551), followed. 

Decision of Joyce, J. ((1904) 73 L J. Ch. 
847), afiirmed. 

In ee Eavenswoeth; Eavenswoeth v. Tin- 

[dalb, [1905] 2 Ch. 1 ; 74 L. J. Ch. 353 ; 92 L. T 
490; 21 T. L. E. 357— C. A 

(e) “Money.” 

115. “ Any Money . . . that may be in my 
Possession at my Death" — Beversionary In- 
terest — Residuary Personal Estate ] — ^The 
only clause in her will by w'hich a testatrix 
disposed of her residuary personal estate 
was this ; Any money not mentioned in the 
aforesaid bequests that may be in my'pos- 
session at my death, after payment of my 
debts, funeral and testamentary expenses, I 
give absolutely to C. T. W. P.” 

Held — that it was obvious from the nature 
of the previous bequests [investments] that 
the testatrix did not use the word money ” 
in the strict literal signification of the word 
as denoting cash; that the word "money” 
as it is given in the form of money remain- 
ing after payment of debts and funeral and 
testamentary expenses, meant the residuary 
personal estate; the words "that may he in 
my possession” were not used with reference 
to the distinction which lawyers draw he- 
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tween interests in possession and in rever- 
sion, that the testatrix intended to dispose 
of her whole personal estate which vas not 
specifically given, and, therefore, included a 
reversion'll y interest in personalty. 

In BE Egan, IIills v Penton, [1899] 1 Ch. G88, 

[98 L. J Ch 307, 80 L. T. 153— Stirling, J 

116. “Balance’’ — Gift to Widow — Gift 
Over of "Balance,” if any, of Money, dc , if 
any, on her Be-warriage.^ — A testator gave 
the re.sidue of his eslate to his wife for her 
sole use and benefit so long as she should con- 
tinue his widow. Should she marry again, 
Ihen the '‘’balance,’'’ if any, of the money 
and farm stock, not to exceed =6100, should 
be divided between his brothers and sisters, 
if any should be living. The widow married 
again on Juno 1st, 1901, and alleged that at 
that date illOO only of the resultic remained 
in her hands iiiiexponded 

Heed — that that "balance” meant the bal- 
ance of residue unexpended on the day of 
the second marriage, and that an incxuiry 
must be directed what was the amount of 
the balance, if any, of money and proceeds of 
sale of farm stock, part of the residual y 
estate of the testator renpaimng unexpended, 
in the hands of the iilaintiff on the Ist June, 
1001, tlie date of her .second marriage. 

In be Eowland, Jones r. Eowlvnd, (1902) 8G 
[L T 7S-Eady, J. 

in. " Book Debts Balance on Business 
Account at Bank— Gonst ruction ] — A bequest 
of the "effects used m the business earned 
on by me , . . and all book-debts owing to 
me, and the benefit of all contracts entered 
into by me in respect of the said business at 
the time of my decease,” 

Held — not to include a balance on the busi- 
ness account at a bank. 

In be Haioh, (1907) 51 Sol. Jo. 343 — Parker, J 

118. "Money in Bank” — Money upon De- 
posit ]— A testator left to his wife " all 
moneys ... in any other banks in my 
name.” 

Held— that this phrase included a deposit 
receipt for ^62,000, repayable four years after 
its date. 

Russell v. B.un, (1903) 5 E 716— Ct. of Sess. 

119. "Money in Banks” — Legacy due to 
Testatrix, but not Known of by her — Paid 
into a Bank in Trust for her.'] — A testatrix 
at the time of her death ivas entitled to a 
legacy (of which owing to her illness she 
knew nothing) from a brother, the executors’ 
agents paid it into a bank in their names in 
trust for her. 

Held — that it did not pass under the be- 
quest by her of " any money in banks after 
paying my lawful debts, &c.,” but passed to 
her next-of-hin, her wull containing no other 
directions as to the disposition of her estate 
Masson v. Smellie, (1904) 6 E. 148— Ct. of Sess 


120. "Moneys Owing” — Money on Deposit 
at Bank — Payable o^ily after Notice.] — A be- 
quest of "moneys owing to” a testatoi cai- 
ries money standing in his name at the bank 
on deposit account and bearing interest, 
whether it be withdrawable upon demand or 
only after seven days’ notice. 

In be Derbyshiee, Webb v Deebyshiee, [1906] 

[1 Ch. 135; 75 L J. Ch. 95, 54 W. R. 135; 91 
L. T. 138— Buckley, J. 

121. "Ready Money ’’—Money on Deposit.] 
—Money on deposit at a bank, withdrawable 
upon fourteen days’ notice, does not pass 
under a gilt of " ready money.” 

Mai/ore v Mayore ([1897] 1 Ir. R. 321) 
follow'ed. 

In be WiiEELEB, Hankinson 1’ IIaytee, [1904] 

[2 Ch GG, 73 L J. Ch 576; .52 W R 586, 
91 L. T 227-WarringLon, J. 

122. "Ready Money” — ‘‘Pecuniary Invesl- 
mcnls ” — Money on Deposit at Bank ]— A be- 
quest of “ ready money ” will not include 
money on deposit at a bank and subject to 
more than twenty-four hours’ notice of with- 
drawal, noi, in the absence of special indica- 
tion, will a bequest of peennary investments 
include such money. 

In re Price; Price v. Newton, [1905] 2 Ch. 

[55; 74 L J. Ch. 437; 53 W. R. GOO; 93 L. T. 

44— Parwell, J. 

123. "The Rest of My Money” — No 
E n ecu tor Appointed— No Gift of Residue]— 
There is no absolute technical meaning gnen 
to such a word as " money ” m a w'ill, but 
its meaning in every case must depend upon 
the context, if there is any, which can ex- 
plain it, and those surrounding circumstance, s 
wdiicli the Court is bound lo take into con- 
sideration in determining the construction. 

A testator by his will appointed no 
executor, but after revoking all former walls 
and codicils, he bequeathed c£100 to his 
brother, and left "the rest of my money” to 
be equally divided amongst six persons, 
whom he named There was no gift of 
residue The estate consisted of money, per- 
sonal effects, and a policy of insurance 

Held— that the use of the term "money” 
in the will was intended by the testator to 
cover all his personal estate. 

Prichard v. Prichard ((1870) L. R. 11 Eq. 
232 ; 40 L. ,T. Ch. 92; 19 W. R 226; 24 L. T. 
(ns ) 259), and In re Cadogan ((1883) 25 Ch 
D. 154, 53 L. J. Ch. 207; 32 W. R. 57; 49 
L. T. G6G) followed. 

In the Goods op Brajilby, [1902] P, 106; 71 
[L. J. P. 32; 85 L. T. 645— Barnes, J. 


(f) Real or Personal Estate 

124. Advowsons in Gross — " Beal Estate in 
the County of L.” — Apt W ords— Surrounding 
Cii cunistances ]—Gr. H., who owned two ad- 
vowsons, both situate in the county of L., 
and close to an estate which he had purchased 
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there, gave one of his sons the option of ac- 
quiring this estate, "and all other my real 
estate in the county of L." at a certain price, 
as part of his share under the will, and in 
the event of his exercising that option de- 
vised to him the said estates absolutely. The 
son having exercised the option, the question 
was now raised whether these advowsons, 
which were in gross, passed under the will. 

Held — that upon the general tenor of the 
will construed with reference to the sur- 
rounding circumstances, the advowsons 
passed under these words. 

Crompton v. Jarratt (30 Ch. Div. 298) con- 
sidered. 

In be Hodgson ; Taxloe v Hodgson, [1898] 2 Ch. 

[515; 67 L. J. Ch. 591; L. T. 345; 47 W. R. 

44— Eomer, J. 

125. " Chattels Beal " — Bent Charge issuing 
out of Leaseholds.}— A. rent charge issuing 
out of leaseholds held for a term of years is 
a " chattel real ” passing under a devise of 
real estate and chattels real. 

Decision of Byrne, J., [1904] 1 Ch. Ill; 73 
L. J. Ch. 98; 20 T. L. E. 71— affirmed. 

In be Dbaseb ; Lowtheb v. Fbasee, [1904] 1 

[Ch. 726; 73 L. J. Ch. 481; 52 W. R. 516; 91 
L. T. 48; 20 T. L. R. 414-C. A. 

126. Devise’"— * Personal Estate and 
Effects”— Beal Estate held to be Included.} 
—Subject to payment of his debts, W. gave, 
devised and bequeathed his "personal estate 
and efiects whatsoever and wheresoever and 
of what nature or kind soever . . to Ms 
wife, "her heirs, executors, . . . &c.'" 

Held— that, having regard to the charge 
of debts, and the use of the words " devise ” 
and " heirs," the real estate must be taken 
as included in the gift to his wife. 

In be Wass, In be Clabk, (1907) 95 L. T. 758— 

[NeviUe, J. 

127. "Estate and Effects” — Besiduary 
" Gift and Bequest ” of— Trusts pointing to 
Personalty— Whether Beal Estate included,} 
—The Court always leans against an intes- 
tacy. 

A will contained the following words ; " As 
to all my ready money, securities for money, 
stock in any of the public stocks of Great 
Britain, and all the rest, residue, and re- 
mainder of my estate and effects whatsoever 
and wheresoever, I give and bequeath the 
same and every part thereof" to executors 
upon certain trusts. In describing the 
trusts the testator used the words "in- 
come," interest, dividends, and annual 
proceeds,” "produce,” and "the said trust 
moneys, stocks, funds, and securities.” He 
had not otherwise disposed of his real 
estate. 

Held— that, "■ efiects " being sufficient to 
pass all the personal estate, prim& facie 
BD.— VOL. III. 


"■estate" must be taken to refer to realty; 
that "give” is efiective to pass realty; and 
that the inappropriateness of some of the 
language used was not sufficient to prevent 
the Court treating the "gift” as a good 
residuary devise. 

D’Almaine v. Moseley ((1853) 1 Drew 629; 
Fullerton v. Martin (1853) 22 L. J. Ch. 893; 
and Saumarez v. Sauniarez (1839) 4 My & 
Cr. 331; 48 R. E. 116) followed. 

Kibby-Smith V. Pabnell, [1903] 1 Ch. 483 ; 72 
[L. J. Ch. 468; 51 W. R. 493-Buckley, J. 

128. " Freehold Lands and Sereditainents 
at M.” — Two Freehold Fields— Two Fields 
" Customary Freehold ’’—Latter held to be 
Included.}— In 1886 testatrix inherited from 
a brother, who died intestate, four fields at 
M.; two of these fields only were really free- 
hold, the others being privileged copyholds, 
but it was proved that land of this tenure 
was locally known as "customary freehold,” 
or merely "freehold"; the testatrix was 
never admitted, nor did she ever pay any 
customary rent, and there was no reason to 
suppose that she was aw'are of any distinc- 
tion of tenure. 

By her will, made in 1899, she devised 
her "freehold land and hereditaments at 
M." to the defendant, who had for, many 
years rented from her all the four fields. 

Held— that under the circumstances all 
the four fields passed under the devise of 
freeholds in spite of the fact that there was 
a residuary devise. 

In be Steel; 'Wappett v. Robinson, [1903] 1 

[Ch. 135; 72 L. J. Ch. 42; 51 W. R. 252 ; 87 
L. T. 548— Eady, J. 

129. Gift of Life Interest in Beal Estates 
and Personal Estate followed by Gift of 
" Personal Estates ” — " Personal Estates ” ' 
Held to Include Beal Estate.} — A testator, 
after giving and bequeathing his real 
estates and all his personal estate and efiects 
to his wife for her life, after her death 
gave to certain relatives "an equal share 
of my personal estates, etc., etc." 

Held— that the gift after the death of the 
wife included the real estate of the testator. 

In EE Andbew's Estate; Cbbasy v. Gbbaves, 
[(1902) 50 W. R. 471-Buckley, J. 

130. " Hereditaments ” — Condition as to 
Be-settling— Money held upon Trust for In- 
vestment in Land.}—Gr. by will settled realty 
upon his son in strict settlement npon con- 
dition that the son should deal in a certain 
way with and re-settle all hereditaments in 
which he had an estate tail under an ances- 
tor's will. Part of snch hereditaments had 
been sold, and at the time of G.'s death the 
proceeds were held by trustees subject to a 
trust for reinvestment in land. 

Held— that these proceeds were included 

36 
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in tlie word “hereditaments,” and mnst be 
re-se tiled in order to comply with, the con- 
dition. 

In EE Gosselin, Gosselin v. Gosselin, [1906] 

[1 Ch. 120, 75 L. J. Ch. 88; 54 W. E. 193- 

Farwell, J. 

131. Mortgagee in Possession — Specific De- 
vise of Freeholds — Devisee entitled to Mort- 
gage Debt — Conveyancing and Law of Pro- 
perty Act, 1881 (44 & 45 Viet. c. 41), s, 30] — 
A devise of land is only a devise of such 
estate or interest as the devisor has in the 
land, and prima facie whatever estate or 
interest the testator has in land will pass 
under a devise of it by that name, if it is 
specially referred to so as to show that the 
testator had that particular land in his 
innid, and if there is nothing else to answer 
the description. 

A mortgagee in possession of two freehold 
houses died having by his will devised and 
bequeathed all his real and personal estate 
to his wife and appointed her sole executrix. 
She died having by a codicil to her will de- 
vised these two houses by name to her 
friend J. D. in fee simple. 

Held— tliat the testatrix intended to give 
to J. D. all her interest in the two houses 
the rents and profits of which were being 
received by her, and there was no rigid rule 
of law precluding the Court from giving 
ellect to her intention, and that J. D. was 
entitled to the mortgage debt. 

In re Carter; Dodds v Pearson, [1900] 1 

[Ch. 801, 69 L. J. Ch. 426 ; 48 W. R. 555; 

82 L. T. 526— Cozens-Hardy, J. 

132. Real Estate and Leaseholds— Free- 
holds Subject to Lease — Leasehold Interest."] 
A testator by his will gave and devised “ all 
my real estate whether in possession, re- 
version, or remainder, to” W. G., his heirs 
and assigns. He bequeathed all his lease- 
hold estate to other persons. He died en- 
titled to houses in fee subject to a lease, and 
also entitled to a sublease of them. He had 
other freeholds and leaseholds. 

Held— that the testator could not have in- 
tended to split up his property into two 
parts, when it had been for many years 
enjoyed and dealt with as a freehold estate 
in possession; and that the devise passed all 
his interest in the houses, which were his 
freehold, and not merely his freehold in- 
terest in those houses subject to his lease- 
hold interest therein. 

In re Guyton and Rosenberg^’s Contract, 

[1901] 2 Ch. 591; 70 L. J. Ch. 751; 50 W. E. 

38; 85 L. T. 66 — Cozens-Hardy, J. 

133. Residuary " Legatee ” — Whether En- 
titled to Undisposed of Beatty — Such Realty 
Acquired Since Date of Will — Extrinsic Evi- 
dence.]— k. testatrix gave a pecuniary legacy 
“ free of income tax,''’ specifically disposed of 
all her real estate except a cottage ‘'free of 


legacy duty,” and “bequeathed” the said 
cottage to E. She diiected ner furniture, 
etc., to be sold, E having the option to 
letain specific articles. “All else to be sold 
.... 1 leave E my residuary legatee.” 
After tlie date of her will she purchased 
other real estate. 

Held— that there were no sufficient indi- 
cations in the will, or the testatrix’s sur- 
roundings, to displace the primd facie 
meaning of legatee, and that the after- 
acquired real estate did not pass to E. but 
■\v'as undisposed of. 

In re Gibbs, Martin v. Harding, [1907] 1 Ch. 

[465; 76 L. J. Ch. 238, 96 L. T. 423— 

Joyce, J. 

(g) “ Securities.” 

134. Primary and Secondary Meaning-^ 
Railway Stocks, die.] — A testatrix made a 
bequest of “all securities for money stand- 
ing invested in my name.” Her personal 
property comprised the following items : 
Mortgage bonds, India stock, perpetual de- 
benture stocks, perpetual preference stocks, 
and shares in a limited company. 

After the testatrix’s death a list in her 
handwriting, containing the above items and 
headed “ securities,” was found. 

Held— upon the construction of the will as 
a whole that the secondary or popular mean- 
ing of the word “ security ” should be 
applied to it, and that the bequest included 
all the items mentioned above. 

Decision of Kekewich, J. (89 L. T. 84), 
affirmed. 

In re Johnson, Greenwood v. Greenwood, 
[(1904) 89 L T. 520— C. A. 

135. Primary and Secondary Meanings— 
Stocks and Shares — Context — Admissibility 
of Extrinsic Evidence.]— The word “securi- 
ties ” has a strict and primary meaning, 
i.e., money secured upon property, and also 
a popular and wider meaning, which in- 
cludes other investments. 

A general broker in his will declared that 
moneys “ may be invested in such securities 
as my trustees in their absolute discretion 
shall think fit, and I authorise my trustees 
to continue or leave any moneys invested 
at my death in or upon the same securities.” 

Held— that it was apparent from the con- 
text that “ securities ” meant investments, 
and included stocks and shares in companies. 

Semble, apart from any context, the word 
“ securities ” in a legal document ought to 
be still construed in its strict sense. 

Extrinsic evidence is admissible to show 
that expressions used in a will have acquired 
a secondary meaning if any doubt arises as 
to their true meaning or any difficulty as to 
their application under surrounding cir- 

r*n7Y) Ti Pfifl 

Ogle V. knipe ((1869) L. E. 8 Eq. 434; 38 
L. J. Ch. 692) considered. 
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Decision of Darwell, J. (89 L. T. 85 (n)) 
reversed. 

In EE Haynes, Eayner v. Eayner, [1904] 1 Cli 
[176; 73 L. J. Cli. Ill; 52 W. E. 273; 89 
L. T, 681-C. A. 

(1l) * ‘ Survivor ” 

136. Gift to Several Daughters of Shares 
for Life— “ Surviving ’"—Remainder to Re- 
spective Children at Twenty-one — Gift over of 
Share of Daughter Dying without Issue— Gl- 
timate Gift over to Third Persons Contin- 
gently on all Daughters Dying without Issue 
who attained Twenty-one — Stirpital Survivor- 
ship ]— A testatrix gave one-ttird of the 
income of a money fund to her daughter M. 
for her life, and after her death one-third of 
the capital to the children of such daughter 
whom she might leave her surviving, and 
having attained or who should attain twenty- 
one, share and share alike. The testatrix 
made a similar gift to her daughter C. and 
her children, and also to her daughter E. and 
her children. Then folloived a gift over of 
the share of such of the daughters as might 
die without leaving issue her surviving who 
attained twenty-one, unto the testatrix’s 
“ surviving ” daughters, practically in the 
same manner as their original shares, with 
an ultimate gift over to third persona to take 
effect in the contingency of all the testatrix’s 
said daughters dying without leaving issue 
who attained twenty-one. C. died in 1888, 
leaving two children who attained twenty- 
one, but both of them died before December, 
1900, at which date there was no issue living 
of C. M. died in 1899, leaving two children, 
both of whom were defendants. E. died in 
December, 1900, without leaving any issue 
her surviving, although she had had issue 
(among other children) a daughter F., who 
attained twenty-one, and died a spinster in 
the year 1889. The question to be deter- 
mined was who, upon the death of E., became 
entitled to her share. 

Held— that there was no actually "surviv- 
ing ” daughter of the testatrix at that time, 
and the only one who survived by her chil- 
dren was M. ; that it was immaterial whether 
the survivorship was by children or issue; 
and that the children of M. were alone 
entitled to the one-third of which B. received 
the income during her life. 

Dictum of Cotton, L.J., in Lucenav. Lucena 
((1877) 7 Ch. D. 255, 269 , 47 L. J. Ch. 203 ; 26 
W. E. 254 ; 37 L. T. 420— C. A.) followed. 

O’Brien v. O’Brien ([1896] 2 I. E. 459) not 
followed. 

In eb Bilham; Buchanan v. Hill, [1901] 2 Ch. 

[169, 70 L. J. Ch. 518; 49 W. E. 483; 84 L. T. 

499— Joyce, J. 

137. Gifts to Several Sons Equally for 
Respective Lives— Remainder to Respective 
Issue— On Death of any Son without Chil- 
dren, then to ” Survivors ” and Respective 
Issue upon like Trusts— No Ultimate Gift 
Over— Death of Surviving Son without Issue 


— Intestacy — Stirpital Survivorship.'] — A 
testator bequeathed his eight and half-six- 
teenth shares in business upon trust as to 
three-and-a-half-shares to his son M. B. H. 
tor life, and after his death for Ins childien 
and remoter issue (such issue to be born lu 
his lifetime). He also bequeathed in the 
same way two other shares in trust for his 
son W. H., and three other shares in trust 
for his son B. H. After these gifts the will 
directed that in ease any of his said sons 
respeotiv'ely should die, and no child or other 
issue of them so dying should acquiio a 
vested interest in the shares settled upon 
them respectively, that the respective shares 
ot such of his said sons as should so die. and 
the annual income thereof, should be held 
for the benefit of the survivors or survivor of 
them and their or his respective issue, in 
equal shares upon such and the like trusts 
as were declared with respect to their respec- 
tive original share or shares. There was no 
gift over on death of all three sons without 
issue, either as to the business or as to the 
residue. The testator died in 1863; M. B H. 
died in 1879, having had three children; 
W. H. died in 1889, having had five children; 
and B H. died in 1900, without issue. 

Held— that on the death of B. H. without 
issue, his share in the business fell into the 
residue, and that there was an intestacy as to 
his sliaie of residue thus augmented. 

Held also— that the third proposition in 
In re Bowman ((1889) 41 Ch. D. 525, 532 ; 37 
\Y. E. 583; GO L. T. 888 — Kay, J.) was not 
warranted by the authorities. 

Hakrison V. Harrison, [1901] 2 Ch. 136; 70 

[L. J. Ch. 551; 49 W. E. 613; 85 L. T. 39— 
Cozens-Hardy, J. 

138. "Survivor” — "Other” — Gift Over — 
Context.]— By his will a testator gave legacies 
in trust for his three illegitimate children, 
=£400 for T., d;300 for E., and i6400 for E., a 
married woman, for her separate use. The 
will then provided as follows. "And in case 
of the decease of any or either of them, the 
said T., E., and E , without issue, or leaving 
issue who shall not live to attain his, her, 
or their age of twenty-one years, I order and 
direct that the said several and respective 
sum and sums of money so hereby left and 
bequeathed to and for them, the said T., E., 
and E , shall go and be equally divided be- 
tween the survivors and survivor of them, 
for and during the term of their natural 
lives, and to their issue after their respective 
deaths who shall live to attain the age of 
twenty-one years.” There was no gitt over 
in the event of all the three legatees dying 
without issue. The will appointed a brother 
of the testator (who predeceased him) residu- 
I ary legatee. E., who was unmarried, pre- 
deceased the testator. A suit was brought for 
the administration of testator’s estate, and 
the assets were lodged in Court, and proved 
insufficient to pay the legacies, which had_ to 
abate rateahly. E. died in 1865, leaving 
children, all of whom attained twenty-one. 
T. died in 1900 unmarried. At the date of 

86—2 
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T/s death the funds in Court represented a 
moiety of the legacy of <£300 given to R., TV’ith 
a bequest over, and the legacy of <£400 origin- 
ally bequeathed to T. with a gift over. The 
children of E. applied for payment out of the 
funds in Court. 

IIeld— on the consti notion of the will, that 
the children of E took no interest in the 
funds in Court, in which T. had a life 
interest, because their inotlmr did not survive 
him, and that the word ” survivor ” must be 
road in its ordinary signification, and not as 
meaning “ other,'’ with the result that there 
was an intestacy as regards these funds. 

Gaiil\nd V. Smvth, [1904] 1 Ir. E. 35 — C. A. 

139. Survivors "—Life Estate— Absolute 
Gift.']— A. testator bequeathed to each of his 
four daughters <£10,000, to be paid to them 
upon marriage, and also .£20,000 to go into 
strict settlement; if any of the daughters 
died without issue, her £20,000 was to be 
divided between the survivors of his four 
daughters The only daughter now living 
was a widow, aged eighty-one, and child- 
less The ultimate trust under her mar- 
riage settlement of her £20,000 was for the 
persons who, by virtue of the will, should 
be entitled to the same. 

Held— that, in the events which had hap- 
pened, she was absolutely entitled to such 
£ 20 , 000 . 

OiiPHBET V Olphert, [1903] 1 Ir. R. 326 — M. E. 

140. '‘Then Surviving "—Ordinary and 
Natural Meaning— No Ambiguity.]— A testa- 
tor left property in trust for his seven chil- 
dren for their lives, and after their respec- 
tive deaths, in trust for their respective 
children then living in equal shares; if any 
of his children should die without leaving 
children entitled to take under the ivill, 
then the shares of the children so dying— 
both their original shares and shares accru- 
ing to them under the present clause — were 
to pass to their “ then surviving ” brothers 
and sisters in equal shares, and after their 
respective deaths to their respective chil- 
dren in the manner thereinbefore provided 
with respect to his children’s original 
shares. 

After the testator’s death throe of his 
seven children died without issue, and their 
shares were divided equally among the sur- 
vivors, then E. died leaving children, and 
upon L. dying subsequently witlTout issue, 
E.’s children claimed to participate in her 
original and accrued shares. 

Held— that the words '‘‘then surviving” 
could not be strained so as to include them; 
and that only the two children of the testa- 
tor alive at L ’s death had any interest in 
her share. 

Decision of C. A. ([1901] 2 Ch. 738; 71 
L. J. Ch. 1; 85 L. T. 432) affirmed. 

Indbbwick V. Tatohell, [1903] A, C. 120; 72 
[L. J. Ch. 393; 88 L. T. 399-n. L. (E.). 


141. “ Survivor cor Survivofs," when to he 
Construed “Other or Others" — Cross- 
remainders by Implication.] — A testator, 
after making certain provisions for his 
ii'idow and children during their respective 
lives out of the income of his estate, con- 
tinued his will as follows : " In case of the 
death of my son C leaving children, then 
oiie-third . . . of such annual income to 
such children as hereinafter mentioned 
. and upon the death of my said son C. 
and my said daughters E. and S. A.” he 
gave one-third part of his property to the 
cliildren of C. in equal shares, and as to the 
two remaining one-third parts respectively 
to the children of E. and S. A. respectively 
in equal shares “Provided nevertheless 
that in case of the death of any of my said 
children without leaving lawful issue the 
share ... so given ... to his or her issue 
shall go and be divided by and between the 
issue of the survivor or survivors of my 
said children in the same manner and pro- 
portions, and under the same trusts as here- 
inbefore given and bequeathed per stirpes." 
The testator died in 1865. E. died in 1879 
leaving issue. The widow died in 1887. C. 
died in 1893 ivithout issue. 

Held (affirming Stirling, J., 78 L. T. Eep. 
218) that, “upon the death of my said son 
C. and my said daughters E. and S. A.” 
must be construed to mean upon the death 
of the survivor of them, and that the 
corpus was distributable, as to one-third 
among the children of E , and as to two- 
thirds among the children of S. A.; and 
distinguishing Be Bowman, Whyiehead v. 
Boulton (60 L. T. Eep. 888; 41 Ch. Div. 525) 
that the word “ survivor ” must be read in 
its natural sense. 

In re Rubbins ; Gill v Woeeall, (1898) 79 L. T. 

[313-C. A. 


(i) “Xrnmarried.” 

142. Primary Meaning— Context .]— her 
will a testatrix devised her estate and inte- 
rest in certain hereditaments in trust for 
the use of her youngest son H. and his heirs, 
and (after devising other property in trust 
for her four youngest daughters, which, on 
the youngest of them attaining twenty-one, 
was “to become the property of such of 
them as shall have remained unmarried in 
equal proportions ”) she provided that if H. 
should “ die unmarried and without issue ” 
the hereditaments devised to him should go 
over to her sons E. and M. as tenants in 
common, the share of either of them 
dying unmarried to go and become the 
estate and property of the survivor.” H. 
married, but his wife predeceased him. He 
had no children. 

Held— that the words "die unmarried and 
without issue ” following the gift to H. must 
be read in their primary signification as 
meaning “ die without ever having been 
married and without issue ” ; that, conse- 
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quenfcly, H. becomes indefeasibly entitled to 
the hereditaments, and the gift over in 
favour of the other sons did not take effect. 

Eobbbts V. Bishop of Kilmorb, [1902] 1 Ir. E. 

[333— M. E. 

143. Primary and Secondary Meanings. '\~ 
Testatrix, by her will, directed her trustees 
to divide a certain fund between two bene- 
ficiaries if her brother “ shall die unmarried 
and without having any children or a child 
who shall attain 21 years.'’' The brother 
died leaving a widow, but no child, surviv- 
ing him. 

Hbld— that, in this case, the words "die 
unmarried" meant "die without leaving a 
wife," and that there was, therefore, an 
intestacy. 

The primary meaning of the word "un- 
married " is " without ever having been 
married,” i.e., a bachelor; but there is a 
secondary meaning which the words may 
bear, namely, "not having a ■wife," i.e., 
being either a bachelor or a widower. 

In be Cha-Nt; Chant v Lemon, [1900] 2 Ch. 
[345; 69 L. J. Ch. 601; 48 W. R. 646; 83 
L. T. 341— Cozens-Hardy, J. 

144. " Intestate and Unmarried " — Persons 
'Entitled.'] — A widow by her will gave the in- 
come of her residuary estate in trust for her 
daughter for life for her separate use with- 
out power of anticipation, and after her 
death in trust for the testatrix’s brother for 
life; after his death the capital was to be 
held in trust for all and every person or 
persons who would have been entitled there- 
to, and in the same shares and proportions 
as the same would hove been distributable 
under the statutes for the distribution of 
intestates' estates if she "had died intestate 
and unmarried.” The testatrix left an only 
daughter, who was unmarried, and who 
claimed to be entitled absolutely subject to 
her uncle's life interest. 

IlE..D--that "unmarried” had the ordi- 1 
navy meaning of never having been married, 
and that the daughter took a life estate only. 

In be Collyeb; Coleybe v. Back, (1907) 24 
[T. L. E. 117— Eady, J 

(k) “Wife.” 

145. Bigamous Marriage — " Wife," 
" Widow ” — Secondai'y Meaning of 
fVidow.’’]—A. testator, having gone through 
the ceremony of marriage with a married 
woman, made his will whereby he gave the 
income of his residuary estate to “my said 
wife during her life if she shall so long con- 
tinue my widow for her own use and benefit 
and from or after her decease or second mar- 
riage ” upon trust for children of the testa- 
tor. The testator was never manied to any 
other person, and at the time -when he went 
through the ceremony of marriage he knew 
that his alleged wJfe had then a husband 
living. 


Heed — upon the true construction of the 
will, and having regard to the circumstances, 
that the testator used the word "widow "in 
a secondary sense, and that the w'oman with 
■ivhom he went through the ceremony of mar- 
riage was entitled, as his "widow,” to the 
income of the testator's residuary estate un- 
less and until she contracted a marriage 
subsequent to testator’s death. 

Decision of Kekewdeh, 3., [1907] 2 Ch. 35; 

76 L. J. Ch. 369; 96 L. T. 605; 23 T. L. R. 426 
— af&rmed. 

In re Wagstaff; Wagstaff v. Jaeland, [1908] 1 
[Ch. 162; 77 L. 3. Ch. 190; 98 L. T. 149; 24 
T. L. R. 136-C. A. 

145. Gift to Testator’s Son, Wife and Ohil- 
dren in Succession — Son Married at Date of 
Will and Testator’s Death, afterwards Mar- 
ries a Second WijCy ulio Survives hhn .] — 
Where in a will a gift is made to the wife 
of a person married at the date of the will, 
in the absence of any context to show the 
contrary, the wife in existence at that date 
is the person benefited. A testator gave the 
income of a share of his residuary estate to 
his son for life, after his death "to his 
wife” for life, and after her decease to the 
children of his son living at the time of the 
son's death. The wull also contained a clause 
that in the event of the son’s bankruptcy 
the trustees should apply the income of the 
share thereinbefore directed to be invested 
for the said son and his family for the bene- 
fit of the said son, his wife and children. 

TTet.ti — ^ that there was snfficient context to 
take the case out of the general rule, and 
that a second wife of the son eonld benefit 
under the gift. 

In re Dyne’s Trust ((1869), L. R. 8 Eq. 65; 

38 L. J. Ch. 471; 20 L T. (n.s.) 735)— followed. 

In re Burrows’ Trusts ((1864), 10 L. T. 
(n.s.) 184)— not followed. 

In be Drew; Debw v Drew, [1899] 1 Ch. 336; 
[68 L. J. Ch. 157 ; 47 W. R. 265 ; 79 L. T. 656 

—Stirling, J. 

147. Reputed " Wife ” — Description of 
Legatee one Part True and the Other False 
— Legatee Named with an Additional Des- 
cription not Satisfied — Condition.] — Where 
the description is made up of more than one 
part, and one part is true and the other 
false, then if the part which is true describes 
the subject or object of the gift with suffi- 
cient certainty, the untrue part will he re- 
jected and will not -vitiate the gift. 

A testator in 1893 bequeathed a sum of 
money to his trustees upon trust to invest 
the same and pay the income to arise there- 
I from to his son Erancis during his life, and 
from and afier his death to pay such in- 
come “to my son's wife Letitia during her 
life if she shall sur-vive him.” There was 
not any lawful wife of the testator’s son 
Erancis in the strict legal sense of the term ; 
but in November, 1888, he wrote from New 
Zealand stating he had married Letitia 
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L. C., ivlio it appeared was llien living with 
him, and continued to live with him. until 
his death, as his wife, and they were reputed 
to be and were treated as lawfully married. 
The testator, however, never saw or had any 
diiect communication ivith this lady. 

Held— that the gift to “my son's wife 
Letitia, if she shall survive him,” did not 
fail, as it was not conditional upon Letitia 
being the lawful wife of the testatoi's son 
Framus. 

Turner v. Brittain ((18G3) 3 N. R. 21) 
followed. 

Anderson v. Berkley, [1902J 1 Ch. 936; 71 

[L. J. Ch. 444, 50 W. R. 684 , 86 L T. 443, 
18 T L. R. 531— Joyce, J 

148 “Wife of a Son”— Son’s First Wife 
Alive at Date of Testator’s Death — Subse- 
seqnent Death of Wife, and Re-marriage of 
Son — Whether Second Wife Entitled ] — 
Where a gift is given by will to “ the wife ” 
of a named person, and that person has a 
wife living at the da.te of the will and of 
the death of the testator, the words prima 
facie refer to that particular wife. The pre- 
sumption may, of course, be negatived by 
some indication to the contrary contained 
in the ivill. 

A. left her residuary estate upon trust to 
pay the income to her son during his life, 
and after liis death to “his wife” for her 
life, if she should continue his widow, and 
ultimately for division among her son’s chil- 
dren The son had a wife alii’’© at the date 
of the will and of his mother’s death. Sub- 
sequently he married a second wife, who sur- 
vived him. 

Held— that there was nothing to rebut the 
prima facie meaning of the word wife, that 
it meant the wife of her son who was known 
to her, and wms alive at her death ; and that 
his second wifo took no interest under the 
will, though her children were included in 
the ultimate trust. 

Per Eomer and Cozens-Hardy, L.JJ , In 
re Dyne’s Trust ((1869) L R. 8 Eq. 65, 38 
L. J. Ch. 471, was wrongly decided; In re 
Burrow’s Trusts ((1864) 10 L. T. 184, was 
rightly decided. 

In re Coley, Hollinshead v. Coley, [1903] 2 

[Ch. 102, 72 L. J. Ch .502; 88 L. T. 517— 

C. A. 

(1) “Without Child.” 

149. Die “ Without Leaving any Child .”} — 
If there is a gift to A. for life, and after his 
death to his children, in terms which give 
them a vested interest in A.'s lifetime, a 
further gift over "if A. die without leaving 
any child r-in” will be construed so as not 
to defeat any prior vested interest, i.e., as 
meaning “without leaving any child who 
has not attained a vested interest. 

The fact that the testator, Avhen making 
his will, knew that he had a child living 
makes no difference to this rule of construc- 
tion. 


Money ivas left in shares to. A. and other 
nephew's for life# or until alienation, and 
after the death of each nephew, or in the 
event of one dying in testator’s lifetime or 
alienation to his children, and if he should 
“ die w ithout leaving children,” then to X 
A. had a child, known to the testator, but 
such child died after the will was made 
and before the testator. 

Held— that it had taken a vested interest, 
and the above rule applied. 

Decision of Byrne, J., reversed 

Treharnc v. Layton ( (1875) L R. 10 Q B. 
459; 44 L J Q. B 202, 33 L. T. 327 (Ex. Ch.)) 
followed. 

In re Cobbold, Cobbold v. Lawton, [1903] 2 

[Ch. 299; 72 L. J. Ch 588, 88 L. T 745— 

C. A. 

150 Gift for Own Absolute Use — “ Die 
without Child or Children” — Executory 
Gift Ovei — Conveyancing Act, 1882 (45 & 46 
Vict. c. 39), s 10] — A testator devised and 
bequeathed his estate to be divided into 
three parts, “one-half of the whole estate 
to H. S. for her own absolute use, subject 
to no control of any husband, but, should 
she die without child or children, then her 
share ” w'ent over to other persons named, 
w'ho w'ore the defendants. 

Held— that, having regard to the form of 
expression used, the true meaning was, “ die 
without child or children then living,” that 
w'as, at the time of her death, and that 
H. S. was absolutely entitled to one-half of 
the estate, subject to an ©.xecutory gift over 
in favour of the defendants, in the event of 
her not having any child who should sur- 
vive her, or attain twenty-one in her 
lifetime. 

In re Booth; Ptckird v. Booth, [1900] 1 Ch. 

[768, 69 L. J. Ch. 474, 48 W. R. 566- 

Byrne, J. 

(m) Words of Relationship. 

151. “Blood Relations” — Reading in 
Words — Invalid Appointment — Implied 
Trust — “ Empower ” — Next of Kin taking 
per capita ]— In construing wills it is the 
duty of the Court to ascertain, if it be 
possible, what the testator really meant 
from the language he has used. The exact 
words are not to be followed in their literal 
meaning if it be plain that to do so would 
fustrate the real intention of the testator. 
If, from a consideration of the whole will, 
it is plain ihat to place a litoral meaning 
upon one clause would have the result of 
defeating the clear intention, it is necessary 
even to do violence to the language used. 
The thing to be ascertained is, what is the 
testator’s will. 

After certain other dispositions of his 
residuary personal estate a testator pro- 
vided as follows: “I empower the survivor 
of them (the testator’s two brothers) by 
deed or will to appoint the said personal 
estate to and amongst my blood relations 
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in sncli sIiB.res and subject to such, limita- 
tions as he may think fit.” There was no 
gift of the residue in default of appoint- 
ment. J., the surviving hrother of the 
testator, who took a life interest in the 
residuary personal estate, by his will pur- 
ported to make an appointment of the resi- 
due in favour of three cousins, having allo- 
cated merely nominal sums to the children 
of a deceased sister, a living sister, and her 
children. 

Held — that the appointment to the cousins 
being invalid, there was an implied gift in 
favour of the class who would have taken 
under an exercise of the power, and that the 
class entitled were the next of kin, who 
were to be ascertained at the date of the 
death of the tenant for life. 

Held also — that the objects of the power 
under the implied trust, in default of ap- 
pointment, took in severalty and per capita. 
In eb Patterson, deceased; Dunlop v. Greer, 
[1899] 1 Ir. R. 324-M. R. 

152. ‘‘Eldest Son of my Sister " — Son alive 
at Date of Will, but Predeceasing Testator 
— Lapsed Gift — Intestacy .'] — A testator de- 
vised real estate to "the eldest son of my 
sister and his heirs for ever.'” At the date 
of the will, which contained no residuary 
devise, the sister had two sons, both of 
whom predeceased the testator, leaving no 
issue; two other sons were born after the 
date of the will and survived the testator. 

Held— that the gift operated in favour of 
the eldest son, and lapsed on his death; and 
that therefore there was an intestacy. 

Amtot V. D WARMS AND Others, [1904] A. C. 

[268, 73 L. J. P. C. 40; 53 W. R. 16; 90 
L. T. 102; 20 T. L. R. 268-P. C. 

153. “ Heir-at-law ^’—Life Estate Given to 
the Eldest Son— Period of "Vesting of Estate 
in Remainder Given to Heir-at-law.]— A tes- 
tator devised his freehold estate called F. G. 
upon trust for his eldest son during his life, 
and directed that "when my six children 
shall have all departed this life then it is 
my will and desire that the said estate 
called F G be sold in public sale to the 
highest bidder, and that the moneys aris- 
ing from the sale thereof be equally divided 
among my then surviving grandchildren 
share and share alike, and in case no grand- 
children of mine be then living, it shall 
become the property of the heir-at-law.^’ 

Held — that there was not enough to make 
this case an exception to the general rule 
that the heir-at-law means the heir of the 
testator at the time of his death. 

In re Frith; Hindson v. Wood, (1901) 85 L. T. 

[455— Joyce, J. 

154. " Heirs and Assigns of Survivor ” 
—Devise for a Term of Years to Persons in 
Succession— Remainder to the_ “Heirs and 
Assigns of the Survivor ’’—Direct Gift— To 


Heirs of Survivor and their Assigns.] — A 
testator by his ivill devised certain land in 
the events that happened, to the use of 
W. M. for ninety-nine years if he should so 
long live, and then to the use of four sons of 
W. M. in succession for ninety-nine years if 
each should so long live, and from and after 
the determination of the last-mentioned 
term and estate or the death of the survivor 
of them the said W. M. and his four sons, 
then upon trust to and for the use of the 
heirs and assigns of the survivor for ever. 

Held— that the heirs of the survivor took 
by way of direct gift; that the limitation to 
the heirs and assigns of the survivor must be 
construed as being one to the heirs of the 
survivor and their assigns; and that there- 
fore the heir of the survivor was entitled to 
the land as against a person who had pur- 
chased the land in fee from the survivor in 
his lifetime. 

Decision of Lawrence, J. {(1900) 16 T. L. R. 
568), affirmed. 

Milman V. Lane, [1901] 2 K. B. 745; 70 L. J. 
[K B. 731; 49 W. R. 545 ; 85 L. T. 180; 17 
T. L. R. 542-C. A. 

155. “My oxrn Nephews and Nieces ” — 
Half-Blood— Great Ncpheics and Nieces — 
Husband’s Nephcivs and Nieces.] — A testatrix 
at the time of her death had nephews and 
nieces of the ivhole, and of the half-blood, 
great-nephews and great-nieces of the whole, 
and of the half-blood, and also nephews and 
nieces of her husband. By her will she left 
certain property to "my own nephews and 
nieces'”; and the question arose as to what 
persons were included in this term, in view 
of the fact that in other passages of the will 
she had called a great-niece, and also an 
illegitimate nephew’s daughter, by the name 
of niece. 

Held- that in such cases there is no hard- 
and-fast rule that, where a great-niece is in 
one part of a will spoken of as a niece, in 
other parts of the will " nieces ” must in- 
clude the particular great-niece and other 
great-nieces The question must be deter- 
mined by a consideration of the whole docu- 
ment and any evidence properly admissible. 

Held also— that in the present case only 
the lawful nephews and nieces of the whole, 
or of the half-blood, were entitled. 

Primd facie the half-blood are not ex- 
cluded. 

i Grieves v. Rawley ((1852) 10 Hare 63) 
followed. 

In re Jodrell ([1891] A. C. 304; 61 L. J. Ch. 
70; 65 L. T. 57— H. L.), and Merrill v. Morton 
((1881) 17 Ch. D. 382; 50 L. J. Ch. 249; 29 
W. R. 394) discussed. 

In re Cozens; Miles v. Wilson, [1903] 1 Ch. 
[138; 72 L. J. Ch. 39, 51 W. R. 220; 87 L. T. 

581— Bady, J. 

156 " Natural Representatives ” of Chil- 
dren— Widow of Child— Lineal Descendants.] 
A testator bequeathed the residue of his 
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personal estate to trustees upon trust for 
two named unmarried daughters for their 
respective li'ves, and after the decease or 
marriage of both his said daughters, “ upon 
trust to pay and divide the same unto and 
equally between and among all and every my 
children, whether sons or daughters, who 
shall then be living, or their natural repre- 
sentatives if dead, according to the statute 
rule of distribution. 

Held — that the testator clearly intended to 
use the word representatives ” in the 
statutory sense— i.e., lineal descendants of 
children; and in this case the idea of san- 
guinity was predominant, and the widow of 
a child was excluded. 

In EE Bromby; Wilson v. Bbombt, (1900) 83 
[L. T. 315— Farwell, J. 

157. ''Nephews and Nieces "—Testator 
Illegitimate— Some Nephews Named— Some 
Sisters Named — Children of Unnamed 
Sisters.']— O., who was illegitimate, left pro- 
perty in trust for his brother A. and his 
sisters B., C., D., and E., the income of 
A.'s share and of D.'s share to be paid to 
them for life, and on their respective deaths 
the principal to go "equally arnongst all 
my nephews and nieces then living.'*'* He 
had another reputed sister who was not 
mentioned in the will. 

Held — that in the absence of any legiti- 
mate brothers and sisters, nephews and 
nieces, all the reputed nephews and nieces 
shared, although the parent of some was 
not mentioned in the will. 

Bill V. Crook, [(1873) L. E. 6 H. L. 265 ; 42 
L. J. Ch. 265; 22 W. E. 137— H. L.) applied. 

In re Corsellis, Freeborn v. Nappee, [1906] 

[2 Ch, 316; 75 L. J. Ch. 607; 54 W. R. 536; 

95 L. T. SSS-Eady, J. 

158. "Next eldest" — Failure of Issue- 
Gift Over— " Next eldest brother.-”]— By his 
will B. left all his property to his wife for 
life, and after her death he devised to each 
of six of his sons a specific portion of his 
landed property, and to a seventh (his 
third) son he left one shilling. He directed 
that if any of his sons should "die before 
he attained the age of thirty, the portion of 
him so dying should go to his next eldest 
brother, and so on, respectively”; and if 
any of them should die without issue law- 
fully begotten after attaining the age of 
thirty, then his share should go to his 
" next eldest brother, and so on, respec- 
tively.” 

that the descending scale applied, 
and that by "next eldest brother*' was 
meant the next younger. 

Crofts v. Beamish, [1905] 1 Ir. E. 349— C. A. 

159. Ultimate Limitation to " Right 
Heirs" of Testator— No Male Heirs— 
Daughters — Devisees — " Furchasers " — Co- 
parceners — 17 oint Tenants — Inheritange Act, 


1833 (3 & 4 Will. 4, g. 106), s. 3.]7-By his will 
a testator devised certain real property on 
various trusts with an utimate limitation 
to his " own right heirs for ever.” He 
died shortly after, in 1847, leaving no male 
heirs, but two daughters. All the prior 
limitations became exhausted, and the ulti- 
mate devise took efiect. A question arose 
between the persons claiming under the 
daughters or surviving daughter, who were 
both dead. 

Held— that the two daughters took as 
personae designates, i e., took as de-visees 
under the will, i.e., as joint tenants. 

Re^ Baker ({mS) 79 L. T, 343-Stirling. 
J., No, 391, infra) approved. 

Decision of Farwell, J. ((1901) 84 L. T. 
381), affirmed. 

Owen v. Gibbons, [1902] 1 Ch. 636; 71 

[L. J. Ch. 338; 86 L. T. 571; 18 L. T. E. 

347-C. A. 

VIII. SECSET TRUST. 

160. Absolute Gift— Secret Arrangement 
that the Legatee was to leave this Property 
along with Property of his own, to a 
Nephew of the Testator.]— In the year 1899, 

A, , a clergyman, made his will, and thereby, 
after making t-svo pecuniary bequests, left 
the residue of his property to his brother 

B. , a solicitor, whom he appointed his 
executor. In the year 1891, during the life- 
time of A., B. prepared, in his own hand- 
writing, a draft will, whereby, after leav- 
ing the plaintiff, who was his nephew, a 
property called Owenberg, he devised and 
t)equeathed all the residue of his property 
to the defendant, who was the son of a de- 
ceased nephew. He sent this draft -will to 
the plaintifi, who was a solicitor, for his 
suggestions. Immediately afterwards, and 
during the lifetime of A,, B, prepared, in 
his own handwriting, a draft codicil to his 
will, in which he recited A.*s will, by which 
he was appointed residuary legatee and exe- 
cutor, and also recited the particulars of 
A.'’s property, and thereby, in the event of 
his surviving his brother, and becoming 
entitled to A.'s property, he devised and 
bequeathed the same, item by item, to the 
plaintiff, and he stated that he made these 
dispositions in pursuance of an arrange- 
ment made with his brother A. that the 
property mentioned in the draft codicil 
should go, along with Owenberg, to the 
plaintiff, and that his own property should 
go to the defendant, adding that if A. sur- 
vived him, he would make a new will carry- 
ing out the provisons of the codicil. A. 
died shortly after the preparation of the 
draft codicil, and before either it or the 
draft will wore executed, and B. thereupon 
prepared and executed a -will practically 
incorporating the provisions of the draft 
will and codicil, but not stating anything 
about the arrangement made with his 
brother. B. sent his will, while in draft. 
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lo the mother of the deiendant, and at the 
same time wrote a letter, which he did not 
send her, stating that he had left the plain- 
tifi Owenberg, and a full equivalent for the 
money and property which he had taken on 
A/s death, "it being arranged between us 
that his property was to go to J.,’' the plain- 
tiff, and mine to W.," the defendant's 
father. By a subsequent will and codicil 
B. revoked, one by one, the bequests to the 
plaintiff of each item of the property repre- 
senting A.'s estate, and directed the same 
to fall into his residuary estate, to which 
the defendant was to become entitled, and 
by the testamentary dispositions operative 
at the death of B., who died in 1899, the 
plaintiff only took Owenberg. B. kept 
accounts and rentals of A.'s property from 
1891 to 1899, separatiug them from the 
a<fcounts of his own property. He also 
wrote out a memorandum stating his 
reasons for revoking the several bequests 
of portions of A.'s property to the plaintiff, 
from which it appeared that he revoked 
these dispositions for the purpose of recoup- 
ing himself or his estate for some loss which 
he imagined he had sustained by the con- 
duct of the plaintiff and another solicitor 
whom he had taken into partnership with 
him. It was proved by an old friend of B. 
that he had stated to her that A. had said 
to him that he would take care of the 
plaintiff if he, B., would take care of the 
defendant. 

Held— that B. took A.’s property upon 
trust to leave it and Owenberg by will to 
the plaintifi. 

French v. French, [1902] 1 Ir. E. 172— H. L. 

[(Ir.) 

161, Absolute Gift — Museum and Grounds 
^Use of by Public Without Acquisition of 
Bights— Charitable Trust."}— A testator built 
a museum and laid out pleasure grounds on 
a part of his estate, to which he admitted the 
public free, but carefully guarded against 
the public acquiring any rights in respect 
thereof. The testator, by a codicil to his 
will, gave to his eldest son, F. P. R., and his 
heirs male his museum, grounds, and .£300 
per annum for the purpose of maintaining 
the museum and grounds. While giving this 
property to the son for the purpose of main- 
taining the museum aud grounds, the testator 
insisted that the public should have no 
rights. The son agreed to continue things as 
they were in his father's lifetime. 

Held— that the testator, though he had 
with the utmost liberality afforded admission 
to the public to the museum and grounds, yet 
had anxiously guarded throughout his whole 
life against the public acquiring any rights 
against him; that no trust had been created 
by the giving by the son of a promise which 
it would be unconscientious for the son not to 
perform; that the son was entitled for an 
estate in tail male to the property, and 


absolutely entitled to the annuity, free from 
any charitable trust, and that the trustees 
appointed by the codicil took no interest or 
estate. 

Decision of Kekewich, .1. ([1901] 1 Ch. 352; 
70 L. .T. Ch. 257; 65 J. P. 168; 49 W. R, 425; 
84 L. T. 110; 17 T. L. R. 220), reversed. 

In he Pitt-Rivers; Scott v. Pitt-Rivebs, [1902] 
[1 Ch. 403; 71 L. J. Ch. 225 ; 66 J. P. 275; 50 
W. R. 342 ; 66 L, T. 6; 18 T. L. R. 272~C. A. 


162. Document Found with Will— Benefi- 
cial Gift or Trust— Husband and Wife-Ad- 
nancement — Presumption— Rebutting Evid- 
etice— Estoppel.}— A testator bequeathed all 
his real and personal estate "for the use of 
my wife M., her heirs, executors, or adminis- 
trators respectively, upon trust, that she, 
my wife M. . . . shall thereout in the first 
place pay my funeral expenses and debts (if 
any), and in the next place my testamentary 
expenses and debts, aud in the next place do 
all things I have requested of her at my 
decease. I appoint my wife M. to be one of 
my executors or executrix and administrator 
of this my will." Then followed a proper 
attestation clause. And then testator ap- 
pointed C. "as one ot my executors.” Pro- 
bate was granted to the widow M., the other 
executors having renounced. There was no 
real estate. At the date of testator's death 
dfieOO bonds (valued at £0667) were standing in 
the names of the testator and his wife, repre- 
senting stock mainly purchased by the tes- 
tator out of his own money, and were stated 
in an affidavit made by her as executrix for 
purposes of probate to be part of the assets 
of her deceased husband, the net value of 
which was ^991. In a document found with 
the will after the death of the testator these 
.£600 bonds were mentioned by the testator as 
his property, and the document stated that 
it was drawn up in the presence of his wife 
M., she agreeing to pay the sums mentioned 
in it to certain named persons and the 
treasurer of certain charitable organisations. 
These gifts would have exhausted the 
assets. This document was signed by the 
testator. It was signed by M. without fcnow- 
ing the contents thereof, though at the time 
she knew it had something to do with the 
disposition of the testator’s property. The 
testator at the time of signing told M. to pay 
four sums of money to four persons (whose 
names and the sums directed to be paid to 
each, respectively, were mentioned in the 
document of 1899), and she agreed to do so. 
These sums amounted in all to jei20. No 
other request as to disposition of the pro- 
perty was made to M. The document was 
s’gned by C. as witness. 

Held— (1) that under the circumstances of 
the case i.he ^8600 bonds belonged to the 
widow M. by survivorship, the presumption 
of advancement not having been rebutted ; (2) 
that under the provisions of the will M. took 
a beneficial interest in all the personal estate 
of the testator, subject to the payment of 
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debts, &c.. and subject to a secret trust for 
the payment of the four sums sbe agreed to 
pay when so requested by the testator, 

Morrison v. MTerr4N, [1901] 1 Ir. R. 360, 

163 Gift for Life with Power of Disposi- 
tion According] to VerhaJly Expressed Wishes 
—Admissibility of Parol Evidence— Power of 
Gisposiiion Void for TIneeriainty-*-Partial In- 
teslacu ]— A testator of great wealth, having 
perfect confidence in liis wife, and having 
probably arranged with her as to how his 
property should be disposed of, made a will 
which, after appointing her sole executrix, 
proceeded in the following terms : “ I give, 
devise, and bequeath to her all my real and 
personal estate whatsoever and wheresoever 
for her use, enjoyment, and benefit during 
her life And T desire and empower her by 
her will or in her lifetime to dispose of my 
estate m accordance with my wishes verbally 
expressed by me to her,” &c. 

Held — that all that was by the will ex- 
pressly given to the widow was a beneficial 
iife interest, and as to everything else she 
took by virtue of her appointment as execu- 
trix or otherwise, she was a trustee, after 
payment of debts, &c., for the testator's heir- 
at-law and next-of-kin respectively subject 
to the clause beginning; "I desire and em- 
power her,” Ac., that neither the objects of 
the power nor the limitations under which 
it w'as to be exercised were expressed in the 
will , th at parol evidence of the wishes verb- 
ally expressed by the testator to his wife was 
inadmissible; that the clause purporting to 
create the power of disposition in question 
was void for uncertainty; and that subject 
to the life interest of the testator's widow, 
the testator’s real and personal estate was 
undisposed of and went as on an intestacy. 

In re Fleetwood ((1880) 15 Ch. D 591, 49 
L. J, Ch. 314; 29 W. R 45-V.-C. Hall) dis- 
tinguished. 

In re Hetley; Fetlet v. Hbtiey, [1902] 2 Ch. 

[866, 71 L. J Ch. 769 ; 87 L. T. 265 ; 51 W. R. 

202— Joyce, J. 

164- Gift to Legatee “to be distributed as 
he thinks right’" — Persons indicated verbally 
ns Beneficiaries — One of them an Attestina 
Tritness,]— A bequeathed personally to 0. 
"to be distributed as he thinks right.” No 
executor was appointed. O. prepared the 
will, and was verbally informed that he was 
to do " as he thought fit with the money, to 
distribute it after paying debts, etc., 
amongst” five named persons. 0, accepted 
the trust. 

Held— that under the terms of the will, 0. 
was entitled for his own benefit; but that, 
as he had accepted a secret trust, he took, 
subject to such trust. 

A ’s next of kin, one of the five persons 
named by him, attested his execution of the 
will. 


Held— that she could nevertheless take 
under the secret trust, ^ 

Re Fleetwood ((i880) 15 Ch. Div. 594) not 
followed. 

O’Brien v. Condon, [190.5] 1 Ir. R. 51 — M.R. 

165 Tenants in Common— J oint Tenants— 
Antecedent Promise-Subsequent Promise- 
Notice to One only ]— Tf A, induces B. either 
to make, or to leave unrevoked, a will leav- 
ing property to A. and C. as tenants in com- 
mon, by expressly promising, or tacitly con- 
senting, that ho and C. will carry out the 
testator’s wishes, and C. knows nothing of 
the matter until after A.’s death, A. is bound, 
but C IS not bound. To hold otherwise 
would enable one beneficiary to deprive the 
rest of their benefits by setting up a secret 
trust 

Tee V. Ferris, (1856) 2 K. & J. 357; 25 L. J. 
Ch. 437. 

If, however, the gift were to A. and C. as 
joint tenants, the authorities have estab- 
lished a distinction between those cases in 
which the will is made on the faith of an 
antecedent promise by A. and those in which 
the will IS left unrovoked on the faith of a 
subsequent promise. In the former case, the 
trust binds both A, and C., as no person can 
claim an interest under a fraud committed 
by another. 

Russell V. Jackson, (1852) 10 Hare, 204; 
Jones V. Badley, (1868) L. R. 3 Ch. 362; 19 
L T (ns) 106. 

In the latter case A and not C. is bound 
because the gift is not tainted with any fraud 
in procuring the execution of the will. 

Burney v. Macdonald, (1845) 15 Sim. 6; 6 
L. T. (o.s.) 1; Moss v. Cooper, (1861) 1 J. & H. 
3.52; 4 L. T. (n.s.) 790. 

In ke Stead, Witham v. Andrew, [1900] 1 Ch. 

237, 69 L. J. Ch. 49; 48 W. R. 221; 81 L. T. 

751— Farwell, J. 

IX ELECTION. 

166. Devise of “ all my Estate and Interest 
in the Lands of IT ’’—Lands in fact Settled 
on Residuary Legatee.'] — A testatrix devised 
all her estate and interest in the lands of H, 
to A., and appointed B. residuary legatee. 
She had no power to dispose of the lands of 
H., which were settled by her husband’s will 
on herself for life with remainder to B. in 
fee. 

Held— that the testatrix only intended to 
dispose of her estate and interest, if any, and 
not to dispose of property which was not her 
own, and that therefore no case of election 
arose. 

Whitley v. Whitley (31 Beav. 173) distin- 
guished. 

Galvin v. Devbreux, [1903] 1 Ir. R, 185— M.R, 

167. Election against Will — Compensation 
to other Beneficiaries — At what Date to be 
Assessed.]— A beneficiary under a ivill having 
elected to take property under a settlement 
Avhich gave him a title to it, and against the 
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will, compelisatioii became payable from bim 
to tbe other beneficiaries. 

Held— that the amount of the compensa- 
tion must be ascertained at the date of the 
testator’s death, and not at the date when 
the beneficiary made his election. 

In re Hancock; Hancock v. Pawson, [1905] 

[1 Ch. 16; 74 L. J. Ch. 69; 53 W. R. 89; 91 
L. T. 737— Kekewich, J. 

168. Election under' an Instrument and 
Compensation under the same Instrument- 
Person Receiving and also Liable to make 
Compensation.'] — Where property is given by 
one instrument, e.g., a will, to a person 
already entitled thereto under another in- 
strument, and the person in question elects 
to take under the latter and not under the 
will, his election does not prevent him from 
claiming compensation against one who by 
making a similar election deprives him of 
benefits given by the will. The compensa- 
tion which he thus gets is a benefit under the 
will, and will be available for compensating 
other persona claiming only under the will 
and disappointed by his election. 

In re Booth; Booth v. Robinson, [1906] 2 Ch. 

[321; 75 L. J. Ch. 610; 95 L. T. 524-Eady, J. 

169. Limitations void jor Perpetuity.]— 
The doctrine of election is a rule of equity 
by virtue of which the Court of Equity com- 
pels a recipient of the testator’s bounty to 
conform to all the provisions of his will, 
but only so far as they are legal. 

Therefore, where limitations in a will are 
illegal and void as transgressing the rule 
against perpetuities and the testator has in 
the same will given to the persons entitled 
in default of appointment a benefit out of 
his estate, no ease of election arises. 

In re Bradshaw ([1902] 1 Ch. 436; 71 
L. J. Ch. 230; 86 L. T. 253 — Kekewich, J. 
(See Powers, 41)) not followed. 

In rb Oliver’s Settlement; Evbred v. Leigh, 

[1905] 1 Ch. 191; 74 L. J. Ch. 62; 53 W. E. 

215; 21 T. L. R. 61-Parwell, J. 

170. Limitations void for Perpetuity — 
Power of Appointment.]— When a testamen- 
tary appointment fails for infringmg the 
rule against perpetuities the persons taking 
in default of appointment are not put to 
their election between their interests in 
default of appointment and their interests i 
in the testatrix’s own estate given to them 
by the will. 

In re Oliver’s Settlement (supra) followed. 

In re Bradshaw ([1902] 1 Ch. 436; 71 
L. J Ch. 230 ; 86 L. T. 253— Kekewich, J. 
(See Powers, 41)) not followed. 

In re Beales’ Settlement; Barrett v. Bb,\les, 

[1905] 1 Ch. 256; 74 L. J. Ch. 67; 53 W. E. 

216; 92 L. T. 268; 21 T, L. R. 101— 
Warrington, J, 

171. Limitations void for Remoteness — 
Appointment— Doctrine of Election.] — Per- 


sons taking a settled fund as in default of 
appointment in consequence of the appoint- 
ment purported to be made by the will of 
the appointor being void for remoteness, 
and also having bequeathed to them by the 
same will other property belonging to the 
testatrix, are not put to their election be- 
tween the settled fund and the property of 
the testatrix bequeathed to them, but are 
entitled to retain both without making com- 
pensation. 

A testatrix having a power of appointment 
by will over certain settled property, and 
also being possessed of property of her 
own, devised and bequeathed her real and 
residuary personal estate, and all real and 
personal estate over which she had power 
of appointment by will, to trustees upon 
trust for sale, and to hold iElO.OOO, part of 
the proceeds of sale, upon certain trusts, 
and the residue of the proceeds of sale upon 
other trusts. Some of the trusts were, as 
regards the settled property, void for re- 
moteness. 

Held— that the persons taking in default 
of appointment, who were also beneficiaries 
of the testatrix’s own property, were not 
put to their election between the two pro- 
perties. 

Held also— that the d£10,000 must be con- 
sidered as taken proportionately out of the 
settled property and the property belonging 
to the testatrix according to their respective 
values. 

In re Bradshaw ([1902] 1 Ch. 436; 71 
L. J. Ch. 230; 83 L. T. 283-Kekewich, J. 
(See Powers, 41)) not followed. 

In re Wright; Whitworth v. Weight, [1906] 

[2 Ch. 288; 75 L. J. Ch. 500; 54 W. R. 515; 

94 L, T. 696 — Buckley, J. 


172. Title hy Inheritance— Compensation 
— Married 'Woman— Restraint on Anticipa- 
tion-Becoming Discovert— Alienation.]— A. - 
testator was the owner of some lands in 
Turkey, and by his will he purported to 
direct those lands to be sold, and he further 
directed the proceeds of sale to be held by 
the trustees of his will as if the same were 
moneys arising from the conversion of the 
residue of his personal estate. He disposed 
of the residue of his personal estate in such 
manner as to give interests therein to his 
three children. According to the law ot 
Turkey the testator had not the power which 
he purported to have of disposing of the 
proceeds of sale of land in that country, and 
the result was that such proceeds were 
divisible as on an intestacy between his said 
three children. 

Held— that if the children insisted on the 
title by inheritance they were bound, accor- 
ding to the doctrine of election, to compen- 
sate out of the interests which they took 
under the will those who thereby lost the 
benefits which the testator intended for them 
in the proceeds of sale of the lands in 
Turkey. 
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With, regard to two of the children their 
interests were coupled with restraint on 
anticipation. 

Held— that whether they were discovert or 
not they were not bound to make compensa- 
tion, and although they, if discovert, were 
capable of alienating their interests in the 
residue, because the restraint on anticipa- 
tion was no longer operative. 

In re Wheatley, ((1884) 27 Ch. D. 606; 54 
L. J. Ch. 201; 33 W E. 275; 51 L. T. 681) 
and In re Vardan’s Trusts ((1885) 31 Ch. D. 

, 275; 54 L. J. Ch. 244; 33 W. E. 297; 51 L. T. 
884) followed. 

Eamilton v. Hamilton ([1892] 1 Ch. 396; 
61 L. J. Ch. 220; 40 W. E. 312; 66 L. T. 112) 
commented on 

Hatnes V. Foster, [1901] 1 Ch. 361; 70 

[L. J. Ch. 302; 49 W. E. 327 ; 84 L. T. 139- 

Kekewich, J. 


X. ADEMPTION. 

173. Bequest of Specific Stock — Statutory 
Conversion thereof into other Stock — Effect 
o/.] — A., bequeathed to his wife a life inte- 
rest in his money invested in . . . the 
Lambeth Waterworks Co.'” Before his death 
his stock in that company was by statute 
converted into Metropolitan Water Board 
Stock. 

Hee-d— th.it such stock did not pass by the 
gift. 

Decision of Joyce, J. ([1906] 2 Ch. 480; 75 
L. J. Ch. 660; 64 W. E. 602 ; 95 L. T. 350) 
affirmed. 

In re Slater; Slater v. Slater, [1907] 1 Ch. 

[665; 76 L. J. Ch. 472 ; 97 L. T. 74-C. A. 

174. Gift within Twelve Months of Death 
— Estate Duty —Account — Finance Act, 1894 
(57 & 58 Vict. c. 30), s. 2,,suh-s, 1 (c); s. 9, 
sub-s. 1.]— The purchase and gift of two lease- 
hold houses by the testator, within one year 
of his death, to his two married daughters 
ought to be considered by the Court as an 
ademption -pro tanto of their respective 
shares in the residuary estate which must 
be brought into account. The question then 
arose as to the exact amount to be charged 
to each of these daughters’ shares : the 
whole sum so advanced, or the sum less 
estate duty under the Finance Act, 1894, s. 2, 
”sub-s. 1 (c), and s. 9, sub-s. 1. 

Held — that the amount to be brought into 
aoiount by each daughter was the value of 
the sum so advanced after deducting the 
estate duty, which became a charge on the 
-property so 'given. 

In 'Re Bbddinqton; Micholls v. Samuel, [1900] 

[1 Ch. 771; 69 L. J. Ch. 374; 48 W. E. 652; 

82 L. T. 557; 16 T. L. E. 291— Byrne, J. 

175. Legacy — Particular Purpose — Subse- 
quent Gift — Parol Evidence that Gift Satis- 


,fied Legacy.}— By his will, dated 1898, C. 
gave “ to the trustees of the endowment fund 
of the C. hospital ^610,000.” In August, 1900, 
he sent to the trustees a cheque for tha't 
amount accompanied by a loiter. 

Held — that the legacy was for a particular 
purpose, and that parol evidence was admis- 
sible to prove that the gift was intended to 
satisfy .such purpose, and that the legacy 
was therefore adeemed. 

In re Corbett; Corbett v. Viscount Cobram, 

[1903] 2 Ch. 326; 72 L. J. Ch. 776; 52 W. E. 

75 ; 88 L. T. 591— Farwell, J. 

176. Legacy to Adopted Child — Residue to 
Child and Strangers Equally — Advancement 
to Child.} — A. left £03,000 to his adopted 
daughter M., to whom he stood in loco 
parentis, and divided the residue of his 
estate between M. and a stranger. After 
making his will he made an advance to M. 
The evidence showed that such advance was 
not a portion; but 

Held — that, if it had been, the doctrine of 
ademption -would not have applied in favour 
of a stranger against a child taking a share 
of residue as well as a legacy. 

Montefiore v. Guedalla ((1859) 1 D. F. & J. 
93, 100) follow’ed 

In re Heather; Pumfrey v. Fryer, [1906] 2 Ch. 

[230; 75 L. J. Ch. 658; 54 W. E. 625; 95 L. T. 

352— Eady, J. 

177 Legacy to Testator’s Daughter — Part 
to be Settled and Part an Absolute Legacy — 
Subsequent Settlement on Daughter’s Mar 
riage — Different Trusts.} — A testator, by the 
joint effect of his will and codicil, provided 
for each of his daughters the sum of £020,000 
— £815,000, part thereof, to be settled and go 
as in the will mentioned, and the remaining 
=£5000 to be paid to the daughter. Subse- 
quently upon the marriage of a daughter, he 
settled a sum of between £87,000 and £68,000, 
the limitations under this settlement not 
being the same a.s those of the £615,000 under 
the will. The question arose whether this 
sum must be taken and considered as in 
ademption of the ^15,000 or of the £85,000. 

Held— that it was to be taken in satisfac- 
tion pro tanto of the settled portion of the 
legacy, and not of the absolute legacy of 
£85,000, which should not be taken away or 
diminished. 

In rb Furness ; Furness v. Stalkartt, [1901] 2 

[Ch. 346; 70 L. J. Ch. 580; 84 L. T. 680— 

Joyce, J. 

178. Receipt of Residuary Estate by Tes- 
tatrix — Payment into Bank — Part Ademp- 
tion.}— Bj a codicil to her will a testatrix 
devised and bequeathed all moneys and 
property devolving upon or receivable by me 
under the will of W." to A. and B. upon 
trust to pay certain legacies. During her 
lifetime the testatrix received a sum of £0693 
in respect of the residuary estate of W., and 
thereupon opened an account with a bank 
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and lodged the money' to her own credit. 
She from time to time dre^v out sums of 
money for the payment of the testamentary 
expenses of W., for making gifts to persons 
(some of whom were beneficiaries under the 
trust in her codicil), and for other purposes 
of her own. Previous to this lodgment of 
,£093 the testatrix had no banking account. 
After the payments to her there remained as 
balance to her credit a sum of ,£149. Snbse- 1 
quently a further sum of =2151 was received ' 
by the testatrix in respect of the residuary 
estate of W., and this was lodged by her in 
bank, making in all the sum of ^300, which 
remained intact to the credit of her account 
at the date of her death. 

Held— that the bequest to A. and B. was 
adeemed only as regards money paid out of 
hank to the testatrix, but that as regards the 
sum of ^300 remaining intact at her death to 
the credit of her account there was no ademp- 
tion, and that the same passed under the 
bequest in her codicil. 


XI. SATISFACTION. 

181. Oovenant in Marriage Settlement- 
Covenant by Parent to Settle Stim on 
Daughter— Bequest to Daughter Absolutely— 
Election-Persons Derivatively Entitled.}— A 
father, upon his daughter's marriage, cove- 
nanted to pay to the trustees of her mar- 
riage settlement a certain sum, to be held 
by them upon the trusts of the settlement. 
The trusts were for the daughter for life for 
her separate use, and after her death (sub- 
ject to a life intere.st for the husband) for 
the children of the marriage. The settle- 
ment contained a covenant by the wife to 
settle after-acquired property to which dur- 
ing the coverture she should become entitled. 
Subsequently to the marriage the father ad- 
vanced his daughter ,£3,000 as a loan. By 
his will the father left one-third of the re- 
sidue of his property to his daughter abso- 
lutely, and he directed that the advance of 
j J3,000 should be brought into hotch-pot. 
I The one-third share of the residue exceeded 
! the sum which the father covenanted to pay 
I to the trustees of the settlement. 


Toole v . Hamilton, [1901] 1 Ir. E. 383 — M. E. 


179. Specific Legacy.}— A testatrix be- 
queathed a moiety of a trust fund of ,£8,000 
held by trustees for herself and sister. She 
received the annual income of one moiety. 
The prior life estate having fallen in, the 
trustees transferred the moiety to the lady, 
so that, instead of a moiety of a trnst fund 
of ,£8,000, there became a sum of ^£4,000 stand- 
ing in the name of the testatrix. 

Held— that in substance the testatrix had 
disposed of her J64,000, which was a trust 
fund, and it was no less her trust fund 
because, having fallen in, it was carried to 
her separate account; that there was no total 
or partial ademption, and that the doctrine 
of appropriation of payments did not apply. 

In be Vickers; Vickees v . Melloe, (1900) 81 
[L. T. 719 — Kekewich, J. 


180. Testator not in loco parentis— i'ub^c- 
quent Gift of same Sum— Particular Specific 
Purpose.]— A. left to a trustee a general 
legacy of ,£500 in trust for an infant (to 
whom he did not stand in loco parentis), I 
for her own sole use and benefit, ... to be 
paid to her either in whole or in part at 
such time or times and in such manner as 
her mother might think fit. 

Held— that this was not a legacy given for 
a, "particular specific purpose" within the 
rule in Pankhurst v. Howell, and was there- 
fore not adeemed by a subsequent gift of 
,£500 in trust for the same child with slightly 
different limitations. 

Pankhurst v. Howell ((1870) L. E. 6 Ch. 
136; 19 W. E, 312) followed. 


In eb Smvthies; Wbtman v . Smvthies, [1903] 
[1 Ch. 259; 72 L. J. Ch. 216; 51 W. E. 284; 

87 L. T. 742— Eady, J, 


Helb— that the bequest of the share of the 
residue to the daughter was a satisfaction of 
the covenant so far as her life interest was 
concerned, but was not a satisfaction of the 
oovenant so far as the interests of the 
children were concerned, as they took nothing 
directly under the will, but only by re^on 
of the wife’s covenant to settle after-acquired 
property; and that therefore the wife alone 
was put to election. 

In eb Blundell; Blundell v . Blundell, [1906] 

- [2 Ch. 222 ; 75 L. J. Ch. 561; 94 L. T. 818; 

22 T. L. E. 570-Eady, J. 

182. Covenant gn Marriage of Daughter to 
Pay Share of Estate to Trustees— Subsequent 
Will Confirming Covenant — Election by Life 
Tenant against Will— Satisfaction of Ulterior 
Interest— Differences in Limitation— Accelera- 
tion of Subsequent Interests.}— Y. on the 
marriage of his daughter covenanted with the 
trustees of her settlement that his heirs, 

I executors, and administrators would, within 
twelve calendar months after his decease or 
that of his wife, pay to them a share (which 
ultimately became one-sixth), ascertained by 
the number of his children, of his real and 
personal estate, upon trusts for his daughter 
for Me for her separate use, without power 
of anticipation, then to her husband I. H. 
for life, and subject to a joint power of 
appointment among their issue, and in^ de- 
fault of such appointment as the survivor 
should appoint, to the children of the mar- 
riage at twenty-one or marriage. The settle- 
ment contained an agreement and declara- 
tion that any share passing to the daughter 
under her father’s will should, if she elected 
to claim under the will, be a satisfaction of 
the covenant. The father subsequently made 
a will, whereby he confirmed the covenant 
in the settlement, and, after a trust for pay- 
ment of his debts, directed his trustees tc 
stand possessed of an equal share of hii 
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residuary estate upon trust for his daughter 
for life, and then for her children at twenty- 
one or marriage, in default of children for 
any husband of his daughter for life, and 
sub] ect thereto such share to fall into 
residue 

The daughter having elected against the 
will, the question arose whether her husband 
and children could claim under the will as 
to their lights, having regard to the provi- 
sion of the settlement and will. 

Held— that the liability under the cove- 
nant in the settlement ivas not a debt to bo 
deducted before ascertaining the testator's 
residue. That on the construction of the 
agreement and declaration in the settlement 
there was no satisfaction of the covenant. 
That having regard to the recital by the tes- 
tator of his covenant in his daughter’s mar- 
riage settlement and its confirmation by his 
will, and to the substantial distinctions 
between the limitations in the settlement and 
will, an intention was manifested that the 
covenant should not be abrogated by the will, 
and that the testator intended to perform it, 
and that there was no satisfaction as regards 
any of the parties claiming under the settle- 
ment, the children of the daughter not being 
put to their election. 

Per curiam.— The result of the daughter 
not claiming under the will was not to 
accelerate the interests of those claiming in 
remainder as if she had been an attesting 
witness to the wull, and as before the event 
she could not be regarded as leaving or not 
leaving children, there was held to be an in- 
testacy as regards her life interest under the 
will. 

In he Vernon; Garland v , Shaw, (1906) 95 L. T. 

[48— Kekewich, J. 

183. Double Portions — Parent and Child — 
“Advances or Moneys’" to he brought into 
Hotchpot-Subsequent Gift of Beal Estate.] 
—It IS still the rule that an advance, in 
order to be a satisfaction of a debt or legacy, 
must be ejusdem genius. 

A testator directed that his daughter 
should bring into hotchpot as part of his 
residuary personal estate the total amount 
of “’any advances or moneys lent” by him 
to her or her husband. He subsequently 
bought a farm for his daughter and her 
husband, and expended some money upon 
it, and upon the stock thereon. 

Held— that the farm, and the money so 
expended, need not be brought into hotch- 
pot 

Holmes v Holmes ((1783) 1 Bro. C. C. 555) 
approved. 

Comments of North, J., in In re Vickers 
((1888) 37 C, D. 525, 534; 57 L. J. Ch. 738 ; 36 
IV. E 545, 59 L. T. 921) disapproved. 

I.T BE Jaqtjes; Hodgson v . Braisbt, [1903] 1 

[Ch. 267 , 72 L. J. Ch. 197; 51 ’W. E. 229; 

88 L. T. 210-C. A. 


’’ 184. Double Portions— Gifts by Parent to 
Children — Rule agaiv,st Double Portions.] — 
The presumption that a gift to a child is 
made in partial satisfaction of a provision 
already made for him by will may be re- 
butted. 

A testator who in 1891 had two sons (J. 
and A.) and six daughters alive made his 
will in that year. He had previously given 
.£5,000 to each of his daughters, and he now 
left his residuary estate amongst his eight 
children in specified shares, grandchildren 
to take equally between themselves the 
share of any deceased child their parent, 
and he specially declared that his daughters 
should not bring into hotchpot the sums of 
i05,OOO previously given to each of them. In 
1892 he voluntarily, and unexpectedly, made 
a present of cfi5,000 to his son A., and two 
years later he added a codicil to his will, 
making some trifling alteration, but con- 
firming it in other respects. 

In 1897 J., who ivas inT partnership with 
his father, but with no other member of 
the family, had, contrary to the provisions 
of the partnership deed, drawm money out 
of his capital account with the firm, and 
the testator now transferred .£5,000 to his 
account and also gave him ^£1,500 to pay 
part of a mortgage on his residence. 

In 1899 the testator died, and the ques- 
tion arose whether A. and the daughter of 
J. (then dead) must account for their respec- 
tive presents of »e5,000 and .£6,500. Two of 
the daughters had been told by the testator 
that A.'s £5,000 was intended to be treated 
just as their presents of £5,000, and not 
accounted for. 

Held— that, looking at ''the whole of the 
circumstances in evidence, the time, circum- 
stances, and manner of the gift,” the pre- 
sumption of law had been rebutted, and 
that the sums need not bo accounted for. 
In the case of A. the evidence of the two 
sisters would have been sufiBcient, apart 
from the important fact that the will was 
confirmed after the date of the gift; in 
the case of J. the gifts were more in the 
nature of temporary assistance within the 
decision of Taylor v. Taylor ((1875) L. E. 
20 Eq. 155; 44 L. J. Ch. 718; 23 W. E. 719- 
.Fessel, M.B.). 

Decision of Kekewich, J., affirmed. 

Held also (dissenting from the opiniou of 
Kekewich, J.)— that the child of J. was in 
the same position as J , and must have 
accounted, if he would have been liable to 
account. 

In be Scott; Langton v Scott, [1903] 1 Ch. 

[1, 72 L. ,1. Ch. 20; 51 ^Y. E. 182, 87 L. T. 

574-C. A. 


185. Legacies not payable for Four Years 
—Debts secured by Negotiable Instruments 
—Legacies for same Sums as Debts .] — 
Pecuniary legacies which by the express 
terms of the will were not payable until a 
period of four years after testator's decease 
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are not a sl,tisfaGtion for debts of equal 
amount secured to tbe legatees by a nego- 
tiable. instrument made by tbe testator. I 
In EE Eobeets; Eobebts v. Eaert, (1902) 50 
[W. E. 469 — Byrne, J. 

186. Legacy to Creditor— Legacy Exceed- 
ing Debt— No Time Fixed for Payment — 
Creditor Executrix."]— A legacy given by 
will to a person to whom, tbe testator owes 
a debt payable witb interest, tbe legacy 
being given generally, and no time being 
fixed for payment, and being equal to or 
greater tban tbe amount of tbe debt, is a 
satisfaction of tbe debt. 

Tbis general rule applies even tbougb tbe 
creditor is appointed executrix, and tbougb 
(no time being fixed for payment) payment 
of tbe legacy cannot be enforced for tbe 
period of a year from death. 

In re Rattenbdry; Eay v. Grant, [1906] 1 Cb 
[667, 75 L. J. Cb. 304; 54 W. E. 311; 94 
L. T. 475, 22 T. L. E. 249-Eady, J. 

187. Trust to Pay Debts — Presumption of 
Satisfaction of Debts by Legacies — Presump- 
tion Against Double Portions — Debt and 
Portions Under Settlement in Respect of one 
Fund — Legacies Under a Will in Respect of 
Another Fund — Settlement Executed by 
Settlor Only, but Delivered to Bis Solicitor,] 
A testator bad in 1869 received a sum of 
.£4,000, in right of bis second wife. In 1887 
be covenanted to pay tbis sum of =24,000 for 
tbe benefit of bis said wife and bis two chil- 
dren by her. By his will dated 1888 be de- 
vised and bequeathed bis real and personal 
estate to trustees upon trust to sell and to 
pay bis debts, ani directed that tbe residue 
should be equally divided between all bis 
children, subject as to tbe shares of tbe 
children by bis second wife to a trust for 
her benefit during widowhood. He also ex- 
pressly directed that tbe children should 
bring into hotchpot certain benefits received 
by them in bis lifetime. By a codicil dated 
1899 tbe testator directed that tbe trustee 
should, out of his moneys, pay tbe income 
of .£4,000 to bis wife, and after her decease 
that tbe said sum should fall into bis resi- 
duary estate; and be thereby confirmed bis 
said will. 

Held— that the trust to pay debts not 
having been revoked by tbe codicil, and tbe 
property comprised in tbe settlement having 
come by right of tlie wife, neither the debt 
to the wife nor tbe children's portions under 
tbe settlement were intended to be satisfied 
by tbe legacies under tbe will or tbe codicil. 

In be Ebanklin; Franklin v. Franklin, (1907) 
[52 Sol. Jo. 12— Joyce, J. 

XII. HOTCHPOT. 

188. Advancement under any appoint- 
ment ” — Other Advancement.] — A testator 
left his residuary estate upon trust for his 
wife for life, and gave her power to appoint 


i.he funds among their children, who, in de- 
fault of appointment, were to take such 
funds in equal shares. Tbe will contained 
an advancement clause, and also a hotchpot 
clause applicable only nhere a child bad re- 
ceived any part oi tbe funds “under any 
appointment After bis -Jeatb £705 v.as 
advanced to E. Subsequently tbe indow by 
will appointed “ one equal one-fourth share ” 
of her husband's estate, of which she was 
tenant for life, upon trust for each of her 
four children, making no reference to the 
advance to E. 

Held — that there was nothing to show that 
R. was intended to bring bis advance into 
account. 

In be Fox; Wodehouse v. Fox, [1904] 1 Gh. 
[480; 73 L. J. Cb. 314; 52 W. E. 229; 90 L. T. 

477 — Byrne, J. 

183. Erroneous Recital of Indebtedness — 
Account.] — A testator after reciting that a 
son to whom be bad previously given a share 
of residue, was indebted to him in tbe fum 
of £5,500, and that be (tbe testator) was desir- 
ous of reducing the amount of such in- 
deotedness to £3,000, proceeded to forgive tbe 
son the balance of his debt over and above 
£3,000, and to declare that tbe said sum of 
£3,000 or so much thereof as should remain 
unpaid at tbe period of distribution, should 
I be taken into account as part of his son's 
I share of residue. The son, in fact, was 
never indebted to his father in the sum of 
£5,000, the only sum which his father had 
ever advanced on his account being a sura of 
£80 for an indenture of apprenticeship. 

Held— that on tbe true construction of tbe 
will, tbe testator only intended tbe son to 
bring into account such sum, not exceeding 
£3,000, as be owed tbe testator, and as might 
remain unpaid at tbe period of distribution, 
therefore tbe son was only liable to account 
for tbe sum of £80. In such cases of erro- 
neous recital tbe question is whether tbe 
testator's intention as expressed in tbe will 
was to charge tbe legatee witb tbe sum men- 
tioned (less any repayments made subse- 
quently) or with such sum as may be actually 
due. 

In re -Taylor’s Estate; Tomlin v. Underhay 
((1882) 22 Cb. D. 495), followed. 

In re Kelsey; Woolley v. Kelsey, Kelsey v. 
[Kelsey, [1905] 2 Cb. 465; 74 L. J. Cb. 701; 

54 W. E. 136; 93 L. T. 662— Eady, J. 

190. Extinguishment of Estate of Testatrix 
by Adverse Possession o) Son — Rent in 
Arrear brought into Account of Son’s Share 
— Real Property Limitation Act, 1833 (3 & 4 
Will. 4, c. 27), ss. 34, 4Si—Real Property Limi- 
tation Act, 1874 (37 & 38 Viet. c. 57), s. 1.] — 
A testatrix in 1868 let a farm to her son, 
E. S. J., at tbe rent of £80 a year, and rent 
was paid till April, 1881. By her will, 
after giving her property upon trust for her 
four children in equal shares, tbe testatrix 
declared “that all sums which I have al- 
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ready paid or advanced, or -which I shall 
hereinafter pay or advance, to or for the 
benefit of any child of mine, and that all 
moneys owing to me at my death by any 
child of mine, whether for rent or other- 
wise, shall be laken in or towards satisfac- 
tion of the share -under my will of such 
child,” and accounted for accordingly. 

It was admitted that E. S J. had acquired 
a title under the Statute of Limitations, and 
the question now was whether the rent for 
twelve years from April, 1881, ought to be 
deducted from his share. 

IIeld — that E S. J must bo regarded as 
having boon in possession during the twelve 
years, not as tenant to the testatrix, but in 
a right in respect of which he was under no 
obligation to pay rent, and that the rent for 
twelve years ought not to be deducted from 
his share. 

Decision of North. J. ([1900] 1 Ch. 292 j 
69 L. J. Oh. 103; 64 J. P. 200; 82 L. T. 78), 
reversed 

In EE Jolly; Gathbrcolb v. Norfolk, [1900] 

[2 Ch. 616, 69 L. J. Ch. 661; 48 W. E. 657; 

83 L. T. 118; 16 T. L. E. 521— C. A. 

191. Gift of Income of llesidue to Children 
for Life subject to Annuity to Widow- 
Advances to Children in Testator’s Lifetime 
— Adjustment !} — A testator by his will and 
codicil gave his residuary estate upon trust 
out of the income to pay certain annuities 
and the annual sum of ii2,000 unto his wife 
during her life, and subject thereto upon 
trust to divide the same into as many shares 
as there should be children of his who should 
be living at his death or should have died in 
his lifetime leaving children living at his 
death, and to pay the annual income of such 
shares unto his children, and then upon cer- 
tain trusts therein expressed, and it was pro- 
vided that certain advances made to some of 
his children should be treated as capital of 
their shares, and brought into hotchpot and 
accounted for accordingly. Upon the widow-’s 
death, 

Held— that in order to ascertain the por- 
tions of the six children who survived him 
the gross value of the testator's residuary 
estate on the day of his death should be as- 
certained by adding to the net value 
the sum total of the advances. The 
gross share of each child could then be dis- 
covered by dividing by six, and the net share 
by deduc-ting any advance. The income re- 
ceived from the date of the testator's death 
must then be divided proportionately to the 
net shares, and one-sixth of the annuity paid 
away must be deducted from each child’s 
share 

Decision of Joyce, J. (86 L. T. 43) varied. 
In re Hargreaves ; Hargreaves v. Hargreaves, 

^ [(1903) 88 L. T. 100— C. A. 

192. Gifts to Several of Residue Subject to 
an Annuity for Life — Advances made before 


Testator’s Death — Instalments Paid after his 
Death— Final Adjustment— Calculation of In- 
terest on Advances and Instalments — Bate of 
Interest— Period of Distribution .} — In adjust- 
ing accounts for the purpose of making the 
final distribution of an estate, e g., after the 
death of an annuitant, the working rule is 
to ascertain the “ date of distribution,” and 
to chaige interest from that day on any ad- 
vances previously made, which have to be 
brought into hotchpot, and to charge interest 
on subsequent advances from the date of each 
advance. 

By a testator’s will his residuary estate was 
left to trustees to pay an annuity to his 
widow, and, subject thereto, in trust for his 
two living sons, S. and B., and the trustees of 
the marriage settlement of the deceased son 
H. An advance of ^04,000 to H., and a 
further sum of o£6,000 covenanted to be paid 
to his trustees, were to be brought into 
hotchpot. 

B. died shortly after the testator, leaving 
to his widow a life interest in his property. 
Alter testator’s death the dfi6,000 was paid to 
the trustees of H.’s settlement, and two sums 
of J36,500 were paid to S. and the trustees of 
B.’s will; and the annuity having now fallen 
in. a final distribution and adjustment were 
necessary. 

Held— that the testator’s death was the 
"date of distribution”; that interest must 
be charged on H.’s 064,000 from that date, 
and on the sums of ^66,000, .£6,500 and i66,500 
from the days on which they were paid; 

That- although as between payers and 
payee part of the sums of ^66,500 was treated 
as income and pait as capital, the working 
rule is to charge interest on the whole of 
each payment, as being made generally on 
account of the recipient’s share. 

In re Lambert ([1897] 2 Ch. 169; 66 L. J. 
Ch. 624; 45 W. E. 661; 76 L. T. 752) followed. 

Also that interest should be calculated at 3 
per cent. 

In re Whiteford; Inglis v. Whiteford, 

[1903] 1 Ch. 889 , 72 L. J. Ch. 540; 51 W. E. 

491— Buckley, J. 

XIII SUBSTITUTIONAL GIFT 

193. Alternatives — Fist Gift to be Absolute 
—Second Gift also Treated as Absolute.}— G. 
by his will left real estate to his -widow for 
life, and at her death to his eldest son, John, 
for life, and then “ to become the absolute 
property of ” John’s eldest son, alternatively 
" to become the property of my son James or 
of his eldest son,” with a gift over failing 
either of such previous gifts. John pre- 
deceased his father, leaving no issue; James 
and his son survived the widow, but the son 
died in James’s own lifetime. 

Held — that the gift over failed if either 
James or his son lived to take absolutely. 
The absolute nature of the gift to John's 
son must, in the absence of any expression 
of a contrary intention, be read into the 
alternative gift to .Tames or his son. 
McCormick v. Simpson & Co., [1907] A. C. 

494-P. C, 
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194 Annuity-Share of flesidue—Substitu-- 
tion— Accumulations — Quebec.]— A testator 
gave the residue of his property to his 
children ■who might be living at the time 
of his death, and in the event of the death 
of any of them to their respective children, 
declaring that the children of each of his 
children should be considered as one root 
and take the share of the parent. He 
charged each of his children with a substi- 
tution in favour of their respective children, 
and meantime he placed his estate in the 
hands of trustees, who were to administer it 
until the death of all his children, when a 
division was to be made of the property 
comprising his estate. He directed that 
each of his children should only receive 
from the time of majority or from marriage 
the revenue derivable from his estate to the 
amount of 6,000 dollars a year. 

Held— that the annuity payable to each 
child upon attaining majority was only 
chargeable upon such child’s proportionate 
share of the income and accumulations, and 
not upon the whole residue. That the claim 
of the eldest son to any advantage which 
would confer upon him more than an equal 
share with his brothers and sisters, and 
more than the revenue of that share, 
whether current or accumulated, must be 
rejected. That the accumulations of the 
income of the share of the eldest son during 
his minority were not to be treated as an 
addition to his share of the capital nor as 
subject to the substitution, the testator 
having confined the substitu-tion to the 
capital of the share of the residue, and that 
the accumulations arising from revenue dur- 
ing minorities belonged absolutely to the 
legatees. 

Bbaudey V. Barbeatt, [1900] A. C. 569 ; 69 
[L. J. P. C, 131 5 83 L. T. 236-P. C. 


195. Interpretation— Gift to Brothers and ! 
Sisters Bqualhj—Gift to Issue of Brothers 
or Sisters Dying in Testator’s Lifetime-^ 
Sister Dead prior to the Making of the Will 
leaving Children who Survived Testator.']— 
A testator made his will in 1895, giving the 
residue ‘'‘upon trust for my brothers and 
sisters equally,” with certain directions as 
to the share of his brother James; and the 
will provided “if any of my other brothers 
or sisters shall die in my lifetime leaving 
issue, any of whom shall be living at my 
death, such issue so living shall take equally 
amongst themselves if more than one the 
share which such other brother or sister 
would have taken if then li-ving.” One of 
the testator’s sisters had died in 1892, leav- 
ing seven children. The testator died in 
1899. 

Held- that “ other brothers and sisters ” in 
the last gift meant "brothers and sisters 
other than James,” and "brothers and 
Bisters” in the last gift meant the same as 
" brothers and sisters ” in the previous gift 
B.D.— VOL. III. 


of the residue- namely, "the brothers and 
sisters living at my death.” The children 
of the sister who died in 1892 did not there- 
fore take. 

Re Offiler; OrpiLER r> Offiler, (1901) 83 
[L. T. 758-Buckley. J. 

196. Gift to Children— Die without “leav- 
ing” Issue— " Having ” Issue.]— B. left per- 
sonalty on trust for his two daughters for 
their respective lives in equal shares, with 
remainder to their children as they might 
appoint. In case either should " die without 
leaving lawful issue, or being such, none of 
such issue shall live to attain twenty-one,” 
her share -was to go to the survivor : if 
both should die "without leaving lawful 
issue as aforesaid,” the trust funds were to 
go in equal shares to his nephews and 
nieces. 

After B ’s death, one daughter died un- 
married; the other was still alive, and had 
a son aged Iw’enty-one. 

Held— that the son was absolutely entitled, 
subject to his mother’s life interest. "Die 
without ‘leaving’” must be read as “die 
without ‘ having.’ ” 

Maitland v. Clialie ((1822) 6 Madd. 243) 
followed. 

In re Ball, Slattery v. Ball ((1888) 40 
Ch. D. 11, 58 L. J. Ch. 232; 37 W. R. 37; 59 
L. T. 800— C. A.) explained. 

Barkwobth V. Barkworth, (1906) 75 L. J. Ch. 

[754— Joyce, J, 

187 Gift to Children or Their Children— 
Period of Division — Life Estate or Absolute 
Interest.]— A bequest of residue to legatees, 
with a subsequent gift over to their children 
in case of death. 

Held — that death meant death in the life- 
time of the testatrix, and that the legatees, 
having survived her, were absoluely entitled 
to the residue. 

Ee Eee'ves, (1907) 51 Sol. Jo. 325— Joyce, J. 

198. Gift to Children or their Children— 
Issue of Child Dead at Date of Will — 
“Shall” Predecease Me.]— G., by his will, 
gave legacies to the children of A. G., whom 
he described as my "deceased son.” He 
gave a legacy to his son R. G. if he could be 
found within a specified time; and then gave 
the residue of his estate in trust for all or 
any of his children (other than R. G.) who 
should be living at his death and attain the 
age of twenty-one or marry, with a substi- 
tutional gift to issue, "in case any one or 
more of my children (other than R. G.) shall 
predecease me,” lea'ving issue. 

Held— that, as A. G. was kno-wn to the 
testator to be dead at the date of his will, 
A. G.’s children were not entitled to share 
in the residue. 

Decision of C. A., sub nom,. In re Gorringe; 
Gorringe v. Gorringe, [1906] 2 Ch. 341; 75 
L. J. Ch. 687, 95 L T. 574) reversed. 

Gorringe v. Mahlstedt, [1907] A. C. 225 ; 76 
[L. J. Ch. 527; 97 L. T. Ill— H. L. (E.). 

37 
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199. Gift to Children or their Children— 
Gift to Issue of Deceased Children— Children 
Dead at Date of Will — Words of Futurity 
—A. will contained a gift to tlie issue of any 
inember of a class, in case sucli member 
“shall” die without attaining a vested in- 
terest, but " shall ” leave a child or chil- 
dren living at or after my decease, and 
which child or children "shall attain the 
age of twenty-one years,” of the share which 
such member would have taken if he had 
come under the description of the members 
of the class attaining a vested interest. 

_aLD— an original and not a substitutional 
gift, so as to let in the issue of members of 
the class who were dead at the date of the 
will and were not beneficiaries under the 
will. 

Gorrinoe v. Mahlstedt (supra) distin 
guished. 

In re Stokes; Barlow v. Bullock, (1907) 52 

[Sol. Jo. 11. 

200. Gift to Daughter or her Children— 
Gift over " failing such issue “ Death leav- 
ing no issue ’’—Vested Interest.]— A testator 
left his property in trust to pay the income 
to his widow for her life; after her death 
the property to be transferred to his younger 
but if she should be dead, to any 
child or children of hers, and " failing such 
issue ” to his elder daughter, with other 
limitations in case his two daughters should 
both be dead leaving no issue.” 

action brought during the widow^s 
younger daugliter liaTing a 

cluld. 
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!^ld— that the younger daughter's children 
took vested interests as soon as born; and 
that, therefore, she or her children must 
take absolutely on the widow's death, and 
that in no event could the further limita- 
tions take efiect. 

Trehame v. Layton ((1875) L. E. 10 Q. B. 
459 ; 44 L. J. Q, B. 202) followed. 

In re Bradbury; Wing v. Bradbury, (19041 73 
[L. J. Ch. 591; 90 L. T. 824— C. A. 

201, Revocation hy Codicil-Gift hy Im- 
^ication.]-By his will, dated the 19th 
October, 1867, M. devised the lands of N to 
^ustees, upon trust to the use of his eon 
M. and his heirs, upon his attaining the 

J wemy-six years, and in the meantime, 
and until his said son should attain that age 
W apply the rents and profits for his main- 
tenance. The will- also contained a power of 
advancement. The will then provided that 
m case D. M. should die before he attained 
twenty-six, then from and immediately after 
his death the lands of N. should go to the 
use ot the testator’s eldest son W. M., and 
the testator appointed his daughter residuary 
legatee and devisee. 

By a codicil dated the 15th July. 1868 the 

liis will to 

iJ- M., and in Jieu thereof gave him a rent- 


charge upon all the testator’s real estate in 
the county of D., and the testator declared 
the same to be fn full substitution of all 
absolute and reversionary interests to which 
his said son or his heirs would or might have 
be^ entitled under his said will, which the 
testator thereby confirmed in all respects, 
save in so far, and as to such parts thereof 
as were thereby revoked. 

1 February, 

1899. At the date of the codicil D. M. was 
under Wenty-six, but he had attained that 
age at the date of the death of the testator. 

_ Held— that W . M. did not take any interest 
in the Ipds of N., but that the same passed 
under the residuary clause in the will. 

M'Kay V. M'Kay, [1901] 1 Ir. E. 109-C. A. 

202. Beal and Personal Dstate—Gift to Son 
for Life-Remainder to his "Children or 
their Heirs”— One of such Children Pre- 
deceasing Testator— Substitutional Gift.]— A 
devise or bequest of corpus to children as a 
class where the gift is not immediate, vests 
in all the children in existence at the tes 
tator s death, but so as to admit childr^ 
born between that date and the period o: 
distribution, 

A testator left his real and personal estat( 
to his two sons, H, and J ., for their lives it 
equal shares, "and at their death their oi 
his portions or portion if married to their oi 
cjiild or cEildren or their heirs/^ 

A A children, L,, predeceased tht 

testatOT, leaving a child, who was still alive 
when H. died. 


Held- that L. was never a member of the 
class designated by the will; and that, ther 
tore, her child took no share, even thout,K 
the words “or their heirs ” implied a siJ 
stitutional gift as to the realty or personal! 
or both, so far as concerned children w' 
were actually members of the class. ^ 

Eb Ibbetson; Ibbetson v. Ibbbtson, (1903)# 
[L. T. 461 — Joyce,| 

f 

203. Natal— Residuary Gift to Two SoJ 
Gift over in event of one Dying and leavi 
Children— Whether Death at any time, or i 
Testador s Lifetime, intended — Fidei comm/ 
sum.]— A testator left his residuary estate/ t 
hm two sons equally with the following « gi 
viso:— “In the event of either of my 7 , tj 
sons dying before his brother without le/ ai 
mate issue, then his share shall becomw “fhei 
property of his brother; but, if thereljl b 
any legitimate children surviving ii pesf 
father, then their father's share sha 
i^ested in any way my executors deem 
A he interest to be used for the educatio: 
maintenance of the said children un 
youngest attains twenty-one years, th 
residue to be equally divided.” 

One of the sons died after the testa 

Held (reversing the decision of the Sa 
Court)— that the proviso did not apph 
to a son dying in the testator’s lifetim 


|renie 

only 

and 



1157 


WILLS- 


1158 


substitutional Gtiii—Gontimicd. 

that the son's sliare was subj ect to iidei com- 
missum in favour of his children. 

Ddppill and Another, v. Dofpild, [1903] A. C. 
[4,91; 72 L. J. P. C. 97; 89 L. T. 82; 19 
T. L. R. 600-P. C. 

XIV. CLASS eiFTS. 

204. Ascertainment of class."} — The rule 
that a bequest to the children of a person is 
confined to children living at the date of a 
testator's death, although in a sense a rule 
of convenience, is applicable to a bequest of 
income. 

JRc Wenmoth‘s Estate (37 Ch. Div, 266) dis- 
tinguished. 

Re Powblu; Cboslwd d. Holliday, [1898] 1 Ch. 
[227, 67 L. J. Ch. 148; 77 L. T. 649 ; 46 W. R. 

231— Kekewich, J. 

205. Class Gift or Gift to Personce JDesig- 
nafoB.]— A testator gave the sum of ^6200 to 
each of his three sisters, whom he named, 
and devised his farm, with all furniture, 
stock, &c. (subject to their mother's life in- 
terest therein), to his "said three sisters," 
to such of them as should survive him, in 
pqual shares as tenants in common. By a 
^^bsequent codicil he revoked the legacy of 

»e200 given to one of his sisters, and also the 
Request in remainder to her of a share of 
the farm, <6;c., and in other respects confirmed 
fhis will. The testator's mother and three 
.sisters survived him. 

/ Held— that the bequest of the farm, <Stc., 
'.under the terms of the will passed to the 
sisters, not as members of a class, but as 
■WrsoncB designates, and that consequently 
ifte revoked share fell into residue. 

IfepoRD V. Orfoed, [1903] 1 Ir. R. 121— V.-C. 

^06. Double Legacies— Legacy to a Glass — 
Mditional Gift by Codicil of J50 to each 
^^ffiber “ so that each receives .£100 "—First 
alone exceeding .£100.]— S. gave «61,000 to 
oj® ; god-children in equal shares. By a 
SiSioil he gave ".£50 additional to each of 
jefi" god-children ... so that each receives 
He had nine god-children alive at his 

^T[bld— that each was entitled to £50 in 
addition to a ninth share of £1,000. 

Milner v. Milner ((1747) 1 Ves. Sen. 106 — 
dictum of Lord Hardwicke) doubted. 

In eb Segblcke ; Ziegler v. Nicol, [1906] 2 Ch. 
[301; 75 L. J. Ch. 494 ; 54 W. R. 624 ; 95 
L. T. 708— Joyce, J. 

207. Equitable limitation in remainder to 
members of class contingently on attaining 
Twenty-one— Infants— Destination of Income 
on one Member of Class attaining Twenty- 
one,}— A testator, who died in 1881, devised 
certain real estate to trustees upon trust for 
A. for life, and after her death upon trust 
for the children of A. who, being sons, should 
attain the age of twenty-one, or, being 


daughters, should attain that age or marry, 
to be divided between them, if more than 
one, as tenants in common. A. died in 1875, 
leaving six children, all infants and un- 
married. The eldest child of A. attained 
twenty-one in March, 1897. 

Held— that the eldest child on attaining 
twenty-one became entitled to the whole of 
the income nntil another child attained a 
vested interest, when that child would have 
to share, and so on as the other children 
.severally acquired vested interests, in the 
same way as if the limitations had been legal 
instead of equitable. 

In re Avbrill; Salsbory n. Bdckle, [1898] 1 
[Ch. 523 ; 67 L, J. Ch. 233 ; 78 L. T. 320; 46 
W. R. 460-Romer, J. 

208. Estate to be Divided in Certain Pro- 
portions between Two Classes— Forfeited In- 
terests to Form Part of Residue— Forfeiture 
—Mode of Division.}— iV. left property, as to 
three equal seventh parts thereof, in trust 
for a certain class of persons living at his 
death as tenants in common, and as to four 
equal seventh parts thereof in trust for a 
certain other class of persons living at his 
death as tenants in common. He directed 
that, if a certain event should happen in his 
lifetime, the share of a certain member of 
the first class should "lapse and form part 
of my residuary estate." The event in fact 
happened before his death. 

Held— that three-sevenths of the lapsed 
share went to the remaining efiective mem- 
bers of the first class, and four-sevenths to 
the members of the second class 
In re Wanh; Bscritt v. Wand, [1907] 1 Ch. 

[391; 76 L. J. Ch. 253 ; 96 L. T. 424-Bady, J. 

209. Gift of Residue to a Class Living at 
Period of Distribution-Settlement of " the 
Share" of one of the Class— Death of such 
one of the Class before Period of Distribu- 
tion — Capricious and Anomalous Interpreta- 
tion to be Avoided.}— Subject to certain pro- 
visions for her sisters, Sophia, Catherine, 
and Elizabeth, a testatrix, by her will made 
in 1854, directed her residuary estate to be 
held in trust for all or such one or mors 
of her brothers and sisters (except Eliza- 
beth, but including Sophia and Catherine if 
they or either of them should naarry) who 
should be living at the decease or marriage 
of such surviving or last marrying sister, 
in equal shares, if more than one, as ten- 
ants in common and not as joint tenants. 
And she directed that if at the death or 
marriage of such her surviving or last mar- 
rying sister her brothers William, George 
and James, or any or either of them should 
be dead, or either of her sisters Sophia and 
Catherine should be dead, having previously 
married, and there shall be living any child 
or children of any one or more of them so 
dying, who should have attained or should 
afterwards attain the age of twenty-one 
years, or who should then have married or 
should afterwards marry, such child or 
children should together and per stirpei 

37—2 
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have and be entitled to such part or share 
of her said trust estates and funds as his, 
her, or their parent, or respective parents, 
would have had or been entitled to, if such 
parent or parents had been then living. 
And she declared and directed that, with 
respect to “the share” of her said sister 
Charlotte of and in her said trust estates 
and funds, the same share should be held 
in trust to pay the income thereof to her 
during her life, for her separate inalienable 
use, and after her decease the capital of 
“ the same share ” should be held in trust 
for her children or child, as she should by 
deed or will appoint, and in default of 
appointment, in trust for and to vest in 
her children or child at twenty-one or mar- 
riage, in equal shares, if more than one. 
Neither Sophia nor Catherine married. 
Charlotte died in 1884. She had four chil- 
dren, all of whom attained twenty-one, but 
all of whom died before Catherine, who died 
in 1900, having survived all her brothers and 
sisters. Elizabeth left no issue, nor did 
either of the brothers of the testatrix. The 
contest was between the legal personal repre- 
sentatives of Charlotte’s four children, and 
the next of kin of the testatrix. 

Held— that the brothers and sisters named 
in the earlier clause of the proviso consti- 
tuted the primary objects of the bounty of 
the testatrix in the sense that they took 
their shares absolutely, if they survived the 
period of distribution, while their children 
were only secondary objects of bounty in 
the sense that they took nothing unless their 
parents died before the period of distribu- 
tion, that the interests given to the children 
of Charlotte did not in any way depend on 
their surviving the period of distribution, 
and they were primary objects of bounty; 
that as the language of the will with respect 
to the conditions under which the children 
of Charlotte took vested interests, was clear 
and unambiguous, the words “the share” 
of Charlotte meant an aliquot share of the 
estate destined by the testatrix for Charlotte 
and her children, and did not mean that 
which under the prior gift would have come 
to Charlotte, if she had survived Catherine, 
as the consequence of the latter interpreta- 
tion would be capricious and anomalous; 
and that the legal representatives of Char- 
lotte’s four children were entitled to the 
residue. 

In re Roberts ((1885) 30 Ch. D, 234; 53 
L. T. 432— C. A.), In re Pinhorne ([1894] 2 
Ch. 276; 63 L. J. Ch. 607; 42 W. E. 438; 70 
L. T. 901), and In re Powell ([1900] 2 Ch. 
525; 69 L. J. Ch. 788 ; 83 L. T. 24, No. 255, 
infra) considered. 

Where by acting on one interpretation of 
the words we are driven to the conclusion 
that the person using them is acting capri- 
ciously, without any intelligible motive, con- 
trary to the ordinary mode in which men 
in general act in similar cases, there, if the 
language admits of two constructions, we 
JUay reasonably and properly adopt that 


which avoids these anomalies, even though 
the construction, adopted is* not the most 
obvious or the most grammatically accurate. 
But if the words are unambiguous, they 
cannot be departed from merely because 
they lead to consequences which we consider 
capricious, or even harsh and unreasonable. 

Eule of interpretation laid down by Lord 
Granworth in Abbott v. Middleton ((1858) 
7 H. L. C. 68, 89; 28 L J. Ch. 110, 112) 
approved 

Decision of Byrne, J., reversed. 

In be Whitmore; Walters v. Harrison, [1902] 

[2 Ch. 66; 71 L. J. Ch. 673; 87 L. T. 210- 

C. A. 

210. Gift to 4. and B. and Four Children 
of C.—Gift Divisible into Sixths ]— A testator 
gave his residuary personal estate to trustees 
upon trust for sale and conversion and upon 
certain trusts for the benefit of his daughter 
for life, and for her issue, all of which had 
then failed, and the will then proceeded 
as follows : “ And in case there shall be no 
child of my said daughter who being male 
shall attain the age of twenty-one years, or 
being female shall attain that age or marry, 
then I direct and declare that my said 
trustees or trustee shall stand possessed 
of the said residuary trust fund in trust 
for the said G. B., his sister M. B., and the 
children now living of the said E. H. who 
being male shall live to attain the age of 
twenty-one years, or being female shall live 
to attain that age or marry, and if more 
than one, in equal shares, the share or 
shares of any of thepi being female to be 
for her or their sole and separate use.” 
There were four children of E. H. living at 
the date of the will, all of whom attained 
twenty-one. 

Held— that the gift was a gift to a class, 
and that the fund was divisible into six 
equal shares. , 

Judgment of the C. A. sub noin. Capes v, 
Dalton (86 L. T. 120) reversed. 

Kekewich and Others v. Barker and Others, 
[(1903) 88 L. T. 130-H. L. (E.) 

211. Gift to A. and the Children of B. 
Fqually— Death of A. before the Testator- 
Lapse— Survivorship .'] — A testator appointed 
his wife and his “niece A. executrixes, and 
gave property X. to his wife and A. upon 
trust to pay the income to his wife for life,” 
and after her decease upon trust for the 
said A. and tha child or children of his 
sister B. who should attain the age of 
twenty-one years, equally to be divided 
among them as tenants in common. A. was 
at the date of the will nearly twenty-one— 
she died before the testator, B.’s children 
had all attained twenty-one when the testa- 
tor’s widow died. 

Held- that the gift to A. and the child or 
children of B. was a gift to a class of all 
his nephews and nieces, and the testator in- 
tended that if any of them died in his 
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lifetime the. survivors should take; and that 
the share bequeathed to A. did not lapse 
by her death, nor did it fall into the residue 
of the testator^’s estate, but went to B/s 
children. 

Decision of the Court of Appeal ([1899] 2 
Ch. 314; 68 L. J. Ch. 598 ; 47 W. E. 642 ; 81 
L. T. 139) affirmed. 

Kingbury V. Walter, [1901] A. C, 187, 70 
[L J. Ch .546; 84 L. T. 697-H. L, (E.). 


212. Gift ” to be equally divided between 
the children of A. and E.”]— W. by her will 
directed one half of the proceeds of sale of 
certain realty "to be equally divided be- 
tween the children of E. M. W. and J. C. W., 
or their heirs." E. M, W. had six children 
living at the date of W.'s death, but had for 
live years lived apart from them and his 
wife. J. G. W. had two children living. 
Both E. M. W. and J. C. W. were nephews 
of "W.^s late husband. 

Held— - that the gift was one of moiety to 
J. C. W. and of the other to the children of 

E. M. W. 

In re Walbran; Milner v. Walbran, [1906] 1 

[Ch. 64; 75 L. J. Ch 105; 54 W. E. 167; 93 
L. T. 745— Joyce, J. 

213. Gift of Residuary Estate to a Class— 
Divesting Clause or Gift Ovei — "Die Leaving 
Issue "—Operation During Life of Tenant for 
Life and also After Her Death— Period of 
Defeasibility.}— The testator by his will de- 
vised and bequeathed the residue of his real 
and personal estate to his trustees upon 
trust, for conversion and investment, and 
to set ^aside certain investments for certain 
purposes, and upon further trust for his wife 
during her life if she should continue his 
widow, but if she should marry again, upon 
trust to pay her a certain annuity during 
her life. The will then proceeded, " and sub- 
ject to the provision aforesaid upon trust 
after the decease or second marriage of my 
wife, to apply the income of the trust fund 
in or towards the maintenance, education 
and advancement of my children until the 
youngest who shall be living shall attain the 
age of twenty-one years, or, being a daughter, 
shall attain that age or marry "; and subject 
thereto he directed that the trust funds and 
the income thereof, and all accumulations of 
income, should be held in trust for all my 
children who being a son or sons, shall attain 
the age of twenty-one 3 »ears, or being a 
daughter or daughters, shall attain that age 
or marry, to whom I give and bequeath my 
residuary real and personal estate in equal 
shares. I direct that if any of my children 
shall die leaving issue, such issue shall take 
his or her deceased parent's share equally 
as tenants in common." The testator died 
leaving him surviving two sons and a 
daughter. A son and a daughter had at- 
tained the age of twenty-one. 


Held— that the gift should be read accord- 
ing to its natural and proper meaning— that 
is, as meaning death at any time, and not 
merely death nithin the life of the widow or 
at any time less than the whole life of the 
legatee. There was no context in the will to 
limit the meaning of the word “ death." 

0‘ Mahoney v. Burdett ((1874) L. H. 7 H. L. 
388 , 44 L. J. Ch. 56 n.; 23 W. E. 361; 31 
L. T. (n.s.) 705) followed. 

Decision of Joyce, J. ([1901] 2 Ch 338; 70 
L J. Ch. 583 : 84 L, T. 587), affirmed. 

In re .Schnadhobst ; Sandkuhl v. Schsvdhoest, 

[1902] 2 Ch. 231; 71 L. J. Ch. 454 ; 50 W. E. 

485; 86 L. T. 426-C. A. 

214. Gift to Tenant for Life— Remainder to 
a Class, their Children to take by Substitution 
—Death of Member of Class before Testator 
and after Tenant for Life."]— A. testator left 
his property in trust for his wife for life, 
and finally for such of his children as should 
be living at the death of his wife and the 
issue of such as " shall be dead." 

The wife died in 1891, one of the children in 
1899, and the testator in 1900. 

Held— that the issue of the deceased child 
took no share. 

In re Ivinnear; Kinnear v. Barnett, (1904) 90 
[L. T. 537— Kekewich, J. 

215. "Relations of like degree in Scotland " 
— Visitor in Scotland.']— A gift to "my rela- 
tives of like degree in Scotland " living at 
the date of death does not include such a 
relative whose home is in Australia, but who 
happens to be in Scotland on a visit at the 
date of testator’s death. 

Argo v. Elmslie, (1906) 8 E. 67— Ct. of Sees. 

216. Period of Distribution — Legacy to a 
Class.]— S. directed her trustees to " hold " 
a fund in trust for all the children of A., 
who, being sons, should attain twenty-one, 
or being daughters should attain that age or 
marry. 

Held— that no distribution could be made 
until A.’s death, as until then there might be 
additions to the class of beneficiaries. 

Hope- Johnstone v. Sinclair’s Trustees, (1905) 
[7 E. 25— Ct. of Sess. 

217. Time for ascertaining Class— Gift to 
Children at 21— Advancement Clause— Main- 
tenance out of Vested Share.] — Where there 
IS a gift to children, at twenty-one years of 
age, the general rule is that the class is ascer- 
tained when the eldest child attains twenty- 
one, no child born subsequently being ad- 
mitted 

If, how'ever, maintenance or advancement 
IS continued beyond the date when the eldest 
child attains twenty-one— e.ff., if advance- 
meut is directed out of vested shares — all 
children are let in. 

Iredell v. Iredell ((1858) 25 Beav. 485) 
followed. 

In re Courtenay; Pearce v. Eoxwell, (1905) 
[74 L. J. Ch. 654— Kekewich, J. 
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21S. Time jor ascertaining Class — Death of 
Testator or of Life Tenant — Next-of-kin ac- 
cording to Statute.'}— W. by bis will gave 
funds to trustees upon trust for bis nepbew 
S. for life witb remainder to children or 
grandchildren of S. ; there were provisions as 
to maintenance, education and advancement. 

In default of issue of S. living to attain 
vested interests, he directed the funds to be 
held in trust "for such person or persons as 
on the death of my said nephew S. will be 
entitled to [sic] as my next-of-kin under the 
Statute for the Distribution of Intestates" 
Estates."’ 

In 1884, when "W. died, S. was his sole next- 
of-kin. S. died in 1906. 

Held— that, although the death of S- was 
not necessarily the period of distribution, 
the class to take were W."s next-of-kin at the 
date of W."s death, and not those who would 
have been his next-of-kin had he died when 
S died ; and that therefore S."s executors 
were entitled to the funds 
Bullock V. Downes ((I860) 9 H. D. C.) 
applied. 

Decision of Parker, J. ([1907] 1 Ch. 450; 
76 L. J. Ch. 228 ; 96 L. T. 392) affirmed. 

In EE Wilson; Wilson v. Batcheloe, [1907] 2 

[Ch, 572-C. A. 

XV. LAPSE, 

219. Appointment in satisfaction of a Debt 
— Death of Creditor before Testator — No 
Lapse.]— Where under a general testamen- 
tary power money is appointed not out of 
mere bounty, but in discharge of a moral 
obligation {e.g., in satisfaction of a debt), the 
gift will enure to the estate of the appointee, 
if he dies before the testator, 

A trustee in error made over payments to 
the beneficiary; she was ordered by the Court 
to pay to him interest on the amount thereof 
during her lifetime, and to appoint to him 
by will a similar amount out of the trust 
funds. She did so, but outlived him. 

Held— that the trustee’s executor took 
under the appointment. 

Stevens v. Kino, [1904] 2 Ch. 30; 73 L. J. Ch. 

[535 ; 52 W. B. 443; 90 L. T. 665- 
Earwell, J. 

220, Bequest of Specific Sum part of Share 
of Residue—" The Remaining Part ’’ — Gift 
orei — Partial Failure.} — A testator be- 
, queathed one-third of his residuary estate 
‘ upon trusts "as to the sum of ^4,500 part 
thereof, the sum of ^82,250, to be held in trust 
for each of” his two grandchildren, A. S, P, 
and N. J. P. (sons of his son Arnold), who 
should attain the age of twenty-one years; 
"and as to the remaining part of the said 
one-third part of my residuary estate, 
in trust for such one or more of the 
four children of my said son Arnold,” 
viz., E. K. P., A. M, P., and the said A. S. P, 
and N. J. P., who being sons or a son should 
attain the age of twenty-one years, or being 
a daughter should attain that age or marry 


under that age. And in case there should 
not be any such children or child, then over, 
N. J. P. died a minor; the "^jiher children 
attained twenty-one. 

Held— that the words " the remaining 
part” were ambiguous; that the gift over 
showed that the testator intended that no 
part of the principal gift should fail unless 
all the children died without attaining vested 
interests, which was inconsistent with any 
partial failure of the trusts; and that the 
words "the remaining part” must be con- 
strued in the sense of true residue so as to 
carry the lapsed residuary legacy to the three 
children who attained twenty-one. 

Skrymsher v. Northcote ((1818) 1 Swans. 
566; 18 E. R, 142) doubted. 

The principle of In re Palmer ([1893] 3 Ch. 
369; 62 L. J. Ch. 988; 42 W. E. 151; 69 L. T. 
477; 2 K. 619— C. A.) applied. 

In be Paekee; Stephenson v. Paekee, [1901] 

[1 Ch. 408 ; 70 L. J. Ch. 170; 49 W, R 215; 

84 L. T. 116~ParweU, J. 

221. General Bequest— Exception of Chattels 
Real— Chattels Real Bequeathed Specifically 
—Death of Legate — Intestacy.}— A testator 
excepted his chattels real from the residuary 
bequest in his will, and bequeathed them to 
his brother. After his brother’s death he 
made a codicil referring to such death, but 
leaving the general bequest and exception, 
and also the specific bequest standing. 

Held— that the will must be construed as 
if made at date of the codicil; and that, 
therefore, it must be presumed that the 
testator intended the chattels real to remain 
excepted from the residuary bequest, and 
that there was an intestacy. 

Blight V. Hartnoll ((1883) 23 Ch. D. 218; 
52 L. J. Ch. 672) distinguished. 

In eb Feasbb; Lowthbe v. Peaseb, [1904] 1 Ch. 

[726; 73 L. J. Ch. 481; 52 W. R. 516; 9>1 L, T. 

48; 20 T. L. R. 414-C. A. 

222, Gift of Residue with an Exception— ■ 
Failure of One Gift Comprised in Exception 
—Gift Falling Into Residue— No Intestacy.} 
—Where there is a gift of residue with an 
exception (not a particular gift followed by 
a gift of the residue), and the exception fails, 
there is not a partial intestacy, but the 
amount of the exception falls into residue. 

A gave his residuary estate to his wife 
absolutely, subject to payment of two 
legacies; and his will then proceeded: 
"■ Nevertheless, as to the sum of .£1,000 part 
thereof, I give the same to my wife, to 
receive the income thereof during her life 
only, and after her decease I give the sum of 
£500, part of such £1,000, to my nephew, 
James Jupp, absolutely, and I give £500, the 
other part of such £1,000,” etc. As far as 
could be discovered A. never had a nephew 
named James Jupp. 

Held— that his £500 passed to the widow 
absolutely as part of the residue, and not to 
A.’s next-of-kin. 

In ee Jupp; Gladman v. Jupp, (1903) 87 L. T. 

[739— Joyce, J. 
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223. Gift ^ a Class.’}— A testatrix gave her 
property upon trust for a niece for life, and 
then for equal division between the brothers 
and sisters of the niece living at her death 
and A., B. and C. in equal shares, “and 
should either be dead leaving children, such 
children are to take the share their deceased 
parent would have been entitled to if 
living.” 

A. and B. were relations of the testatrix; 
C. was a stranger. 

A. predeceased both testatrix and tenant 
for life; B. survived testatrix, but pre- 
deceased the tenant for life. 

Hkld— ( 1) that the gift to A., B. and C. 
was not contingent upon their surviving the 
tenant for life, and that, therefore, B.''s 
representatives took his share; (2) that the 
gift was not a class gift, and that A.'s share 
lapsed to the next of kin of the testatrix. 

In rk Venn, Lindon v. Inobasi, [1904] 2 Ch. 

[52; 73 L. J Ch. 507; 90 L. T. 502-~Joyce. J. 

224. Gift to Two Persons— Gift over to 
Survivor tn Default of Issue — Death of One 
Leaving Issue— Death of Survivor Without 
Issue— Gift over not Capable of Taking 
Effect ]— A testator loft real and personal 
property to his daughter, with a gift over, 
if she died without issue, to his two nieces 
H, and R., their heirs and assigns, in equal 
shares : he concluded “ in case either of my 
said two neices shall happen to die leaving 
no issue . . . the part or share of her so 
dying shall go to the survivor.'’^ 

H. died leaving a child : then E. died 
childless, and last of all the daughter died 
childless. 

Held— that as, when E. died, there was no 
survivor to take her share, such share was 
never divested, and neither passed to H.'’s 
child, nor became undisposed of as under a 
partial intestacy of the testator.' 

Jones V. Davies ((1880) 28 W. R. 455) 
followed. 

In be Deacon; Deacon v. Deacon (1907) 95 
[L. T. 701— Kekewich, J. 

225. Lapsed Legacies — Two Residuartf 
Gifts.}— A testator having appointed H. his 
evecutor, gave pecuniary legacies to sixteen 
persons and his watch to a nephew. He 
then directed that “ the remainder of ” his 
“property” should “pass as follows, viz., 
be divided amongst ” certain named persons | 
in defined shares; he concluded, “and I ap- 
point my executor my residuary legatee.” 

Two of the sixteen legatees died in his 
lifetime. 

Held— that the lapsed legacies fell into the 
first residue and not the second. 

In be Isaac; Haeeison v. Isaac, [1905] 1 Ch. 

[427; 74 L. J. Ch. 277; 92 L. T. 227- 

Buckley, J. 

226. Lapsed Legacies— Direction to Pay 
Legacy “Six Years after my Decease"— 


Death fif Beneficiary before Time for Pay- 
ment— Lapse.}— A testator declared that his 
trustees should stand seised and possessed of 
his residuary personalty and realty, upon 
trust to retain legacies to themselves, and to 
pay the following legacies: To my brother, 

G. E., the annual sum of .£50 for the term of 
five years from my decease, and the legacy ot 
£1,000 six years after my decease.” 

The testator died on the 6th July, 1900, 
and G. E. on the 9th May, 1903. 

Held— that, there being no gift except in 
this direction to pay, everything depended 
upon the expiration of six years, and that, 

G. B. not having survived this period after 
the testator’s death, his estate did not take 
I he £1,UOO. 

In be Eve; Belton v. Thompson, (1905) 93 
[L. T. 235— Kekewich, J. 

227. Lapsed Legacies and Devises— General 
Residuary Gift of Property “not Herein- 
befoi'e Disposed of"— Second Residuary 
Clause — Whether Captured by First or 
Second Clause.}— A testator, after several 
legacies and devises of land, which failed, 
devised and bequeathed to his executors on 
certain trusts the remainder of his property, 
which he described as follows “ All my 
railway and other shares, stocks, and in- 
terest in companies, moneys in the funds, 
dividends and debts due to me at the time 
of my death, and also the rest of my estate 
and efiects, real and personal, not herein- 
before disposed of, and all securities, bonds, 
coupons, cash in bank and elsewhere.'*'’ At 
the end of the will he appointed C. S. his 
residuary legatee. 

Held— that the ivords of the first general 
residuary clause were sufficiently wide to 
capture not only property undisposed of, but 
also lapsed legacies and devices, although 
there was apparently in that case nothing 
left for the second residuary clause to 
operate upon. 

Johns v. Wilson, [1900] 1 Ir. R. 342— V. C. 

228. Residuary Devise — Lapsed Specific 
Devise — Wills Act, 1837 (1 Viet. c. 26), s. 25.] 
—A testator died possessed of freehold 
estates at Wimbledon and elsewhere, and 
also leaseholds, but no copyholds. He . 
devised to his son a certain freehold house 
at Wimbledon, and devised upon trusts “■ all 
other my freehold messuages and tenements 
at Wimbledon aforesaid and elsewhere, and 
all my leasehold estates whatsoever and 
wheresoever.'” The specific devise having 
failed in consequence of the son attesting the 
will. 

Held— that the will contained a good 
residuary devise to the trustees, in spite of 
the use of the word “other,” and of the 
omission of any reference to copyholds, and 
that therefore the house passed to the 
trustees and not to the heir-at-law. 

Decision of C. A. ([1901] 1 Ch. 619; 70 
L. J. Ch. 342; 84 L. T. 174), reversing 
Kekewich, J. ('[1900] 2 Ch. 196; 69 L. J. Ch. 
475 ; 82 L. T. 554), affirmed. 
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Spiingett v. Jennings ((1871) L. R. 6 Ch. 
333, 40 L. J. Ch. 348; 19 W E. 575; 24 L. T. 
G43) explained. 

Mason v Ogden, [1903] A. C. 1, 72 L. J. Ch 
[152, 51 W. R. 5G0, 87 L. T. 622— H, L. (E.) 


229. Besiduary Gift — Named Person — 
Limited Survivorship Clause — Revocation of 
Gift by Codicil — Gift to Person by Wrong 
Name.']— A testatrix left her residuary 
estate to four named persons. A., B., C. and 

D. , ‘''as tenants in common, and if only one 
of them shall survive me, then to such one 
absolutely ” By a codicil, after referring to 
the death of D., the testatrix revoked what- 
ever interest D had in her will. A., B and 
C. survived the testatrix. 

Held— that the gift of survivorship was in- 
tended to be general, and not confined to the 
case of only one legatee dying, and that in 
any event the revocation clause of the 
codicil must be construed as directing the 
residuary bequest of the ivill to be read as 
it D. was not one of the residuary legatees, 
and, consequently, that in the events that 
had happened D.'s share was not undisposed 
of, but went to the other legatees. 

Two of the residuary legatees were 
described a.s “Edith Beale, daughter of E 
,1. Beale,” and “Violet Beale, daughter of 

E. J. Beale.” E, J. Beale had two, and 
only fwo, daughlers, one of whom was 
named Violet Edith Beale; the other had 
different first names 

Held— that both daughters were residuary 
legatees. 

In EE Radcliffe, Young v. Beale, (1903) 61 
[W. R 409 — Buckley, J. 

230 Specific Legacies— Particular Residue 
—Lapsed and Revoked Shares of Particular 
Residue— Gif t to Wife and Children then 
Living— Death of Wife in Testator’s Life- 
time. — A testator bequeathed certain 
articles, consisting of works of art, etc., 
specifically to individuals, and directed that 
all his furniture, .... objects of art, and 
household goods, not by his will or any 
codicil thereto otherwise bequeathed, should 
be sold within six months after his decease, 
and that the money arising from the sale 
should be divided equally between his wife 
and all his children then living, share and 
share alike, and after other dispositions ho 
bequeathed the residue of his property to 
one of his children. By a codicil he revoked 
all gifts to, another child D. The specific 
legatees and the testator’s wife died in his 
lifetime 

Held — ( 1) that the specific legacies fell 
into the particular residue; (2) that the 
shares of the wife and D. of that residue did 
not pass to the general residuary legatee, 
but went to the children, other than D., 
living at the period of distribution. 

M'Kax V. M'Kat, [1900] 1 Ir. R, 213— V.-C. 


XVI ABSOLUTE GIFT. 

231. Executory Devise over oil a Contin- 
gency ivhich does not Happen — Presumption 
against Intestacy— Clear Words Required to 
Cut Down a Clear Gift.]— A testatrix be- 
queathed all her estate, except two specified 
sums, to her sister B., and added the words, 
“ I would wish my money to be divided in 
equal shares, after my sister B.’s death, be- 
tween my sister G. and my niece H., should 
they survive her.” G. and H. predeceased 
B 

Held by the Court of Appeal (Holmes, L.J., 
dissenting), reversing the decision of the 
Vice-Chancellor)— that B took an absolute 
interest, which, though liable to he divested 
if G and H survived her, became indefeas- 
ible on her surviving them. 

Monck V . Ceokbe, [1900] 1 Ir R. 56— C. A. 

232. Gift Ovei — Prior Absolute Gift — 
Failure of Gift Over ] — C. B., by her will, 
gave and devised all her real and personal 
estate to her sister E. B. absolutely, but if 
E. B. should not dispose of the said estate in 
her lifetime, the testatrix purported to dis- 
pose of it by a gift over in a certain manner 
E B. died a few months after the testatrix 
without having dealt with the estate. 

Hei.d— on the true construction of the will, 
that E. B, took absolutely and that the gift 
over failed. 

In eb Bbetlestonb ; Beetlestone v. Beetlestone, 
[1907] L. T. Jo. 367— Parker, J. 

233. Gift over if Legatee Disentitles him- 
self prior to Actual Payment — Validity.] — A 
gift over of a share of residue if a legatee, 
to whom it IS given absolutely subject to a 
life interest, disentitles himself to receive 
it {e.g., by bankruptcy) prior to actual pay- 
ment, IS valid. 

In re Chaston ((1881] 18 Ch. D. 218; 29 
W R. 778) and In re Wilkins ((1881) 18 Ch. 
D 634; 29 W. R. 911) followed. 

Martin v. Martin ((1866) L. R 2 Eq 404; 
14 W. R. 986) and Bubb v. Padwick ((1880)13 
Ch D. 517 ; 28 W. R. 382) not followed. 

In such a case the words prior to “actual 
payment ” must be taken in their literal 
sense, and not as indicating the time when 
the life interest ends and the legacy becomes 
de jure “ payable.” 

In re Godldeb; Gouldee v. Goulder, [1905] 2 

[Ch. 100, 74 L J. Ch. 552; 53 W. R. 531 ; 93 
L. T. 163 — Eady, J. 

234 Gift over of what shall be Undis- 
posed of at Death of Legatee — Costs.] — A tes- 
tator gave all his real and personal estate 
to his wife “ for her absolute use and benefit 
so that, during her lifetime for the purpose 
of her maintenance and support, she shall 
have the fullest power to sell and dispose of 
my said estate absolutely. After her death, 
as to such paits of my real and personal 
estate as she shall not have sold or disposed 
of as aforesaid, subject to the payment of 
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my wife’s fiMieral expenses, I give, devise, 
and bequeath, the same”*m ti-ust for other 
persons. 

Held— that the widow took an absolute in- 
terest in the testator's estate, and that the 
gift over was void. 

Re Roundel-; Williams v. Pounder (56 
L. T. 104) distinguished. 

In ub Jones; Eich^rds v. Jones, [1898] 1 Gh. 

[438, 67 L. J, Ch. 211; 78 L. T. 74; 46 W. E. 

313 — Byrne, J. 

235. Later Words Cutting Down to Life 
Interest — Administration with Will Annexed 
to Residuary Legatee.] — A. will in printed 
form with holograph additions left a testa- 
tor’s real and personal property to his widoiv 
"■for absolute use and benefit," subject to 
payment of debts, "and after her death to 
come absolutely to H., to ]ier and her heirs 
for ever." The widow was appointed execu- 
trix, but died wuthout proving the will. 

Held— that the widow only took a life in- 
terest, and that H. was entitled to a grant 
of administration with the will annexed m 
preference to the widow’s executor. 

In the Estate op Ltipton, [1905] P. 321; 74 
[L. J. P. 162; 94 L. T. 100 — Barnes, P. 

236. Legacy in Trust for A. for Life, and 
aftirwards, if he shall have Two Children 
who Attain Twenty-one, as to a Moiety for 
his Executors or .Administrators — Whether 
A. absolutely entitled to such Moiety on 
Two Children attaining that Age.] — 'Where 
a testator bequeathed a legacy to trustees 
upon trust to pay the income to A. for life, 
and after his decease if A. should have three 
or more children who should attain twenty- 
one, for his executors or administrators ; and 
if he should have two such children, as to a 
moiety for his executors or administrators, 
and as to the other moiety for the sister of 
A. and her children, it "was 

Held- that A. having had two children he 
was absolutely entitled, on their attaining 
twenty-one years, to a moiety of the fund. 

In EE Bogle; Bogle v. Torstoun, (1898) 62 
[J. P. 423 , 78 L. T. 457— Stirling, J. 

237. Life Estate to Widow-After her 
death Executors to sell Portion to pay Lega- 
cies — Balance to be Disposed of according to 
Widow’s Wishes.]— A. testator left to his 
widow during her life all his property, and 
directed that she was to receive all interest 
and profits from it, to be paid to her during 
her life by his executors. After her death 
the executors were to sell part of the pro- 
perty to pay certain legacies. Any balance 
remaining was to be disposed of according 
to the wddow’s wishes. 

Held— that the widow took the property 
absolutely, subject to the legacies payable 
after her death. 


Eeid V. €aeleton, [1905] 1 Ir. E. 147— 

[Barton, J. 

238. Repugnancy — Subsequent Gift over 
oil Legatee Dying Childless and Intestate.’} 
—A testator left money absolutely to such of 
his children as should be living at his death, 
with a provision that children of a deceased 
child should take their parent’s share. He 
then attempted to declare further trusts in 
case any such cliild of his should die child- 
less and intestate. 

Held— that the gift over in ease of intes- 
tacy was clearly repugnant, and could not 
be severed from the gift over in case of 
failure of children, uhich might by itself 
have been good; and that tbei-efore the 
whole gift over failed. 

In re Dixon; Dixon v. Charlesworth, (1963) 

[72 L. J. Ch. 642; 51 W. E. 652; 88 L. T. 

862— Eady, J. 

239. Subsequent Gift over after Death- 
Doctrine of Perpetuities— Splitting up Gift 
over — Cutting Down — Intestacy.]— It is 
settled law that if you find an absolute gift 
to a legatee in the first instance and trusts 
are engrafted or imposed on that absolute 
interest which fail, either from lapse or 
invalidity or any other reason, then the 
absolute gift takes effect so far as the trusts 
have failed to the exclusion of the residuary 
legatee or next of kin, as the case may be. 

A testator by his will gave the residue 
of his personal property to trustees in trust 
to permit his wife to receive the income 
during her life for her separate use, and 
after her death upon trust to be divided 
into five equal portions, which he allotted in 
the manner following : To S. D. he gave two 
of such portions, to his brother W. one 
such portion, to his brother C. one such 
portion, and to the sons of his late brother 
Sampson the remaining one such portion. 
The will then proceeded as follows ; " But it 
IS my will, and mind that the two-fifth por- 
tions allotted to the said S. D. shall remain 
in trust, and that she shall be entitled to 
take only the interest and annual proceeds 
of the shares so bequeathed to her during 
her natural life, and for her sole and 
separate use independent of her present or 
any future husband, but without power of 
anticipation, and from and after her de- 
cease in trust for the benefit of any child 
or children born unto her, the said S. D., 
by her present or any future husband upon 
his or their attaining the age of twenty-five 
years, if a son or sons, or if a daughter or 
daughters, upon her or their attaining the 
age of twenty-one years, or upon her or 
their marriage, whichever of these events 
mav first happen; but in default of any 
such issue, then and in that case the said 
two-fifths of my residuary estate, and any 
accumulation of interest thereon, shall go 
and be divided, subject to the appointment 
of my v^ife, among the children of my 
brother Charles; but if there be no such ap- 
pointment, then to he equally divided among 



1171 


WILLS. 


1172 


Absolute G-ift — Continued,. * 

such children, payable if a sou or sons upon 
their attaining the age of twenty-five years, 
and if a daughter or daughters upon her or 
their attaining the age of twenty-one years, 
or upon her or their marriage, whichever 
event may first happen.'" The testator'’s 
■widow made no appointment of the two- 
fifths allotted to S. D. S. D. died without 
ever having had any issne. The two-fifths 
of the testator's residuary estate allotted to 
her were represented by a sum of 
£012,399 10s., reduced 3 per cent, annuities. 
The appellants were the children of the 
testator's brother Charles, and in the 
events which had happened they claimed to 
be entitled to S. D.'s two-fifths of the resi- 
duary estate under the gift over stated 
above. They were also nest of kin of the 
testator; and if they failed on their first 
point they contended that the share was un- 
disposed of. 

Held— that the gift over of S. D.'s two-fifths 
was not severable into distinct gifts, viz., if 
” S, D. shall have no issue, or if her chil- 
dren die without having fulfilled the pre- 
scribed conditions for the vesting of the 
property in them," but was void for remote- 
ness ; and that the two-fifths allotted to 
S. D. on failure of the gift over did not 
go to the next of kin of the testator, but to 
S. D.'s representatives, as it was an abso- 
lute gift to S. D. in the first instance. 

The decision of the Court of Appeal ([1901] 
1 Ch. 482 ; 70 L. J. Ch. 114; 84 L. T. 163- 
C. A. ) affirmed. 

Han-cock k. Watson, [1902] A. C. 14; 71 

[L. J. Ch. 149; 50 W'. E. 321; 85 L. T. 729- 

H. L. (E.). 

240. Super added Words— Directions as to 
Investment for Certain Purposes — Repug- 
nancy-Motive of Gift-Trust.^— A. testator, 
after certain legacies, directed the balance 
of the purchase-money, realised by the sale 
of a portion of his freehold property, to be 
equally divided among his four sons (of 
whom J. was oneh He then provided as 
follows ; I direct my executors to invest 
the share of my said son J. in the purchase 
of a good, substantial tenement house in a 
gojod neighbourhood (having first had the 
same examined by an architect), where my 
said son and family may enjoy apartments 
in same free of rent, and that he may have 
after the payment of rent (which must be 
small) and rates, some income toivards sup- 
port of himself and family. The assign- 
ment or conveyance of same must be made 
to my executors, who alone are legally to 
possess same and the disposition thereof.” 

, _ Held— that there was a gift of an absolute 
interest to J., and that there was no trust 
.created in favour of J.'s children. 

Compare In re Bourke^s Trusts, [1891] 27 
L. J. Ir. 573. 

Dowling v. Dowling, [1902] 1 Ir. E. 79— M. E. 


XVII. CONDITIOKS. 

(a) Condition Precedent or SuBsequent. 

241. Bequest to be Claimed Within Three 
Years of Testator’s Death.']— A testator left 
the residue of his property, real and personal, 
to his only son, provided he should claim 
same within three years from the testator's 
death; and in case his son should have died 
in his lifetime or without claiming the said 
bequest within three years it should lapse; 
and in the event of the bequest lapsing, or 
not being claimed within the said period, the 
testator left the residue to hia brother, who 
should also be entitled to the rents and 
profits during the three years or such lesser 
period as should elapse before the son should 
claim. The son was abroad at the time of 
his father's death, and did not become aware 
thereof, or of the terms of the will, until 
after the expiration of the three years. He 
contended that the condition was a condition 
subsequent, and that he, being heir-at-law, 
did not forfeit the real estate by the non- 
performance, through ignorance, of the 
condition. 

Held— that the condition was a condition 
precedent, and that, accordingly, the gift 
over took effect. 

Decision of V.-C, ([1904] 1 Ir. E, 29) 
affirmed. 

Hobrigan V. Hobeigan, [1904] 1 Ir. E. 271— 

[C. A. 

242. Devise of Freeholds for Life subject to 
Condition of Residence— Trust on Breach of 
Condition— 'Validity— Settled Land Act, 1882 
(45 & 46 Viot. c. 38), s. 51— Gift of Residue- 
Legacies and Bequests Free of Legacy Duty- 
Incidence of Duty.]—S. D., by her will, 
devised certain freeholds to trustees upon 
trust for T. S. for life, subject to a condition 
of actual and continuous residence, and in 
case T. S. should cease to reside there, then 
on trust to sell and invest the proceeds and 
pay one-third of the income thereof to T. S. 
for life, and the remaining two-thirds to 
other j)ersons therein mentioned. 

Held— that the provision was such as to in- 
duce the tenant for life to abstain from exer- 
cising his powers under the Settled Land Act, 
1882, within the meaning of sect. 51, and was 
void. ' 

After giving certain legacies to males and 
females, the testatrix declared that all lega- 
cies, devises and bequests thereinbefore or 
thereinafter given or made in favour of 
females should be free of legacy duty, the 
residue being given to three males and 
three females as tenants in c mmon. 

Held— that the legacy duty in respect of 
the shares of the females in the residue were 
to be paid out of their resiiective shares. 

In re Sarah Dalrymple; Bircham v. Sprino- 
[piELD, (1901) 49 W. E. 627— Kekewich, J. 

243. Gift of Farm — Devisee Directed to Pay 
Legacy— Personal Liability— Order for Pay- 
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meni—Ord-^^ 55, rr. i, 11.]— A testator be- 
queathed a certain farm with the stock 
thereon to his son. There were certain con- 
ditions attached to the gift, and amongst 
them the following " It is my will that the 
said T. M‘M., my son, do pay off all my debts 
and burial expenses. It is my will that my 
son, the said T. M‘M., do give unto mv 
daughter, C. M'M., the sum of .£350, to be 
paid to her in three instalments.” The son 
went into possession of the farm under the 
will : 

Held (on an originating summons, taken 
out by C. M'M under Ord. 55, r. 4)— that he 
was personally liable for the payment of the 
legacy to her. 

In be M'Mahon, Deceased; M'Mahon v. 

[M'Mahon, [1901] 1 Ir. R. 489. 

244. Gift of Chattels Subject to Marriage 
with Consent — Exeeutoi — Assent.2 — A testa- 
tor by his will bequeathed his farm and 
" all stock and chattels thereon ” to his son 
Michael, “ provided he marries with the 
consent of my executors hereinafter named, 
and gets a substantial fortune with his wife, 
not less than .£250 ” ; and directed that, “ in 
the event of his marrying without such con- 
sent, Michael should get one shilling, and 
that the farm, stock and chattels should go 
to the testator's other son, Patrick. The 
testator bequeathed to his wife an annuity 
of dElO for life, charged on "the said farm 
and stock ” ; and to his daughters Alice and 
Johanna ^6100 each, and to his daughter 
Mary ^50, "said legacies to be paid to each 
of my said daughters on the marriage of 
Michael and out of the fortune he receives 
with his wife, or upon the marriage of each 
of my said daughters with the consent of 
my executors.” The testator appointed his 
son Patrick, and another, executors. The 
testator died in 1893. Michael continued to 
live on the farm and work it; ha never 
bought stock, but sold stock and paid the 
rent. Patrick lived at some distance. He 
stated in evidence that he used to go from 
time to time and look after the farm, and 
see that the rent was paid; that he took 
no interest while his mother lived, and that 
she died about 1895. In December, 1897, 
Patrick obtained probate of the testator's 
will, leave being reserved to his co-executor 
to prove. In 1898 a judgment for .665 dam- 
ages for breach of promise of marriage was 
obtained against Michael, and, in obedience 
to a writ of fi. fa. thereunder, the sheriff 
seized four cows, admittedly some of 
seven cattle which were on the farm when 
the testator died, and sold them for ^1 5s. 
Patrick was present at the auction and made 
no ob]ection; but next day objected, on the 
ground that they were his property. On 
interpleader issue, tried before Gibson, J., 
without a i ury, his lordship held, as a matter 
of fact, that assent should be presumed from 
the acts and conduct of the parties, and re- 
ported that he regarded the claimant's 


evidence with distrust; and being of opinion 
that tlie condition was a subsequent one, 
gave judgment for the execution creditor. 

Held, by the Queen's Bench Division (Sir 
P. O’Brien and Andrews, J., O’Brien, J., 
dissenting)— that the condition was a con- 
dition precedent, and that no interest in 
the cattle seized vested in Michael until 
marriage in accordance with the terms of 
the will, and that the money should be 
retained in Court until further order to 
allow of administration proceedings being 
taken and the rights of all parties pro- 
tected; and, 

Held fcbthee— even assuming that the con- 
dition was a condition subsequent, and that 
Michael had a seizable interest in the cattle, 
the execution creditor could not be held to 
be entitled to the entirety of the proceeds of 
the sale, but only entitled to be put in the 
same position as Michael, and that, there- 
fore, even so, the money should still be 
retained in Court in order that it might be 
ascertained whether, in the course of time, 
it would cease to be Michael's property. 

Held, on appeal to the Court of Appeal 
(affirming the judgment of the Divisional 
Court [1899] 2 Ir. R. 637)— that the condition 
was a condition precedent, but that the 
money should be paid out of Court to Patrick, 
the executor. 

Pitzgebald V , SxAN, [1899] 2 Ir. E. 661— C. A. 

245. " Wishing to Return and Settle in his 
Native Country^’— Condition becoming Illu- 
sory— -Dispensing with Performance— Discre- 
tion of Executors — Death of Executors — 
Trust Carried out by Court— Equality is 
Equity.]— A testator by his will left_ two 
farms to his son M., and by a codicil he 
provided that in case of his son E., who was 
then in New Zealand, wishing to return and 
settle in his native country, one of the farms 
should be given to him by the testator’s 
executors at such time and coupled with 
such conditions as they might deem expe- 
dient. The farms were sold in a suit, under 
an order which reserved the question of the 
rights of the parties in respect of the pro- 
ceeds, and realised =81,100 and iB400 respec- 
tively. The executors were dead. E. had 
never returned, and was still in New 
Zealand. 

Held — that the proceeds of the two farms . 
should be divided into two equal parts, and 
that K. was entitled to be paid one moiety 
without returning to this country. 

Cboskery V. Ritchie, [1901] 1 Ir. E. 437 — 

[V.-C. 

246. Ultimate Devise in Default of Children 
of J, — Condition that Devisee should take and 
use the Testator's Surname— Lunacy and 
Death of Devisee during Life of J.— Death 
of J. Childless— Non-performance of Condi- 
tion—" Act of God ‘‘—Excuse from Obliga- 
tion of Performance of Condition.] — A testa- 
tor devised his real estate to trustees upon 
trnst for his daughter J. during her life, and 
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after her death upon trust for her children 
as she should appoint-, and, if she should 
have no child, the testator devised his real 
estate to his cousin, W. A. N., his heirs and 
assigns, on condition neveretheless that he 
took and used the testator's surname only. 
The testator’s daughter J. having now 
reached her fifty-ninth year and being child- 
less, the question was raised what, in the 
event, that would doubtless happen, of no 
child being born to her, was or would be the 
effect of the limitation, since the testator’s 
cousin, W. A. N. had died without having 
taken or used the surname of the testator. 
W. A. N. had died in a lunatic asylum, 
having been actually incapacitated to 
perform the condition by the lunacy with 
which he was afflicted during the last 
eighteen months of his life. 

Hkld— that the condition was a condition 
subsequent, and not to be performed until J. 
died childless; that W. A N. had been pre- 
vented from performing it by an act of God 
(viz., his own death), and therefore perform- 
ance was excused, and the estate would vest 
in his personal lepresentative, free from the 
condition, if and when J. died childless. 

Decision of Joyce, J. ([1902] 2 Ch. 198, 71 
L. J. Ch. 579; 86 L. T. 500; 18 T. L R. 530), 
]-eversed. 

In rh Greenwood; Goodhart v . Woodhead, 

[1903] 1 Ch. 749; 72 L. J. Ch. 281; 51 W. R. 

358; 88 L. T. 212; 19 T.' L. R. 180-C. A. 

(b) Contingent Gift. 

247. Condition Precedent — Legacy on Con- 
dition of entering into a " Calling ” — Teacher 
in a Jesuit College.']— A testator by his will 
directed his trustees to hold his residuary 
estate in trust for his son J. until he should 
attain the age of twenty-five, and provided 
that in case he should live to attain that 
age, and should before then have obtained a 
university degree or should have become 
duly qualified to practise as a barrister, or 
solicitor, or doctor, &c., or should have ob- 
tained a commission in the army or navy, 
” or entered into any other profession, trade 
or calling with the approbation of my trus- 
tees,” then the residuary estate should be 
held in trust for him for the remainder of 
his life There was a gift over in the event 
of J. dying before attaining the age of twenty- 
five, or in the event of his attaining that 
age ‘■’without having obtained such degree, 
or qualification, or employment as aforesaid.” 
J. attained the age of twenty-five. He had 
become a 'member of the Order of Jesuits, 
and was engaged in study preparing for the 
priesthood. As a Jesuit he became a prefect 
of Stoneyhurst College; and, under the con- 
trol and direction of the Order, took part in 
the teaching and management of pupils in 
the college. In return for such services he 
tvjas supported free of all charge. The trus- 
tees of the will approved the course.adopted 
by J. He never obtained a university degree. 

V HEED—that J., having become a teacher in 


a Jesuit college, had entered on a “calling” 
within the words of the will, and was entitled 
to the legacy. ^ •* 

Galwey V. Barden, [1899] 1 Ir. R. 508— M. R. 

248. Contingent or Vested Gift— Condition 
as to Marriage.] — A testatrix by her will left 
certain pictures “ as heirlooms to my grand- 
son, Edward Panter-Downes, to go to him 
when he is married and has a house of his 
own, till then I wish my daughter, Mrs. 
J. F. Bally, to take charge of those she now 
has; and those which my daughter-in-law, 
Mrs. Herbert Panter has now, I wish her to 
keep for him also.” 

Held— that the gift was not conditional on 
the grandson marrying, but was an absolute 
gift accompanied by a direction as to the 
time for handing over the pictures. 

In re Panter; Panter-Downs v. Bally, (1906) 
[22 T. L. R. 431— Eady, J. 

249. Contingent or Vested Gift— Gift to a 
Class who Attain Twenty-one— Gift over upon 
Death “ Without Leaving any Children ” — 
Only Child Dying under Twenty-one— Gift 
over Inoperative — Intestacy ]— E. gave all her 
estate in trust for her children who should 
attain twenty-one or (being daughters) 
should marry, with a gift over to relatives 
if she should die “without leaving any 
children surviving me ” Her only child 
died in infancy after E.’s death. 

Held— ( 1) that the child did not take a 
vested interest at birth; and 

(2) that “any children ” could not be read 
as “ any such children,” and that con- 
sequently the gift over failed and there was 
an intestacy. 

Wal'ker v. Mower ((1852) 16 Beavan, 365) 
approved. 

Kidman v. Kidman ((1871) 40 L. J. Ch. 359 
—observations of Malins, V.-G.) disapproved. 

In re Edwards; Jones v. Jones, [1906] 1 Ch. 

[750, 75 L. J. Ch. 321; 54 W. R. 446; 94 L. T. 

593-C. A. 

250. Gift to Children— Expectant or Pre- 
sumptive Share— Pouers of Advancement- 
Woman Past the Age of Child-bearing.]— By 
his will, dated in 1891, a testator, who died 
in 1892, declared that, should his sister A. 
(who was then a spinster about forty-seven 
years of age) marry and have children, then, 
when the youngest child of A. or of B. 
(another sister of the testator) should at- 
tain twenty-one, the whole of his estate 
should be divided equally between all the 
children of A. and B., and the issue of such 
children as therein mentioned, subject to a 
provision for certain annuities to A. and B. ; 
and that, should A. die without being 
married, then, when the youngest child of 
B. had attained twenty-one, his whole estate 
should be divided equally between her chil- 
dren and their issue as therein mentioned, 
provision being made for an annuity to B. 
The testator further provided that his 
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trustees might, subject to the payment of 
the annuities, at their discretion raise any 
part of "the then expectant, presumptive, 
or then vested share, or fortune,"' of any 
child of B. not exceeding one-third, and 
apply the same for his or her support, 
education, advancement, or benefit. The 
testator then directed the surplus income of 
his estate to be accumulated. B. was 
married, and had four children, all of whom 
were still infants. In 1896 A. married. Her 
husband died in 1897. There was no issue of 
that marriage, and A was now fifty-four 
years of age 

Held— that the Court was not at liberty to 
insert in the will a clause to meet the event 
which the testator had omitted to provide 
for, VIZ., of A. marrying and having no chil- 
dren, and that, therefore, in that event, 
there was no disposition of the testator's 
estate beyond the annuities. 

Decision of Kekewich, J., affirmed. 

Held, also — that the Court ought not to 
deprive one person of the chance of becom- 
ing entitled to property if another should 
die childless or have a child; and that, 
therefore, the discretion of the trustees 
under the advancement clause of the will 
could be exeicised during the lifetime of A. 
Order of Kekewich, J., varied. 

In rb Hocking; Mitchell v. Loe, [1898] 1 Ch. 
[350 , 67 L. J, Ch. 166 ; 78 L. T. 1 ; 14 T. L. K. 

20, 46 W. E. 312-C. A. 

251. Intermediate Income— Mixed Fund- 
Accumulation.'] — A testator directed his 
trustees for sale and conversion to stand 
possessed of the residuary trust funds, and 
also of the appropriated funds, in trust for 
all the children of his sister who being sons 
should attain the age of twenty-one years, 
or being daughters should attain that age or 
marry, in equal shares. And in_ the event 
of her not having any child or children who 
should attain a vested interest in the 
remainder of the residuary trust funds, he 
directed the trustees to hold the same funds 
for other person?. There was no express 
disposition of the intermediate income. His 
smter, a married woman, was forty-six years 
old, and she never had a child. 

Held— that the income of the residue 
should be accumulated for the benefit of 
those who might be ultimately entitled for 
twenty-one years, or until the death of the 
married woman without a child. 

Green v. Tribe ((1878) 47 L. J. Ch. 783; 27 
W. R. 39; 38 L. T. 914— Fry, J.) not followed. 

In re Taylor; Smart v. Taylor, [1901] 2 Ch. 
[134, 70 L. J. Ch. 535; 49 W. R. 615; 84 L. T 
758 — Cozens-Hardy, J 

252. Intermediate Income — Security by 
llesiduary Legatee] — Where a contingent 
legacy (as distinguished from one payable in 
fuiuro) is given to a person without interest 
until the happening of the •contingency, the 


amount of the legacy and any interest earned 
by it remain a portion of the testator’s 
estate. 

The executor may set asiie and invest a 
reasonable sum to provide for such a legacy, 
and distribute the residue of the estate ; bur 
he is not entitled to appropriate to it a speci- 
fic sum or investment so as to make the 
legatee a gainer or a loser by fluctuations in 
the value of the security. The legatee can 
insist on receiiing the exact amount on um 
happening of the contingency. 

Decision of Kekewich, J. (72 L. .1. Ch. 74; 

51 W. R. 107; 87 L. T. 560) reversed. 

King V. Malcott ((1853) 22 L. J. Ch. 157; 9 
I Hare, 6921 applied. 

In re Hall; Foster v. Metcalfe, [1903] 2 Ch. 
[226 ; 72 L J. Ch. 554; 51 \V. R. 107; 88L.T. 

G19-C. A- 

253. Intermediate Income— Gift Contingent 
onMairiage with a Specified Person .] — A 
testator left a farm to his widow for life and 
after her leith to bis nephew W., provided 
he married M. F., but not otherwise, and he 
appointed his wife residuary legatee. After 
the ivulow's death M. F. refused to marry 
W. 

HrLD— (1) that the marriage was a condi- 
tion precedent to W. taking the farm, bnt (2) 
that as, in the event of the marriage taking 
place, W. would be entitled as from the 
widow’s death, the rents and profits must be 
accumulated until the marriage took place 
or became impossible by the death either of 
W. or M. F. 

I Kieesey r. Flavahan, [1905] 1 Ir. R. 45 — M. R. 

254. Part Happening of Contingency.]— 'B y 
a will certain property was left to H. S. 
upon certain contingencies which happened, 
and by a codicil it was declared that the 
oroperty should pass to W. S. if H. S. 

" should get married and die leaving no legi- 
timate children.” H. S. died unmarried, 
whereupon W. S. sought a declaration that 
the gift ovei in Ins favour had taken effect. 

Heir — that where there wa.s a divesting 
clause upon a contingency it could not take 
effect unless the exact contingency happened ; 
and that the divesting clause had no efiect 
on the estate of H. S. which remained abso- 
lute. 

In be Seaelb; Searle v. Searlb, (1905) W. N. 

86 — Joyce, J. 

255. Settlement of Shares — Life Interest 
only in Share— Death of Legatee in Testa- 
trix’s Lifetime.]— A testatrix bequeathed 
"her residuary estate” to her trustees, 
" in trust for my said three daughters, in 
equal shares,” and directed her trustees to 
retain the share of each daughter, and stand 
possessed of it upon trust to pay the income 
only to each daughter for life, to her hus- 
band for life, and then to hold the 'capital 
for the benefit of her children, in the usual 
way, with an accruer in default of any child 
of a daughter to take a vested interest. 
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One »jf the daughters died in the lifetime 
of the testatrix, without issue, leaving her 
husband surviving her. 

Hblb— that the testatrix intended that each 
daughter should take a life interest, and a 
life interest only, in one-third of her resi- 
duary estate, and that the death of the 
daughter in the lifetime of the mother had 
no other effect than to accelerate the life in- 
terest of the surviving husband, and he was, 
therefore, entitled to receive the income of 
a third for his life, and subject to this it 
would accrue for the benefit of the other 
daughters, their husbands and children 
upon the trust declared of the original 
sllSLI'SS* 

In re Pinhorne {[1894] 2 Ch. 276 ; 63 L. J. 
[Ch. 607 , 42 W. E. 438; 70 L. T. 901, followed. 

In re Roberts ((1885) 30 Ch. D. 234; 53 
L. T. 432— C. A.) distinguished. 

In eb Powell; Campbell li. Campbell, [1900] 2 
[Ch. 525; 69 L. J. Ch. 788 ; 83 L. T. 24— 
Cozens-Hardy, J. 

256. Successive Limitations — Gift Condi- 
' tonal or Subject to Prior Limitations.']— -A 
testator devised an estate to J, for life, arrd 
after his decease “ in the event of his having 
a son or sons, or any male issue shall be 
born in due time after his decease,” who 
should live to attain twenty-one, "to such 
son or issue male on his attaining the age 
of twenty-one years, but in case he shall 
die under that age,” then over. J. died 
without ever having had issue. 

Held— that the principle recognised in 
Maddison v. Chapman ((1858) 4 K. &. J. 709) 
and Edgeworth v. Edgeworth ((1869) L. E. 4 
H. L. 35) applied, and that the gift over 
took effect. 

In eb Sanpobth’s Will, [1901] W. N. 152; 36 
[L. J. N. C. 378-Byrne, J. 

257. Vesting-Executory Limitation — Con- 
tingency — Devise to A, "when she shall 
Attain the Age of 25."] — In the absence of 
any controlling circumstances, or context, 
a devise to A. "when she shall attain the 
age of 25 years” confers upon A. an estate 
in fee simple, contingent upon her attain- 
ing that age, and not a vested estate liable 
to be divested by her death under 25. Until, 
therefore, A. attained the age of 25, the 
property in i^uestion would belong to the 

: residuary devisee, subject to an executory 
limitation over in favour of A. 

' In eb Pbancis; Pbancis o. Pbanois, [1905] 2 
[Ch. 295; 74 L. J. Ch. 487; 53 W. R. 571; 

93 L. T. 132— Eady, J. 

(c) Forfeiture. 

t 258. "Alienating or Incumbering" — Ten- 
tint for Life presenting Bankruptcy Petition 
— Immediate Adjudication.] — A will, gave a 
life interest in certain funds to E,, with a 
proviso that in the event of his alienating 
or. incumbering, or agreeing to alienate or 
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incumber his share, such life interest should 
be forfeited. •* 

P. filed a petition in bankruptcy and was 
adjudicated a bankrupt thereon upon the 
same day. 

Helu— that he had thereby forfeited his 
life interest. 

In re Amherst’s Trusts ((1872) L. R. 13 Uq. 
464; 41 L. J. Ch. 222) followed. 

In eb Cotgeavb; Mynoes v. Cotqeave, [1903] 

[2 Ch. 705; 72 L. J. Ch. 777; 89 L. T. 433; 

52 W. R. 411 ; 10 Manson, 377— Kekewich, J. 

259. Alienation — Forfeiture of Life Interest 
— Charge given in Forgetfulness— Cancelled 
before Testator’s Estate Finally Admin- 
istered.] — H. was entitled to a life interest 
in a share of the residue of his father’s 
estate subject to a proviso that he should 
not have power to dispose of his interest 
by way of anticipation, and that in the 
event of his becoming bankrupt, or doing 
anything whereby his share or any part 
thereof should become payable to or vested 
in some other person, it should go over to 
his children. 

Before the testator’s estate was wound up, 
or any legacies became payable, H. bor- 
rowed two small sums and charged his in- 
terest in the estate with the repayment 
thereof. Such charges were cancelled shortly 
afterwards, upon H. being reminded of the 
terms of the proviso. 

Held— that a forfeiture had been incurred, 
although the mortgagees released their 
charges before distribution of the estate. 

In eb Bakes : Bakes v. Bakbe, [1904] 1 Ch. 

[157, 73 L. J. Ch. 172; 52 W. R. 213; 89 
L. T, 742— Buckley, J. 

260. "Assignment’’ — Administration of 
Testator’s Estate— Receiver Appointed— Be- 
quest to Receiver to deduct and pay to 
Creditor a small Sum out of Moneys due to 
Legatee upon Receiver’s Accounts being 
passed — Not an Assignment “ by way of 
anticipation.’’]— It is only an assignment 
" by way of anticipation ” that works a for- 
feiture under a clause in a will forbidding 
a life tenant to assign his interest. 

In re Sampson ([1896] 1 Ch. 630 ; 65 L. J. Ch. 
406, 44 W. R. 557; 74 L. T. 246~Stirling, J.) 
and In re Greenwood ([1901] 1 Ch. 887; 70 
L. J. Ch. 326; 49 W. E. 461; 84 L. T. US- 
Far well, J., No. 262, infra) followed. 

C. was entitled under a will to a share 
un the income of trust funds during his 
life or until he should assign, or attempt 
to assign it. The testator’s estate was ad- 
ministered by the Court and a receiver ap- 
pointed At a time when the receiver had 
in hand a considerable sum due to G. as his 
shasre of income, G. by letter requested him 
to deduct and pay to a creditor ^65 out of 
what might be due to G on the passing of 
the receiver’s accounts in two months’ time. 

Held — that such a letter addressed to a 
1 trustee would u,ot have caused a forfeiture. 
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and that Gr was still entitled to receive 
his share of the income- ! 

Decision of Joyce, J. (91 L. T. 187), affirmed. 
Duhban V. DnaBAN, (1905) 92 L. T. 819— C. A. 

261. Forfeiture Clause— Void for Uncer- 
tainty.']— k testator by his will gave a life 
interest in certain property to his daughter, 
and in a codicil he added a condition that 
if she should in any way associate, corre- 
spond or visit with any of his present wife's 
nephews or nieces, or their husbands or 
wives respectively, or if she should to the 
knowledge of his trustees entertain or exer- 
cise hospitality to them, or in any way con- 
tribute to the maintenance of any house in 
which they or any of them resided, or were 
or should be at any time entertained or 
received as visitors or guests, then and in 
such case all the estate and interest of his 
daughter under his will should be forfeited 
and cease and determine. 

Helb — that the condition was void for un- 
certainty, as the daughter could not predi- 
cate with certainty what she might or might 
not do. 

In be Jeffreys; Jeffreys v. Jeffreys, (1901) 84, 
[L. T, 417; 17 T. L. E. 356-Parwell, J. 

262. Gift of Income to Person for Life 
'"until any other Event happens which De- 
prives him of the Bight to receive the same 
or any part thereof “—Garnishee Order on 
Income accrued Due—B. S. G. 1883, Ord. 45, 
r. 2.]— A testatrix devised and bequeathed 
her real and personal estate to trustees for 
sale and conversion, and then upon trust to 
pay the annual income to her son during 
his life " or until he attempts to alien, 
charge or anticipate ... or until any other 
event happens whereby, if the same were 
payable to him absolutely for his life, he 
would be deprived of the right to receive 
the same or any part thereof,” in any of 
which cases it was given over. A creditor 
obtained an order absolute garnishing the 
income accrued due under the trust and 
then actually in the hands of the trustees. 

HELn— that the garnishee order absolute 
did not operate as a forfeiture, as the gar- 
nishee order proceeded on the footing that 
the trustee was not only a trustee, but also 
by operation of the true construction of the 
will and the rules of law and equity, a 
debtor as well; and that it was not com- 
petent to the testatrix to attempt to deprive 
her son, after the date at which he was 
entitled to give a receipt, of the income by! 
reason of any matter subsequent to the day 
on which he was entitled to give a discharge 
for it. 

Bates V. Bates ((1884) W. N. 129) dissented 
from. 

In re Sampson ([1896] 1 Ch. 630 ; 65 
L. J. Ch. 406; 44 W. E, 557; 74 L; T. 246)— 
and Sutton, Carden d; Co. v. Goodrich ( (1899) 
80 L. T, 765 ; 1^ T, Ji, E, 397, ipfra) followed. 


In re Greenwood; Sctceipfe n. Gjledhiu., 

[1901] 1 Ch. a®?; 70 L. J. Ch. 326 ; 49 W. B. 

4!.1; 84 L. T. 118-ParwelI, J. 

263. Shall do or suffer Anything whereby 
the Income or any Part thereof shall become 
Vested in any other Person — Garnishee Order 
on Income accrued due.]— A tenant for life 
was entitled to certain income under a will 
“until he shall become bankrupt, or shall 
assign, charge, or otherwise dispose of the 
said income or any part thereof, or shall do 
or sufter anjdhing whereby the said income, 
if payable to him absolutely, or any part 
thereof, shall become vested in any other 
person,” then the trustees of the will were 
given discretionary power as to the applica- 
tion of the income. The plaintifis obtained 
judgment against the tenant for life, and 
served a garnishee order nisi upon the trus- 
tees of the will attaching a dividend in 
their hands which had accrued due some days 
previously. The trustees contended that they 
were not indebted to the tenant for life, be- 
cause the effect of the garnishee order was to 
terminate his interest in the income under 
the above danse in the will. 

Held— that the clause upon its true con- 
struction was against disposing of the income 
by way of anticipation, and did not apply 
where the income had accrued due to and 
vested in the tenant for life, and that, there- 
fore, the trustees were indebted to the tenant 
for life. 

Sdtton, C/tEUEN & Co. V. Goodrich, (1899) 80 
[L. T. 765; 15 T. L. R. 397-Kennedy. J. 

(d) Heirlooms. 

264. Chattels Settled to Follow the Devolu- 
tion of a Dignity—' To be Worn and Used 
by the Wife" — Absolute Vesting.] — Lord 
Gerard bequeathed certain jewellery to the 
trustees of his will upon trust to allow them 
to accompany the barony "so far as the rules 
of law and equity will permit,” and to be 
worn and used by the wife for the time being 
of his said son Frederick John Gerard, “or 
other the person who at my death may suc- 
ceed to the said barony.” The testator died 
on July 30, 1902. His son succeeded to the 
barony, and attained the age of . 21 in 
Novemlier, 1906. 

Held— that Lord Gerard was entitled to the 
heirlooms absolutely subject to a trust to 
permit them to be worn by any wife of his 
during his life. 

In be Gerard; Gosselin v. Gerard, [1906] 
[W. N. 21-K6kewich, J. 

265‘. Chattels Settled to Follow the Devolu- 
tion of a Dignity — " To Descend as Eeirlooms 
so far as the Buies of Law and Equity will 
Permit ” — Absejice of Clause of Defeasance — 
Period of Absolute testing.]— "Where chattels 
are settled to follow the devolution of a 
dignity, and to descend as heirlooms so far 
as the rules of law and equity will per- 
mit, and in the absence of any clause of de- 
feasance in the instrument of settlement. 
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they will vest absolutely in the first person 
upon wbom the dignity devolves, upon the 
decease of any person or persons to ■whom 
limited interests in the chattels are expressly 
given. 

A testatrix bequeathed her diamonds, two 
miniatures and a ring, to her son, the third 

Viscount Hill, until he shall die, and after 
his death to each and every of the persons 
who shall in turn succeed to the title and 
dignity of Viscount Hill, or any other title 
or dignity which may be granted to or as- 
sumed by any person for the time being 
entitled to the said title and dignity of Vis- 
count Hill, severally and successively as 
they shall in turn succeed to such title and 
dignity as aforesaid, my intention being that 
the said diamonds and miniatures and ring 
shall descend ns heirlooms as far as the rules 
of law and equity will permit.'” The third 
Viscount Hill survived the testatrix and 
died. 

Held— that upon the decease of the third 
Viscount Hill the chattels passed absolutely 
to the fourth Viscount. 

Tollpmache v. Earl of Coventry ((1834) 2 Cl. 
& F. 611; 8 Bligh (n.s.) 547; 37 R. R. 260) 
followed. 

Decision of Eady, J. ([1902] 1 Ch. 537; 71 
D. J. Ch. 222; 86 L. T. 146; 18 T. L. R. 267), 
affirmed. 

Tn re Hill; Hill v . Hill, [1902] 1 Ch. 807; 71 

[L. J. Ch. 417; 50 W. R. 434 ; 86 L. T. 336; 

18 T. L. R. 487-C. A. 

266. V estiny— Estates Entailed — Attempt to 
Settle Personalty in Perpetuity — "‘Person 
for the time being in Actual Possession/^ 
Person for the Time being Entitled to 
the Possession,” <&c.— First Tenant in Tail 
Predeceasing Life Tenant."] — A gift of per- 
sonalty to the persons for the time being 
entitled to entailed estates, so far as the rules 
of law and equity permit, vests absolutely in 
the first tenant in tail as soon as he is born. 
A testator left estates to M. for life, and 
then to her first and other sons successively 
in tail. He also bequeathed (a) certain 
chattels to trustees upon trust to permit 
them to be enjoyed by the person for the 
time being "in the actual possession” or 
entitled to the rents and profits of the en- 
tailed estates, and (b) certain funds to 
trustees to pay the income to the person for 
the time being "entitled to the possession 
of,” etc. 

The first tenant in tail died before his 
DHother, and the question arose whether the 
chattels and funds above mentioned had, or 
had not, become absolutely vested in him. 

Held— that the funds had so vested : there 
was nothing in the will to show any intention 
to restrict the rule of la'w that a gift of per- 
sonalty to the persons for the time being 
entitM to real estate, so far as the rules of 
law and equity permit, vests absolutely in 
tlie first tenant in tail at birth, whether he 


lives to succeed or not; but that the words 
" in the actual possession ” prevented the 
vesting of the chettels. 

In re Angerstein ([1895] 2 Ch. 883; 65 L. J. 
Ch. 67; 44 W. R. 152; 83 L. T. 500), and Foley 
V. Burnell ((1783) 1 Bro. C. C. 274; (1785) 4 
Bro P. C. 319) followed. 

In re Fothergill's Estate; Price-Fothescill 

[o. Price, [1903] 1 Ch. 149; 72 L. J. Ch. 164; 

51 W. R. 203; 87 L. T. 677-Eady, J. 

(e) Name and Arms Clauses 

267 " Lawfully Assume ” — Impossible Con- 
dition.]— A " lawful ” assumption of arms 
means something more than an ordinary 
assumption; to comply with a condition as 
to “ lawfully assuming ” arms a person must 
obtain a proper grant of arms by Royal 
Licence, or from the College of Arms. 
Therefore, if according to the rules of the 
college such a grant cannot be obtained, e.g., 
because the arms in question are borne by 
another family, compliance with the con- 
dition is impossible. 

Semble, the possibility of obtaining a 
private Act of Parliment may be disregarded. 

In re Croxon; Croxon v. Ferrers, [1904] 

[1 Ch. 252, 73 L. J. Ch. 170; 52 W. R. 343; 

89 L. T. 733— Kekewich, J. 

268. Married Daughter “to "Retain” Name 
of Testator — Forfeiture Clause— Validity .] — 
Bv his will G. directed that in the event of 
any of his daughters marrying, such 
daughter should retain the name of G. as an 
addition to the surname of her husband, and 
in the event of her failing to do so she should 
forfeit all benefits under the will. 

Held— that, without further directions as 
to the manner in which the surname should 
be used, the forfeiture clause was void for 
uncertainty. 

In re Gassiot, (1907) 51 Sol. Jo. 570— 

[Warrington, J. 

269. Use of Surname — “Alone or Together 
with”— Order of Names.]— A devisee was 
directed to assume and use a prescribed 
surname " alone or together "with ” his own 
family name. 

Held— that the use by the devisee of the 
prescribed surname before his own family 
name was a sufficient compliance with the 
direction. i 

D’Eyncourt v. Gregory ((1875) 1 Ch. D. 
1441; 45 L. J. Ch. 205; 24 W. R. 424). dis- 
tinguished. 

In re Evbrslet (Lord) ; Mildmat v . Mildmav, 

[1900] 1 Ch. 96; 69 L. J. Ch. 14; 48 W. R. 

249 ; 81 L. T. 600; 16 T. L. R. 6— Byrne, J. 

270. Using Ordinary Name in Letters and 
Visiting Cards — Continued Use.]— By her 
will the testatrix, after disposing of her 
real estate, required that every female who, 
or whose husband in her right, sho'uld under 
the will become entitled in possession to the 
hereditaments "shall within one year next 
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after such, person shall s'" become entitled j 
.... take upon . . . herself and use in all | 
deeds and writings to which .... she shall 
be a party or which . . . she shall sign, 
and upon all other occasions, the surnames 
of h^le and Drax either alone or in addi- 
tion to and after .... her original surname, 
and also take, use, and bear the arms of 
Erie and Eras either alone or quartered 
with .... her original arms, and shall 
within the time aforesaid apply for and 
endeavour to obtain a licence from the 
Crown or take such other means as may be 
requisite to enable” her to do so. There 
was a forfeiture clause in case she should 
refuse or neglect to comply with the above 
provisions. 

Held— that it was not sufficient compli- 
ance with the above provision to take the 
name and arms for the first year from the 
date of the person becoming entitled, and 
not to use them subsequently, but that she 
must take and thereafter use them. 

Held also— that the person becoming en- 
titled, who was the widow of a peer and who 
had taken the name and arms, need not use 
the full names in her ordinary correspon- 
dence or on her visiting cards, it being suffi- 
cient for her to sign or describe herself by 
her Christian name followed by her title in 
such cases. 

To sign family letters with a Christian 
name alone is no breach of such a condition; 
the obligation is only imposed where a 
surname is ordinarily used. 

In eb Deax; Baeoness Dunsany v. Sawbeidgb, 

[(1906) 75 L. J. Ch. 317; 54 W. E. 418; 94 
L. T. 611; 22 T. L. E. 343-Eady, J. 


(f) Eestraint of Marriage. 

271. Condition as to Residence — Void Con- 
dition in Restraint of Marriage — Residence 
until Marriage— What Constitutes Resi- 
dence.}— W. left a house to trustees upon 
trust to permit his niece C. to occupy the 
same rent free "subject to tbe proviso and 
condition hereinafter mentioned and to her 
residing upon the said premises during her 
lifetime.” In a later part of the will he 
directed and declared that the use and occu- 
pation of the house were given upon the 
express condition that she remained single 
and unmarried; in the event of her marry- 
ing the gift was to be forfeited and to fall 
into residue. 

C. resided in the house as a spinster and 
until she had been married 10 years ; she and 
her husband then moved into another resi- 
dence, and she let to a weekly tenant aH 
the rooms in the house except one; in this 
room she kept some clothes, books, a bed 
and other furniture, and she had keys of 
the outer door and of the room door; she 
went to the room two or three times a week 
and sometimes slept there. 

Held— ( 1) that she was not fulfilling the 
condition as to "residing hut (2) that, 
BD. — VOL. in. 


reading together the condition as to resi- 
dence, and the void condition in restraint of . 
marriage, the Court would construe^^ tho 
words “ residing during her lifetime ” as 
equivalent to residing as a spinster, and 
that therefore there was no forfeiture. 

In EE Weight; Mott v , Issott, [1907j 1 Ch. 
[231; 76 L. J. Ch. 89; 95 L. T. 697- _ 

Kekewich, J. 

272. Gift over Subject to Money Payment 
—Accrual of Right of Action on Tender of 
Money — Recovery of Lands.} — A testator, 
who died in 1863, devised freeholds to his 
wife B. and his daughter J., to hold jointly 
during B.'s life, and after B.'s death to J. in 
fee, “ provided always, that if my said wife 
(B.) should ever get married, she shall for- 
feit and lose all claim and title to any^of my 
property on receiving the sum of --£50.” Tes- 
tator’s widow B. was married again in 1874. 

J. came of age in 1879, and died intestate 
and unmarried in 1897. In 1898 the plaintiff 
(the heir-at-law both of J. and of the testa- 
tor) tendered £50 to B., and demanded pos- 
session of the land ; and on B.'’s refusal 
brought an action of ejectment against her 
and her husbanL The action was tried be- 
fore a judge and jury, and, it not being 
suggested that there was any question of 
fact proper to be left to the jury, the judge 
directed a verdict for the defendants, on the 
ground that the election to take advantage of 
the forfeiture should have been exercised 
within a reasonable time. On new trial 
motion. 

Held— that the right of action only accrued 
in 1898, upon the tender of the ^£50, and that 
(on lodging this amount in Court) the plani- 
tifi was entitled to recover possession of the 
lands. 

Held fheteee (O’Brien, J., dissenting) 
that, inasmuch as the action was in sub- 
stance an action to determine a question of 
difficulty on the construction of the will of a 
person through whom both parties claimed, 
which raised the substantial question in the 
case— a question for the judge at the trial, 
both sides admitting that there was no ques- 
tion for the jury— both parties should bear 
their own costs of the trial and argument. 
Connolly v . Leahy, [1899] 2 Ir. E. 344 Q. B. 


273. Marriage with Consent.} — A testator 
by his will bequeathed out of the income 
arising from his personal estate to his son 
" during his life an annuity of ^2,000. and if 
he shall marry or shall have married either 
in my lifetime or after my death an addi- 
tional annuity of cEl,000 ” ; and by a codicil 
to his will the testator directed that the 
annuity of .£1,000 should be payable only if 
his son shonld have married in the testator s 
lifetime with his consent in writing, or after 
his death with the previous consent in 
writing, of the trustees for the time being 
of his said wiU. 

1 Held— that the condition was operative, as 

38 
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Gillet V. Wray ((1715) 1 P. AVms.) followed; 
and Beynish v. Martin ((174G), 3 Atk. 330) 
distinguished. 

In eh Nouese; Hampton v . Nouese, [1899] 1 

[Ch. 63; 68 L. J. Ch. 15; 47 W. E. 116; 79 
L. T. 376— Stirling, J. 

274. Marriage with Consent of Specified 
Person — Power to Withdraw a Consent once 
Given .} — Where a person in loco parentis has 
given his consent to a marriage, he cannot 
capriciously and without strong reasons 
withdraw such consent; but he may do so, if 
facts come to his knowledge which, if pre- 
viously known to him, would have caused 
him to refuse his consent in the first 
instance. 

Merry v. Ryves ((1757) 1 Eden, 1), and 
Dashwood v. Lord Bulkeley ((1804) 10 Ves. 
230), applied. 

A., by a codicil dated 1891, declared that 
if his daughter should marry without her 
mother's consent, she should only take a life 
interest in property which he had bequeathed 
to her absolutely. In May, 1893, the 
daughter became engaged with the approval 
of both parents, -the marriage to be deferred 
for two years. In Eebruary, 1895, A. died; 
and, at his widow's desire, the wedding was 
postponed till August. Subsequently dis- 
putes as to the form of the marriage settle- 
ment arose between the widow and the 
daughter, and the former purported to with- 
draw her consent; whereupon her daughter 
left her and was married. 

Held— that the consent was unjustifiably 
withdrawn, and that the daughter was 
absolutely entitled to her legacy. 

In eb Beown; Ingall v . Beown, [1904] 1 Ch. 

[120; 73 L. J. Ch. 130; 52 W. R. 173; 90 L. T. 

220— Byrne, J. 

275. Marriage after Twenty-one without 
Consent— Validity of Condition .} — A condi- 
tion subsequent in a will ,or settlement pro- 
viding for the forfeiture of a previous gift 
given thereby to a daughter for, life with 
remainder to her children in the event of 
the daughter marrying at any time without 
certain consents is a valid condition, pro- 
vided there is a gift over to take effect upon 
such forfeiture ; the marriage of the 
daughter without consent destroys the inte- 
rests of her children. 

‘ Decision of Warrington, J, (1904) 52 W. R. 
653; 20 T. L. R. 538— affirmed. 

In EE Whiting's Settlement; Whiting v . db 

[Eutzbn, (1904) 21 T. L. R. 83; 91 L. T. 821; 

74 L. J. Ch. 207; 53 W. E. 293-C. A. 

276. Monthly Payments to Widow out of 
a certain Sum— “ So long as she remains 
Unmarried** — Act of Marriage necessary to 
Determine Interest — Title to Balance on 
Death of Widow.}— A. testator by his will 
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desired his executor and trustee to set aside 
.£200 and thereout pay to hi» wife the sum 
of £3 monthly sfi long as she remained un- 
married or until the said sum of £200 be- 
came exhausted, the said payment to cease 
on his said wife marrying again. The wife 
survived the testator and died without hav- 
ing married again, and the sum of •£200 
not being exhausted. An originating sum- 
mons was issued to determine whether the 
plaintiff, her executrix, was entitled to the 
balance of the £200. 

&LD— that her interest was not deter- 
mined by her death, and that the plaintiff 
was entitled to the balance of the £200. 

Bishton v. Cobh ((1839) 5 My. & Cr. 145; 
9 L. J. (n.s.) Ch. 110; 48 R. R. 256) followed. 
In EE Howaed; Tatloe v . Howaed, [1901] 1 

[Ch. 412; 70 L. J. Ch. 317; 49 W. E. 480; 84 
L. T. 296— Farwell, J. 

277. Provision for Widow Be-marrying— 
‘"Maintain her in Comfort and Affluence.**} 
—Testator, a land agent, had a private in- 
come of about £150 per annum. He had also 
a certain income from settled funds, and 
was tenant pur autre vie of a house and some 
land. His estate was sworn at £3,400. 

He left to his wife a life interest in all his 
property with a gift over to his children in 
case she should marry “& person of ample 
fortune to maintain her in comfort and 
affiuence." 

She subsequently married a rich man who 
settled £10,000 upon her. 

Held— that the defeasance clause was not 
too vague; and that, having regard to the 
testator's position in life, the widow's life in- 
terest was determined. 

Clavering v. Ellison ((1859) 7 H. L. C. 707) 
applied. 

In ee Mooeb; Lewis v . Mooeb, (1907) 96 L. T. 

[44— Kekewich, J. 

278. Words of Futurity— Marriage before 
Testator’s Death — Whether Clause applic- 
ible.} — Primd facie words of futurity in a 
will apply only to events happening after the 
testator's death. 

A testator by his will gave legacies to his 
children, and declared that “if any son or 
daughter shall" alienate his or her interest 
or become bankrupt, or " shall contract any 
marriage forbidden by me," then his or her 
interest “ shall cease and determine " ; and 
further that “the marriages forbidden by 
me are in the case of a son or daughter 
marrying with a person of any degree _ of 
kindred, unless more remote than third 
cousin, and also in the case of a daughter, 
marriage contracted without the previous 
consent of the trustees or trustee for the 
time being of this my will." 

Subsequently, but in testator’s lifetime, a 
daughter married her first cousin. 

Held — that, so far as the foifeiture clause 
in this particular will related to marriages, 
it only referred to events occurring after the 
testator's death. 
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Decision of C. A. suh nom. {hi re Chap- 
man, Perkins v. Chapman, [190ij 1 Ch. 431; 
73 L. J. Ch. 291; 52 W. R. 467; 90 L. T. 339)- 
afBrmed. 

Chapman and Others v. Perkins, [1905] A. C. 

[106; 74 L. J. Ch. 331; 53 W. E. 485 ; 92 
L. T. 372-H. L. (E.). 

XVIII. VESTING. 

279. Attempt to Protect Son’s Interest — To 
Vest at 35 — Discretionary Trust jor Main- 
tenance Out of Income.J — W. gave his "whole 
estate to trustees upon trust, as to a third 
share, to pay the income or such part there- 
of as the trustees might think fit to his son 
A. for his advancement, preferment or 
benefit by equal weekly instalments until he 
should attain 35, and then to pay him the 
corpus. 

When the testator died, A. was aged 25. 

Held— that A. took a vested interest and 
could claim payment of the corpus at once. 

In re Parker ((1880) 16 Ch. D. 44) followed. 

In re Williams ; Williams v. Wiluams, [1907] 

[1 Ch. 180; 76 L. J. Ch. 41; 95 L. T. 759— 

Neville, J. 

280. Contingent Gift to a Class—" Issue.”'] 
—A father bequeathed to his daughter the 
life-rent of =812,000 and directed his trustees 
"on the death of my daughter, leaving law- 
ful issue,” to divide the capital between her 
" issue.” 


residue of my trust estate not disposed of, I 
direct my trustees to pay the income there- 
of to my said son's "wife for her life, and 
after her death to realise such residue and 
divide the net "proceeds amongst all the 
children of my said son. And in the event ot 
either of my grandchildren dying before be- 
coming entitled to any share ot my estatt‘ 
hereinbefore in any way disposed oi, I direct 
that the child or children of such deceased 
grandchild shall take the parent’s share, or. 
if there shall be no such child or children, 
then that such share or devise or bequest 
hereinbefore contained shall vest equally in 
all my surviving grandchildren."” The 
testatrix died in 1891, leaving her sou Eobei t 
and eight grandchildren, his sons and 
daughters, surviving. 

Held— that there was no gift to the grand- 
children until after the death of Eobert, 
that the word "entitled” meant "entitled 
in possession,” and that the substitutionary 
clause might operate at any time during the* 
subsistence of the preceding life estate, and 
that the devises to the grandchEdren were 
not indefeasibly vested, but were subject to 
be defeated or destroyed so long as the prim 
tenancy for life existed. 

Decision of Joyce, J. ([1902] 2 Ch. 875; 71 
L. J. Ch. 815; 51 W. E. 31; 87 L. T. 262, 
affirmed. 

In re Maunder; Maunder u. Maunder, [1903] 

[1 Ch. 451; 72 L. J. Ch. 367; 51 W, E. 549, 
88 L. T. 280-C. A. 


Held— that the fee of the J812,000 vested in 
the children of the life-rentrix as a class on 
the opening of the life-rent, and was payable 
to them, or the representatives of those who 
pre-deceased the life-rentrix, subject to the 
eoutingency that the life-rentrix was sur- 
vived by lawful issue. 

Hickling V. Pair, [1899] A. C. 15; 68 L. J. P. C. 

[12; 1 E. 7; 35 S. L. E. 975-H. L. (Sc.)- 
(Lord Watson and Lord Herschell 
dissenting). 

281. Curtesy— Bequest to Married Daughter 
Dead at Date of Testator’s Death.]— Where 
under a devise to a testator’s married 
daughter, who predeceases him intestate, she 
is deemed to have become absolutely entitled 
under sect. 33 of the Wills Act, 1837, her 
husband takes an estate by the curtesy. 

In re Derbyshire ; Webb v, Derbyshire, [1906] 

[1 Ch. 135; 75 L. J. Ch. 95; 54 W. E. 135; 

94 L. T, 138— Buckley, J. 

282. Gift in Pemainder— Substitutionary 
Gift — "Dying Before Becoming Entitled”— 
Entitled in Possession— Entitled in Interest.] 

'—A testatrix by her will, dated July 5th, 
1889, devised all her real and bequeathed all 
her personal estate to trustees in trust for 
her son Eobert for his Irfe, and on his 
decease she specifically devised various free- 
hold properties to her respective grandchil- 
dren, the children of Eobert, and then she 
continued as follows ; " If there shall be any 


283. Gift to Children Contingent on attain- 
ing 21— Income given for Maintenance anil 
Support of Children during their Minority 
—Interest Vested and not Contingent.] — A 
testator by his will dirfected his trustees to 
pay, transfer and divide his residuary real 
and personal property unto and equally be- 
tween his t"W'o children, E. C. and J. T. G., 
on their severally attaining the age of 
twenty-one years, their heirs, executors, 
administrators and assigns, as tenants in 
common, the income during the respective 
minorities of his two children to he applied 
in or towards their maintenance and sup 
port." J. T, G. survived the testator and 
died under the age of twenty-one years, and 
without having married. 

Held— that the intention of the testator 
was that the shares of the two children 
should be kept separate, each being main- 
tained out of the income of his 0"wn share, 
and not that they should be jointly sup- 
ported out of the income of the whole fund ; 
and that therefore there was nothing to 
prevent the application of the rple in 
Hanson v. Graham, and that J. T. G. took a 
vested interest, 

Hanson v. Graham ((1801) 6 Ves. 239 ; 5 
E. E. 277) followed. 

Decision, of Eady, J. ([1902] 1 Ch. 945; 71 
L. J, Ch. 680 ; 87 L, T. 63), reversed. 

In be Gossling; ‘Gosslinq v. Elcock, [1903] 

[1 Ch. 448 ; 72 L. J. Ch. 433 ; 88 L. T. 279- 

C.A. 
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284. Gift to Children upon Surviving 
their Parents— Presumption in Favour of 
Vesting.']— A. testator left property to_ trus- 
tees, upon trust for Ms son G. for life or 
until lie should become bankrupt, and after 
bis deatli or bankruptcy to E., tbe wife of G., 
for life, and directed tkat in case there should 
be any child or children of G. living at the 
death of G. and E., or at the other period 
thereinafter contemplated, then, from and 
immediately after the death of the survivor 
of G. and E., or from and after the death 
of E. and the bankruptcy of G., the said 
share should be held in trust for all and 
every, or such one or more exclusively, of 
the others or other of the children or child 
of G. by his then or any future wife, with 
such provisions for their respective main- 
tenance, education, and advancement, at 
such ages, days, and times, and if more than 
one in such shares as G. should by deed or 
will appoint, and in default of such appoint- 
ment in trust for all and every such the 
children and child of G. who being a son or 
sons should attain the age of twenty-one 
years, or being a daughter or daughters 
should attain that age or day of marriage, 
and if more than one in equal shares, and 
in case there should be only one such child, 
then the whole for such one or only child j 
provided that after the death of the survivor 
of G. and E., or the death of E. and the 
bankruptcy of G. and until the whole of the 
trust funds should become vested in such 
child or children, his trustees should apply a 
competent part of the income of the trust 
funds for the benefit of the children or 
child for the time being entitled thereto in 
expectancy towards his or her maintenance 
and education; and in default of such child 
or children of G., upon other trusts declared 
by testator’s will. G. had one son, J., who 
attained age, married, and predeceased G., 
leaving children. E. predeceased G., who 
died without having become bankrupt. 

Held— that J. took an absolute interest in 
the property on attaining age, although he 
did not survive G. 

Emperor v. Rolfe, ((1818) 1 Ves, Sen. 208) 
applied. 

Dupfield V. MoMastebs, [1906] 1 Ir. E. 333— 

[C. A. 

285. Five Legatees, Gift of Income to — Re- 
mainder to eldest Male Issue-Gift over in 
Default of Issue— Vesting— Persona Desig- 
nata.]— A testator bequeathed his property 
to trustees upon trust that the rents and pro- 
fits should be divided into five equal parts to 
be paid half-yearly to each of his five 
nephews, share and share alike, "to be by 
them enjoyed during the period of their 
natural lives, and after the decease of each 
to their eldest male issue, respectively, of 
each, and in default of such male issue share 
to revert to the remaining legatees, or thoir 
eldest male issue, to be divided equally every 
half-yearly term among them.'’ All the tes- 


tator’s nephews survived him. Three of 
them died subseq-qently, intestate and un- 
married; one (the husband of the plaintif) 
died, having had a son who predeceased 
him, intestate and unmarried; and the fifth 
nephew was still alive. 

Held (by Porter, M.E.)— (1) that the gift 
of the income of the property amounted? to 
a gift of the corpus; (2) that the gift after 
the decease of each of their eldest male issue, 
respectively, of each, meant to the eldest male 
issue living at the decease of each; (3) that 
the words "remaining legatee” meant sur- 
viving legatee; and that accruing shares 
went absolutely to such legatee; (4) that the 
plaintiff was entitled, pursuant to the fore- 
going declarations, as personal representa- 
tive of her husband, E. S., to his accrued 
shares of the personalty, but as representa- 
tive of her son she took nothing. 

Held, on appeal— as to the second declara- 
tion of the decree, and as to so much of the 
fourth declaration as declared that as per- 
sonal representative of her son the plaintiff 
took nothing (varying the decree ®f Porter, 
M.R.), that the son of P. S. took a vested 
interest at birth, and that the gift to him 
was a gift to a persona designata, and not to 
a class. 

Sheridan v. O’Ebiily, [1900] 1 Ir. E. 386— 


286. Legacy to he Set Apart and Paid hy 
Instalments at certain Ages— No Gift over— 
Intermediate Income— Right to Payment of 
'Whole at 21.]— By her will C. directed her 
trustees to set apart ^2200 for her grandson, 

J, W., and £6150 for her grandson J. V., to 
be paid free of duty as to ^50 on the grand- 
sons in question attaining 21 and as to the 
balance on their attaining other ages. There 
was no gift of the intermediate income, and 
no gift over of the principal. 

J. W. received £650 on attaining 21, but died 
before the date fixed for the next payment to 
him. 

Held- that his representatives were entitled 
to the unpaid balance of principal and in- 
come. Each bequest was in effect a legacy 
payable in part at 21, and in part at a later 
date, and therefore each legatee on attaining 
21 was entitled to claim payment of the whole 
legacy and intermediate income. 

Gosling v. Gosling ((1859) Joh. 265) — 

! followed and applied. 

In re Couturier; Couturier v. Shea, [1907] 1 
[Ch. 470; 76 L. J. Ch. 296; 96 L. T. 560- 

Joyce, J. 

287. Life Interests — Ultimate Gift to 
" Grandchildren then Living, Equally per 
stirpes, or the Issue of such as may have 
Died"— Death of Great-grandchild and his 
Parent before Period of Distribution — 
Whether Great-grandchild's Share Vested- 
Original or Substitutional Gift — Joint 
Tenancy or Tenancy in Common.]— A gift to 
issue is an original, and not a substitutional, 
gift when the share which the issue are to 
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take^ is not by a prior danse expressed to 
be given t5 the parent of snch issue. 

In a case of ambiguity the Court leans to 
the construction which creates a tenancy in 
common in preference to a joint tenancy. 

A testator left his property upon trust 
for his children for their lives, and, after 
tSie death of the survivor of them, for divi- 
sion " among my grandchildren then living, 
equally per stirpes and not per capita, or 
the issue of such as may have died (such issue 
taking a parent’s share only), so that my 
grandchildren (or their issue) may take their 
shares equally in loco parentis” The will 
contained also a maintenance clause in 
favour of grandchildren (or their issue) 
Before the death of the last surviving life 
tenant, a grandchild and one of her sons 
died. 

Held— (1) that the gift to the issue of the 
grandchildren was original, and not substi- 
tutional, and that therefore the deceased 
great-grandson took a vested interest j (2) 
that his representative and his brothers took 
iheir ;ParenCs share as tenants in common, 
and not as joint tenants. 

Martin v. Holgate ((1866) L. R. 1 H. L. 175; 
35 L. J. Ch. 789; 11 L. T. 501-H. L.) followed 
In re Merrick’s Trusts ((1866) L. R. 1 Eq. 
551; 35 L. J. Ch. 418; 14 L. T. 130, explained 

In eb Woolley; Woemald v. Woolley, [1903] 
[2 Ch. 206; 72 L. J. Ch. 602 ; 89 L. T. 16- 

Joyce, J. 

288. Life Interests— Ultimate Gift to ‘’Life 
Tenant’s Children or Legal Representatives ” 
—Children Dying before Period of Distribu- 
tion.']— Where in a will there is a clear gift, 
and then a gift over, and the gift over is 
fairly capable of two constructions, the 
Court will lean to that construction which 
is consistent with the maintenance of the 
vested interests already clearly given. A 
testator left property to his two daughters 
for their lives, their respective shares to be 
equally divided after their death "between 
their respective children or legal representa- 
tives.” 

Held— ( 1) that "legal representatives” 
meant the representatives of the daughters, 
and not of the grandchildren; (2) that 
every grandchild alive at the date of, or 
born after, the testator's death took a vested 
interest, even though it did not survive its 
mother; and the gift over to the representa- 
tives was only an alternative (net a divest- 
ing) gift to take effect in case no child took 
a vested interest. 

Ralph V. Garrick ((1879) 11 C. D. 873 ; 40 
L. T. 505) and Treharne v. Layton ((1875) 
L. R. 10 Q. B. 459 ; 44 L. J. Ch. 299; 33 L. T. 
327— Ex. Ch.) applied. 

Xn eb Robeets; Peeoival v. Robeets, [1903] 2 
[Ch. 200; 72 L. J. Ch. 597; 88 L. T. 505- 

Joyce, J. 

289. Period of Distribution — Legatee 


entitled to a Share of the Interest in Settled 
Fund— Right to call for his Share of Capi- 
tal-Construction .] — A testator directed the 
income of his property to be divided be- 
tween his four children; if any child died 
without issue, his share was to be divided 
amongst his survivors; hut if a child died 
leaving issue, such issue were to take his 
share of income ; and finally, "■ on the death 
of all” the children, the estate was to be 
" winded np and converted into mdney,” and 
divided among grandchildren equally per 
stirpes. 

Hour children survived the testator; one 
had since died without issue, and one had 
died leaving a child (the plaintifi). The 
plaintifi and the two surviving children 
were each receiving a third of the income 
of the testator’s estate; and the plaintiff 
now claimed that he had a vested interest 
in one-third of the corpus, and was entitled 
to immediate payment thereof. 

Held— that he was not so entitled, for the 
testator had fixed a date, not yet arrived, 
for the division of the corpus, which until 
then was intended to remain in globo, and a 
third of the whole income, to which he was 
admittedly entitled, was not the same as the 
income of a severed third of the corpus. 

Decision of the Ct. of Session ([1900] 2 P. 
749) affirmed, 

MacCulloch V. Andeeson, [1904] A. C. 55— 

[H. L. (Sc.). 

290. Postponed Period of Distribution .] — 
testator was at the time of his death a 
partner in a firm of coal-masters. The part- 
nership was to last during the terra for 
which the colliery tacks or leases should he 
in subsistence, but in case of the decease of 
any partner the representatives of the de- 
ceased partner should come in his place and 
succeed to his rights and liabilities. 

By his will tlie testator vested his whole 
estate, including his interest in the firm, in 
trustees. He gave to his widow the life-rent, 
use, and enj oyment of his dwelling-house and 
furniture, and such allowance as his trus- 
tees might consider necessary for the main- 
tenance and support of herself and such of 
the testator’s daughters or their children as 
might be living in the family with her. He 
empowered his tiustees, as representing him 
m the firm, to be parties to any new lease cr 
leases which the said firm might consider it 
expedient to enter into. On the dissolution 
and winding-up of i.he firm, in the event of 
the predecease of his wife, and if she sur- 
vived, on her death, he directed his trustees 
to realise his whole estate and to divide the 
same into four equal shares, and pay one 
share to each of his children (A., J., R., and 
I.), or to their respective heirs. The widow 
survived the testator; the firm w'as subsist- 
ing. R. and T. survived the testator and 
died. 

Held— that the interests of all the children 
were vested a morte testatoris. 
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Bowman v. Bowman, [1899] A. C. 518 — H. L. 

[(Sc.). 

291. Remoteness— Absolutely upon attain- 
ing Twenty-five — Maintenance.^ — A testator 
bequeathed ^812,000, to be invested within ten 
vears after his decease upon trust for his 
daughter for life, then, as to ^81,000 part 
thereof, for her husband for life, and subject 
thereto for all the children of the daughter, 
when they should attain twenty-five, but not 
before, in equal shares; and until the JE12,000 
should be invested, the testator directed the 
trustees to pay to his said daughter, or, in 
the event of her decease, to her said husband 
and children, interest on "their respective 
portions.” In default of children the fund 
to form part of the residue. He bequeathed 
another sum of ^12,000 upon similar trusts 
for another daughter, her husband, and 
children. The residue he devised and be- 
queathed to his two sons absolutely in equal 
shares. The testator empowered his trustees 
to raise any part (not exceeding one moiety) 
of the expectant share of any grandchild of 
his under his will, and apply it for the ad- 
vancement of such grandchild. He also em- 
powered them to apply all or any part of 
the income arising from the expectant share 
of such grandchild, after the death of the 
tenant for life, for the maintenance and 
education of such grandchild. 

By a codicil the testator revoked the gift of 
one moiety of his residuary estate to one of 
his sons, and directed that such moiety 
should be held on trust for his said son 
during his life, and after his death for the 
child or children of his said son absolutely 
on attaining twenty-five. In the event of a 
child dying before attaining twenty-five, such 
child's share was to go to the testator's other 
son absolutely. 

Held— that the children of the son and of 
the two daughters took under the will vested 
interests in their shares, and that, therefore, 
the gifts to them were not void for remote- 
ness. 

Fox V. Fox ((1875), L. R. 19 Eq. 286; 23 
W. R. 314) approved. 

Decision of Kekewich, J., reversed, 

Tn be Ttibnbt; Turney v. Turney, [1899] 2 Ch. 
[739; 69 L. J. Ch. Ij 48 W. R. 97; 81 L. T. 

548-C. A. 

XIX. DIVESTING. 

292. Alternative Devise— Vested Interest 
under Prior Clause — Divesting Clause — 
Later Clause modifying Prior Clause— Gift 
over to Heirs— New South TFaZes.]— A devise 
to such of the testator's stepsons and son 
nominaiim as should survive his widow and 
attain twenty-one. 

- Held — that the effect of the clause was to 
give all the devisees vested interests 
in fee subject to be divested as regards 
each devisee in the event of his death in 
idle lifetime of the testator’s widow, in 


favour of those devisees (if any) who sur^ 
vived her and attained twenty-one. If 
there were none such the divesjjing clause 
failed, the original vested gifts remained, and 
all the devisees took absolutely. 

A later clause in the will modified the 
first by sajing in effect that if any devisee 
died in his mother’s lifetime, and under 
twenty-one, his share, i.e., the share ^ 
which he would have been entitled if he haa 
survived her and attained twenty-one, 
should go, not to the survivors, but to his 
heir as a purchaser in fee. 

Held— that the gifts over on the deaths of 
the two stepsons who died in the wife’s life- 
time took effect, and that the appellant as 
their heir was entitled as devisee and not 
the surviving devisees. 

Penny v. Commissioner fob Railways, [1900] 

[A. C. 628 ; 69 L. J. P. C. 113; 83 L. T. 182 

-P. C. 

293. Divesting or Over-riding Gift— Life In- 
terests to Daughter and Son-in-Law — Power 
of Appointment Among their Children— In 
Default, for Children in Equal Shares— Gift 
Over, if no Child Survive Parents — Appoint- 
ment in Favour of Only Child— Death of 
Child Before Parents— Whether Gift Over 
Acts as a Divesting Clause.'\ — A testator left 
the residue of his real and personal estate 
to trustees to pay the income to his 
daughter and her husband (her surviving) 
for life, and after the death of the survivor 
of them, upon trust for such one or more of 
their children as they, or the survivor, 
might appoint, and in default of appoint- 
ment for their children alive at the death of 
the survivor in equal shares. He then con- 
tinued : " Provided, nevertheless, and I here- 
by declare it to be my will and mind," that 
the issue of a deceased child should take 
their parent’s share, and "Provided always, 
and I hereby declare it to be my will and 
mind, and I do hereby give and devise, in 
case there shall be no child or remoter issue 
at the decease of the survivor of them. . .” 
(here followed an ultimate gift of the trust 
funds). 

After the death of the testator’s daughter 
her husband appointed in favour of the only 
child of the marriage, who, however, died 
unmarried before her father. 

Held— that the final gift in the will did not 
operate to override the appointment, but was 
only intended to take effect in default of chil- 
dren or issue surviving the life tenants and 
in default of a previous appointment. 

In be Simmons; Dennison v. Orman, (1903) 87 
[L. T. 694— Joyce, J. 

294. Shifting Clause — Testator not in loco 
parentis — Settlement — "Except on eldest oi 
only Son for the Time Being” — "Entitled” 
to the Possession or Receipt of Rents, Issues 
and Profits after Decease of Parenfs.]--;In 
1855 a testator devised his real estates in 
Lancashire to certain uses, which ceased to 
take effect, and subject thereto to the use of 
his nephew B. A. and his assigns for life. 
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and from and after the decease of E. A. lo 
his nephew Ip. F. B. and his assigns for life, 
and after the death of F. F. B. to all and 
every the son and sons of F. F. B., and all 
and every the son and sons of E. A. “other 
than and except an eldest or only son for 
the time being entitled to the possession or 
to*the receipt of the rents, issues and profits 
of certain estates within the parish of 
Cockerham, in Lancashire, after the decease 
of the said E. A. as tenant for life or any 
greater estate or interest whatever,” the 
eldest or only one of such sons or son of 
IP. F. B. taking the first turn, and the eldest 
or only of such sons or eon of E. A. (other 
than and except as aforesaid) taking the 
next turn. The testator died in 1875, 
F. F. B. died in the testator’s lifetime with- 
out having married. E. A. had several chil- 
dren, of whom E. N. A., born in 1847, vvas 
in 1869 tenant in tail male in remainder of 
the Cockerham estates, E. A. being the 
tenant for life. In 1869, by a disentailing 
deed, the Cockerham estates were limited to 
such u»s8 as E. A. and E N. A. should 
jointly appoint. Afterwards, by a deed of 
1869, the estates were j'ointly appointed by 
the father and son to trustees for sale, and 
by another deed of the same date trusts w^re 
declared of the purchase-money. The trus- 
tees sold the estate and received the pur- 
chase-money. 

In 1870 E. N. A. became bankrupt, and his 
interest both in the purchase-money of the 
Cockerham estates and his interest under the 
testator’s will were acquired by his father, 
E. A., from the trustee in bankruptcy. 
E. A. died in 1899. A summons was taken 
out to determine the question whether, by 
reason of the exception contained in the 
will of “an eldest son for the time being 
entitled to the possession or to the receipt of 
the rents, &c.” of the Cockerham estates, 
E. N. A. was excluded from the life estate 
given to him by the will. 

Held— that the testator was not a parent 
or a person in loco parentis, and as E. N. A. 
was not after the death of his father E. A. 
“entitled” to the “possession or to the 
receipt of the rents, issues and profits” of 
the family estates at Cockerham, and was 
not within the words of the exception, he 
could not be deprived of the position in the 
succession given to him by the will. 

Decision of Court of Appeal (suh nom. 
Shuttleworth v. Murray ([1901] 1 Ch. 819; 
70 L. J. Ch. 453; 49 W. E. 388 ; 84 L. T. 605), 
affirmed- 

Law Union and Crown Insueanob Co. u. Hill, 

[1902] A. C. 263; 71 L. J. Ch. 602 ; 86 L. T. 

773-H. L. (E.). 

295. Vested Interests of Two Persons — Gift 
Ov&r if “either** shall he “then** dead — 
“Either** means one of two and not both — 
Both being “then** dead. Gift not Divested.} 
—A testatrix by her will gave her residuary 
personal estate to trustees upon trusts for 


sale, conversion, payment of debts, and in- 
vestment, and to pay the dividends and in- 
terest of the trust fund to her sister T. Pt, 
during her life; and from and after her 
death the testatrix directed that her trustees 
should “ pay and divide the said trust 
moneys unto and equally between my two 
sisters” F. J. and S. P., “ share and share 
alike. And if either of my said sisters shall 
be then dead I declare that my said trustees 
shall stand possessed of the whole of the 
said trust moneys upon trust for the sur- 
vivor of my said sisters absolutely.” 

T. P., F. J., and S. P. all survuied the 
testatrix, and T. P. outlived F. J. and 
S. P. 

Held, by Bindley, M.E., and Vaughan 
Williams, L.J. (Bigby, L.J., dissenting)— 
that F. J. and S. P. took vested interests; 
that there was no gift over in the event 
which happened of both F. J. and S. P. 
dying in the lifetime of T. P., the tenant 
for life, as “either” must be taken in the 
ordinary sense as one of the two and as not, 
in any sense, meaning both; and that the 
previous gift vesting the residue in F. J. 
and S. P. was not divested in the events 
which had happened. 

White V. Baker ((I860) 2 D. F. & J. 55; 29 
L. J. Ch. 577; 8 W. E. 533; 2 L. T. (n.b.) 583) 
distinguished. 

In be Pickwoeth; Snaith v. Parkinson, 
[1899] 1 Ch. 642 ; 68 L. J. Ch. 324; 80 L. T. 

212-C. A. 

XX. 5EEPETUITIES AND REMOTENESS. 

296. Child en ventre sa rahre— Relation 
hack of Birth to Date of Testator’s Death- 
Disadvantage to Child— k child en ventre sa 
mkre is, for all purposes except one, to be 
treated as already born, and as being of 
that sex which it ultimately proves to be, at 
the date of the testator’s death (or other 
date at which the instrument in question 
comes into operation). 

The rule does not apply to descent at 
common law, so far as regards rents during 
the period before birth, but there is no other 
exception. 

The rule applies in all cases, even though 
the child might take a larger estate if the 
operation of the rule were excluded. 

It follows that, if limitations in a will are 
valid provided that a certain person has a 
son alive at the date of the testator’s death, 
but otherwise void for remoteness, they are 
saved if the person is pregnant at the date 
of his death, and is subsequently delivered of 
a living son. 

A testatrix left real estate in trust for M. 
for life, and after her death in trust for the 
second and every younger son of M. for life, 
with remainder to their respective sons in 
tail male, with a proviso disqualifying any 
son of M. who became entitled to certain 
other ei^ates. 

At the date of the death of testatrix M. 
had two sons, of whom the -elder was dead. 
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C 

And the yonnger was disqualified under the 
''proviso, and she was pregnant of a third son. 

Held— that the estates tail given to the 
sons of such third son were valid, and conse- 
quently that ha himself only took a life 
estate, and not an estate tail by virtue of the 
cy prhs doctrine. 

Doe V. Lancashire ((1792) 5 T. E. 49; 2 E. E. 
535) followed and applied. 

Decision of Buckley, J., [1903] 1 Ch. 874; 72 
L J. Ch. 378; 51 W. E. 395; 88 L. T. 379, 
affirmed. 

In be Wilmbb’s Tbusts ; Moobb v. Wingfield, 
[1903] 2 Ch. 411; 72 L. J. Ch. 670; 89 L. T. 

148-C. A. 

297. Contingent Remainder or Executory 
Bevise— Remoteness.'] — By a codicil to his 
will, by which he had settled real estate in 
strict settlement, a testator directed that no 
devisee under his will should have a vested 
interest in such real estate or be entitled to 
possession thereof until the attainment of 
the age of twenty-four, any law or usage to 
the contrary notivithstanding. 

HBLD—that the effect of the codicil was to 
convert the limitations contained in the will 
into executory devises; that they were, 
therefore, void for remoteness, and that 
there was an intestacy. 

In re Lechmere Lloyd ((1881), 18 Ch. D. 
524; 45 L. T. 551); Miles v. Jarvis ((1883) 24 
Ch. D. 633; 52 L. J. Ch. 796; 49 L. T. 162); 
and Dean v. Dean ([1891] 3 Ch. 150; 60 L. J. 
Ch, 553; 39 W. E. 568; 65 L. T. 65-Chitty, J.), 
followed. 

Russel V. Buchanan ((1836) 7 Sim, 628; 40 
E. E. 193) distinguished. 

In be Wbightson; Battie-Wbightson v. 
[Thomas, [1904] 2 Ch. 95; 73 L. J. Ch. 742; 

90 L. T. 748-C. A. 

298. Direction to Apply Moneys in Main- 
taining Monument on Part of Devised Real 
Estate.]— A. testator by his will devised two 
freehold farms to his nephew on condition 
that he should set apart the rents and profits 
thereof for the term of five years “for the 
use and purpose of erecting on some por- 
tion^' (suggesting a particular situation) 
a monument to the memory of John Locke, 
and at the expiration of the five years he 
directed that his nephew should enjoy three- 
fourths of the rents and profits, but should 
devote the balance or remaining one-fourth 
towards the maintenance and keeping in 
order of the monument. 

Held — that the erection of the monument 
was not intended as a mode of enjoyment 
of the property by the devisee, and that the 
application of one-fourth of the rents and 
profits was intended to perpetuate the mem- 
ory of John Locke, and, therefore, as to 
such one-fourth there was an intestacy. 

In be Jones; Paekbb v. Lethbbidge, (1898) 79 
[L, T. 154— Stilling, J. 

999* Repair of Inclosure round OrOfVe — 


Void Gift.]— A testatrix bequeathed ^0 „to 
be invested and the dividends to be applied 
in keeping the inclosure round, a grave in 
order and repair. .. 

Held— a void gift. 

Toole v. Hamilton, [1901] 1 Ir. E. 383— M. E. 

300. Gift to Members of a Class attaining 
Twenty-five.]— A. left property in trust, as 
to one-half to pay the same to the children 
of her niece E., who should live and attain 
the age of twenty-five, or the lawful issue of 
such children who should have married and 
pre-deceased E., leaving issue, such issue to 
take only their deceased parents’ share, and 
as to the other half to pay the same to the 
children of her nephew C. upon similar con* 
ditions. 

At the date of testatrix’s death one of E.’s 
children had attained twenty-five, but none 
of C.’s children had done so. 

HBLD—that there was a valid disposition 
of the one-half given to E.’s children, but 
that the gift of the other half infringed the 
rule against perpetuities and was invalid. 

In be Babker; Capon v. Flick, (1905) 92 L. T. 

[831— Joyce, J. 

301. Life Interest to Unmarried Niece 
Power for Niece to Appoint Life Interest to 
Surviving Husband — Reversion to Children— 
Gift over in Default of Children — Validity 
of such Ultimate Gift — Independent Alter- 
native Trusts.]— A testatrix left a sum of 
money in trust for M., a married niece, for 
life with power to M. to appoint a life in- 
terest to any husband surviving her, and 
with remainder to M.’s children (if any) at 
twenty-one. She left three other sums of 
money upon corresponding trusts for E., J. 
and B., three unmarried nieces. Ultimately, 
in case none of the nieces should have a 
child who should take “ under the trusts 
aforesaid,” all four sums were “subject -to 
the preceding trusts” to be held in trust 
for a class of persons, ascertained within 
due limits, in such shares as the last sur- 
viving niece should appoint. All the nieces 
died childless, and the last survivor made 
an appointment. 

It was now argued that the ultimate trust 
for the class was void for remoteness, since 
an appointment to a husband not in fact 
born at the date of testatrix’s death would 
have infringed the rule against perpetuities ; 
in fact, no appointment to a husband was 
ever made. 

Held~(1) “ that the trusts aforesaid ” 
would include a trust created by an appoint- 
ment of a life estate to a husband, but (2) 
that it was a case of altei native indepen- 
dent gifts”; and that, as no appointment 
in favour of a husband was ever made, the 
ultimate gift and appointment under it 
were, in the events which happened, valid. 

Monypeny v. Dering ((1852) 2 D. M. <&; G. 
145) and Longhead v. Phelps ((1770) 2 Wm, 
Bl. C. 704) applied. 



1201 


WILLS. 


1202 


Pisrpetuities and Eemoteness — Gontiniied. 

In eb Bo-wles; Page v. Page, [1905] 1 Ch.. 371; 

[74 L. J. €li. 338; 92 L. T. 556— Parwell, J. 

302. Married Woman — Uestraint on Antici- 
pation— Separatibility of Class— Divisibility 
of Proviso.] — A testator by Ms will, dated 
February 8th, 1844^ provided that several pro- 
visions therein made for his daughters and 
their children, and also for any other person 
or persons being females, should not be 
paid to them by anticipation. The testator 
died in 1850. Helen, a married daughter of 
one of his daughters, was in esse at the date 
of the will, and survived both the testator 
and her mother. 

Helb — that Helen's share in the testator's 
estate was subject to the restraint on antici- 
pation. 

Herbert v. Webster ((1880) 15 Ch. H. 610; 
49 L. J. Ch. 620) followed. 

In re Michael’s Trusts ((1877) 46 L. J. Ch. 
651; and In re Ridley (1879) 11 Ch. D. 645 ; 48 
L. J. Ch. 563; 27 W. E 527 ; 41 L. T. 336) not 
followed. 

In EE Feeneley’s Teusts, [1902] 1 Ch. 543 ; 71 

[L. J. Ch. 422; 50 W. E. 346; 86 L. T. 413- 

Eady, J. 

303. Restraint on Anticipation — Gifts, 
after a Life Estate, to a Married Woman- 
Validity and Duration of Restraint — Receipt 
Clause .] — Where property is given to a mar- 
ried woman absolutely, the true test as to 
whether a clause against anticipation is effec- 
tual to prevent her requiring payment of 
the property is. does the document as a 
whole show an intention that the trustees 
should retain the property and pay her the 
income ? 

A testator gave his residuary estate to 
trustees upon trust for his wife, daughteis 
and son for their li-ves, and, after the death 
of the survivor of them, for division among 
the children of his son. By a codicil he im- 
posed a restraint on anticipation in the 
case of any female who might take under his 
will; and he also declared that females, 
u hether covert or not, should be able to give 
a good discharge to the trustees “for the 
money or property” after the same should 
actually accrue due. 

Held — that the restraint was not void for 
remoteness so far as concerned any children 
of the son born in the testator's lifetime 
(Herbert v. Webster, (1880) 15 Ch. D. 610; 
49 L. J. Ch. 620); but that it only lasted 
(both as to corpus and as to income) during 
the existence of the prior life interests. 

In EE Mill ward; Stbedman v. Hobday, (1903) 87 
[L. T. 476— J oyce, J. 

304. Uncertainly— Maintenance and Re- 
pair of Tomb—“ Until the Period of Twenty- 
one Years from the Death of the last Sur- 
vivor of all Persons who shall be Living at 
my Death" — Void Gift .] — A testatrix be- 
queathed the sum of iSSOO New Consols to 


[ trustees, upon trust to apply the dividends 
j thereof in maintaining and keeping in a 
state of proper repair, condition and prt?-, 

1 teclion the grave or tomb of her late brother 
j in a burial ground in Africa, “for the 
I longest period allowed by law, that is to say, 
until the ppriod of tw'enty-one years from 
the death of the last survivor of all persons 
who shall be living at my death.” 

Held— that as it was impossibie.rfto ascer- 
tain when the last life would be extinguished, 
and it was therefore impossible to say when 
the period of twenty-one years would com- 
mence, the gift was v'oid for uncertainty. 

In be Moore; Peioe v. Mooee, [1901] 1 Ch. 

[936 ; 70 L. J. Ch. 858 ; 49 W. E. 484 ; 84 
L. T. 501; 17 T. L. E. 356-Ioyce, J. 

305. Valid Gift of Realty in Certain Events 
—Invalid Trust for Sale — Ho Direct Gift of 
Income pending Sale— Trust for Sale Disre- 
garded — Beneficiaries take as Beal Estate]— 
Where it can be seen that a trust for sale is 
mere machinery for facilitating a division 
among the persons for whom the property 
is destined, efiEect will be given to the equit- 
able interests, though the trust for sale is 
void. 

A testator left realty to trustees for a suc- 
cession of life tenants, and then (in the 
events which happened) upon trust for sale 
and division amongst certain classes of rela- 
tives. There was a maintenance clause, but 
I no direct gift of the income until sale. The 
trust for sale was admitted to be bad as in- 
fringing the rule against perpetuities , but 
; the various classes of beneficiaries were all 
ascertainable within the prescribed period. 

Held— that the trust for sale was merely 
machinery for purposes of division; and 
that, as it had broken down, the beneficiaries 
took the property as real estate without any 
sale. 

Decision of Byrne, J. (51 W. E. 153) 
affirmed. 

In eb Appleby; Walker v. Levee; Walker r. 

[Nisbet, [1903] 1 Ch. 565; 72 L. J. Ch. 332; 

51 W. E. 455; 88 L. T. 219-C. A. 

XXI. CRIATION OF ESTATE TAIL. 

306. Cyprus Doctrine— Perpetual Life Es- 
tates — Siirpital Distribution.] — H., who died 
in 1835, devised real esate without any words 
of limitation to his children C., G. and M., 
declaring that they and the survivors of 
them should 'stand seised thereof in trust to 
retain the income for their own benefit in 
equal shares during their natural lives, pro- 
vided that, if any of them should die un- 
married, or being married without leaving 
a child, his or her share should accrue to 
the survivors equally, and that the last sur- 
vivor of the three should take all the estate 
devised. The will r-outinued : “ but in case 
such son or daughter so dying shall leave 
issue . . jthe share of such child so dying 
to go and be divided equally amongst his or 
her child or children. ... for Ufo. . . . share 
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and share alike, if more than one, and if bnt 
'>one then the whole share to snch only child 
for life. . . . and so to be continued and 
distributed in a descending line per stirpes 
from issue to issue for life so long as any 
issue shall be living descended from my said 
children.” There was no gift over in de- 
fault of issue. 

G. diedf in 1856, unmarried, and intestate; 
G. died in 1874, leaving one child, E. ; M. 
died in 1890, without issue, but having de- 
vised her real estate to E. 

It was admitted that half (and only half) 
of the property had passed to M. as the sur- 
vivor of the three children. 

Held— that neither C. nor E. took an es- 
tate tail in the other half (the cy prSs doc- 
trine not applying), and that, there being an 
intestacy, it belonged to H.'s heir. 

Mortimer v. West ((1828), 2 Sim. 274 ; 29 
E. E. 104) distinguishoL 

In EE Eichard.son; Parry v. Holmes, [1904] 1 
[Ch. 332; 73 L. J. Ch. 153; 52 W. E. 119; 

91 L. T. 169-Buckley, J. 

307. Devise of Remainder in Fee Expec- 
tant on Estate Tail — Rule in Shelley’s Case,'] 
—A testator devised to trustees (who were 
vested with the legal estate) all his lands, 
tenements and hereditaments upon trust for 
his children, if more than one, in equal 
shares, as tenants in common in tail, or, if 
there should be but one child (as in the 
event happened), upon trust for that only 
child as tenant in tail. After the death of 
such child or children the trustees were 
directed to legally convey and assure the 
said lands, tenements, and hereditaments in 
fee simple to the heirs in equal shares "as 
they shall severally and respectively attain 
the age of 21 years, or be married, and to 
their several and respective heirs and assigns 
for ever.” 

The t6stator’’s child married, and died 
leaving one child, who attained the age of 21 
years, and died unmarried and intestate. 

Held— that the direction to the trustees to 
legally convey and assure, &c., was not part 
and parcel of the machinery and apparatus 
employed by the testator in and about the 
limitation of the estates or estate tail, but 
was an independent gift to take effect in 
favour of designated persons in the line of 
succession, and that the grandchild took an 
estate in fee simple by purchase, and not by 
descent, which passed to the grandchild's 
heir-at-law. 

Decision of the Court of Appeal ((1899) 79 
L. T. 617; 15 T. L. E. 115) affirmed. 

Foxwell and Others v. Van Geuttbn, (1900) 
[48 ’W. E. 653; 82 L. T. 272; 16 T. L. E. 

259-H. L. (F.) 

ZdS- Devise to “A and his Heirs ”~Gift 
over to A.’s Brother “if A. die without an 
' Heir ’’—Gift over to Brother’s “ Heir - or 
Heirs”— Heits treneral.]— Although a devise 


over after A. dying without heirs is ^n 
general void, yet if the person to whom the 
limitation over is made be capable of being 
collateral heir to the devisee, or if the event 
on which the gift over is made necessarily 
depends on the existence of a collateral heir 
of the first devisee at the death of such first 
devisee, the first devisee takes only an estate 
tail. n 

A testator left two cottages to C. for life, 
after C.'s death one to go to B. "and her 
heirs,” and the other to her brother W. 
" and his heirs,” provided that if either E. 
or W. should "die without an heir, their 
share is to go to the survivor's heir or 
heirs.” E. died first unmarried, then W. 
died unmarried, and lastly C., the life 
tenant, died. 

Helb— (1) that E. and W. both took estates 
tail in their respective cottages; (2) that the 
ultimate gift was a gift to the " heirs 
general” of the. survivor, and took effect as 
a contingent remainder upon C.'s death, for 
her life estate supported it. 

In eb Waugh; Waugh v. Ceipps, [1903] 1 Ch. 

[744; 72 L. J. Ch. 586; 51 W. E? 461; 88 
L. T. 54; 19 T. L. E. 238-Farwell, J. 

309. Estate in Special Tail — Condition .] — 
A testator, after leaving certain annuities to 
his wife and daughter, which he charged on 
his landed property, left his lands (held in 
fee-simple) to his son E. J. M., with the ex- 
ception of what his wife was to get; “but 
the said E. J. M. shall never have power to 
sell or mortgage any of these lands, nor no 
person to inherit any of them, unless a law- 
ful issue of a male child got by marriage 
with a respectable Protestant female, of pro- 
per conducted parents.” 

Held (reversing the decision of the Vice- 
Chancellor)— -that E. J. M. took an estate in 
special tail. 

Magee v. Martin, [1902] 1 Ir. E. 367— App. 

310. Gift of Realty Toy Husband to Wife 
and Issue of their Marriage — Gift of Realty 
and Chattels to Wife and Issue.]— A testator 
by his will bequeathed a certain farm of 
land (held in fee-simple) in the following 
terms " To my wife and the issue of our 
marriage;” and he also bequeathed to his 
wife and issue that part of his land, houses 
(also held in fee-simple) where he lived, viz., 
the public-house, offices attached thereto, 
also his cattle and chattel property, and also 
debts due to him, &c. The testator left 
surviving him his wife and one infant son 
born in his lifetime. 

Held — that the words "of our marriage” 
had not the efiect of taking the first gift out 
of the general rule of construction applicable 
to wills; that issue, in the absence of a con- 
text showing a contrary intention, must be 
held to include all lineal descendants, and 
that, therefore, the widow took an estate 
tail in both gifts. 

Walsh v, Johnston, [1899] 1 Ir. E. 601— V.-C. 
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311. Indication of Intention — Wills Act, 
1837 (7 Will 4*& 1 Vict. c 26), s. 28.]— A testa- 
tor by bis will devised bis Estates to trustees 
to pay tbe rents half-yearly to S. M,, but 
in case S. M. incumbered tbe lands or rents 
at any time tbe testator revoked the gift 
of the rents “from S. M. and from bis 
beirf male.” In tbe event of S. M. not so 
forfeiting tbe same, and dying without male 
issue him surviving, there was a remainder 
over to tbe testator’s brother W. M. in 
tail male. 

HEiiB — that what tbe testator intended to 
do w'as to create an estate tail with the 
consequences which he erroneously imagined 
would follow upon the creation of an estate 
tail. 

Decision of the Irish Court of Appeal 
([1899] 1 Ir. E. 359) affirmed. 

Cbumpb V . Crusipe, [1900] A. G. 127; 69 L. J. 

[P. C. 7; 82 L. T. 130-E. L. (Ir.). 

312. “Issue ” — 'Rule in Shelley’s Case ."] — A 
testator diovised all his freehold estates to 
the use of his first and other sons succes- 
sively in tail male. By a subsequent codicil 
he “ bequeathed ” to one of the younger sons 
named Charles, a certain estate, with power 
to the eldest son to purchase and redeem 
it at a certain price, “the proceeds to go 
with the limitations of this will, that is to 
say, to my son Charles if he marries a fit 
and worthy gentlewoman and has issue male, 
to such issue male and their male descen- 
dants, in failure of which ...” (here 
followed remainders to other sons in tail 
male). 

Held— that the words of the codicil gave 
to Charles an estate in special tail male. 

Decisions of the C. A. ([1902] 1 Ch. 34; 71 
L. J. Ch. 53; 50 W. E. 83; 18 T. L. E. 7) and 
Buckley, J. (69 L. J. Ch. 875; 49 W. E. 12), 
affirmed for the reasons given by the latter 
and by Eomer, L.J. 

Pelh.aj«-Clinton V . Duke op Newcastle, [1903] 

[A. C. Ill; 51 W. E. 608; 88 L. T. 273; 19 
T. L. E. 275-H. L. (E.). 

313. Life Interest— Devise of Personalty- 
Absolute Interest.2—A. devise of personalty 
to M. H. C. “for her life, with remainder 
to her issue in tail male, and in default 
thereof to her daughters,” and in default 
over. 

Held— that M. H. C. took an interest for 
life only. 

Knight v. BlUs ((1780) 2 Bro. C. C. 569- 
Lord Thurlow) and Ex parte Wynch ((1854) 
5 De G. M. & G. 188) followed. 

In re Cullen’s Estate, [1907] 1 Ir. E. 73— 

[Eoss, J. 

Sli^tPerson "horn” in the Testator’s life- 
time — Child en ventre sa mbre — Cutting 
down Estate to Life Estate.]- The rule of 
construction which treats a child en ventre 
sa mhre at the date of a testator’s death as 


I born in his lifetime applies only when such 
a construction is for the child’s benefit. 

A testator by his will gave estates tail • 
successively to the sons of a living person, 
with proviso that any son born in the testa- 
tor’s lifetime should not take a larger in- 
terest than an estate for life. 

Held— that a child en ventre sa mkre at 
the testator’s death and subsequently born 
alive must not be treated as bornjn the 
testator’s lifetime, and that therefore the 
estate tail given to him was not to be cut 
down to a life estate by application of the 
rule. 

Blasson v. Blasson ((1864) 2 D. J. & S. 665— 
followed. 

Decision of C. A. ([1906] 1 Ch. 583; 75 
L. J. Ch. 308; 54 W. R. 473 ; 94 L. T. 424 ; 22 
T. L. R. 347) reversed. 

ViLt.AR V . Gilbbt, [1907] A. C. 139; 76 L. J. 

[Ch. 339; 96 L. T. 511; 23 T. L. R. 392- 

H. L. (B.). 

315. Residue of Freeholds— Income— Annui- 
tants— Tenant for Life— Gift of Accumula- 
tions and Freeholds on Death of Tenant for 
Life to Right Heirs of Tenant for Life — Rule 
in Shelley’s Case.]— A testator gave the resi- 
due of his freehold estates to trustees upon 
trust for management, and out of the net 
rents and profits to pay certain annuities, 
and then to pay the residue of such net rents 
and profits to W. D. for his life, and from 
and after the respective deceases of the an- 
nuitants and the said W. D. upon trust to 
convey the testates together with the accu- 
mulations of rents unto the right heirs of 
W. D. All the annuitants except two died. 
The survivors had released their annuities 
and only one survived. There was no 
express disposition of the surplus rents as 
they might accrue between W. D.’s death 
and the death of any surviving annuitant. 

Held — that by virtue of the rule in 
Shelley’s Case ((1581) 1 Rep. 93 b), the pro- 
perty would have belonged to W. D. in fee 
simple if it had not been taken by a rail- 
way company, and that W. D. was absolutely 
and presently entitled to the fund paid into 
Court by the railway company. 

In re Youmans' Will, [1901] 1 Ch. 720; 70 

[L. ,T. Ch. 430; 49 W. E. 509; 84 L. T. 201— 

' Joyce, J. 

316. Rule in Shelley’s Case.J-A. devised 
fee-simple lands in trust for B. and his as- 
signs for the term of his natural life, and 
after his decease to the use of B.’s second 
son C. and his assigns for the term of his 
natural life and his issue male in succes- 
sion, so that every such son might take an 
estate for life, with remainder to his first 
and every subsequent son successively, ac- 
cording to seniority, in tail male. The will 
contained a proviso that C. and his issue 
should take the name of P. when he or they 
became entitled, and in case of refusal the 
estate or estates limited for the life of such 

I person so refusing should cease, and the sub- 



1207 


WILLS. 


1208 


<!reation, of Estate Tail — Continued. ^ 

sequent limitations be acceleiated. B. died 
in 1882; C. died in 1889, leaving two sons, D. 
and E , who were both living at the death of 
A. D. executed a disentailing deed. 

Held — applying the rule in Shelley’s Case 
(1 Co. Eep. 93b), that C. took an estate tail. 

In EE Ejeane’s Estate, [1903] 1 Ir. E. 215— 
, [Eoss, J. 

317. Buie in Shelley’s Case— Gi/t to A. for 
Life and to “His Sons and their Sons in 
Succession.”']— A gift of property to A. for 
life and than to his sons and their sous in 
succession and in default thereof over to 
others confers an estate tail. Any expres- 
sion importing the whole of the inheritable 
blood is as efficacious as the word “heirs” 
for the purpose of bringing in the rule in 
Shelley’s Case. 

In eb Buckton; Buckton v. Buckton, [1907] 2 

[Ch. 406; 76 L. J. Ch. 584; 97 L. T. 332- 

Kekewich, J. 

318. Successive Life Estates Followed hy 
Successive Estates Tail.] — A testator devised 
real property for a life estate which had 
now terminated, and then in “ remainder to 
the eldest and every other son of C. H. for 
life, Avith remainder to the first and every 
other sons of such sons of C. H. in tail.” 

Held— that the first and other sons of 
C. H, took successive life estates one after 
the other, and that it was only after the 
death of the last survivor of such sons that 
the remainder to the sons of the eldest son 
of C. H. took effect. 

Decision of C. A. (89 L. T. 378) affirmed. 

Honywood V. Honywood, (1905) 92 L. T. 814— 

H. L. (E.). 

XXII. DIRECTIONS TO TRUSTEES. 

(a) Investment Clause. 

319. Power to Purchase Beal Estate — 
—Power to Transpose and Vary Securities— 
Power to Besell Purchased Bealty.] — A 
testator authorised his trustees to invest in 
the purchase of real estate, preference stocks 
of certam companies or any authorised 
trustee investment “ with full power to vary 
and transpose such securities for others of 
the description hereinbefore authorised.” 

Held— that, “securities” was used in the 
wider sense of investments. In re Bayner 
([1904] 1 Ch. 177; 73 L. J. Ch. Ill; 62 W. E. 
273 ; 89 L. T. 681 — G. A.) followed ; and that 
therefore the trustees could make a good 
title on reselling realty purchased by them. 
In eb Gent and Easton’s Conteact, [1905] 1 Ch. 

[386; 74 L. J. Ch. 333; 53 W. E. 330; 92 
L. T. 356— Harwell, J. 

320. Power to Invest on Ground Bents— 
Whether Meaning “on Security of’,’ Ground 
Bents.]— A testator authorised his trustees 

' to iq-Vegt his estate " on governuient securi- 


ties ... or upon freehold ground rents 
or upon leasehold ground rents not having 
less than sixty years unexpired and held 
direct from the freeholder.” 

The trustees were to divide the “ dividends, 
rents and annual income” between A. and 
B. for life; remainder upon their deaths to 
their issue. 

Held— that the words could not be •nar- 
rowed so as to permit only investment “ upon 
the security of ” ground rents, and that the 
trustees were at liberty to purchase ground 
rents. 

In EE Moedan; Leqg v. Mobdan, [1905] 1 Ch. 

[515; 74 L. J. Ch. 319; 53 W. E. 599, 92 
L. T. 488-C. A. 

321. “ Any Corporation or Company, Muni- 
cipal, Commercial or Otherwise ” — Company 
Formed or Begistered in United Kingdom, 
but Carrying on Business Abroad — Com- 
pany Formed or Begistered Abroad.] — A will 
authorised investment in “any corporation 
or company, municipal, commercial or other- 
wise.” 

1 % 

Held— ( 1) that it authorised investments in 
corporations wherever formed or registered 
or carrying on business : 

(2) that the word “ company ” is not 
limited to incorporate associations. 

In EE Stanley; Tennant v. Stanley, [1906] 1 

[Ch. 131, 75 L. J. Ch. 56; 64 W. E. 103; 93 
L. T. 661 — Buckley, J. 

(h) Maintenance. 

322. Accumulation— Jurisdiction to Allow 
Maintenance to Infant “Presumptively En- 
titled” — Ability of Father to Maintain 
Eldest Son.] — A testator appointed real 
estates to his daughter for life, and after 
her death to her first and other sons suc- 
cessively in tail male; and provided that in 
the event of her marrying without her 
mother’s consent the rents and profits should 
be accumulated by his trustees during the 
minority of her eldest son, and empowered 
them to apply the rents and profits in re- 
duction of charges on the estate. By a 
subsequent clause in the will he empowered 
his trustes to apply any part of the annual 
income to which any object (being a minor) 
of the trusts already declared should be en- 
titled, or presumptively entitled, towards the 
maintenance of such object. The daughter 
married without her mother’s consent, and 
had two sons, infants. An action was 
brought in the name of the eldest infant to 
administer the real and personal estate of 
the testator, and the rents and profits of 
the real estates, which were very large, were 
applied by the receiver in reduction of 
charges. The income of the infant’s parents 
was considerable, but not sufficient to suit- 
ably maintain and educate him, having re- 
gard to the position in life which he would 
occupy on attaining his majority. 

Held— that the trustees had power, not- 
withstanding the accumulation olausci to 
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make an allowance by way of maintenance, 
and that, under the circumstances, it was 
a proper case for making the allowance 
asked for. 

Iving-Harman V. Cayley, [1899] 1 Ir. E. 39— 

• . [M. E. 

323. Beneficial Possession of Land — Un- 
divided Share— Contingency — Appointment 
of Trustees to Apply Share of Income and 
Accumulations — Conveyancing and Law of 
Property Act, 1881 (14 & 45 Viet. c. 41), ss. 
42, 43.]— Under the will of a testator an 
infant was, in the events that happened, 
entitled to receive one undivided share of 
the fee simple of the lands, contingent (1) 
on surviving his father, and (2) on attain- 
ment of twenty-one or marriage. The trus- 
tees of testator's will were directed to pay 
his share of income to the infant, but had 
no power of sale of the settled land, or of 
consenting thereto. 

Held— that the trustees of the will did 
not com^ within the enabling provisions of 
sect. 43 of the Conveyancing and Law of Pro- 
perty Act, 1881, and that the Court had 
power to appoint them trustees for the pur- 
poses of sect. 42 of the Act to enable them 
in their discretion to apply the share of in- 
come and accumulations thereof to which 
the infant was entitled for his benefit. 

Tuthill V. T-dthill, [1902] 1 Ir. E. 429— M. E. 

324. Contingent Gifts — Discretionary 
Power~P esiing.] — A testator bequeathed 
certain property to his nephew upon his at- 
taining twenty-five, and directed his trus- 
tees to accumulate the profits and invest 
them in trust for his said nephew on W 
attaining twenty-five. He also empowered 
his trustees, in their absolute discretion, to 
apply any part of the said profits, or the 
income thereof, for the advancement, main- 
tenance, and education of his said nephew 
while under such age. The nephew died 
before attaining twenty-five. 

Held— that the gifts of both capital and 
income were contingent, and therefore failed. 
Eussell V. Etjssell, [1903] 1 Ir. E. 168— 

[V.-C. 

325 Contingent Legacy by Father — Contin- 
gent Life Interest— Settled Legacy — Surplus 
Income and Accumulations— Conveyancing 
and Law of Property Act, 1881 (44 & 45 Viet, 
c. 41), s. 43 (r).]— A father by his will gave 
i250,000 to each of his daughters who should 
attain twenty-one; the legacy, however, was 
not to vest absolutely in her, but was to be 
retained by his trustees upon trust to pay 
the income to her for life, and upon trusts 
(after her death) for her issue. 

authorised his trustees to appropriate 
part of his personal estate in satisfaction of 
any legacy; and directed them to make his 
infant children wards of Court, and to 
exercise powers of maintenance, &c., only 
under the direction of the Court. 


He left* four infant daughters, and a bu& 
of Consols was appropriated to the legacy , 
due to each. o 

Subsequently an order was made to allow 
for the maintenance ot the eldest daughter 
during minority the sum of .£1,000 out of the 
income of the Consols appropriated to her 
legacy. Upon her attaining twenty-one a ques- 
tion arose as to whether the accumulations 
of unapplied income belonged seto her 
absolutely, or were to be treated as corpus. 

Held— that they termed an accretion to 
capital, and that she was only entitled to 
the interest on them for her life. 

In re Scott ([1902] 1 Ch. 918) disapproved. 

In sect. 43 (2) of the Conveyancing Act, 
1381, the words " for the benefit of the person 
who ultimately becomes entitled to the pro- 
perty from which they arise," must read as 
meaning "the property, the income arising 
from which has been accumulated." 

According to the practice of the Court of 
Chancery an infant contingently entitled to a 
legacy under its parent's will is during 
minority entitled to maintenance out of in- 
come; but the legacy is nevertheless a con- 
tmgent one; and, if the infant dies before 
becoming entitled, the surplus unapplied in- 
come does not pass to his representatives; 
moreover, if the legacy is a settled one and 
the infant takes only a life interest in it, 
then, on his becoming entitled, such surplus 
income must be treated as an accretion to 
the capital. 

In be Bowlby; Bowlby v. Bowlby, [1904] 2 Ch. 
[685; 73 L. J. Ch. 810; 53 W. E. 270; 91 L. T. 

673-C. A. 

326. Gift of Residue without Words of 
Severance— Power of Advancement— Joint 
Tenancy or Tenancy in Common.]— A power 
of advancement given to trustees of a will 
to whom the residue of the property was 
devised by a testator for the benefit of his 
children is inconsistent with a joint tenancy, 
j and shows the children to be tenants in 
I common. 

A testator devised the residue of his pro- 
perty to trustees for the benefit of six of his 
children, with power to his said trustees to 
advance such sum or sums as they might 
think fit for the education and adYaucement 
in life of his said children. 

Held (afilrming the decision of Chatterton, 
V.-C.)— that the power of advancement 
given to the trustees was inconsistent with 
a joint tenancy, and that the children were 
tenants in common of the residue. 

L'Esteange V. L’Estbanqb, [1902] 1 Ir. E. 469 — 

[C. A. 

327. “Maintaining, Educating and Bring- 
ing-up '’—Immoral Home-Improper Per- 
formance of Obligation— Administration of 
Fund by the Court.']— A testator bequeathed 
the residue of his estate to his' trustees upon 
Lust to pay the income to his wife during 
her widowhood, "she maintaining, educat- 
ing and bringing-up ” unmarried infant 
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sons and unmarried dangh.ters. Tiie widow, 
while duly maintaining and educating the 
infant children, lived in adultery with a 
married man in the home she provided for 
them. 

Held— that the widow was not properly 
performing the obligation imposed upon her, 
and ths:t, under the circumstances, the 
Court had power to administer the fund. 

Castle V. Castle ([1857] 1 De G. & J. 852 j 
5 W. E. 643) applied. 

Assuming the custody of all the children 
to be taken from the mother by reason of 
her misconduct, and their maintenance, 
education and bringing-up to be provided for 
elsewhere than under her roof, she would 
still be entitled to receive so much of the 
income as between her and her children, 
and having regard to the social position of 
the parties and the amount of available for- 
tune, is adequate to her own personal main- 
tenance and support. 

In re G. (Infants), [1899] 1 Ch. 719; 68 

[L. J. Ch. 374; 47 W. E. 491; 80 L. T. 470- 

Eekewich, J. 

(c) Miscellaneous. 

328. Execviory Trust — Direction to Trus- 
tees to see Daughter’s Share Settled in a 
Proper Way on her Marriage — Trusts of 
Settlement.} — -A. testator gave the residue of 
his estate upon trust for all his children 
who should attain twenty-one years in equal 
shares, and declared that no daughter should 
be entitled in any case to receive the share 
coming to her, but should receive the in- 
come thereof only, with power to dispose of 
the principal by will if unmarried but, 
in the event of any such daughter marrying, 
then he empowered his trustees to see that 
such share was duly and properly settled 
upon her by deed, so that the same should 
be preserved for her separate use, indepen- 
dently of her husband. 

Held— that the daughters wore not entitled 
to take absolutely; that the will did not 
merely give a power to the trustees to re- 
quire a settlement as they thought proper, 
but directed the trustees to see that the 
share was settled in a proper way before 
marriage; that the shares on marriage 
ought to be settled upon the footing of giv- 
ing each daughter a life estate for her sepa- 
rate use, without power of anticipation, with 
no life estate to the husband; and theie 
should be the usual trusts in favour of the 
children and the ultimate trusts usual m a 
settlement of the wife’s property. 

Loch V. Bagley ((1867) L. E. 4 Eq. 122 15 
W. E. 1103) distinguished. 

In be Spioeb ; Spicer v, Spicer, (1901) 84 L. T. 

[195— Buckley, J. 

329. Power to Charge for Professional Ser~ 
vtoes — " Professional or Other Charges ” — 
Non-professional Services.} — A testator 
directed by his will that "any trustee or 
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executor hereunder being a ^ solicitor or 
other person engaged in any profession or 
business shall be" entitled to charge and be 
paid all usual professional or other charges 
for any business done by him or his 
firm in relation to the management and ad- 
ministration of my estate and carrying out 
of the trusts, powers and provisions of ^his 
my will whether in the ordinary course of 
his profession or business or not, and aJ- 
though not of a nature strictly requiring the 
employment of a solicitor or other profes- 
sional person.” 

Held — that the trustees under this clause 
ivere entitled to be paid all charges usual in 
the profession or business for any business 
done, whether in the ordinary course of his 
profession or business, or not in the ordinary 
course of his profession or business, but the 
clause did not authorise the trustees to 
charge for work done outside their profession 
or business. 

Clarkson v. Eobinson, [1900] 2 Ch. 722 ; 69 
[L. J. Ch. 859 — ^Bifbkley, J. 

330. Presumption of Death of Legatee — 
Entitled to Share on Surviving Testator— 
Disappearance of Legatee in Testator’s Life- 
time— Onus Probandi— Liberty to Trustees to 
Divide Share.}— P. D. B., twenty-four years 
of age on September 1st, 1892, while abroad 
for a holiday with a friend, received a com- 
munication from his firm requiring his at- 
tendance in London. Upon receipt of this 
he at once left his friend, promising to re- 
turn in a few days, and started by train ap- 
parently for London. Since then nothing 
had been heard of him, although searching 
inquiries had been made and advertisements 
published in all the English colonies and in 
other parts of the world. It appeared that 
an examination of his accounts showed that 
he was in default to his employers. The 
amount of his defalcation was at once made 
good to the firm by his father. Under his 
father’s will P. D. B. was entitled, if he 
survived the testator, to a share amounting 
to about ^£30,000. The testator died in June, 
1893. 

Held- that P. D. B. must be presumed to 
be dead, as there was no reason then why 
he should hesitate to come home, although 
there might hg^ been at first; that it was 
highly probabHSIjat he died on September 
1st, 1892, or aP^ifevents shortly after; that 
the onus was on those claiming under him 
to prove that he survived the testator and 
this they had not done; and that the 
trustees were at liberty to divide the share 
bequeathed in favour of P. D. B., upon the 
footing that P. D. B. was unmarried and did 
not survive the testator. 

In re Walker '((1871) L. E. 7 Ch. 120 ^ 41 
L. J. Ch. 219; 20 W. E. 171; 25 L. T. (n.s ) 
775) followed. 

In EE Benjamin; Neville v. Benjamin, [1902] 1 

[Ch. 723 ; 71 L. J. Ch. 319; 86 L. T. 387; 18 
T. L. E. 283— Joyce, J. 
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Directions to Trustees— 

331. Tru^t for Sale — Declaration of 
Particular Trust— Resulting Trust of Un- 
exhausted Residue — Trustees’ Indemnity and 
Reimbursement Clause.}— A gift of property 
to trustees on trust for sale, followed by the 
declaration of a particular trust which does 
ncft exhaust the whole of the property thus 
given, will be treated as creating a primary 
general trust of the whole of such property, 
so that there will be a resulting trust of the 
unexhausted residue in favour of the 
testator's heir and next of kin. The 
insertion of a trustee's indemnity and reim- 
bursement clause will further strengthen the 
conclusion thus drawn from the presence of 
the trust for sale. 

Croome v. Croome ((1888) 59 L. T. 582) and 
Williams v. Roberts ((1857) 27 L. J. Ch. 177; 

4 Jur. (n.s.) 18) applied. 

In EE West; Gboeqb v. Geosb, [1900] 1 Ch. 84; 

[69 L. J. Ch. 71; 48 W. R. 138; 81 L. T. 720 

Kekewich, J. 

^ (d) Precatory Trusts. 

332. Absolute Gift "in confidence"— Gift 
over in event of Donee not disposing of Pro- 
perty by Will.'}— A testator gave to his wife 
"the whole of my . . . property abso- 
lutely, in full confidence that she will make 
such use of it as I sliould have made myself, 
and that at her death she will devise it to 
one or mors of my nieces as she may think 
fit; and, in default of any disposition by her 
will or testament, I hereby direct that all 
my estate and property acquired by her under 
this my will shall at her death be equally 
divided among the surviving said nieces." 

Held (Lord Lindley dissenting)— that the 
property was given to the wife absolutely, 
subject to an executory gift of the same 
at her death to such of the nieces as should 
survive in equal shares if and_ so far as 
she did not by will otherwise dispose of it 
to one or more of them. 

Decision of C. A. {sub nom. In re Danbury, 
Danbury v. Fisher ([1904] 1 Ch. 415; 73 L. J. 
Ch. 222; 52 W. R. 662; 90 L. T. 66; 20 
T. L. R. 209— C. A.) reversed. j 

CoMiSKET V. Boweinq-Hanbuby, [1905] A. C. 

[84 , 74 L. J. Ch. 263; 53 W. R. 402; 92 L. T. 

241; 21 T. L. R. 252-H. L. (E.). 

333. "I Desire"— Moral oy Legal Obliga- 
tion.}— A testatrix appoint^ her two daugh- 
ters executrixes of her wl# and gave all 
her property to them in equal shares "as 
tenants in common for their own absolute 
benefit." She then proceeded: "My desire 
is that each of my said two daughters shall 
during the lifetime of my son pay to him 
one-third of the respective incomes of my 
said two daughters accruing from the money 
and investments under this my will." 

Held- that there was no enforceable trust 
in favour of the son. 

In re Williams ([1897] 2 Ch. 12; 66 L. J. Ch. 
485; 45 W. R. 519; 76 L. T. 600-C. A.) 
followed and applied. 


In be OtDFiELD; Oldfield v. Oldfield, [19t)fl 1 

[Ch. 549; 73 L. J.* Ch. 433 ; 90 L. T. 392- 

C. A* 

XXIII. CONVERSION 

(a) Leaseholds. 

334. Equitable Tenant for Life— Liability 
to pay Rent and j^crform Covenants and 
Conditions.}— An equitable tenant* for life 
of a leasehold estate and furniture and 
chattels under a will is bound during lus 
tenancy to pay the rent reserved by and to 
perform the covenants contained in the 
lease, and to insure the house and furniture 
and chattels. The testator's estate is liable 
in respect of any breaches of covenant prior 
to the testator's death. 

In re Courtier, Coles v. Courtier ((1886), 34 
Ch. D. 136; 56 L. J. Ch. 350; 51 J. P. 117; 35 
W. R. 85; 53 L. T. 574), considered. 

In re Tomlinson, Tomlinson v. Andrew 
([1898] 1 Ch. 232; 67 L. J. Ch. 97; 46 W. R. 
299 ; 78 L. T. 12, see Settlements, 183), dis- 
sented from. 

In EE Betty; Betty v. Attoeney-Geneeal, 

[1899] 1 Ch. 821; 08 L. J. Ch. 435 ; 80 L. T. 

675-North, J. 

335. Intention-Enjoyment in specie.]-^A 
testatrix gave her residuary estate, which 
included some leaseholds, to trustees upon 
trust to pay A. an annuity of =8250, and to 
pay the remainder of the income to be de- 
rived from her property or the investments 
representing same, to her husband for life, 
and after his death to B., C., and D , in 
certain shares. In the event of A. dying 
without issue the incomes so provided for 
were to be increased by the amount of his 
annuity; but if A. died leaving issue, the 
annuity was to be paid for the benefit of 
his child or children until he or they at- 
tained twenty-one, when, ont of all her pro- 
perty, a sum of =84,000 was to be raised and 
distributed as directed in the will. Subject 
as above the testatrix gave all her property 
to B., C., and D. in certain shares. 

TTRf.n — that, there being no suABcient indica- 
tion of intention that the property should 
be enjoyed in specie, the rule laid down in 
Dowe V. Dartmouth (7 Ves. 137) applied, and 
the property must be converted for the bene- 
fit of those entitled in remainder. 

Lyons «, Haeeis, [1907] 1 Ir. R. 32— C. A. 

338. "Life Rent"— Optional Power to Sell 
\ —Intended Enjoyment in specie.] — B., who 
owned freeholds and leaseholds gave to his 
widow a "life rent" of all his property, 
with power to sell and reinvest the proceeds 
on good security, the property to be equally 
divided after her death among their chil- 
dren. 

Held— that the optional power of sale suffi- 
ciently indicated his intention that his widow 
should eujoy Ms leasehold property in specie, 
aud that the rule in Dowe v. Earl of Dart- 
mouth ((1802) 7 Ves. 137) was excluded. 
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■ Be Pitcairn; Brandreth v. Colvin, ([18961 2 
■'Ch. 199; 73 L. T. 430) followed. 

Held— however, that the expression “life 
rent'^ amounted merely to “life interest,” 
and would not have been sufficient to indi- 
cate such an intention. 

In eb Bbntham; Pearce v . Bentham, (1906) 94 
[L. T. 307 — Kekewich, J. 

337. Mortgage-Tenant for Life— Liability 
to pay Bent and perform Covenants and 
Conditions. 2— The tenant for life of a lease- 
hold house beq.ueathed to him directly with- 
out the intervention of trustees, and then 
over, is, in the absence of further provision, 
liable during his estate to keep down the 
interest on a mortgage made by the testator 
on the house, and also to pay the rent re- 
served by, and perform the covenants and 
conditions' (including the covenant for in- 
surance) contained in, the lease. 

In re Betty; Betty v. Attorney- General 
([1899] 1 Ch. 821; 68 L. J. Ch. 435, 80 L. T. 
675 North, J., No. 334, supra) and Kingham 
V. Kingham ([1897] 1 I. it. 170, 174; IT. L. E. 
170) followed. 

In EE Gjees; Cooi’EE v . Gjees, [1899] 2 Ch. 
[54; 68 L. J. Ch. 442; 47 W. B. 535; 80 L. T. 

689— Kekewich, J. 


In eb Paert and Hopkin, [1900] 1 Ch. 160 • 69 
[L. J. Ch. 190; 64 J. P. 137; 4S W. R. 345 
, 81 L. T. 807— North, J. 


(b) Power of Postponement 

340. “ Absolute and Unfettered Discretion ” 

Time and Mode of Sale — Considerations — 
Income of Tenants for Life—Postponem%nt 
of Sale for Three Pears.]— A direction to 
trustees to sell at their absolute and un- 
fettered discretion is not equivalent to a 
direction that trustees may sell or may not 
sell at their absolute discretion. In the first 
case the time and mode of sale are in their 
discretion, but it is not open to them to 
take into consideration the reduction in in- 
come of the tenants for life, and to decide 
that they will abstain from following the 
directions of the will, because the tenants 
for life will then get a better income. 

The only real estate of a testator was in 
Ireland, and up to 1898 the trustees “ for sale 
at their absolute and unfettered discretion” 
had found, after inquiries, that a sale of the 
real estate was impracticable. In»1898 the 
surviving trustee obtained a report from the 
Irish land agent that it might be sold with 
some difficulty. The tenant for life urged 
him to postpone the sale. The trustee took 
out a summons asking for liberty to post- 
pone the sale. 


338 Tenant for Life to Pay for Bepairs-^ 
— Liability for Repairs Prior to Testator s 
Death.]— The testator by his will declared 
that his trustees inight permit his wido-v 
to reside in his leasehold house, as long as 
she might desire, “ she paying the rent and 
all rates, taxes, outgoings and repairs in 
connection therewith, and my trustees shall 
not be concerned to see to the upkeep thereof, 
or be responsible for the said premises in 
any way during such time as my wife shall 
reside in the said premises.” The widow 
resided in the house after the testator’s 
death. 

Held — ^that the widow was not liable tr> 
pay for dilapidations existing prior to the 
testator’s death, but only for current repa’rs 
since his death. 

Brereton v. Day ([1895] 1 I. E. 518) fol- 
lowed. 

In eb Smith; Bull v . Smith, (1901) 84 L. T. 

[835; 17 T. L. E. 588— Byrne, J. 

339. Waste — Liability of Tenant for Life J 
—By a testator’s will two leasehold estates 
were given to a tenant for life and remain- 
derman. The legal tenant in remainder 
claimed against the executors of the tenant 
for life for loss from finding on coming into 
possession the premises were out of repair 
and having to put them in repair. 

Held— that the claim failed, and that 
th* 'enant for life was not liablq for non- 
fulfilment of the co\enants to repair. 

In re Carhvi iqht, ((1889) 41 Ch T). 532; 5S 
L. J Ch 590; 60 L. T. 891— Kay, J.) followed 


Held— that the summons be directed to 
stand over and go back to chambers for 
three years, with liberty to the trustee to 
abstain during that period, if he shall think 
fit, from selling the Irish estate, for, after 
reading the report, the Court had much 
difficulty in deciding whether a sale was 
desirable or not. The parties were to have 
liberty to apply. In the meantime the dis- 
cretion of the trustee to sell, if he should see 
fit, was not to be fettered. 

In eb Atkins; Newman v . Sinclair, (1899) 81 
[L. T. 421-North, J. 

341. Discretionary Power to Postpone Con- 
version — Reversionary Interest — Non- 
exercise of Power — Lunacy of Tenant for 
Life— Intestacy of Tenant for Life— Bight of 
Crown— Bate of Interest.']— A testator, by his 
will, appointed two executors and trustees 
thereof, and after bequeathing some legacies, 
he devised and bequeathed his real and 
residuary personal estate to the two trustees 
upon trust for conversion and investment, 
with a power to vary investments; then to 
pay or permit the testator’s sister to receive 
the income of the investments during her 
life, and after her death to stand possessed 
of the trust funds upon trusts for her chil- 
dren. But if no child of his said sister 
should attain a vested interest in the trust 
funds, then they were to go to the trustees 
beneficially in moieties. There was g, dis- 
ci etionary power for the trustees to post- 
pone, for such period as to ihem should 
seem expetlieiit, the conversion of any of 'he 
real or residuary personal estate, and also a 
direction, tho effect of which was that, if the 



1217 


WILLS. 


Conversion — Qpntinued. 

conversion of any of tlie 3;eal or residuary 
personal estate should be postponed, the 
rule in Howe v. Earl of Dartmouth was to be 
excluded, and the income produced was to 
be treated a*s annual income, and to go to 
the ^tenant for life. Part of the residuary 
personal estate consisted of a reversionary 
interest in a sum of ^65,666 Consols, which 
had been set apart under the will of his 
father to answer an annuity in favour of 
his said sister, who at the time of the testa- 
tor’s death was aged 35. She subsequently 
became a lunatic, and died in 1899 a spinster, 
intestate and without relations, her estate 
passing to the Crown. 

Held — that the trustees never exercised 
their discretionary power to postpone the 
conversion of the reversionary interest; that 
after the intestate became lunatic it was 
wrong to keep the reversion unsold; that the 
discretion did not go so far as to enable the 
trustees to alter the rights of the tenant for 
life, excejit that they might postpone the 
conversion of one portion of the estate rather 
than another as a matter of management; 
that the Crown was entitled to have the in- 
come which the intestate lost during her 
lifetime made good out of the capital with 
interest at 3 per cent. Mackie v. Mackie 
((1845), 5 Hare, 70) followed. 

In re Earl of Chesterfield’s Trusts ((1883), 
24 Ch. D. 643; 52 L. J. Ch. 958; 32 W. E. 361; 
49 L. T. 261) and In re Goodenough ([1895] 

2 Ch. 537; 65 L. J. Ch. 71; 44 W. E. 44; 73 
L. T. 152; 13 E. 454) followed. 

EowLiiS V. Bebb, [1900] 2 Ch. 107; 69 L. J. Ch. 

[562; 82 L. T. 633; 48 W. E. 562-C. A. 

342. Implied Power to Mortgage.']— A testa- 
tor gave all his real and persomal property 
to trustees upon trust for sale and conver- 
sion; and gave power to the trustees to 
postpone the sale and conversion of any part 
ol his real and personal estate as long as in 
their uncontrolled discretion they ^ should 
think proper; and he empowered his truS' 
lees during such interval or postponement 
to manage, let, or lease, or to cultivate his j 
real or leasehold estates, and to make out 
of the income or capital of my real and 
personal estate any oatlay^’ for renewals of 
leases, repairs, &c., for the benefit of his 
estate. There was no express power to 
mortgage in the will. 

Held— that, upon the true construction of 
the will, the trustees had power to charge 
the corpus of the real estate, or of so much 
thereof as was for the time being unsold, 
with money required for the purposes men- 
tioned in the will. 

In re Bellinger; Durbll v. Bellinger, [1898] 

[2 Cfti. 534 ; 67 L. J. Ch. 580; 79 L. T. 54- 

Eekewich, J. 

343. Powers Vested in Two Trustees to he 
Executed by One— Position of Co-trustee.']-- 
A testator devised and bequeathed his real 

B.D, — YOL. III. 
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and personal estate to his wife and eldest » 
son on trust for sale, but with unlimited ■ 
powers of postponing sale and of management 
meantime, and of paying legacies before the 
time specified in the wiU, and appointed his 
wife and eldest son executrix and executor. 
By a subsequent elausb in his will the 
testator declared that, so long as his son 
should be a trustee of his will, all tbo powers 
vested in his trustees should be exercised 
by his son solely as if he were sole trustee, 
with complete power of management and of 
selling and buying and varying investments 
without the concurrence of or reference to 
his co-trustees. 

Held (on an originating summons taken 
out to ascertain the opinion of the Court)— 
that the effect of the clause was to vest in 
the son during his life the powers conferred 
on the trustees in the earlier clauses of the 
will as if he were sole trustee, so as to bind 
the widow to carry out his decisions arrived 
at in good faith, and that the clause was 
not inconsistent with the rest of the will, 
nor invalid nor void. 

In eb Arnott, deceased; Arnott v. Aenott, 
[1899] 1 Ir. E. 201-M. E. 

344. Residuary Estate— Accumulation for 
Twenty-one Years — Rents and Royalties from 
Coal Seams— Tenants for Life— Remainder- 
men.]— The testator gave the residue of his 
property to trustees upon trust for conver- 
sion, with power to postpone the conversion 
of any part of his real or personal estates 
for such period, not exceeding twenty-one 
years from his death, as to them should seem 
expedient, and directed the surplus of the 
annual proceeds during the said period of 
twenty-one years, and all accumulations 
thereof, to go in augmentation of the prin- 
cipal and capital of his residuary estate, and 
be applied and disposed of as part thereof. 
The trustees .retained the property unsold. 
Part of the unsold property consisted of 
valuable seams of coal which the trustees 
were authorised to let, and did let, with cer- 
tain surface rights. Under this lease the 
coal had been extensively worked, and the 
trustees had received large sums in respect 
of rents and royalties. 

TTp-r.u — ^that until the testator’s residuary 
real estate was sold and converted in ac- 
cordance uith the directions of the will, the 
tenants for life of the settled shares were 
entitled to receive out the rents and royalties 
accrued and accruing from the said lands, 
such an annual sum as in the opinion of the 
Court would, under all the circumstances of 
the case, be a fair equivalent for the annual 
income that would have been received by 
them if such residuary estate had been sold 
bventy-one years after his death, and the 
proceed.^ had been invested in accordance 
with the directions of the testator’s will. 
Without laying down any fixed rule as to 
the rate of interest to be allowed to the 
tenants for life on the estimated value of the 
capital of the property the Court applied 
the principle laid down in the cases. 
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Meyer v Simonsen, ((1852) 5 De G. & Sm 
723; 21 L. J. Ci. 678) and Brown v. Gellatly, 
((18G7) L. R. 2 Cli, 751; 17 L. T. N. S. 131) 
approved. 

Wentwobth V. Wentworth, [1900] A. C. 163, 
[69 L J. P. C. 13; 81 L. T 682, 16 T. L. E. 

81-P. C. 


345. Unauthorised hut not wasting Securi- 
ties — Income from — Enjoyment in specie.]— 
Tlie ordinary rule as to the income from un- 
authorised investments, the conveision of 
which is postponed, applies equally whether 
such securities are or not of a wasting 
character. 

A testator gave property to trustees upon 
trust to sell and convert (with power to post- 
pone conversion), and out of the proceeds 
to pay debts and legacies, and to invest the 
residue, in trust to pay the income to his 
widow for her life. 

The trustees postponed the conversion of 
certain subsisting investments not authorised 
by the investment clause of the will, but not 
of a wasting character. 

Held — that the widow was not entitled to 
the full dividends paid on the shares in 
question, but only to interest at 3 per cent, 
on the value of the shares calculated at the 
testator's death; the surplus must be in- 
vested and treated as capital. 

Bulkeley v. Stephens ((1863) 3 N. R, 105) 
not followed. 

In be Chattob; Ceavtob v. Horn, [1905] 1 

[Ch. 233; 74 L. J. Ch. 106, 53 W. R. 251; 

92 L. T. 290— Warrington, J. 


Wasting Property-Mining Royalties 
— National Conversion — Apportionment be- 
tween Tenant for Life and Remainderman- 
Rate of Interest to Tenant for Life— Income 
on Invested Surplus.'] — Where wasting pro- 
perty, such as mining royalties, settled by a 
will has been retained by the trustees under 
a power to postpone conversion, the tenant 
for life of such property will now only be 
entitled to interest at the rate of 3 per cent, 
upon the estimated value thereof at the 
death of the testator. 

The surplus income from the retained in- 
vestment must be invested as capital for the 
remainderman, but the income must be paid 
to the tenant for life. 

Meyer v. Simonson (21 L. J. Ch. 678; 5 De 
G. & Sm. 723); In re Lynch Blosse, Richards 
V. Lynch Blosse (34 L. J. N. C. 136), and 
Bowlls V. Bebb ([1900] 2 Ch. 107; 69 L. J. Ch 
562; 48 W. R. 562 ; 82 L. T. 633, supra. 
No, 341), followed. 

In re Woods; Gjcbbixini v. Woods, [1904] 2 
[Ch. 4; 73 L. J. Ch. 204 ; 90 L. T. 8— 

Kekewich, J. 


(c) Tenant for Life and Remainderman. 

347. Absolute Gift — Subject to an Execu- 
tory Limitation — Reversionary Interest in 
Funds Enjaymept in Specie — Conversion,] 


» 

—A testator by his will bequeathed to his 
wife his business and all other,his personal 
property and efiegts, and appointed her sole 
executrix. He afterwards by a codicil pro- 
vided that in the event of his wife dying 
without issue leaving their adopted 
daughter surviving, the property bequeathed 
to his wife should take effect as if in ^ch 
bequest the name of the adopted child were 
substituted for that of his wife. A rever- 
sionary interest in trust funds was part of 
the testator's estate. 

Held— that having regard to the terms of 
the gift of the will and in the codicil, the 
testator had shown an intention that the 
property should he enjoyed in specie, and 
there ought not to be a sale of the i eversion. 

The principles laid down in Howe v. Earl 
of Dartmouth ((1802) 1 W. & T. 7th. ed. 68) 
are not generally applicable to a case of an 
absolute gift subject to an executory limita- 
tion. 

In re Bland; Miller v. Bland, [1899] 2 Ch. 

[336; 68 L. J. Ch. 745-Stirling, J. 

348. Farming Stoc'k and Implements — 
Things ” quae ipso u.su consumnntnr " — Life 
Interest.] — Farming stock and implements 
are not things quee ipso usu consumuntur, 
and the gift of them for life does not confer 
ppon the donee an abshlute interest. 

Myers v. Washbrooe, [1901] 1 Q. B. 360; 70 
[L. J. Q. B. 357; 83 L. T. 633-Div. Ct. 


349. " Full and Absolute Control "—Tenant 
for Life— Waste— Timber.]— A testator de- 
vised an estate to his wife for life, with re- 
mainder to his brother in fee. The testator 
appointed her sole executrix, with full and 
absolute control over all her property during 
her life. 

Held— that the wife had simply a wide 
power of management over the property, 
and the testator did not intend to permit 
her to commit waste, and that she was not 
entitled to cut down timber and timber-like 
trees otherwise than in due course of man- 
agement for the benefit and preservation of 
the estate. 

Paedob V. Pabdob, (1900) 82 L. T. 547; 16 
[T. L. R. 373-Stirling, J. 

350. Gift for Life of Shares in Business- 
Right to Profits in Specie,]— For the purpose 
of the rule in Howe v, Dartmouth (7 Ves. 
137) there is no difierence in principle be- 
tween a trade involving risk and a lease- 
hold held under onerous covenants. 

A testator, after giving to his wife " all my 
real and personal estate for her use as long 
as she remains a widow and at her death all 
to be divided” among his children, pro- 
ceeded : “ Also my shares and interest in the 
New Hem Heath Mining Company an3 the 
New Rose Vale Brick and Tile Company,” 
which were two colliery businesses carried 
on by him in partnership with other persons. 

Held— upon a qo^si^eratii^n of tjie £(,utliQri- 
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ties and the construction of the Tvill, that the 
rule m Howe v. Dartmouth (Earl) (stipra) 
did not apply, and that the "wife was entitled 
during widowhood to the profits of the shares 
of the bustness in specie. 

^irkman v. Booth (18 L. J. Ch. 25; 11 
Beav. 273) discussed. 

SxAiNBE V. Hodgkinson, (1904) 73 L. J. Ch. 179; 

[52 W. E. 260-BuckIey, J. 

351. Gift Vested but liable to be Divested— 
Inference— Buie in Howe v. Lord Dartmouth 
(1802), 7 Ves. 137.]— The rule in Howe v. 
Lord Dartmouth (1802), 7 Ves. 137, is founded 
on an inference derived from the intention 
of the testator that a particular property 
should be enjoyed by parties in succession 
by way of remainder such as a gift to a 
tenant for life with remainders over. The 
Court infers from that intention of the tes- 
tator that the property should be preserved 
in such a state that those for whom it is 
destined* after the cesser of the tenancies 
for life should enjoy it. That inference 
may be rebutted by various circumstances. 
In a case where the gift is vested but liable 
to be divested on the happening of an event, 
the inference is much less strong in favour 
of the supposed wish of the testator. 

Ik EE BUmmeeslet; Heasmak v. Hammbeslby 
[( 1899) 81 L. T. 150-Stirling, J. 

352. Hazardous Securities — Enjoyment in 
Specie— Power to Trustees to Retain Securi- 
ties."]— A. testator by his will bequeathed his 
personal estate to trustees upon trust for 
his wife for life with remainders over, and 
the will provided that the trustees might 
retain any of the investments belonging to 
the testator at his death for such period as 
to them might seem proper without being re- 
sponsible for any loss occasioned thereby. 
The testator at the time of his death was 
possessed of fully paid-up shares in a com- 
pany, the shares being of a hazardous, 
though not of a wasting, nature. 

Hhi,d— that the discretion in the trustees 
to retain the investments showed a contrary 
intention which displaced the general rule 
as to conversion laid down in Howe v. Earl 
of Dartmouth (7 Ves 137); that the trustees 
therefore were not bound to convert the 
shares, but might retain them; and that if 
they did retain them the tenant for life was 
entitled to the' whole income therefrom. 

Ik be Bates ; Hodgbok v. Bates, [1907], 1 Ch. 
[22; 76 L. J. Ch. 29; 95 L. T. 753 ; 23 
T. L. E. 15— Kefcewich, J. 

XXIV. PAYMENT OF DEBTS AND 
LEGACIES. 

* (a) Abatement. 

353. Direction by Testator that Debt due 
to Testator be retained in or towards Satis- 
faction of Legacy— Specific Legacy— Abate- 
ment— Legatee’s Bankruptcy— Proof against 
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his Estate.] — A testator left his son H. V?. 
.£10,000. He also left legacies to his othef 
children. He further directed that "as re- 
gards any money which shall be due to me 
at my decease from the said H. W. the same 
shall (but not an amount exceeding £10,000) 
bo set ofi against and retained by him in or 
towards satisfaction of the legacy of £10,000 
hereinbefore given him.” The* testator’s 
executors obtained judgment against H. W. 
for £26,398 odd after giving credit for the 
legacy of £10,000. H. W. became bankrupt. 
The testator’s estate, chiefly owing to the de- 
fault of H. W., was so much reduced in 
value that the amount available for distribu- 
tion among the legatees was insufficient for 
the payment in full of the legacies. The 
executors pioved in H. W.’s bankruptcy for 
£5,356 odd, being the difierence between the 
amount of the legacy £10,000 with which the 
bankrupt had been credited, and £i,643 odd, 
the proportion due on abatement. 

Held— that the legacy of £10,000 was not in 
a strict sense a specific legacy; that the 
governing intention of the testator was that 
the benefit of the legacy was to go only in 
reduction of the indebtedness of the legatee 
to his estate, and not for his benefit; that 
the legacy had no priority, for it was not in- 
tended to be payable out of the debt only 
or in priority to the other legatees; that it 
was subject to abatement; and that the proof 
must be admitted. 

Ik eb Eichaedson; Ex paetb Thompsok v. 

[Htjttok, (1902) 86 L. T, 25— Wright, J. 

354. Whether Legacies General or Specific 
—Legacy in Satisfaction of a Debt— Forgive- 
ness of Debts.]— By his will. A., gave to the 
trustees of his daxighter’s marriage settle- 
ment £3,000 in satisfaction of his covenant 
to pay them £1,000. He further forgave his 
children respectively all debts and sums of 
money due from them to him. His estate 
being insufficient to pay all legacies in full, 

Helb— that the legacy of £3,000, being a 
mere bounty, was liable to abatement, the 
principle as to legacies given in satisfaction 
of dower not being applicable to it, but that 
the release of debts to those children who 
owed .anything amounted to specific legacies 
which would not abate. 

Ik be Wedmorb ; Wbdmorb v. Wbdmoeb, [1907] 

[2 Ch. 277; 76 L. J. Ch. 486 ; 97 L. T. 26; 

23 T. L. E. 547— Kekewich, J. 

(h) Apportionment, 

355. Gift of "the whole of the Income" 
far Life— Express Stipulation against Appor- 
tionment — Apportionment Act, 1870 (33 & 34 
Viet. c. 35), ss. 2, 5, 7.]— A testator, who was 
in receipt of the balance of the income from 
shares in a public trading company which 
were comprised in a deed of separation, 
after his wife had been paid an annual 
sum out of such income, by his will made in 
1895 directed that " the whole of the income 
derived under the said indenture," should 

39—2 
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after Ms decease be paid to Ms wife for life, 
and gave tbe residue of Ms estate to trustees 
upon trust for other beneficiaries. Upon an 
originating summons taken out by the trus- 
tees of the will. 

Held— that the gift to the wife of ''the 
whole of the income derived under the said 
indenture ” amounted to an express stipula- 
tion that no apportionment should take 
place, within the meaning of sect. 7 of the 
Apportionment Act, 1870, and that she was 
entitled to the whole income without any 
apportionment. 

In re Meredith, Stone v. Meredith, (1898) 67 
[L. J. Ch. 409 ; 78 L. T. 492-North, J 

356. "‘Public" Company — Article Limiting 
Right to Transfer Shares — Will— Construc- 
tion— Capital and Income — Declaration that 
Shares Bequeathed shall Carry Dividend 
Accruing at Death of Testator— Stipulation 
that no Apportionment shall take place — 
Apportionment Act, 1870 (33 & 34 Viet, c 35), 
ss. 2, 5, 7.]— Any company which is formed 
and registered under the Companies Act, 
1862, as a public company, is a public com- 
pany within sect. 5 of the Apportionment 
Act, 1870, although the right to transfer the 
shares to persons who are not already mem- 
bers of the company is restricted by the 
articles. 

A testator bequeathed a large number of 
shares in a company to trustees upon certain 
trusts for tenants for life and remainder- 
men, and declared that every share thereby 
bequeathed should carry the dividend accru- 
ing thereon at death. 

Held— that it was " expressly stipulated " 
that no apportionment should take place 
within sect. 7 of the Apportionment Act, 
1870, and that the accruing dividend must be 
treated by the trustees as income, and not 
as capital. 

Decision of Kekewich, J., reversed. 

In re Ltsaght; Ltsaght v. Lysaght, [1898] 1 

[Ch. 115; 67 L. J. Ch. 65; 77 L. T. 637-C. A. 

(c) Charge on Eeal Estate. 

357. Devises in Trust — Legal Estate not 
Vested in Trustees— Power to Sell— Law of 
Property Amendment Act, 1859 {_Lord St. 
Leonards’ Acf] (22 & 23 Viet. c. 35), s. 14,]— 
A testator appointed Ms wife sole executrix, 
and, after a direction to pay debts and 
legacies, devised and bequeathed the residue 
of his real and personal estate to trustees 
upon trust to pay to or permit and suffer 
his wife to receive the rents and profits 
during her life ; then upon the like trust for 
Ms niece for life for her separate use; then 
upon trust to pay two legacies, and subject 
thereto for the children of the niece. 

Held— that the real estate was charged 
with payment of debts and legacies, but 
that as the trustees took no legal estate there- 
in during the life of the wife, there was no 


devise of all the testator’s interest in •the 
realty, and consequently the trxfetees could 
not sell the real estate by virtue of sect. 14 
of the Law of Property Amendment Act, 
1859 (Lord St. Leonards’ Act). 

Doe d. Leicester v. Biggs ((1809), 2 Taunt. 
109) and Doe d. Noble v. Bolton ((1839), 11 
Ad & B. 188; 3 P. & D.) followed. o 

Harton v. Harton ((1798), 7 T, E. 652) and 
Van Grutten v. Foxwell ([1897] A. C. 658; 66 
L. J. Q. B. 745; 77 L. T. 170-H. L. (E.)) dis- 
tinguished. 

In be Adams and Perry’s Contract, [1899] 1 

[Ch. 554; 68 L. J. Ch. 259; 47 W. E. 826; 80 
L. T. 149-Stirling, J. 

358. Residuary Devise.'] — A testator be- 
queathed pecuniary legacies charged in the 
first instance upon his personal estate, and, 
if that should be insufficient, to be charged 
on his real and personal estate. He then 
devised his lands at A. to his son G., and 
other lands specifically mentioned to his sou 
P., "subject as aforesaid.” There was no 
residuary devise, but the lands ddVised to 
P. included, in fact, all the testator’s real 
estate except the lands at A. devised to G. 
The personalty was not sufficient to pay the 
legacies. 

Held— that, upon the true construction of 
the will, the legacies were charged upon the 
whole of the real estate, including the lands 
at A. specifically devised to G. 

Bank op Ireland v. McCarthy, [1898] A. C. 181; 

[67 L. J. P. C. 13; 77 L. T. 777-H. L. (Ir.). 

359. Specific Devise— Debts— Deceased Part- 
ner-Devise of Partnership Realty — Solvent 
Partnership ]— One of two partners be- 
queathed Ms share in the business upon 
certain trusts, and also specifically devised 
his share in certain freeholds of the part- 
nership. The other partnership assets were 
sufficient to pay its debts. 

Held — that, as between the beneficiaries, 
the specific devise of the freeholds was valid, 
and that the specific devisees took such free-, 
holds free from liability to contribute to the 
partnership debts. 

Farqahar v. Haddon ((1871) L. E. 7 Ch. 1; 
41 L. J. Ch. 260) distinguished. 

In re ’Holland; Brettbll v. Holland, [1907] 2 

[Ch. 88; 76 L. J. Ch. 449 ; 97 L. T. 49.- 

Neville, J. 

(d) Exoneration of Mortgaged Property. 

360. " Contrary Intention ” — Locke-King’s 
.Acts, 1854 and 1867 (17 & 18 Viet. c. 113) and 
(30 & 31 Viet. c. 69.]— A testator bequeathed 
his business and leasehold business pre- 
mises to his son W., subject to payment of 
all debts and liabilities in respect of the 
business; he bequeathed Ms personal estate 
on trust for conversion, directing his 
funeral and testamentary expenses, debts 
and legacies to be paid out of the proceeds, 
and the residue to be divided among his 
children. 
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He baS. previously deposited witli his 
bankers to secure a private debt the lease of 
his business premises. 

Held— that the intention of the testator { 
was that? W. should take the business pre- 
guises subject to trade debts only; that this 
was a “ contrary intention ” within the 
meaning of the Locke-King's Act, and that j 
the residue must bear the private debt 
secured by the equitable mortyage. 

•In re lYemll ([1890] 59 L. f. Ch. 511) fol- 
lowed 

Thompson v. Bell, [1903] 1 Ir. E. 489— M. R 

361. Direction to pay Itjcumhranccs — 
Mortgage on Ft'ceholds — Lije Policy as 
further Security — Apportionment — Lode- 
King’s Acts, 1854 (17 & 18 Vict. c. 113), and 
18G7 (30 vii 31 Vict. c. 69 )]— A testator devised 
certain freeholds upon trusts, and left the 
residue of his estate in trust for sale and 
conversion and division aftei payment of 

9 the incumbrances which may be 
charged on my said estate or any part there- 
of and tbe said incumbrances on No. 2 

Sq.” The freeholds were subject to a mort- 
gage for which a life policy (forming part 
of the residue) had been deposited as furthei 
security. 

Held— that the mortgage debt must be ap- 
portioned, and that only the proportion on 
the policy moneys should be paid out of 
residue. 

In re Aihill ((1881) 16 Ch. D. 211; 29 W. R, 
309) followed. 

In be Pimm; Shaepb v. Hodgson, [1904] 2 Ch 

[345; 73 L. J. Ch. 627 ; 52 W. E. 648; 91 L. T. 

190— Parwell, J. 

362. Gifts of Onerous and Beneficial Pro- 
perty to the Same Person— Freeholds and 
Leaseholds — Incum brances — Distinct Gifts — 
Aggregate Gift— Right to Disclaim— Exoner- 
ation of Personal Estate— I.och e-King’s Acts 
(Real Estate Charges Acts), 1854, 1867, 1877 
(17 & 18 Vict. c. 113; 30 & 31 Vict. c. 69; 40 & 
41 Vict. c. 34).]— Where there are two dis- 
tihet gifts to the same person, one being 
onerous and the other beneficial, the donee 
may disclaim the onerous gift and take the 
other. If, however, the onerous and bene- 
ficial property are included in the same gift, 
primd facie the donee cannot disclaim the 
onerous and accept the beneficial property, 
but must take the whole or none. 

A testator by his will devised his freehold 
estates in London and Middlesex to the use 
that his mother should receive a yearly 
rent-charge, and subj eet thereto to the use of 
his trustees for the term of one thousand 
years for raising portions, and subject there- 
to,to the uses thereinafter declared, of his 
freehold hereditaments in Wales. The tes- 
tator devised his freehold hereditaments in 
Wales and all other his real estate to the 
use of his brother for life with remainders 
over in strict settlement; and he bequeathed 


. • 

all hfs leasehold hereditaments to his tiyis- 
tees upon trust to pay the rents and perform 
the covenants ot the several leases, and sub- 
ject thereto to hold the same upon such 
trusts as should correspond with the uses 
declared eoneeining his freehold heredita- 
ments in Wales, or as near thereto as the 
nature of the premises would permit. Be- 
fore his death he had eontracte;]^ to purchase 
a freehold estate called St. Bride's, in 
Wales, which proved to be worth less than 
the purchase money remaining unpaid after 
Ills death. Among his leaseholds was a 
house which was sold after his death for a 
sum less than the sum charged on it by 
mortgage. No tenants in tail were in exis- 
tence. 

Two questions arose : (1) whether the real 
estate must bear the whole of unpaid pur- 
chase money of St. Brule's under Locke- 
King's Acts (The I’eal Estate Charges Acts), 
or whether it must be borne by the personal 
estate; (2) whether the real estate or the 
personal estate must bear the deficit in re- 
spect of the mortgage debt. 

Heid— that St. Bride's estate passed under 
the gift of all “ his freehold hereditaments 
in Wales and all other his real estate" to 
the devisees, that it was one indivisible gift; 
that inasmuch as the leaseholds were given 
on the same trusts, the gift was, so far as 
the difierence in the nature of freeholds 
and leaseholds would admit, given as one 
with the freehold property. 

Talbot V. Earl Radnor ((1834) 3 My. & K. 
252; 41 E. E. 64), and F re wen v. Law Life 
Assurance Society ([1896] 2 Ch. 511; 65 
L. J. Ch. 787; 44 W. E. 682; 75 L. T. 17- 
North, J.) followed. 

Held also— that the testator made one gift 
of free property and property subject to a 
lien, which hen fell on the latter property 
under Locke-King’s Acts, and the donees 
taking the property subject to the burden 
could not refuse to bear the burden what- 
ever it might be, they must take the benefit 
with the burden; and that the same obser- 
vation applied to the leasehold house which 
was mortgaged , and that must be brought 
into the account as the proper way of ascer- 
taining the real ultimate benefit given to the 
donees in the one aggregate gift. 

In EE Baeon Kensington , Eael op Longfoed v . 

[Baeon Kensington, [1902] 1 Ch. 203 ; 71 

L. J. Ch. 170; 50 W. E. 201; 85 L. T. 577; 

18 T. L. E. 89— Earwell, J. 

XXV. SDEVIVOKSHIP 

363. Accruer.]- A testator left one-fourth 
of his residuary estate, in trust for one of 
his daughters with remainder to her chil- 
dren, or issue, living at her death, and the 
other three-fourths upon similar trusts for 
three other daughters, with the following 
survivqrship clause • — " . . . The shares 
Ur share of my daughters or daughter so 
dying [i.e., without leaving issue alive] shall 
fall into and become part of my residuary 
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esi^ate, and be held and disposed of on the 
same trusts. 

Held— that upon the death of a daughter 
■without issue her share was to be divided 
amongst the survivors. 

In re Palmer ([1893] 3 Ch. 369; 62 L. J. Ch. 
988; 42 W. R. 151; 69 L. T. 477— C. A.) fol- 
lowed. f 

And that, if a second daughter died with- 
out issue, the same rule would apply to her 
accrued (as well as to her original) share. 

Rule as laid down in Barker v. Lea ((1823) 
T. & R. 413, 415; 24 R. R. 85, 87) approved. 
Decision of Buckley, J., reversed. 

In re Allan; Dow v. Cassaigne, [1903] 1 Ch. 
[276; 72 L. J. Ch. 159; 51 W. R. 403 ; 88 
L. T. 246-C. A. 

364. Gift hy Implication— Gift to Grand- 
children during their Lives of an Annuity 
in Equal Shares— Gift over of Whole Annuity 
after Death of last— Implied Gift for Life to 
Survivors of Share of Grandchild dying 
first.']— A testator had a perpetual annuity 
of ^233 4s. 8d. out of lands of L. He gave to 
each of three grandchildren ^611 Is. 7d a year 
during their lives, indicating incidentally 
that the annuity was to provide these sums : 
he directed that after the death of all these 
grandchildren the L. annuity was to go to 
his son. 

Two of the grandchildren died. 

Held— that, the surviving grandchild was 
entitled to their shares, during his own life. 

McDermott v, Wallace ((1842) 5 Beav. 142) 
followed. 

Lill V. Lill ((1856) 23 Beav. 446) dis- 
tinguished. 

Jennings v. Hanna, [1904] 1 Ir. 540— M. R. 

365. Gift of Income to two Persons in 
Equal Parts "that they shall each receive 
the half amount" during their Natural 
Lives— Right of Survivor to the whole In- 
come.]— A testator by his will gave the 
income of his residuary estate to his widow 
for her life, and after death to his sister-in- 
law ''in equal parts — that is to say, that 
they shall each receive the half amount” 
of the income during their natural lives. 
After their death the income was to be paid 
to his Wiles’s niece during her natural life. 

Held- that the testator intended that the 
survivor of the sister-in-law should take the 
whole income for her life. 

■ In re Telfair; Gabrioqk v. Barclay, (1902) 
[86 L. T. 496— Harwell, J. 

XXVI. EXERCISR OF POWER OF AP- 
POINTMENT. 

366. Settlement— Power of Revocation and 
New Appointment— Wills Act, 1837 (7 Will 4 
& 1 Viet. c. -26), s. 27.]— The ^»riuciple that 
a general devise and bequest does not operate 
under sect. 27 of the Wills Act, 1887, as an 


exercise of a power of revocation and new 
appointment applies to the case j^here the 
power of revocation and new appointment is 
that contained in tUe instrument originally 
creating it, as well as to the case where the 
power is that reserved by an appointment 
made in exercise of the original power. 

In re Goulding's Settlement ; Dobell vn 
[Dobell, (1900) 48 W. R. 183— 

Cozens-Hardy, J. 

367. Subsequent Wills — Probate of Fii'st 
and Last Wills, Omitting Intermediate 
Will.] — The testatrix made three wills, 
bearing date respectively April 21, 1890, 
July 5, 1894, and September 5, 1895, and died 
a widow, leaving several children. Under 
the ■will of her father, the testatrix had a 
power of appointment over a sum of ^24,000, 
and by her first will she gave that sum, 
"being the sum left to me by the will of 
my late father,” to her then unmarried 
daughter, Gertrude, for her sole use and 
benefit absolutely. Between the dates of the 
first and second wills the daughter married, 
and two of the testatrix’s sons received 
some benefactions under the will of an 
uncle. 

By the second will, made in 1894 by a 
different solicitor and containing no revoca- 
tion clause, she bequeathed to her daughter 
"the sum of .,£4,000 for her own absolute 
use and benefit and to dispose of as she 
may think fit.” She repeated the gift to 
her steward, and the residue outside the 
cfi4,000 of her property (which was said to 
be small), she gave to the same daughter and 
to a third son, equally. This son died in 
June, 1895, and, the steward having also 
died, the testatrix in September, 1895, exe 
cuted a third will which contained no revo- 
cation clause but which purported to dis- 
pose of the whole of her property. The be- 
quest to her daughter G. was in these terms 
"All the property, real, freehold, or per- 
sonal, wheresoever situate of which I may 
die seized or possessed, for her own absolute 
use and benefit and to dispose of as she 
may think fit.^' 

It was conceded that the words employed 
in the second and third wills did not con- 
stitute a valid execution of the limited 
power of appointment vested in the testatrix. 

Held— that, as there was no express revo- 
cation of the first will, and the second and 
third wills contained nothing inconsistent 
with the execution of the power, admittedly 
wrought by the first will, and as, moreover, 
the 27th section of the Wills Act did not 
apply, the general words of bequest con- 
tained in the later wills could not revoke 
or affect the previous valid execution of the 
power. 

But held, that, as the second and tMrd 
wills professed to deal with the whole of the 
testatrix’s own property, the latter by impli- 
cation revoked the former, and that probate 
should only be granted of the will of 1895 
and the will of 1890, as together constituting 
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the testanffentary dispositions of the testa- 
trix. „ 

Whether, if the power of appointment had 
been general, and not, as it was, limited, the 
general bequests in the second and third 
wills woulS. have wrought an effectual execu- 
tion of the power, but would also have 
efiected a revocation of the prior execution 
of the power, qucere. 

CAUBLii V. WiLCOCKS, [1898] P. 21; 67 L. J. P. 
fS; 78 L. T. 83; 14 T. L. E. 100; 46 W. E. 

394 — Jeune, P. 

368. Testamentary Documents not admit- 
ted to Probate.'}— A power of appointment 
conferred by a will, exercisable by deed or 
writing duly executed or by will, is not 
validly exercised by testamentary documents 
executed by the donee, but attested by one 
witness only, and containing no reference to 
the power or to the property subject to it. 

In’ re Eumonstone; Sevan v. Edmonstone, (1901) 

• [49 W. E. 555-Byrne, J. 

369. Will dated prior to the Creation of 
the Power — Presumption — Wills Act, 1837 (7 
Will. 4 & 1 Viet. c. 26), ss. 24, 27.]— H. the 
younger by his will, dated 29th December, 
1884, gave all the residue of the property 
over which, at the time of his death, he 
should have a disposing power, upon trusts 
(inter alia) to pay the yearly income to his 
wife for life or widowhood, and afterwards 
for his children, 

H, the elder— the father of H. the younger 
— by his will, dated 10th June, 1893, em- 
powered each child of his by his or her will 
to appoint in favour of his or her wife or 
husband the whole or any part of the yearly 
income of his or her share in his — H. the 
elder's— residuary estate, for the life of such 
wife or husband, or for any interest deter- 
minable on or before the death of such wife 
or husband, H. the elder died in 1895, and 
H. the younger in 1899, leaving a widow and 
three children. 

Held— that the case was not within sect. 
27 or sect. ^ of the Wills Act; that there was 
a presumption against an intention to exe- 
cute by anticipation a special power which 
had not been created till after the alleged 
execution; that the donor could not have in- 
tended to execute a power giving the donee 
the right of determining in which of two or 
more Erections a certain fund should fall at 
a time when he could not know the condi- 
tions or limitations imposed by the donor; 
and that the words of the will could not 
fairly be construed as disclosing an intention 
to execute a non-existent special power. 

Decision of Byrne, J. ([1900] 2 Ch. 322 ; 69 
TM j. Ch. 691; 49 W. E. 21; 83 L. T. 152; 16 
T. L. E. 448), affirmed. 

In rb Haves; Turnbull v. Hates, [1901] 2 Ch. 

[529; 70 L. J. Ch. 770; 49 W. E. 659 ; 85 
L. T. 85; 17 T. L. E. 740-C, A. 


XXV?1. ANNIJITtES. 

370. Annuity to Widow — ""Further An- 
nuity " for Education and Maintenance of 
Daughter— Death of Widow— Nencesser of 
further Annuity.}— A testator by his will 
directed his trustees to pay to his wife so 
long as she should continue his widow "such 
a sum as should, together with the income 
from her marriage settlement, •amount to 
the sum of ^61,000 per annum," by equal 
quarterly payments, and also to pay to his 
said wife, by the like equal quarterly pay- 
ments, a "further annuity” of ^6300 per 
annum until his daughter should attain the 
age of twenty-one years, to be applied by 
her in and about the maintenance and 
education of his daughter. Her receipt was 
to exonerate his trustees from all liability 
to see to the application thereof, and there 
was. a direction to accumulate the surplus 
income subject to the payment of this 
annuity. 

TTwt.d — that the widow was nothing more 
than a trustee for the daughter of the 
annuity, and that the annuity did not cease 
by reason of the death of the widow during 
the infancy of the daughter, but was still 
available for her education and main- 
tenance. 

In be Tates ; Yates v. Wtatt, [1901] 2 Ch. 438; 
[70 L. J. Ch. 725; 49 W. E. 646 ; 85 L. T. 398 

—Byrne, J. 

371. Equally among Children who should 
attain Twenty-one — Minors at Time of En- 
joyment.}— A testator charged his residuary 
real and leasehold estates with the payment 
to his two daughters of an annuity, and 
provided that from and after the dScease of 
either of his said daughters the annuity to 
which his daughter so dying was entitled 
should, during the j oint Eves of the survivor 
of his daughters and his son and the lifetime 
of the survivor of them "be received and 
enjoyed by the child if only one, and all 
the children equally if more than one, of 
my said daughters so dying who either before 
or after the decease of their parent shall 
attain the age of twenty-one years." One 
of the daughters died leaving four children, 
two of whom had attained twenty-one years, 
and two were minors. 

Held— that the two children who had 
attained twenty-one were entitled to receive 
one moiety of the annuity between them. 

In re Latham; Seymour v. Bolton, [1901] 

[W. N. 248 ; 36 L. J. N. G. 653; 112 L. T. J. 

177— Byrne, J. 

372. Interest on Arrears — Practice.} — 
Owing to an honest mistake, an annuity, or 
annual sum payable out of income of a testa- 
tor's residuary real and personal estate, had 
been treated as determined, whereas it, in 
fact, according to the construction of the will 
as subsequently ascertained, continued. 
The mistake was set right as regards the 
continuance of the annuity. 
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*Held— tlaat tie interest couid not be al- 
lowed on the arrears of the annuity, because 
it was the practice that arrears of annuity 
do not earr3r interest. 

In eb Hiscoe; Hiscoe v . Waite, (1902) 71 
[L. J Ch. 347— Kekewich, J. 

373. Powtr to Raise Deficiency out of Capi- 
tal — Apportionment —Hotchpot .} — A testator 
gave his widow a life interest in certain real 
estate called A., and he also gave her a life 
interest in his residuary real and personal 
estate, subject to two annuities of ^8150 and 
J450 to his son and daughter, with an over- 
riding pal amount annuity to his widow of 
.£400. 

On the death of the widow in 1903 there 
was a fund in Court representing the pro- 
ceeds of the sale of A., on which the annui- 
ties had only been charged subject to her 
life interest. 

It appeared that for many years part of 
the widow's annuity and the whole of the 
other two annuities had been paid out of 
corpus pursuant to a power contained in the 
will. The son and daughter had predeceased 
the widow, but under the will the daughter's 
children took her annuity, and the question 
now arose as to how the annuities ought to 
be valued for the purpose of winding up the 
estate. 

Held— that the annuities to dead persons 
ought to be valued at the amount of the ar- 
rears due at the date of their respective 
deaths, and those to live persons at the 
amount of the arrears plus an actuarial esti- 
mate of the value of future payments, and 
that payments previously made out of capital 
to the son and daughter ought not to be 
brought into hotchpot. 

Potts V. Smith ((1869) L, E. 8 Eq. 683, 17 
W. R. 1083; 21 L. T. 54 — James, V.-C.) fol- 
lowed. 

In re Metcalfe; Metcalfe v . Blencowe, (1903) 

[72 L. J. Gh. 786, 51 W. B. 650; 88 L. T. 727 

— Earwell, J. 

374. To be Paid out of Income — Whether 
a Continuing Charge .} — There is no general 
rule that_ (apart from some indication of 
such an intention) a direction to pay an 
annuity out of the income of residue creates 
a continuing charge upon income. 

B. gave her residuary 'estate to trustees 
upon trust to realise and invest out of the 
income to pay certain annuities. Subject 
to such annuities they were to pay the in- 
come_ to T. for life, and after her death to 
distribute the estate. The current income 
was not sufficient td pay the annuities in 
full. 

HBLD—that they were not charged on the 
corpus, nor were they a continuing charge 
on the income, but were only charged on 
current income, and must fail* so far as it 
was insufficient. 


In be Bigge; Granville v. Moore, [1907] 1 Ch'’ 

[714; 76 L. J. Ch. 413 > 96 L. T. 903- 

'Ibleville, J. 

375 Whether Charged on Corpus as well 
as on Income— Alternative Gifts— Continuing 
Charge upon Income ]— A testator left his 
whole estate to trustees upon trust, so 
long as any child of his should live, to pa*^ 
to his wife “ out of the income of my resi- 
duary trust funds" such a sum as ivith 
her income from their settlement funds 
should make up a total annual income cof 
£8,000. In default of children (which hap- 
pened) there was a direction “to pay to her 
during her life such further sum as with 
the income derived from the said settlement 
shall make up the annual sum of £10,000 " 
There was also a direction that “the spd 
annual sums of £8,000 or £10,000, as the case 
may be, shall be deemed to commence and 
be payable as from my death " The estate 
was unable to pay out of income the annual 
amount necessary to make up the widow's 
income to £10,000. 

Helb (Moulton, L.J., dissenting)— tliat the 
direction to pay the £8,000 “ out of income " 
must be regarded as applicable also to the 
alternative gift of £10,000, and that there 
was no charge upon the corpus and no con- 
tinuing charge upon the income. 

In re Bobbn; Boden v. Boden, [1907] 1 Ch. 

[132; 76 L. J. Ch. 101; 95 L. T. 741-C. A. 

376. Whether for Life or Perpetual.}— A 
testator devised all his property to his two 
sons, William and Thomas, charging a por- 
tion, item by item, with certain annuities. 
The will contained the following direction : 
“ My two sons Thomas and William are to 
pay out my property as follows : to pay to 
my wife yearly during her life £18 4s.; to 
my daughter Mrs. O'Neill yearly £36 8s.; to 
my sou Tim Ward yearly £18 4s. ; to said Wil- 
liam Ward's eldest son yearly £3 12s." The 
testator then directed that after the death of 
his wife her annuity was to -be equally 
divided between Thomas, William, and Tim 
Ward and Mrs. O'Neill, and that after the 
decease of Mrs. O'Neill her annuity was to 
be divided equally between her surviving 
children. Should Tim Ward not come home 
or die without issue, his annuity was to be 
divided equally “ on the surviving families, 
viz., Mrs. O'Neill, Thomas, William, and 
mother." 

Held— that the annuities were for the lives 
of the annuitants only, and not perpetual. 

Ward v. Ward, [1903] 1 Ir. B. 211~V.-C. 

377. Whether Perpetual or Not.} — A. 
devised her interest in certain lands on 
trust “to permit my nephew R. to receive 
every year the sum of £100 during lys 
natural life, and after his death to the use 
of his son or sons as may be most deserving, 
or as he may by will appoint." 

Held— that the annuity terminated upon 
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tliB death •£ the surfivor of E. and Iiis sons. 
In EE Smith, [1905] 1 Ir. E. 453— C. A. 

XXVIII. CHAEITABLE BEQUESTS. 

^ And see titles Chaeities; Education. 

378. Charitable Bequest with Conditions— 
Construciion of Will ]— A testator by Ms 
will gave a variety of charitable bequests 
with conditions attached thereto, and then 
added the following clause • “ Each such 
society or institution shall not be entitled to 
receive all or any part of my respective 
benefactions hereinbefore mentioned in their 
favour until the would-be lecipient shall 
produce indisputable proof, or such as would 
satisfy the County Court Judge, that my 
respective legacy has been the means of 
obtaining fresh donations respectively to 
meet my gift, either entirely or in part, that 
is to say, pound for pound, thus doubling 
the sum in each case taken or obtained from 
my estate under this will. . . . And it is 
my will that the whole or any part of these 
charitable bequests respectively not absorbed 
or taken up, or not met with equivalent 
sums as aforesaid, shall after four years be 
offered to the charitable institutions herein 
named . . . provided that at the end of 
seven years all such sums not taken up 
shall sink with my residuary estate herein- 
after disposed of.” 

Held — that the period of four years ran 
from the testator’s death, and that a charity 
which had in part complied with the condi- 
tion by raising funds to meet the bequest 
in part ’Would be entitled to the benefit of 
the bequest pro tanto. 

In eb Glubb, (1898) 14 T. L. E. 66— North, J. 

379. Condition Precedent — Perpetuity ~ 
Statutes of Mortmain,']— A testator, who died 
in 1894, by his will dated in July, 1893, after 
devising his residuary real estate to trustees 
upon trust for sale, and to hold the proceeds 
upon the trusts declared of Ms residuary 
personal estate, gave the sum of ^610,000 to 
Ms trustees upon trust to transfer the same 
to trustees to be appointed by them, or the 
trustees for the time being of his will (such 
appointed trustees to be not less than three 
or more than six in number), to be held by 
them upon trust “ as soon as any land 
shall at any time be given or obtained for 
the purpose, to employ the same in erecting 
almshouses” in a certain parish for the de- 
serving poor of that parish, without regard 
to religious denomination, and in making 
weekly or other periodical allowances to the 
inmates of such almshouses; and he em- 
powered the trustees so appointed, in con- 
junction with the trustees of his will, to 
m^e rules for the regulation and main- 
tenance of such almshouses. And, after 
giving other charitable and general legacies, 
the testator gave all Ms residuary personal 
estate to Ms trustees upon trust for sale and 


I conver|ion, and to pay debts and legacies, 
and hold the residue of the moneys up(in 
trust, to pay or transfer the same to trustees 
to be nominated and appointed by the 
trustees of Ms will, upon trust ‘‘ as soon as 
any land shall at any time be given or ob- 
tained for the purpose, to employ the same 
in erecting and maintaining” a certain 
orphanage or institution; and the will con- 
tained directions for the management and 
regulation of such institution. 

Held— that the language of the will did 
not constitute a condition precedent to the 
gifts, but was introduced for the purpose of 
mere machinery so as to avoid the provi- 
sions of the Statutes of Mortmain; and that 
the principle to be applied to the present 
case was that explained in Chamberlyne v. 
Brockett (L. E. 8 Ch. App. 206). 

Held— therefore, that, without prejudice 
to any question, if land could not be obtained 
there must be a declaration that the sum of 
JG10,000 and the residue -were well given to 
charities; and that special trustees thereof 
must be appointed as directed by the will. 

Decision of North, J., reversed. 

In ee Gxde; Waed v. Little, (1898) 79 L. T. 261 

[-C. A. 

380. Failure— National Schools— Education 
Authority-Education Act, 1902 (2 Edw. 7 c. 
42), ss, 1, 5, 6, 7, 13.]— A testator bequeathed 
by his will certain funds in trust for the 
income thereof to be applied towards the 
annual expenses of certain National schools, 
"so long as the said schools should be sup- 
ported by voluntary subscriptions as now 
and heretofore in addition to the Govern- 
ment grant,” but with a gift over to the 
vicar, and churchwardens of the perish in 
the event of the schools " ceasing to be so 
supported or becoming subject to the control 
of a school board.” In consequence of this 
bequest there had been practically no need 
for voluntary subscriptions since the death 
of the testator, but the managers had in- 
curred a small amount of debt. By the 
Education Act, 1902, the county council 
became the education authority for the 
schools. Upon a summons to determine 
whether the gift over had taken effect. 

Held— that there had been no forfeiture 
either by cessation of voluntary subscrip- 
tions or by the schools being subject to a 
school board, upon the true construction of 
the will and the Act. 

In ee Bbaed’s Teusts ; Butlin v. Habeis, [1904] 

[1 Ch, 270; 73 L. J. Ch. 176; 68 J. P. 141; 

52 W. E. 312; 90 L. T. 274; 20 T. L. E. 163; 

2 L. G. E. 320 — Byrne, J. 

381. Gift to Oxford and Cambridge Uni- 
versities — Founding Exhibitions, Scholar- 
ships, and Professorships— Law and Divinity 
— Discretion of Trustees ] — A testatrix by her 
will appointed the plaintiffs executors and 
trustees thereof, and directed her trustees 
to hold her residuary estate upon trust to 
lay out, expend, apply, or make over the 
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s^me in such amounts and shares and in all 
respects in such manner and form and sub- 
ject to such terms, rules, provisions, and 
restriction^ whatsoever as her trustees, in 
their sole, uncontrolled discretion should 
please in founding, endowing, supporting, 
and enlarging, as to some in the name of her 
brother J. W. S., and as to others in her own 
name, at fhe TJniversity of Oxford as to 
-some, and at the University of Cambridge 
as to the rest, of exhibitions, scholarships, 
and professorships for law and divinity 
respectively, and of a law library, and of the 
librarian thereof, and in the erection of a 
building for the law library, and in the pur- 
chase of furniture and books therefor, or 
some one or more of the said several pur- 
poses. 

Held — that the trustees had been given 
the amplest possible discretion; they might 
restrict the holding of the scholarships to 
the sons of British subjects domiciled in 
England; they might make them tenable at 
a college or hall; they might give a prefer- 
ence founded upon kin-ship or locality; the 
scholarships might be founded so as not to 
be under the control of the University and 
not University scholarships; that if the 
trustees founded a scholarship for Oxford, 
either in law or in divinity, they would com- 
ply with the terms of the will and it would 
be competent for them to devote the rest to 
Cambridge; and that the trustees ought not 
to exercise their discretion upon the known 
views of the testatrix. 

In be Sqdieh's Trusts; Chester and Elowbr v. 
[Universities op Oxford and Cambridge, 
^ (1901) 17 T. L. E. 724-~Eekewich, J. 

XXIX. CONDITIONAL WILLS. 

382. Conditional Codicils.]— Two codicils to 
a will, by which a wife had appointed her 
husband sole executor, commenced "In case 
£ survive him, I appoint the following per- 
sons to be executors ” : then followed various 
bequests. 

Held — upon a consideration of the codicils 
as a whole, that the condition applied only 
to the appointment of executors, and not to 
the remainder of the codicils. 

Townsend d. Moore, [1905] B. 66— C. A. 

383. Principles on which a Will is De- 
cided to be Conditional or not.] — Where a 
testator refers to a possible impending 
calamity in connection with his will, and 
the question arises whether he intends to 
limit the operation of the will to the time 
during which such’’ calamity is imminent, 
if the language used by him can by any 
reasonable interpretation be construed to 
mean that he refers to the calamity and the 
period of time during which, it may hap- 
pen as the reason for making a wil], then 
the will is not conditional; but if he refers 
to the calamity or the possible occurrence 


of some event as a reason for a certain dis- 
position of his property, and mi 5 ;es up the 
disposition of the property with the event 
so that it is dependent on the other, then 
the Court must hold the will to be condi- 
tional. 

In the Goods of Porter ((1869) Ip E. 2 P. & 
D. 22; 39 L. J. P. 12; 21 L. T. (n.S.) 680), 
followed. 

Edmondson v. Edmondson and Others, (1901) 17 
[T, L. E. 396— Barnes, J, 

XXX. MUTUAL WILLS. ’ 

384. Fresh Will made by Party who Pre- 
deceases the Other — Notice on Death — No 
Belief to Survivor.'] — ^Where two persons 
have made an arrangement as to the dis- 
posal of their property and executed mutual 
wills in pursuance of that airangement, the 
one of them who predeceases the other dies 
with the implied promise of the survivor 
that the arrangement shall hold good; and 
if the survivor, after taking a benefit under 
the arrangement alters his will, his personal 
representative takes the property upon trust 
to perform the contract, for the will of the 
one who has died first has, by the death, 
become irrevocable. But on the contrary, 
where the one who dies first has departed 
from the bargain by executing a fresh will 
revoking the former one, the survivor, who 
has, on the death of the other party to the 
arrangement, notice of the alteration, can- 
not claim to have the later will of the 
deceased set aside or modified, either by way 
of declaration of trust or otherwise. 

Stone v. Hoskins, [190.5] P. 194, 74 L. J, P. 

[110; 54 W. E. 64; 93 L. T. 441; 21 T. L. E. 

528 — Barnes, P. 

385. Probate of Part only.] — A husband 
and wife wrote out and signed a document as 
their will, leaving all their property to each 
other, and further making provisions as to 
what was to be done with the property in 
the event of the survivor dying without 
altering these provisions. The wife died 
first. 

Upon the application of the husband, the 
Court granted probate to him of so much 
only of the document as became operative 
through the death of the wife. 

In the goods op Piazzi-Smtth, [1898] P. 7; 67 

[L. J. P. 4; 77 L. T. 375; 46 W. E. 426- 

JTeune, P. 

XXXI. CONFLICT OF LAWS. 

386. Bequest to “Next of Kin’* of a 
Foreigner — Sister of the Half-blood — 
Nephews and Nieces — Priority — Conflict of 
English and Foreign Laws.] — The will of a 
domiciled Englishman must be governed by 
the law of England so far as construc^on 
is concerned. 

A testator, a domiciled Englishman resi- 
dent in India, bequeathed to his niece, in 
Hamburg, Germany, Government 4 per cent, 
promissory notes for Es.6,500. The testator 
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declared by liis will tKat in tbe event of the 
death, of a legatee in the lifetime of the 
testator, the legacy was hot to lapse, hut 
should be divided amongst the next of 
kin of the deceased legatee.” The testator’s 
niece died iR the testator^’s lifetime, in Ham- 
batfg, a domiciled German subject, without 
any issue ; her nearest relations were a half- 
sister and nephews and nieces, the children 
of a deceased brother. 

Held — that the testator's will must be 
governed by English law, that the gift to the 
“next of kin” meant a gift to the niece's 
nearest blood relations in the ascending and 
descending line, including those of the half- 
blood; and that the sister of the half-blood 
was. entitled to the legacy to the exclusion 
of the nephews and nieces, though by the 
local law of Hamburg nephews and nieces 
were entitled to the exclusion of the half- 
sister. 

In be Ebeguson’s Will, [1902] 1 Ch. 483 ; 71 
[L..J. Ch. 360; 50 W. E. 312-Byrne, J. 

387. Domiciled Foreigner— Unattested Will 
-Beqtiest of Leaseholds in England— Lem Eei 

Site— Lex Domicilii— Act, 1837 (7 Will. 
4 & 1 Viet. c. 261, s. 9.] — The will of a 
foreigner domiciled abroad, though valid ac- 
cording to the lex domicilii, and though ad- 
mitted to probate in England, will not pass 
the beneficial interest of leaseholds in Eng- 
land unless executed in accordance with the 
formalities required by the Wills Act, 1837. 

Decision of Kehewich, J. ([1900] 2 Ch. 301; 
69 L. J. Ch. 730; 48 W. E. 671; 83 L. T. 100;, 
aflirmed, 

Pepin v, Beuveke, (1901) 50 W. E. 34; 85 L. T. 

[461; [1902] 1 Oh. 24; 71 L. J. Ch. 39-C. A. 

388. Marriage of Domiciled Frenchman 
and Domiciled Englishwoman — English Mar- 
riage Settlement — General Power of Ap- 
pointment — English Will — Law Applicable,'] 
— In contemplation of the marriage between 
a domiciled Erenchman and a domiciled 
Englishwoman, a settlement in English 
form, and of which the trustees were Eng- 
teh, of English personal property belong- 
ing to the intended wife was executed. The 
settlement gave the wife a general testamen- 
tary power of appointment over the settled 
property, which v as given to her for her 
separate use in default of appointment. The 
wife made an English will purporting to 
dispose of the property, sub j ect to the settle- 
ment, in a manner that to some extent would 
not be permitted by the law of France if it 
were her own absolute pioperty. 

Held— that English law was to prevail, 
audTthat (J) the will was a good exercise of 
thti power given by the settlement; (2) the 
will was an effective disposition of the whole 
property. 

In EE Meqbbt; Tweedie v. Maundbb, [1901] 1 
[Ch. 547 ; 84 L. T. 192 — Cozens-Hardy, J. 


. 389. of Frenchwoman — Suhseq^^nt 
Marriage in England, to French Fugitivot 
Criminal — Revocation — Domicil — Animus» 
Eevertendi — Wills Act, 1837 (7 Will. 4 & 1 
Vict.^ c, 26), s. 18.]— The validity of the pre- 
nuptial will, so far as it affects movable pro- 
perty, depends not only on the laws of the 
domicil of the testator at the tune of his 
death, but also on the law of his domicil at 
the time of his making his will, and at the 
time of his subsequent marriage; but the 
domicil of the testator on each of these 
occasions must be determined by the English 
Court of Probate in the English sense — i e., 
accoidiag to those legal principles which 
are recognised in this country and are part 
of its law. 

To acquire an English domicil in the Eng- 
lish sense not only is a change of residence 
and place of busines.s required, but there 
must be an intention to adopt the new resi- 
dence permauently or for an indefinite 
period. 

According to international law as under- 
stood and administered in England, the 
effect of marriage on the movable property 
of spouses depends primd facie on the 
domicil of the husband in the English sense 
at the time of the marriage; and even as- 
suming that it is possible for the parties to 
accept in this respect by express agreement 
(e.g,, by marriage settlement) a matrimonial 
regime different from that of the country of 
the husband's domicil at the time of the 
marriage, yet no snch intention ought to be 
circumstantially inferred in the absence of 
such express agreement. 

Per Vaughan Williams, L.J. The rule 
that a pre-nuptial will is revoked by the 
subsequent marriage of the testator is part 
of the matrimonial r&gime of Englarid. 

A Erenchwoman, in 1870, made a will in 
England in the French language, which was 
a holograph will valid by the law of Prance, 
whether she was domiciled in England or 
France. She was in service in England, and 
this by French law rendered her domicil (in 
the French sense) English at that time. She 
afterwards set up a laundry business in 
London. Her principal establishment was 
in England, and according to French law 
she was domiciled (in the French sense) in 
England. In May, 1874, she married a 
French refugee, known by the name of Mar- 
tin, and continued to live in England until 
[ her death in 1895. According to French law 
and in the French sense, her husband was 
domiciled in England when he married. 

I He dared not go back to France for many 
years, but be could safely do so at the end 
of twenty years from the time he fled from 
his own country. He went back in 1890, a 
few years after it was safe to do so, and re- 
mained there, living with his own relatives. 
One of his reasons for returning was the 
state of his health; another, probably, the 
unsatisfactory state of his relations with his 
wife. • 

Held, by *Eigby, L.J.,-, and Vaughan 
I Williams, L.J. (Lindley, M.R., dissenting)— 
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f. c 

that (in the English sense) the domicil of 
“Ihe testati’ix at the time of her marriage 
nas English, and her marriage revoked her 
will, and '"that the grant of letters of admin- 
istration with the will annexed must be 
revoked. 

Decision of Jeune, P. (68 L. J. P, 106; 81 
L. T. 459)^^ reversed. 

In eb Maetin; Loustalan v. Loustalan, 

[1900] P. 211; 69 L. J. P. 75; 48 W. E. 609; 

82 L. T. 807; 16 T. L E. 354— C. A. 

XXXII. MISCELLANEOUS. 

390. Cumulative Legacies — Identical Lega- 
cies in two Documents — Presumption— Simul- 
taneous Execution.'] — The presumption that 
identical legacies given by two documents 
are cumulative may be rebutted by the fact 
that the two documents were executed simul- 
taneously. 

Per Vaughan Williams, L.J, 

Townsend v. Moore, [1905] P. 66; 92 L. T 

[335-C. A. 

391. Devise on Death of Life Tenant with- 
out Issue to Bight Heirs — Females — TVhether 
Coparceners or Joint-tenants — Inheritance 
Act, 1833 (3 & 4 Will. 4, c. 106), s. 3.]-A tes- 
tator who died in 1858 devised real estate 
upon trust to pay the rents and profits to his 
niece S. N. for life, and afterwards for her 
children on their att lining twenty-one years. 
And if there should be no such child, then to 
his right heirs for ever. S. N., who, together 
with three other ladies who were still living, 
were the testator’s co-heiresses, died in 1898 
without issue. A summons having been 
taken cut to ascertain whether these co-heir- 
esses succeeded as joint-tenants or co- 
parceners. 

Held— that, having regard to sect. 3 of the 
Inheritance Act, 1833, they took as devisees 
and not by descent. That co-parceny was an 
incident of descent, and that there was 
nothing in the Act to show an intention to 
annex it to the estate of devisees. That 
accordingly the three surviving ladies took 
as joint-tenants. 

In re Baker; Pursey «. Holloway, (1898) 79 
[L. T. 343 ; 19 Cox C, C. 81 — Stirling, J. 

392. Gift by Implication— ‘ What is left” 
—Devise after Wife’s death to some of several 
Co-heirs.]— A. devise of realty "after the 
death of A.” to the testator’s heir-at-law 
gives to A, a life estate by necessary impli- 
cation: but the rule does not apply where 
the gift is " after the death of A." to one or 
more out of several co-heirs. 

Hutton V. Simpsofi ((1716) 2 Venn. 722) dis- 
cussed. 

A testator appointed his wife sole execu- 
trix with power to sell all his property and 
land, and "at her death what is left to be 
divided between” two of his daughters. He 
left five co-heiresses (including these two 
daughters). 


Held, by Parwell, J.— thaft the words " ■frhat 
is left,” meant the " net residues” after pay- 
ment of debts, etc. ; that the wife took no 
interest in the Estate by implication, and 
that until her death there was an intestacy. 
In eb Willatts; Willatts v. Aetley, 74 

L. J. Ch. 269; 92 L. T. 195; ^1906] 1 Ch. 

378; 21 T. L. E. 194.-Div.41t. 

Held — on appeal, that the wife took some 
interest; and the parties agreed upon an 
order. 

In re Willatts; Willatts v. Aetley, [1906] 2 

[Oh. 135; 74 L. J. Ch. 564; 93 L. T. 256, 21 
T. L. E. 571-C. A. 

393. Porfions—Power given to Successive 
Tenants for Life to Raise Portions up to 
Limited Amount — Limitation as to Total 
Amount to be raised at any one Timje.^—A 
testator devised his freehold hereditaments 
to successive tenants for life. He empowered 
each of the several persons respectively made 
tenants for life to charge the hereditaments 
with payment of a jointure not exceeding 
.£1,000 per annum and any sums for^ortions 
for younger children not exceeding in the 
whole £20,000. The will contained a proviso 
that the freehold hereditaments so devised 
should not, by virtue of the aforesaid power, 
"at any one time” be liable to the payment 
of more than the annual sum of £1,500 for 
jointures, and the sum of £30,000 for por- 
tions. 

Held— that having regard to the forms of 
precedent in common use in 1860, the date 
of the will, the words " at any one time ” 
applied to portions as well as to jointures; 
and that, therefore, portions charged by 
preceding tenants for life which had been 
raised and discharged did not prevent a 
subsequent tenant for life raising further 
portions, although the amount so raised 
would, with the previous amounts, exceed 
the total of £30,000 allowed to be raised at 
any one time. 

In eb Beckett, Beckett v. Geimthoepb, (1906) 
[93 L. T. 746; 22 T. L. E. 84- Joyce, J. 

394. Reverter — Possibility of Reverter — Fee 
Simple Conditional — Right of Entry for Con- 
dition Broken— Wills Act, 1837 (7 Will. 4 & 1 
Viet. c. 26), s. 3.] — A possibility of i everter s.,n 
failure of a fee simple conditional on the 
birth of male issue is within sect. 3 of the 
Wills Act, 1837, and is devisable as a right of 
entry for condition broken. 

Semble—that such possibility of reverter 
is an estate. 

Pemberton v. Baenbs, [1899] 1 Ch. 544; 68 

[L. J. Ch. 192; 47 W. E. 444 ; 80 L. T. 181- 

North, J. 

395. Succession — Provision for Widow in 
Pull of all Claims of Terce and Jus Eelictre 
—Partial Intestacy— Effect of.]— A tesTOtor 
declared by his will that the provisionohe 
thereby made for his wife and children 
should be in full of all that his wife could 
claim in name of terce, jus relictoe, or other- 
wise. The portion of the estate in question 
had fallen into intestacy. 
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Miscellaneous — CmHnuecl. 

Held— tlijft the clause was intended to en- 
able full effect to be given to the testator’s 
testamentary dispositions Sy putting his wife 
under a disability to put forward legal 
claims which would have the effect of with- 
drawing solnething from the estate disposed 
0 % and that as regards all that remained 
over when the provisions of the will were 
satisfied— the whole residue— the law of in- 
testacy took effect upon it. 

N*smixh V. Boxes, [1899] A. C. 495— H. L. 

[(Sc.). 

396. Testator Solicitor in Partnership- 
Gift to Partner of ” All my Share and In- 
terest in the Business of Solicitors 
Unpaid Capital and Undrawn Profits .'] — A 
testator gave to E. T. C. "for his own abso- 
lute use and benefit ... all my share 
and interest in the business of solicitors car- 
ried on by me and him as co-partners by 
virtue of the deed of partnership, conditional 
on his acting as solicitor to my estate free 
of cha:^e, except moneys taken by him from 
my said estate." The testator had done 
really no work for several years, and the 
partnership accounts had been made out on 
that footing. At his death there was stand- 
ing a small sum to the credit of testator’s 
capital account in the business, and a con- 
siderable sum representing undrawn profits. 

Held— that it could not be supposed that 
the testator intended to pass nothing at all 
except the shadowy right to goodwill; that 
the Court must find something answering 
to " my share and interest in the business ' 
so as to give some meaning to the gift; that 
the "share” was half part of the profits 
and half the capital assets; that the testator 
had in the business an " interest ” in respect 
of his lien as a partner on the unpaid capi- 
tal and the undrawn profits; and therefore 
the testator intended to give all his share 
and interest in the business, including every- 
thing which appeared on the balance-sheet. 
In re Bareield; G-oodman «. Child; (1901) 84 
[L. T. 28-Farwell, J. 


WINDING-UP. 

See Buildinq Societies : Companies. 


WINDOWS. 

See Easement. 


WITNESSES. 

* See Evidence. 

* 


WOMEN, EMPLOYMENT OF. 

See Eaoioeibs and Workshops. 


WORK AND LABOUR. .« 

And see title Factories and Workshop^ 

1. Agreement for Specific Sum—J'ailure to 
Perform Contract — Allowance for Materials 
—Liquidated Damages— Separate Classes of 
IForfc.]— The plaintiff agreed to execute cer- 
tain specified work in and about laying elec- 
tric wires and blocks by a certaip. date, and 
^o fix certain lamps and fittings which were 
to be supplied to him by the defendant 
within fourteen days from the delivery to 
him of such fittings. The plaintiff also wrote 
in substance as follows : — " I undertake to 
carry out the work in connection with the 
cables, wires, and fittings, in strict accord- 
ance with the specification and schedule 
within the time stated in the said 
specification for the sum of .£76 10s , 
and I consent to pay the sum of ^£5 as liqui- 
dated damages and not as a penalty for every 
day exceeding the number of days within 
which the work has to be completed.” The 

: work was so badly done that it had to be 
t done over again, a different and inferior 
quality of wire from that specifically named 
was put in, and the conduct of the plaintiff 
was such as to entitle the defendant to take 
the contract out of his hands. The referee 
while giving the plaintiff the value of some 
materials used by the defendant, allowed the 
defendant a set-off and counterclaim for .£50 
liquidated damages and gave judgment for 
the defendant for a balance of ,£38 Is. 

Held— that a sum of £5 was agreed upon 
as liquidated damages for each day’s delay 
in executing each part of the contract; the 
times limited were two separate periods at 
the expiration of which the damages began 
to accrue and not one continuous period at 
the end of which only they became payable; 
the word " work ” (in the singular) must be 
read in reference to the two separate classes 
of work as to which " times ” (in the plural) 
were by the coni ract expressly assigned; and 
the damages, for the same reason, were 
specific sums agreed upon for each breach of 
presumably equal importance since the effect 
of each was identical, viz., delay, and there- 
fore presumably to be compensated by the 
same sum per diem. 

Decision of Queen’s Bench Division (80 
L. T. 234) affirmed, 

Stbgmann V. O’Connor, (1900) 81 L. T. 627; 

[-C. A. 

2. Contract— Offer and Acceptance— Esti- 
mate— Reasonable Time.]— The plaintiff in- 
vited* the defendants to send in a tender in 
competition for work. The defendants sent 
a letter headed " Estitnate.” 

Held— that the letter sent in by the de- 
fendants was an offer to do the work at the 
price mentioned. If the specification leaves 
a blsmk as to the time within which the 
work is to he completed, then the work has 
to be done in a reasonable time. 
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CEiOShaw V. Pritohakd, (1899) 16 T. L. R. 45— 
’o [BigLam, J. 

3. RaihDq,y Company— Contraciors— Agree- 
ment for Construction — Completion — In- 
terest on Shares— Payment out of Penalties 
due from Contractors .^ — By u contract for 
making tke line of the plaintiff railway, it 
was to be (Completed to tbe satisfaction of 
tke engineer of tbe company in two years 
from tbe commencement of tbe works. Tbe 
contract price was to be paid in debentures 
and shares of tbe company, wbicb were to 
be issued at tbe request of tbe contractors 
to tbeir nominees, or offered for public sub- 
scription. Tbe contractors Laving requested 
tbe debentures and shares to be offered for 
public subscription entered into an agree- 
ment to pay to tbe company interest on tbe 
debenture and preference stock issued by tbe 
company until the railway was completed. 

Tbe works were commenced on tbe 15tb 
January, 1890, but tbe time for completion 
was afterwards extended to 31st May, 1892. 

They were not completed for more than a 
year after tbe time fixed. Interest on tbe 
debentures and preference stock in the mean- 
time became due wbicb was not paid by tbe 
contractors, and was therefore paid by tbe 
company. 

This action was afterwards brought and 
certain of tbe matters in dispute were re- 
ferred to arbitration, but tbe award was to 
be enforced only in tbe present action. 

Held (afBrming the decision of Stirling, 
J.) — that tbe contractors bad not completed 
tbe line within tbe time fixed, and were 
liable to pay tbe interest between tbe 1st 
October and the 31st December, 1892; but 
that tbe arbitrator having found that tbe 
company were liable for not taking over tbe 
line when it was completed, tbe contractors 
were entitled to have tbe amount for wbicb 
tbe company was so liable applied^ in re- 
duction of tbe interest, but (reversing the 
decision of Stirling, J.) that the contractors 
were not liable for tbe interest between tbe 
15tb January and tbe 81st May, 1892, be- 
tween which dates tbe time for completion 
was extended. 

Held also (reversing tbe decision of Stir- 
ling, J.), that it was not ultra vires tbe com- 
pany to apply penalties due from tbe con- 
tractors in payment of interest on shares, 
as such penalties were not capital, and 
dividends can be paid out of other money 
besides profits. 

A.LCOX AND Gandia Et, & Haeboue Co., Ld. v. 

[Gbeenhill, (1898) 79 L. T. 257-C. A. 

4. Shipbuilding Contract — Time for Com- 
pletion — Allowance for Delay — " Circum- 
stances beyond Builders* Control** — Delay 
due to^ Non-completion of another Vessel 
occupying suitable Berth.} — A contract 
dated July 6tb, 1898, provided for tbe bfiild- 
ing_ of a steamship by sbipWilcfers, to be 
delivered to a sbipowner not later than June 


30tb, 1899, due allowance ’ being made ’for 
delays through certain specified 'causes “ or 
other circumstances beyond builders’ con- 
trol.” A suitable ‘’berth for tbe building of 
tbe steamship at tbe shipbuilders’ yard did 
not become vacant and the work was not 
begun until March, 1899, up to tvhich time 
the berth in question was occupied 1|^ 
another vessel in course of building at the 
date of the contract, the completion of which 
was delayed by causes of the same nature 
as those specified in the contract. The de- 
livery of the steamship was delayed beyohd 
the contract date. An arbitrator having 
found that the parties contemplated that 
the steamship was to be built at the ship- 
builders’ yard as soon as a suitable berth 
became vacant, and that the berth in ques- 
tion was tbe first suitable vacant berth,, n 

Held— that in fixing the time for the com- 
pletion of the steamer allowance must be 
made for delays during the building o£ the 
previous vessel. 

Lockie V. Cbaoss, (1902) 86 L. T. 388 ; 7 Com. 

[Cas. 7; 9 Asp. M. C. 296- Wright, J. 

5. Sub-contractor talcing no Responsibility 
for Bad Workmanship beyond Liability to 
replace— Costs of Action against Contractors 
in respect of Bad Workmanship.}— The plain- 
tifis, who were repairing a steamship for her 
owners, employed the defendants to con- 
struct a crank shaft; the latter expresslf 
disclaimed all responsibility for bad material 
and workmanship, beyond the replacement of 
faulty work. 

In an action for the contract price the 
plaintiffs were met by a counter claim for 
general damages on the ground of the break- 
age of the shaft; and after communicating 
with the defendants, who repudiated all lia- 
bility, they defended tbe counter-claim un- 
successfully. The shaft was found to hare 
been badly made. 

Held— that upon the true constnlction of 
the sub-contract the defendants must pay to 
the plaintiffs the costs of the counter-claim, 
except so far as they were increased by the 
raising of any issue other than those of bad 
material, or bad workmanship. 

Hammond v. Bussey ((1888), 20 Q. B. D. 
79; 57 L. J. Q. B. 58— C. A.) discussed. 

Prince op Wales Det Dock Co., Ld. v. 

[POWNBS FoEQE and ENGINEERING Co., Ld., 

(1904) 90 L. T. 527; 9 Asp. M. C. 555-C. A. 

6. Work, Labour, and Services— Contract- 
Repairs to Ship— Lump Sum-Variation— 
Authorised and Forbidden Repairs— Rectifi- 
cation ,} — There are two conditions under 
which a contractor for a lump sum„ who has 
not performed the stipulated work, can m- 
cover something under his contract* He c^. 
do so if he has been prevented hy the defen-'* 
dant from performing his work, or if a new 
contract has been made that he shall be paid 
for the work he has actually done. 

Tbe plaintiffs sought to make tbe ship 
LiddesdOrU answerable for tbe cost of repairs 
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executed ifpon her. That the plaintiffs had 
not done the work specified by the contract 
was undisputed. Autlfbrised repair of 
stranding damage had passed into forbidden 
repair of deterioration. The defendants, 
however, flbok the ship and sold it. 

•'Held— that the plaintiffs could not recover 
for work which they had done, and that the 
mere fact that the defendant took the ship, 
which was his own property, and made the 
beet he could of it, could not give the plain- 
tiffs any additional right. 

Appleby v. Myers ((1867), L. E. 2 C. P. 651; 
36 L. J. C. P. 331; 16 L. T. (n.s.) 669) followed. 

PoEMAN & Co. Pbopeietary V. The Ship “ Lid- 
[dbsdale,” [1900] A. C. 190; 69 L. J. P. 
» ^4; 82 L. T. 331; 9 Asp. M. C. 45-P, C. 


WORKING CLASSES, 
*HOUSES OF. 

See Public Health. 


LWORKMEN. 

See Master and Servant. 


WORKSHOPS. 

See Factories and Workshops. 


WRECK. 

See Admiralty, Shipping and Navigation. 


YACHTS. 

See Shipping and Navigation. 

I YEAR. 

j See Time. 

I ZANZIBAR. 

i See Dependencies and Colonies. 
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